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Before Mr. Justice MUtcr and Mr. Justice Norns. 

SADHUSARAN SlNGUANDANOTHliK r. PANCnDEO 

Lal and others (Defendants ).' 130 h Apnl, 1B86.J 

Vum Demands 

S$. 2M, »ll, 31:^, ^ ^ ^ 

• . • ^ Xoi XI of 18f9. nor those of 9. 2. Bengal Act 

‘‘’“f.'r'l”” ...Ulinfi™ of the Civ.l coon, to enttrloin a suU to set 

:i:;roVBe:,rAt v:i:‘-or,"ssrr.h:tVhV;oo..fon, ofo, .00 o. thecvf. 

Prf'cedure Code were infringed. ^^-rees” in s. 19 of Bengal Act 

Tbe words “ in respect of instituted atler (he snh tor selling 

u" l!®®L?ior 3 .’u!“/hl 2 "l^=?o,o of fhocvif Ptocedora Code do no. opp.r 

to sales under a cert.acale. , of the Civil Procedure Code is not 

Tbeinfriog^memof the proj-tsion ^ ^ tfand K.shore v. Malak 

a mere irregularity, but it viiiuea wui. 

Cha«d(l). vrr of IftqO as to tbe certificate becoming 

The provision in s. 8 *- j , ff.,o6 of a final ciccree. [2] does not come 

absolute and acquiring fore and .A ot 

into ope.ation unless the none q property has been Fold in execu- 

The oi.ly remedy of a ^ct VII of I860, and who has sustained 

tionol acenificate issued uoder , ,rreguUrityin publiebine or conducting 

subetantial injury by reason o , 2 of Bengal Act VU of 1868. 

tbe sale, is by way of ao appo*l una . ^ 

Tbe eSdct of s. 2 of B;*ngal ° of ^1860. are to be considered as if the 

Act VII of 1868. and Be'»gal ^ 

provisions contained in them mentioned Act. By o 

tion is oousistent with the » ^__ 

--- n-rr 9 1 M 4 flc^inst the decree ot Baboo Matadm 

• Apteal from Original Decree °^ated the lOtb of June 1864. 

Bei, Bahadur. Subordinate Judge of baru ^ 
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therefore of s. 2 of the Act of 1880, the provisions of e. 2 of the Aot of 1868 became 
applicable to a sale, under an elocution l^sued upon a ceruficate made under the 
Act o{ I860. 

Bengal Act VII of 1880 is an Act for the recovery of all kinds of Dublic 
demands, and therefore applies to cases of road or other public cesses. 

[Overruled 5 G W N. 521 (F.B.|.29 C. 73; P„ 14 C. 9 (12) ; 5 C.L.J C87 (6901' 22 
C 41J 14231: 23 C. 641: 18 C. 125(1271: ‘25 0.789 (794) • Cons 26 0 4U 
(F B.)»3 C.W N. 233: R.. U M, 168 (I78. (F B ) • L H R lifiOH iQnn?‘4n 
18 0 4% M99) : 21 0. 360 (365. : 11 C.W.N. lo3 J 84 il4 C 6?? 3^^^^ 
ll<8 P.C. =8 A L J. 698=10 O.W N 9C9 = 40TT 17': au 
10 M.L J. 305-1 M.L T. 308=-3b La! 134 ] = 

Plaintiffs (aprellants) were the owners of 1 anna 4 pie out of 
arenas 4 pie of Melial D,opore, which fractional share forms an estate bv 

public wo''rkfce*se9^M"*'i,pto tlw ‘^>8 afOArs of road and 

was prepared ou ltd of ttv 188r 

provi°:„to;ctltt“vn “of iTso t 

time, to pay up the arrears ' => certain 

arrears not having beea“™atw!lt^'’the“tLrm'“ 

the lath April 1880 the certificate wac “eotioned in the notice, on 

the Secretary of State for India against the plaintiffs " 

Beu/al AcT't/^^rrssa'rd' a“\:ie'“rc^“ff 

August 1881, was issued under s 2H7 '5th 

hxmg the Ifjih September 1881 as the date of the sni Code, 

of the raelial m dispute belonging to the nlainfff ** r^^^ ^ »nna4 pie 

date and Purchssed by the defendants N "'“e sold on that 

the defendant No. 1 . On the td No elf.'. ^ name of 

applnia ion lor setting aside the sale on '''“'"‘'f s made an 

the Collector rejected it, treating it as an a,lnH”‘^f mentioned in it. But 
Civil 1 rocedure Code. He rejected it on^h 3H of the 

the daVoffr "■'^s >’»t made 

Limitanon Act lor such applications An an ® T Prescrib'd in the 

C^omrnissioner, who rejected it on the 11th A »''eferred to the 

Inc inn Procedure on ‘he ground 

auotion_ sale on the ground of irregularities A reversal of an 

under B-anpftl Act VII of iQon . do not anniv to oo i u u 

Apoeal lies to the Comm,s L, ’ ^ AeTWI of 1868 an 

appoal was not preferred withinThoTri,,;:^^^ hot that the said 

aside'tfe f l!lfnd^rtrn;:f: 0 ^" for setting 

purchasers {-JefenXutsf fitd^** (“^^fendant No 4 ) and th 
various grounds. statements ansl^ 


2 



SADHDSARAN SINGH V. PANCHDBO LAL 


ii Cal. 3 


irn.] 


The lower Court: dism>s«:e(l the suit without taking any evidence, 
holding, first, that under s. 33 of Act XI of 1859 the suit was baT'^d, no 
.appeal having been preferred to the Commissioner under s. 2 of Bengal 
Act VII of 1868; and, secondly, that even if the aforS'^aid enactments did 
not govern the proceeding instituted for sotting aside the sale, but it was 
governed by ss. 311 and 312 of the Civil Procedure Code, tbe present suit 
was barred by the pr ovisions of the latter section. 

Tne plaintiffs appealed to the High Court. 

Mr. C. Gregory and Munshi Mahomed Yusuf, for the appsllauts. 

Baboo Aiinoda Persad Bauerji and Baboo Kali Kissen Sen, for the 
iiespoudents. 

[1] The Court (Mitter and Norris, JJ.) delivered the following 


JUDGMENT. 

(After stating the facts as above their Lordships proceeded.) 

In anpoal it is contended before us that the present suit is not barred, 
'because the sale sought to be set aside was null and void. This contention 
is based upon three grounds : first, that there were no arre.irs due at all; 
secondly, that no notice was served upon the plaintiffs as is required by 
the provisions of Bmgal Act VII of 1880; and, thirdly, that the provisions 
of s. 290 of the Civil Procedure Co le were infringed, inasmuch as the 
auction-sale was held before the expiration of thirty days, calculated from 
the date on which the copy of the proclamaMon had been fixed up in the 
•Court-house of the Cjlleccor, who in this case acted as the Judge ordering 

the sale. 

We are of opinion that this contention is valid, and that the Subordi¬ 
nate Judge was not right in dismissing the suit, upon a preliminary point, 
without taking evidence. We shall state hereafter the grounds upon which 
our decision is founded. But as the difendants have taken another preli¬ 
minary objection in bar of the suit, it will be convenient to dispose of 

it here. 

It was contended by the defendants in the lower Court that, as no 
suit was brought by the plaintiff within one year from the date of tbe 
service of notice upon them, the certificate issue 1 against them became 
absolute and acquire 1 the force and eff-^ct of a final decree of a Civil Court 
under s 8 of Bengal Act VII o( 1880. Tnis contention cannot stand, 
because, in considering this preliminary point before taking any evidence 
at all in' the case, we must assume the facts stated in the plaint to be 
correct One of the^e facts is. that no notice was served upon tbe plaint¬ 
iff under s 10 of the Act. Section 8, clause (6) provides that the judgm^nt- 
debior may at any time, within one year after the service upon him of such 
^iiceas is mentioned in a. 10 , bring a suit in the Civil Court to contest his 
liability Section 10 requires a notice to be served upon the juflgment- 
dehtor with a copy of the oerrificate issued. It further provides that, from 
andifber the service of such notice such certificate shall bind all immove¬ 
able property of such judgment-debtor situate within the junsdictioa of 
such C ‘Hector in the same manner and with like effect as if such immove¬ 
able [51 property had bean attache 1 under the provisions of s. 274 of the 
Code of Civil Procedure. Then to come back again to s. 8, it lays down 
fchat if no such suit is instituted witbio the said period of one year, 
:or if any such suit having been institur.ed is decided against such judg¬ 
ment-debtor, such certificate shall become absolute, and shall have to all 
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intents and purposes the same force and effect as a final decree of a Civil 
Court. 

It is clear to us from tlieso provisions that, unless the notice required 
by s. 10 is actually served, the piovis'on in s. 8, as to the certificate- 
becoming absolute and acquiring the force and effect of a final decree of 
a Civil Court, does not come into operation. Consequently the conten¬ 
tion of the defendants upon this point cannot prevail, until the question 
raised in the plaint, namely, whether or not the notice required by s. 10 
was served upon the plaintiffs, is decided against them. Then, again, 
supposing that the notice was served, the certificate issued in this case 
would then by efllux of time have the effect of a final decree. But 
even in that case, if the plaintiffs establish the third ground set forth 
above, they would be entiiled to have the sale set aside, because that 
ground has nothing to do with the validity or otherwise of the certificate 
issued in this case. 


That the non-service of notice required by s. 10 is an irregularity in 
the Collector’s proceedings, which the Civil Court has the power of taking 
cognizance of in deciding the question, whether such certificate should be 
held to bind the judgment-debtor, was decided by this Couxt, in Hem LoUa 
V. Srecdhotic Borooa ll). 

Having disposed of this preliminary ground, we shall now deal with 
the grounas upon which the decision of the lower Court is founded. We 
shall take up, first, tlie question whether the present suit is hatred bv the 
provisions of s. .312 of the Civil Procedure Code. The sale in ques ion in 
this case was confirmed by the Collector under a nibokan, dated the 15th 
September 1882 The Collector confirmed the fale under s. 312 of the 
Civil Iroceaure Code. One of the questions we have to decide in this 
case IS whether that section is appplicdble at all. 


Supposing that there are material irreiiuhtrities in publishing or con- 

ActVnonH“n'’‘^r aceniticaie issued under [6] Bengal 

have caused subsia.,tial 

In, t? I f* f ‘s-ol'I. "'1'at are his remedies '> Is he 
entitled to proceed under s. 3U of the Civil P.ocedure 0^36 or s 2 

agTs tch sah! Commissioned 

Ttere^sr es:,ts p ° Tnt: v1l ‘of ' 

the juogmont.debtor in a case l,ko thi u uld Idlr ' 

remed es Ih «io,. . '» wouiu ue entitled to pursue both 

conflicting oidars of concunlnb''co “ifiht result in 

remedies were 01 en to him Section *^19 of R '*^ 6 S 0 

that all the practice and nro-Prinr^ ^Act Vil of 1880 says 

Proiedure in respect of calps i^n *.v the said Code of Civil 

to every execution issued to enloiceT'ceriih ’ 

the words “ in respect of <tnlp^ i - ^ H seems to us that 

any proceedings imtiiuted 

think, therefore, that only tliB nm ■ setting it aside; We 

to the i«tage on which the auction-v!r°"^i Procedure Code up 

issued toeufurce a eertificaie and th u^ ^ execuiioQ 

312 are not applicable slricn q ^ and 

suit; but even if Section 312 wp!-a no bar to the present 

entitled to succeed if they estahli<!h 'lie plaintiffs would be 

null and void. ^ that the sale in question was wholly 


(1) 3C..771. 
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' We are of opinion thab the only remedy of a judgment-debtor whose 
■property has been sold in execution of a eoi-ificate issued under Bengal 
Act VII of 1880, and who has sustained saOst:mtial injury by reason of 
A material irregularity in oublishing or conducting the sale, is by way of 
;an appeal under s 2 of Bengal Act VII of 1868. This view has been 
taken by the lower Court, and we concur in it. But we do not think 
-that the ground upon which this conclusion of the lower Court is based 
is the correct ground uuon which it should be based; because the 
’words, “ not being a sale made under and by virtue of any execution 
issued upon a certificate made as hereinafter provided, ” in s, 2 , Bengal 
Act VII of 1868, having been repealed by Act VII of 1880. it Hoes nob 
iieoessarily follow that the Legislature intended that an appeal should 
lie to the Commissioner of Revenue ageinst [7] a sale held under Act 
VII of 1880, in execution issued to enforce a certificate. It may be 
reasonably held that those words were repealed, because all the provisions 
regarding a sale under an execution issued upon a certificate contained 
in^he subsequent nart of Act VII of 1868, were also repealed bv Bengal 
Act VII of 1880. But we think that, by the force of s. 2 of Act VII of 1880. 
,the provisions in s. 2. Bengal Act VII of 1868 became applicable to a sale 
under an execution issued upon a certificate made under Act VII of 1880. 
•flection 2 of Bengal Act VII of 1880 is to the following effect: This Act, 
so far as is consistent with the tenor thereof, shall be construed as one 
with Act XI of 1859, passed by the Governor-General in Council, and Act 
VII of 1868 passed bv the Lieutenant-Governor of Bengal in Council. 
The powers given bv this Act shall be deemed to be in addition to, 
and not in derogation of. any powers conferred by any Act now 
being in force for the recovery of any due debt or demand to which 
the provisions of this Act, are applicable." The etteot of this sec¬ 
tion is, that Act XI of 1859 and Act VII of 1868 and Act VII of 
1880 are to be considered as if the provisions contained in them were 
.contained in one Act so far as such coosiruction is coosistent with the 
tenor of the last mentione.! Act. That being the sale lo this case may 
be considered as a sale under Act VII of 1868 w.thio s. 2 o that Act. 
The appeal under that section against the sale, therefore lies to the 
Eevenue Commissioner. Similarly all sales under Act VII of 1880 would 
become final in the manner and at the time P/O'^ed in s^ 

XI of 1859. But it is doubtful whether s. 33 of Act XI of 1859 is 
applicable to the present case. That section says ; No sale for arrears 

ireveoue or other demands realizable m the same ”""7 f 

revenue are realizable etc." There is no provision m any Act or Eegula- 
«OD that we are aware of by which a demand for road and public cesses 
is realizabinn the same manner as arrears of revenue are realizable. 

But it le Lt necessary for us “VcTink Zt 

aU* • L • 4 .U \.uhirh W 0 tftko this C4S0i \V 0 tblU& tD3it« 

this poiob in the view wnicn wo v « oo 

i ‘“S’ stm :S »... n-i...... ....... •:» 

«i. 1. —/; ;s 

these groundg me e= according to the ruliog of the 

-opinion, bo deemed m Lala Mobaruk Singh v. The 

maiority of the -Todees f 03 ^ct XI of 1859 cannot be set up as 
Seoretary of Slate for India UJ. a. 66, acs ai « 

A bar to a suit of this nature. ___ 
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As recards the third ground taken before us, it is alleged in the fourth-, 
paragraih ol the ilaint that, a copy of the sale rrcclainanoiJ was fixed up- 
on the Court-house of the Crlhctor on the 18th of August 1881, and the 
sale took place on ihe I6th Stpiemper 1881. If these (ac^s aie substan* 
tiated, then it is quite dear that the provisions of s. 290 of the Civil Pro- 
cedure Code were infiinged, and such an infringement^ is not a mere 
in-fgularily, but it vitiates the sale —Bakski Nand Kishore v. Malak 
Ckand(l). 

Then as regards the first ground, it is true that there is no clear alle¬ 
gation in the plaint that there were no arrears due at all. But it Sfeina ta- 
us that the facts stated in it are consistent with a case based upon ao 
allegation of this nature. But this issue, in our opinion, ought not to be 
raised until the plaintiffs amend their plaint and insert therein a clear 
allegation to that effect. 

There remains to notice only one other point which was raised- 
before U9. It was contended that the sale in this case was bad, inasmuch 
as the provisions of Bengal Act VII of 1880 are wholly inapnlicable to the 
present case. It is said that under s. 98 of Act IX of 1880, arrears of 
road and public cesses are not realizable under Bengil Act VII of 1880. 
Section98, Bengal Act VII of 1880, is to the following effect. “Every 
amount due, or which may b^icome due, to any Collector, under the provi¬ 
sions of tins Act in lespectof any ariea»s of cess, of any expanses, incurved,, 
of any fee or costs payable, of any notices served, of an.y fine-J imposed or 
on any other account, may he realized by such Collecor by any pro¬ 
cess provided by any law for the lime being in force for the realize ion of 
public demands, and shall be deemed to be a public demand under such 


law.” It is contended before us that, as there is no Act or Eegulation in 
force for the realization of public dnmands genernl'y, this nrovision has n^ 
operation. It is true that the preamble of Act Vli of 1880 and the head¬ 
ing of it describe the Act as ao Act to amend the law for the recovery 
[9] of certain public demands but s. 1 says that this Act may be called 
(The Public Demands Recovery Act, 1880). It seems to us that hy tbs' 
woids any law for the time being in force forthe realization of publid 
demands” us.d in s. 98, Act IX of 1880, the Legisla'ure referred to 
Act VII of 1880. It Was not an Act for the recovery o( certain public 
demands, but it was an Act for the recovery of all kinds of ptibhe demands. 
The heading and the preamble indicaie that it was enacted for amcTidivff 
the law for the recovery of certam pulilio demands. But ihe Act ilself is 
an Act for the recovery of all kinds of public demands. Wo are, therefore, 
of opinion that this contention cannot succeed. 

The result is that the decree of the lower Court will beset aside, ani 

IwZIk to decide it in accordance with 

the remarks contained m this judgment. Costs will abide the result. 

' appeal allowed and case remanded. 


(1) 7 A. 289. 
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APPELLATE CIVIL. 

Before Mr. Justice IPt^son and Mr. Justice Porter. 


Ram LOG^N Ojha and another {Tm of the Defendants) v. 
Bhawani Ojha and anotheh {Plaintiffs).* [23rl July, 1886.] 

Public Demandx Recovery .Id (Dcnqal .ict VII of ISSOA s. ld—Oerlifi:ale Procedure^ 
Cii'ii Procedure Code (Act XiF of ss, 3ii, 

A suit will lie io h Civil Cmrt to set aside a sale held under Bengal Act VII of 
1880. where the sale pr''ciama'ion is issued agiinst the whole sixteen annas of 
the estate, but a sale held only of a portion the»eof. 

The effect of s 19 of that Act is, t bat, it r*-Utos to the practice and procedure in 
respect of sales, that is. to the practice and procedure of executing Courts io the 
carrying out of s^les. 

rCoQS . -^6 0. 414 tF.B.)=3C.W.N. 233; 22 0. 419 (423): .5 C.VV.N. 521=29 C. 73 
fFB.l; 29 0. 94 N. =6 C.W.N. 246; R.. llC.W.N 745 (7561 = 34 0, 787 ; D.. 

6 C.W.’n. 302 (3051.3 

This wa 9 a suit hroueht; to set asiJea sale held under the Certificate 
Act, Bengal Act VII of 1H80, on account of arrears of road cess for an 
bstalment due in June 1881. The plaintiff s'ated that he hold a two- 
anna Share in three out of the four villages omoosing M-hal Isnoailpore 
Koel, atid that his co-sharers in the remainder weie the defenaants ; that 
ho had opened on the 5th May 1882, a separa-e account for payment o 
the road anri public works cesses on h s own share, and had uaid all 
cesses due [lO] therefor ; that on the Ifitb May 1882, his share m rnouza 

Ismailpore Koel was attache land sold u-.der 

by the Collecr.or, and was purchased by de« 0 odant No 25 ; that on the 14ih 
June 1882 he (the pLiniifi) took objection to the sale before the Deputy 
Collector, but his objection was rejected and the eale confirmed ; that on 
the 29Gh June he appealed to the Commissioner but 
and therefore brought this suit for the purposes above mentioned on the 

10th March 1882 on the following grounds, viz.:-- 

(1) That the sale cert ficare was issupH against the whole sixteen 

annas of the mouza, whilst his, the plaintiff s. s are was a ® • 

(2) That the sale was advertised for nooo, but was held at B A M 
and that he had suffered material injury, as the property had been 

fold at an inadequate price. 

f<l) Thftf the sale nroclamation was not duly published. 

mk ^ f various wrib'en sta ements. the chief defend- 

The defendants put >° ^ Civil Court to set aside a 

antseomending that no 8u,^ wou d 

ale held under Bengal Ac VI1 of 1882, to the Commissioner, the 

toappeaUromtheorderoftheHt Civil Procedure 

order of the Collector »e.ng Sna o_^ 

Code; that the suit was barred, the^sale of the 14bh of June 

year from the date of the order confirming the sale oi 

L J hpid that the suit was maintainable; that 
The Subordma 0 Ju g _ , apply ; that the plaintiff had 

•.312 of the Civil Procedure limitation ran against the 

not paid all arrears due for road c , 

plaintiff from the date of the . t^at, although there was no 

1882. no appeal Iving to theComrn^91onej^^_^-o- ^ — 

•--iHfiol 18^5, the decree of Baboo KhIi 

• ApppM from Or-g;nftl Decree ^ dated tte 244b ot Apnl 

Proianno Mookeni, Ri*i Bahadoor, o 
1886. 
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appeal to the Comroissioner. yet the plaintiff, having appealed to that officer 
in all good faith, was, under s. 14 of the Limitation Act, entitlea to deduct 
the time during which he was prosecuting that appeal, and that, therefore, 
the suit was not hatred ; that the sale was void, inasmuch as the sale 
proclaniaiion had h-^en issued against the whole sixteen-annas of the mehal, 
whilst the plaintiff’s share therein wns alone sold : and inasmuch as the 
sale proclamation was not duly published in all the village's composing 
the mehal, and as the sale was [11] held at 8 A.M., whereas it had 
been published as to be held at noon, that the plaintiffs had suffered mate¬ 
rial injury from such sale, as there was abundant evidence to show that 
the property was of far greater value than ihe price it was sold for; be 
therefore set aside the sale 

Two of the defendants appealed to the High Court. 

Mr. Eranf!. Mr. C. Gregory, Baboo Moheak Cimndcr Chowdhry, and 
Baboo Jogesk Chundsr Roy, for the appellants. 

Baboo Rash Behari Gho.se, and Baboo Karuna Sindhi Mookerjee, for 
the respondent. 

Tne judgment of the Court ("Wilson and Porter, JJ.) was as fol¬ 
lows :— 


JUDGMENT. 

This is a suit brought substantially to set aside a sale of an undivid¬ 
ed share in Mou;^ah Ismailpore, forming a part of a mehal which also 
includes other mouzahs. The plaintiff being one of the sharers in the 
mehal, bis interests were sold for arrears of road cess : and he sues the 
purchaser and the other persons interested in the transaction. 

The lower Court has given a decree in the plaintiff’s favour. 

It is said, first, that such a suit will not. in any case, lie in a Civil 
Court; and the ground for that contention is that, in Bengal Act VII of 
1880, s. 19, it is said that a certificate may be enforced and executed by 

mentioned and provided in the Code 
of Civil Lrocedure for the enforcement and execution of decrees for 

money; and that all the practice and procedure provided bv the Code of 
Civil I rocedure in respect of sales in execution of decrees, and in various 
otlier matters enumerated shall apply to every esecutioa issued to enforce 

incorporate the 

of the Codeof Cml Procedure into the certificate procedure ■ and that 
herefore, if a jud^ment debtor is desirous ef objecting to a sile whth 

Eevent ottr C-rt^f the 

^sIZ™dto ri2j l and then, if his claim be 

. 1 - , ..laSirris “■ 

Section'ig mlitto'tlfe pLZ^^^dto d'“' " I®' 

the practice and procedure of executinc ro'’n'!“° tiiat is, 

and that thal is the meaning nf fh “S^ourts in the carrying out of sales: 

which follow, giving a number ^he words 

we think, the natural rnstm Mon^ 

to be the true construction hv in “ ® ; and it has been held 

(Muter and Norris JJ) in Division Beoch of this Court 

Lai HI 
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It is unnecessary to inquire whether the effect of s. 2, Bengal Act VII 
of 1880, incorporating the provisions of Act VII of 1868, and at the same 
time amending it, was to give, in a case like the present, an appeal 
to the Commissioner. In the case already referred to, Mitter and 
Norris, JJ., answered that question in the affirmative. In this case it 
does not arise, because, rightly or wrongly, an appeal to the Commissioner 
was made. Nor is it necessary to inquire whether the provisions of 
33 of Act XI of 1859 have any effect in a case of this kind : and whether 
therefore it is a condition precedent lo the tiling of a suit in a Civil Court 
that an appeal should be made to the Commissioner, because here such 
an appeal was made. 

Then, again, no question of limitation arises in this case, because the 
appeal to the Commissioner did or did not lie. If it did lie, then it is 
clear that tbe plainliff’s peiiod of limitation would begin to run from the 
date of the Commissioner’s decision aud the plaintiff is consetiuootly in 
time. On the other hand, if the appealto the Commissioner did nob lie, 
then the plaintiff is in time for another reason, because under s. 14 of the 
Limitation Act the period during which tbe proceedings were pending be¬ 
fore the Commissioner w'juld have to be deducted. This disposes of the 

questions of law raised in the case. 

[13] As to the merits, we do nob entertain the slightest hesitation in 
agreeing with the lower Court in the conclusion at which it has arrived. 
The subject-matter the suit is a share io a mouzah, forming part of a 
mehal, in which there are a largo number of shareholders. The 
certificate was made against Bhawani Ojha, one of the present plaintiffs 
"and others” Now, one or other of two^thinps must bo the case 
about that certificate. Either the words “and others” mean the 
other shareholders in tbe mehal, or else the certificate is an absolute 
nulliiy, because, on the faceofit.it does not show against whom it is 
made. If it means the other shareholders, then it is a certificate against 
this man and his co-sharers; and. though it is drawn up m an 
nneatisfactoiy manner, we think that that is probably the true construe- 
tion of the certificate. Taking it. therefore, that the certificate was 
made against Bhawani Ojha and the other shareholders of the mehal, what 
follows? A sale proclamation was issued m which the thing advertised 
for sale was the whole sixteen annas of the mehal, subject to the whole of 
thesudderjummaiand that was the only thing that could be sold. 

When the time for the sale came, however, what was sold was not the 

mehal. nor any part of the mehal. nor one or more of the mouzahs in ha 
mehal, hue the interest of a person entitled to a share m three out of the 
four mou..hs of tho mehal. That, it appears to us, made the sale an 
ibsolute nullity. One thing was advertised for sale, and another 
was sold, so that in taet there was no sale proclarnat.on at ail. But 
even it that did not make the sale a nullity, and if it were 

to inquire whether any damage had arisen by reason of the irregularl y 

in the sale, there would be no doubt in the m .tter. There 

grave damage in a case whore au estate is liable to be sold, and is offered 

for sale, and then one shareholder is selected as a victim, and his property 

iiorreet, and that the appeal must be dismissed with costs. 

_ Appeal dtsmissea. 
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[14] APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Ghose. 

Lalit Mohun Koy [Judgment-debtor] v. BlNODAl DaBEE, MINOR, 

Mohaham of JSurdwan, by her next friends, Lalla Buni- 
BEHARi Kapur and anothek, M.^nagers undek the Court 
OF Wards [Decree-hoider].'^ [26 August, 1886] 

Sale for Orrcnrx of re^.i—Vnder.temoe—Bengal Act [Vlll of 16G9(, ss. 34, 59'-6I 
and 6>— Sa‘e of pioierlif oth>r than under tenure. 

Wh^-re a decree had heen oriUioed for arrears of rent: of arj under-tenure and 
in exccutioci tbereiifapplicat 0*1 was made for the atiachine<it and sale of a cer- 
uiii property of the judgment-debtor, other than ibe tenure for which the 
arrears were due-objeciiori was taken that the kabuliol stipulated that the 
lenuit'itself should be first sold in cxccuOon of the decree. Held, that the 
k'ltuhnt Tiot being referred to, or incorporated with, the terms of i he decree, it 
WHS not open to Ibe judgmeiu-debtor logo behind the decree, as lo the mode itt 
which it was to be executed. Bur, held, on the construction of Bengal Act VIII 
of 1HG9. ss 59-61 and 66. that the under-icnurc should first be sold before any 
other immoveable property could be made available. Section 34 of that Aot 
(iDtfoducirg the prnc-dare laid down in the Civil Procedure Code into rent suits, 
save as Id 111 Act VIII of 1869 otherwise providcd”» made no alieraiion in this 
respect, ss. 69 - Gl and s. 65 specially providing for such mode of execution. 

[Expl.. 15 C. 492 (4941.] 


1 Ti/a decree wae obtained by the managers, under the Court 
of Wdi-ds, of the Burdvvan Raj, against the appellant for arrears of rent 
and an apolioation was made for execution of that decee by the 
attachment and sale of a certain property, other than the tenure lor which 

r.™ 'sm -nt-debtor objected to the attach- 

that the tenure 

Itself should be farst attached and sold in satisfaction of a deerLfor 

:3i rhernC fe^ir'lh^nra^tt 

.t. .. 1 : 1 ;:.“.:^^ isr 

for arrears of rent of whinh tU ' a /'O Proceed first against the tenure, 
had bonndhim: Ift lSa beep obtained and that if he 

the respomZh (Baboo Amoda Prasad Banerji), for 

statip?tV;£;\:L^d:d":rw' ow!"- 

JUDGMENT. 

thetliZf 0= ‘ 


d 

o 


. • Appeal fr.mO^d.rKo 425 of ----— 

ftting Judge of Hooghiv. datrd ihe Esq Offioi- 

B.todaP.„.,Cha.t.,Sn.rd,na,c:„.,S 

y^f l 0, 748* 
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the tenaeoy between the pai'ties, the laadlord is bound to sell the 
tenure itself in the first instance: 2u(/, that under the provisions of the 
Kent Law {Bengal Act VIII of 1869) the decree-holder is not entitled 
to sell any otner immoveable properoy before bringing to sale tbe tenure 
itself. 

As regards the first of these two contentions we are of opinion that 
it cannot he sustained. The decree was an ordinary decree for rent; 
And no reference whatever was made in it to the kahuliai or to the terms 
thereof, and it does not aupear that the kabuhat was even filed in the 
rent suit. That being so, it is not open to the judgraont-dehtor to go 
behind the decree, and to insist that the terms of the kr^buliat should 
regulate the rights and liabilities of tbe parties as regards the mode in 
which the decree should be realized. 

The second point is by no means free from difficulty. Under the 
provisions of Act X of 1059, there seems to have been no doubt that such 
a proceeding as the decree-holder now desires to adopt was unauthorized 
—see Desarotiilla v. Nazm Nazar Ally (1), [16] and Jokee Lall v. Nursing 
Narain (2). But then the question arises wnecber under Bengal Act 
VIII of 1869 it is authorized. 

Tbe learned Government Pleader who appeared for the decree-holder 
contended that, under Act VIII of 1869. the decree-holder was entitled to 
eell either the tenure or any other immoveable property as ho pleased; 
And in support of his contention he relied upon the decis'on of the Judicial 
Committee in tbe case of Doolat Chand Sokoo v. Lalla Chabil Chand 13), 
and upon the case of Kristo Ram Roy v. Janokee Nath Roy (4) decided by 
a Divisional Bench of this Court. 


The Divisional Bench which decided that case has put a certain con- 
structioD upon the abovementioned decision of the Judicial Committee, 
and it is a construction which is certainly favourable to thedeciee-holdtr; 
and if we were prepared to adopt the sameconstruciion, there would be no 
difficulty in bolding that tbe judgment-debtor’s contention must fail. But 
we entertain doubts whether ihe result of the Judicial Committee s deci¬ 
sion is what it has been held to be by the Divisional Bench. It wil 
be observed from au examination of the case before the Privy Uouncil 
that the only question that came before ^orconsi-Jerat.ion was what 
passed under tbe sale held by the Court on the 25th of July 18t2. whether 
it was the tenure or simply the right, title and interest of the ]udgmen6- 
deblor therein; and their Lordships held that what the decree-holder 
intended to sell, and what was in fact sold by the Court, was nob the 
former, but the latter. In arriving at this decision they referred, among 
other matters, to the petition of the decree-holder, and the mventory 
attached to it, describing the property which he requested to be sold, and 

also the provisions of as. 59 and 34 of Act VIII of 1869, and then they 
observed-“that although the Maharaja (the Jecree-holder) might, if he 
had pleased, have applied to sell the tenure in 

had also the power to proceed against the properly o jud^men^ 
debtor” The words'* the property of the judgment-debtor as used by 
?he Judicial Cormi^e in" his passage evidently refer to the property 
described in the decree-holder’s petition and [l7] inventory. w®.e not 
used bv them as we understand, as denoting any property other than 
the teLre And we are inclined to think that the question whether it 
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was compejcat to the decree-liolder to sell any other immoveable property 
than the tenure in the first instance, was not considered by the Judicial 
Committee, and that it is still an onen quesiion. 

Upon an exaroinaf-ion of Bengal Act VIII of 1869. and comparing the 
several sections thereof, so far thev hear upon the matter before us, with 
tlie corresponding sections of .Vet X of 1859, it would appear that, barring 
the provisions of s 34 of Act VIII of 1869, the law on tbe subject was 
substantially tbe same under both the Acts ; and the ouestion that arises 
is, whether by reason of that section the decree-holder has the right that 
is now claimed for him. 

Section 34 of the Act runs a* follows;— 

Save as in this Act is otherwise provided, suits of every description 
brought for any cause of action, arising under this Act, and all proceed¬ 
ings therein, shall be regulated by tlie Code of Civil Procedure passed 
by the Governor-General in Council in relation to Civil Procedure 
as now are, or from time to lime may be in force, and all the provisions 
of the said Act and of sucli other enactments shall annly to such suits.” 

The matters for consideration upon this section are: (isi), whether 
there is any provision in the Act itself regulating the order in which the 
under-ienure and other immoveable prooerties belonging to the judgment- 
debtor should be sold ; { 2 nd}, whether the words ” all proceedings therein 
shall be regulatcn by the Code of Civil Procedure” confer upon the decree- 
holder tne right of electing to sell, in the first instance, the tenure or any 
other property, as he pleases. 

Upon the two matters indicated above, we are of opinion that there 
.3 distinc provision m ss. 59 to 61 and 65 of Act VIH of 1869 indicating 
that, in the case o a decree for rent accruing upon an under-tenure the 
under- tenure should be sold m the first instance before any otherimmovi'abk 
prorertN can be sold and that, therefore, notwithstanding that it is optional 
with the decree-holder either to sell the whole teoufe under the Rent 

rTsi’ thfiT^ interest of the judgment-debtor, as it mav exist upon 
L18J the day of sale, under the Civil Procedure Code he is bound tn folW 
t e order m which the property, upon which the has ace™'! a 

SarernlL\tve1"clonV'^^ ^-^Ht totle.t 

referm7t:role!’:v:S“ra7w, con‘sid''‘7'r^' 

this appeal one of gonoral importance and likpl'v Question raised m 

proper to refer this case to a Full Bench sil Act VIII 0^86J h“®'i“ “ 
repealed, and an entirely new Act hascom« iJtl 

a reference to a Full Bench is unnecessarv. ^ and so we think 

We direct that the order of the t. j # 

the immoveable prooerties is concerned hflc t 

Judge restored. ' conceined. be set aside, and that of the Sab- 

The appellant must have biscosts in all Courts 
J. V. W. 

Appeal allotced. 
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YIIJ REWA MAHTON V. RAM KISHEN SINGH 14 Cal. 19 

14 C. 18 (P.C.)=13 I.A. 106=10 lod. Jur, 42B>=4 Bar. P.C.J. 746. 

PRIVY COUNCIL. 

Present: 

Lord Watson, Lord Hobhonsc, Sir D. Leacock and Sir It. Couch. 

[On appeal jroM the High Court at CalcutiaA 


Rewa Mahton {Defendant) v. Ram Kishen Singh {Planitiff.y-' 

[9th July, IHsG.j 

Civil Procedure Code. 1S77, s. 246 il) — Execution of cross-decrees—Jurisdiction—Bona 
fide vttrehaser—Presumption of validitii oj order f or sale. 

If a Court orderiiig a sale in rxecuiion of a decree bas jurisdiction, a purchaser 
of the properly sold is not bound to inquire into the correctness ol the order for 
execution any more than into tbo corttciness of the judgment upon which the 
execution issues. NoiwilhstandiDg anything in s. 216 of the Code of Civil 
Procedure, he is not bound to inquirr wbeibcr the judgment-deb'or holds a err ss- 
decree of higher amount against the d’ cree bolderany m' re tben be is to inquire, 
in an ordinary case, whether liie d::cree, under which execution has issued, bas 
been satisfied or not. These are questions to be determined by the Court issuing 
execution. 

Where property, sold in execution of a valid decree, under the order of a 
competent Court, was purchased bona fide, and for fair value ; bdd, that ibe 
mere existence ol a cross-decree for a higher amount in favour of the judgment* 
debtor, without any question of fraud, w-iuld not support a suit by the latter 
against the purchaser to set aside the sale. 

[P., 15 0, 557 (558); Expl., 76 P.R. 18‘J0; 26 M. 428 (430) = 12 M.L.J. 398 : l-SC.W. 
N. 710 1714J = 1 Ind. Cas. 871 = 11 O-L.J. 254 =.87 G 107 : R., 14 C, 627 ; 17 M. 
58 i60|=3 M.L.J. 211: 19 M. 2191221) : 21 B.424 (F B ) ; 21 B. 463; 22 B 88; 
26 C. 734 : 22 A. 377 ; 23 A. 25 (-30); 24 A. 4Hl(483i=22 A.W.N. i.j6; 26 B. 
543 (548) ; 6 C L.J. 696=11 G.W.N. 756 (F B.i ; 11 C.L.J. 489 (499) = 14 C.W. 
N. 660 (568) = 5 Ind. Cas. H90 (395); 7 Ind. Cas. 17 (18); 9 Ind. Gas. 472 (474). 
D.. 25 A. 214 (218) = 23 A W N. 21 (F.B.) ; 20 Ind. Cas. 337 (340) ; 16 O.C- 225 
l23l) = 21lDd Cas. 570 (572).] 

[19] Appeal from a decree (21st April 1882) of the High Court, 
leversiog a decree (3rd August 1880) of the Subordinate Judge of 
Bhagalpur. 

This was a question as to the construction of s. 246 of the Code of 
Civil Procedure, Act X of 1877. providing that, if cross-decrees between 
the same parties, and for the payment of mouev. are produced to the 
Court, execution shall be tak-en out only hy the holder of the decree for the 

larger sum, and only for the balance. 

The decree of the Pligh Court, against which this appeal was pie- 
ferred, set aside a sale made in execution of one Khub Lai s decree against 
Mussamut Radheh Koeri, now deceased, and represented by the respond¬ 
ent Ram Kisben Singh. , , . 

The High Court did not examine the question of fraud, their opinion 
in regard to s. 246 rendering it unnecessary so to do. Briefly stated, 
the circumstances connected with the sale were that Khub Lai bad 
originally taken a lease of mouzah Mokandpur from Radheh Keen, 
paying to her an advance, to be held in deposit by her as security for 
the lent; and cross suits resulted in 1877. The lesi^or sued for two 
year’s rent, and the lessee for a refund of the advance, or zuripeshgi. The 
Munsif of Jamoi heard the suits together, recording one judgment 7th 
September 1877), but refusing to set the one s um off against the other 

(Ij Saction 246 of Act XV of 1882. 
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before decree; and making two decrees, one for Rs. 788 in favour of 
Radheh Koeri and the other for Rs. G6l in favour of Khub Lai. The latter 
on execution is-ued by the former (lOth November 1877), was imprisoned 
fora period, but released on her failure to pay diet money. Another 
application f29th March 1878) made bv her for execution of her decree 
gave no credit for the amount due by her to Khuh Lai; hut, amongst 
other things, asked for the attacbmoot and sale of his decree against 
her. 

This application was refused by the Munsif, exercising his discre¬ 
tion under s. 2G0 of .\ct X of 1877; hut on appei), was granted by the 
District Judge (26th July 1878), and from this order Kiiub Lai appealed 
to the Hieh Court. Pending this aupeal, Knub Lil, appliel (Slst 
December 1878) for the execution of bis decree by the attachment and 
sale of Koeii’s interest in t ie said mouzah Mohamda. This application 
was made in the same [20] Court in which she was already carrying 
out execution of her cross-decree. The Court, without applying s. 246 to 
the case, made an order (4tlJ November 1878) for the sale of Mobamda, 
which accordingly took place, resulting in the purchase of it by the 
appellant. 

Radheh Koeri then apolied, under s. 311 of the Code, to have the sale 
set aside, alDgmg that Khub Lil's decree ought not to have been execu¬ 
ted. her own decree standing against him in the sams Court for a larger 
amount. Siie alleged that the execution proceedings had been fraudulently 
carried on, and the property sold for about half of its v-^lue. The Munsif 
of Jamoi found that there had been no fraud, and rejected the application, 
passing an order, under s. 312, cnntirming the sale. This was upheld on 
appeal (22nd September 1879). the District Judge ho'ding tha^ after a sale 
has taken place, the Court having jurisdiction, and the purchaser having 
become an interested party, inquiries as to irregularity must be 
restricted, under s. 311, to what had occurrel in publication of the 
attachment, the giving notme. and holding the sale, with consequent 

material injury to the judgment-debtor. Of the latter there was none 
here. 


R’<i iel> Wi having failed in getting the sale set aside under s. 311, 
instituted the present suit. The nrocoedings thereupon having been fully 
^.at.ed ,n Iho jndgm.-nt on this appeal are not here recounted. The High 
Court reversed the decree ef the Subordinate Judge, ndio dismissed the 

the ■ eftvT '>'» question upon s. 246 alone, boldmg that 

oncumstanee 

ation that Rewa Mahton was a pumhfseriri 

value for tbe pronertv sold bv the Cmir ^ 

against Him, tire 

^ The lespoudent did nob appear. 


“as delivered by 

Court at Calc:t':in’^a7u'i't1n';Hl'oh'r‘ of the High 

Radheh Koeri, was the plain'iff ilid [21] 

appeal, and Ram Kishen Singh her son tn^ 

® was substituted for her. 
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It appears that on the 7th of September 1877 the Munsif of Jamoi. in the 1886 
District of Bhapalpur made two decrees, one in favour of the resoondent July 9 
against Khub Lai for Rs. 788-0-9, and the other in favour of Khub Lai — 

Against her for Es. 661. On the lOt-h November 1877 the respondent PRIVY 

took out execut:on against Khub Lai for the whole amount of her rnnKoir 

decree without giving lum any credit for the Rs 661 which he had 

recovered against her. Under th it execati m Khub Lai was arrested and ** 18 

detained in prison for a period of abour. two mmths. at the exp-ration 
45f which Lime he was r leased on the failure of the lesnondenb to * 

lodge the necessaiy diet-money. Subsequentlv. on the 26i.h March Jur, 

1878, the responnent made another apnl'cation for execu ion against 428»* 
Kbiib Lai upon her decree, and in that applictiion slie gave him no 8ar. P.C.J. 
credit for the Rs. 661 which he had recovered against her. Upon that 748. 
.execution being granted, an application was made to the Munsif by Khub 
Lai to set it aside. The Munsif granted that application, but his decision 
was, on the 26.h July 1878. reversed by the District Jud^e. who held 
that the respondent was emithd to execute her decree for Rs. 788, 
notwithstanding all that bad previcusly taken place. Upon that Khub 
Lai appealed to the High Court, and whilst the matter was pending 
before that Court, viz., on the 31st of August 1878. he auplied for execu¬ 
tion against tba lespondent for the tola! amount of bis decree for 
Rs. 661. The execution was issued, and under it the piy pn-f.y of the 
lespondent, consisting of a 2 annas share of mouzah Mt kandi-ur 
Mohamda, was attached and fo'd to the appellant for a sura of Rs. 9,775. 

Application was made to set aside that sale under ss. 311 and 312 of 
Act X of 1877. The Muusif disallowed the application and confirmed 
the sale, and his order was on apieal afiirmed by the Judge. By the 
last paragraph of s. 312 it is enacied that “ No suit to set aside on the 
ground of such irregularity an order passed under this sect ion, shall be 
brought hy the pariy against whom such order has been made.” 

[22]’ The present respondent, however, brought a rei-ular suit against 
Khub Lai, and the present appellant, the purchaser under the execution, 

And others alleging that, owing to her having a decree against Khub Lai 
for an amountgreater than that of his decree against lier, ihe latier decree 
was not tit to be executed ; that the sale under it was contrary to the 
powers of the Court, and was not binding upon her; and that tlie pur¬ 
chaser acquired no right under the sale; and, further, that the purchase 
by the prevent appellant took place in collusion with Khub Lai; that 
Khub Lai was really the purchaser ; that be, by fraud, had kept ber 
from knowing that the execution had issued ; and con-equently that the 
-sale in execution ought to be set aside. She prayed : “ (1) that the Court 
will be pleased to hold that the processes of execution of decree of Khub 
Lai, the delendanb No. 1. were carried out entirely in coninvention of 
law ; and that in reality, according to law and justice, the defendant afore- 
•^Aid hadnoibing to obtain from your petitioner, the plaimifi ; and that 
the sale which has been held is invalid. (2) That the Court will 
be pleased to hold that the processes of the sale aforesaid, and the 
«ale in question, were executed and held fraudulently. (3) Tnat tlie 
Court will be pleased to cancel this sale.” Wiitten statements were put in 
on tbe part of the several defendants, and issues were settled. The 
Subordinate Judge in the first instance settled two is^uea in bar. The 
first was : “ Is this case in the regular department,”—that is, is this suit 

T»bich is brought as a regular suit—‘‘unfit for hearing under the last 
portion of s. 312 of the Code of Civil Procedure, or not?” Second: Was 
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it necessary for the' defendant, first party, to set off the amount of the 
decree of the pluntitf against his own decree under s. 216 of the Code 
of Civil Procedure, or nol?" Sulxequenlly he settled further issues 
of fact. He said; “To-day the arguments of the pleaders for both 
parties on the first issue were heard. After hearing the arguments of 
the ploiilcrs for hobh pirties, I come to the conclusion that issues on 
facts also ought to bs framed : that, after receiving the evidence, I shall 
try, on all tho issues, as to whether this sale has been held fraudulently 
or not, nnd determine whether, in case fraud be proved, a regular suit 
will lie for cancolmont of the sale in question.” Then he settled 
[23] the following issues of fact: “ Is/, Did the detendant No. 1 take the 
proceedings for execution oi decree and service of attachment processes and 
a sale notification fraudulently (an 1] surreptitiously, with a view tliat the 
plaintiff might not he aware of it ; or were the pioco3dings of execution of 
decree and tho issue of attachment processes and sale no'ifications execu¬ 
ted in a bona fide manner without fraud? 2nd. Is the defendant No 2”— 
that is the present aupellant—‘ fur/.i for thodeferdant No 1 in tho auction- 
purchase, or is he the real purchaser; and were the defendants Nos. 2 and 
3 aware of the fraud stated by the plaintill at the lime of the auctien-pur- 
chaseornot? Zrd. Has the property sold at auction been sold for a 
smull value owing to tho fraud alluded to, or not? Those issues came 
on for trial. Witnesses were heard on both sides, and the Judge delivered 
judgment, by which, after stating that the pleas in bar were overruled 
by his predecessor, he decide I in favour of the defendants. With regard to 
the prini:ip4 point- as to the fraud, he said : “Tliere is no proof of the alle¬ 
gation that Kiiub Lil purchased tho share in question in the name of Rewa 
Mahton.” And again: “In my opinion Rewa Mahton is the real purchaser, 
who made the other defendant. Omed Ali, a partner in his purchase. I do 
not think that Khub has any interest in the property.” He also held that 
the piopcrty was not sold for an inadequarc pi ice. An appeal was pre¬ 
ferred bo ihe High Court, and that Court, without ente-ing into the ques¬ 
tion of fraul. or no frau.l, bun a^sum ng than the def ndant, the present 
appellant, was a bona fide purchaser at the sale, proceeded to consider the 
question whether the sale in execution was valid or nob in consequence of 
the Munsifs having granted Khub Lai's execution \vhen the plaintiff 
held a decree for a larger amount against him. 

tlei.tn.is upon s. 2-lG of the Code of Civil Procedure, 
Act X of Ih,,. rvh.cl, ouHcts us follows: "If cross-decrees I.etween 

Uie same pai ties and for the payment of money be produced to the 

Court -lhat IS the Court lo whiuh the application is made for execu¬ 
tion, and which IS dealing with the case as to whether execution shall 

be issu.d or nob- execution si,all be taken out only by the party 

who hedda the decree for the larger sum, and torso much only as 

sot'll deducting the smaller sum and satislaotion for'^the 

su al or sum shall be entered on the decree for the larger sum as well as 
satisficMon on the decree for n.. .." 

In this case the 


f k;:;:;::! :;;uea 

deerto and the'^our^ ur fCourt only his own 
\T/ 2 eTio^ ^ attachment should issue to satisfy his 

rufer^r!l“L ;i;srit wheZ.^r^r^-^‘^ We cannot irr'this 

aside the sale undei^ss 311 and 310 ’petition to set 
cannot, in consequence of s 312 h*^ co^'ect or not. Those decisions 

of any irregularit^ .h.ch^^af 
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The High Couvfc dotevmiaed tiie question simply upon s. 246. 
They said: The provisions of s. 246 are explicit, that if cross-decrees 
between the same parcies and for the payment of money be produced 
to the Court, execution shall be taken out only by the party who 
holds the decree for the larger sum, and for so much only as remains 
after deducting the smaller sura. It was not competent to the 
Munsif by his judgment to modify this provision of the law, even if it 
were his intention to do so which is by no means clear.” The High 
Court does not say that the decree of the plaintiff was brought before the 
Munsif, or that the two decrees were before him at the time when he 
awarded execution for the smaller decree. They go on: “Nor does it 
appear to us that there was anything in the plaintiff’s conduct which 
could render legal and valid proceedings of the defendant, which were 
without the sanction of law. Wnen the defendant, on the 31st .\ugust, 
applied for execution of his cross-decree for a smaller amount, he 
must have been aware that the plaintiff’s decree bad been produced 
to the Court, and that since the order of the Appellate Court, 26th 
July 1S78, it was capable of execution, The defendant accordingly had 
no right to execution, except as provided by s. 246, and the whole of 
the subsequent proceedings taken in execution of the defendant’s decree 
were, in our opinion, a nullity, and must bo set aside." The Court, 
therefore, notwithstanding the finding of the lower Court that the 
defendant—the present [25] appellant—was a bona fide purchaser 
at the sale under the execution, and without themselves entering 
into the question of fraud or no fraud, held that the execution issued 
by the Munsif and all the subsequent proceedings, were a nullity, and 
must bo set aside. The defendant-appellant purchased bona fide, and for 
a fair value, property exposed for sale under an execution issued by a 
Court of competent jurisdiction upon a valid judgment. 

Their Lordships are of opinion that the High Court came to an 
erroneous decision with regard to the construction of s, 246, and that the 
judgment of the High Court in that respect must be set aside. A purchaser 
under a sale in execution is not bound to inquire whether the judgment- 
debtor had a cross-judgment of a higher amount any more than he would 
be bound in an ordinary case to inquire whether a judgment upon which 
an execution issues has been satisfied or not. Those are questions to bo 
determined by the Court issuing the execution. To hold that a purchaser 
at a sale in execution is bound to inquire into such matters would throvv 
a great impsdiment in the way of purchases under executions. If the 
Court has jurisdiction, a purchaser is no more bound to inquire into the 
correctness of an order for execution than he is as to the correctness of 


the judgment upon which the execution issues. 

It would have been more satisfactory if in this case, which was one 
appealable to Her Majesty in Council, the High Court had nob decided the 
case merely upon the construction of s. 246 without expressing their opinion 
upon the other issues which were raised and determined by the Subordinate 
Judge. Their Lordships, being ofopinion that bhedecision of bhe High Court 

with reference to s. 246 is erroneous, have been obliged to determine the 
other issues, and for that purpose to go through the evidence m the absence 
of the respondent, who did nob appear before them on the argument of 
the case, without having the advantage of any 

Court's opinion as bo the effect of that evidence If ^he High Couru, a 
determined the other issues and had concurred with the of 

Judge in his findings, the case would have .fallen within the I2ej 
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concurrent findings of fact, and the examination of the evidence by their 
Lordships would in all probability have been unnecessary. 

Their Lordships having examined the evidence very carefully have 
come to the conclusion that the Subordinate Judge was correct in holding 
that there was no fraud ; that the defendant was a bona fide purchaser 
under the execution: and that the property was not sold for an inadequate 
price. 

Under these circumstances their Lordships will humbly advise Her 
Majesty to dismiss the appeal to the High Court with costs, to reverse 
the judgment of that Court, and to affirm the decision of the Subordinate 
Judge. The respondent must pay the costs of this appeal. 

Appeal allowed. 


Solicitors for the appellant: Messrs. T. L. Wilson £ Co. 


C. R. 


14 C. 26. 

APPELLATE CIVIL. 

Before Ur. Justice Porter and Mr. Justice A(jneiv. 


RacihunatH Pershad (Decree-holder) v. Abdul Hye AND 
ANOTHER [Judgment-debtors). [2odJune, 1886.] 

Limitatim Act {XV of art. m fpara. 2)-Appeal against part of decree- 
Execution against judgment-debtors who were not joined in the appeal ^ 

1 instance, .lated the 16tb August 1980 

Rs. 15,260-5-6 was found due against A and Rs. 20,099-2-6 against 4 and R 
jointly, the suit being dismissed as against two other defendants who were 
alleged to have been sureties. The plaintifl appealed against so much ofe 
decree ag dismissed the suit against thw aHpooH ^ 

appl.calion was barred under art. 179 of Ibe Limitation Ac" ' ' 

[Dies., 25 C. 1594 (599) IP.B ) • P \2 \x jvo /don\ n 

22 B. 500; D., 230. 876 (878) ] ' =*>8 (601); R., 

n,.,’SuLr; list*’^4, 

one Mussamut Basiran under a . i 

Abdul Hye on the 2nd March 1874. On IL heha,\t^ by 

iff obtoed a decree against Abdul Hve for Rs 15 260 5^6^ 

Abdul Hye and Wajiruddin jointly for Rs OQ 099 2 fi . 

Mussamut Batulan and Abdul Hun hAin« suit as against 

Abdus Sanad having been .Lr::?n'^ b "hTw^ fr' 

pealed against so much of the decree as dicml! Plaintiff ap- 

mut Batulan and Abdul Huq withnntmoi. against Mussa- 

parties respondents. On the 1st Hay 1882 thi^ 

osem. Khan Bahadur. Subordinate Judge o?S«un.'dat'd 
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inasmuch as no appeal was preferred against the portion of the original 
decree which made Abdul Hye and Wajiruddin liable. 

The plaintiff appealed to the High Court. 

Baboo Mohesh Chitnder Chowdhnj and Mr. C. Gregory, for the ap¬ 
pellant. contended that the words in para. 2 of art. 179 of the Limitation 
Act must be construed strictly, and that where there has been an appeal, 
whether against the whole or part of a decree, limitation did not run till 
the date of the appellate decree: and cited Mullick Ahmed Zumma v. 
Mahomed Syed (1); and Bkoobiiiiessuree Debia v. Chinder Monee Debia (2) 

Mr. O'Kinealy (with him Moulvie Yusuf), for the respond¬ 

ents, contended that where there are in reality separate decrees, though on 
one piece of paper, and there is an appeal against part of the decree only, 
limitation, so far as the unappealed from part of the decree is concerned, 
would run from the date of the original decree; and cited Wise 7. Raj- 
narain Chuckerbutty (3); and Bur Proshad Roy v. Enayet Bossein (4). 

The judgment of the Court (PORTER and Agnew, .TJ.) omitting the 
statement of the facts, was as follows:— 

JUDGMENT. 


[28] Article 179 of thoLimitation Act of 1877 provides a period of three 
years’ limitation for an application to execute a decree or order of any 
Civil Court, not provided for by art. 180, or by the Code of Civil Proce¬ 
dure, 8. 230, to be computed from (a) the date of the decree or order; 
(6) (where there has been an appeal) the date of the final decree or order of 
the Appellate Court; and the question we have to decide in this case is, 
what construction is to be put upon the words, " where there has been an 
appeal.” Are these words to be read in their widest sense, as including 
every case in which there has been an appeal against the whole or part of 
the decree of the lower Court; or are they to be read in a more limited 
sense, in cases like the present, where a portion of the decree is not appeal¬ 
ed against ? For the appellant it is contended that these words must bo 
read strictly, and that where there has been an appeal, whether against 
the whole or part of the decree of the first Court, limitation does not begin 
to run till the date of the final decree of the Appellate Court, though that 
decree does not, and cannot, affect any portion of the original decree. For 
the respondents it is contended that, where, as in this case, there are 
really separate decrees, though on one piece of paper, and there is an appeal 
against part of the decree only, limitation, so far as the unappealed from 
part of the decree is concerned, begins to run from the date of the original 


There does not appear to be any precise authority on the question 
)0fore U 9 . In Ram Charan Dysak v. Lakhi Kant Banntk (5) a FuU 
Bench of this Court held that the decree passed by the Appellate Court 
Jecomes the final decree in the suit, following the decmion of the Madras 
Eigh Court in Arunachellathudayan v. Veludayan (6). The decree, 
aowever, in the Full Bench case was a joint decree, and it was not 
leoessary to consider the effect of an appeal against part of a decree only, 
tn Kisto Einktr Ghose Boy v. Barodacant Stngh Roy (7) their Lordships 
Df the Privy Council seem to doubt whether these last mentioned cases 
were rightly decided, though they did not express dissent from them. 
In this case also the decree of the first Court was [29] a joint decree 


,1)6 0.194. (3) 21 W, R. 243. 

,4) 3 O.L.R. 471. (6) 7 B.L.R. 704. 


(3) lOB.LR. 258 = 19W.R, 30. 

(6) 5 M.H. 0. 217. (7) 10 B.L.R. lOl. 
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and the whole decree was before the Court. In Gitngavioyee Dassee v. 
Shib Sunkur Dhiittacharjec (1) the appellant obtained a decree on the 
12th November 1872, by which the respondents and one Choitun were 
made jointly and severally liable for a certain sum of money. The decree 
was c.r j^arte against the respondents, but not so as against Choitun who 
appealed successfully to the High Court. On the 1st August 1H7G the 
appellants took out execution against the respondent. It was held by 
the District Judge that, though cl. 2 of art. 167 of the 2nd schedule of 
of Act IX of 1871 (coiresponding with art. 179 of the present Limitation 
Act) provided that three years' limitation was to run, where there had 
been an appeal, from the date of the Goal decree or order of the 
Appellate Court, yet it could not apply where co-defendants, non- 
anpellants, were in no way affected by the order on appeal. The 
High Court, however, reversed this decision. Morris, J., said : “ We see 

nothing in the terms of the Act to warrant such a conclusion as this. 
Here the decree was admittedly a joint decree. Owing to the appeal of 
Choitun, the decree was amended, and this amended decree, therefore, 
became the final decree in the cause. The Judge is not justified in suppos¬ 
ing that there were two final decrees in this suit—one applicable to the 
DOQ-appealing defendants and the other to the appealing defendant alone. 
But even if a doubt could exist on this point, the words of the Act 
are so wide and comprehensive that the appellants are clearly entitled 
to the benefit of their natural import. This is the view that has been 
taken by another Beuch of this Court— re DoUcy Chand v. Nirban 
Singh—m which precisely the same point was raised and decided on 
June 18th, 1878. Their Lordships say: There are no qualifying words 
as to by whom the appeal is to be made, or what the nature of* the appeal 
to be made should be; but simply that when there has been an appeal, 
the time shall begin to run from the date of the final decree or order 
of the Appellate Court. The Court is not authorised to make the 
terms of the Limitation Act more stringent against the decree-holder 
than they actually are.’ That case approaches nearest to the present 
[30] one. But it is to be observed that the decree was joint and several 
and the whole decree was before the Court of Appeal. 

In Mulbck Akmed Zumma v. ilahomed Syed (2), there was a decree 

for possession with costs against three defendants. Possession was claimed 

by only one of the defendants. He appealed, and was successful before 

the Subordmato Judge. The plaintiff appealed to the High Court, and 

obtained a decree restoring the decision of the first Court. More than three 

years after the date of tlie original decree, the plaintiff applied to execute 

M defendants who had not appealed. The District 

n WH h”'”’ Hur Proshad Royw. Enayet Hossein (3), 

The mil cLrt revlef Jh' a,pplication was barred, 

ihe High Court leversed this decision. Pontilex, J., said - “The reason 

=ii"- 

^ J. » ^^55J; 

“ *' • J ^ (1) 3 O.L.R. 430^ -- 


(2) 6 C. 194. 
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plaintiff succeeded in getting the Judge’s decree reversed ; and therefore the 
original decree for costs was restored.” In this case again the decree was 
joint, and the appeal related to the whole case. 

These appear to be the only authorities in support of the appellant’s 
case. Id none of them was the express point that is raised here 
decided. 

The authorities most applicable to the respondent’s case are Wise v. 
Kajnarain Chuckerbutty (1) and the case already referred to of Hurpro- 
shad Roy v. Enayet Hossein (2). 

In the first of these cases the suit was for arrears of rent against two 
persons, and a decree was made as against one, for the rent for a 
certain period, and as against the other for the remaining periods 
Execution was taken out against one of the [31] defendants. Subsequently 
an application was made for execution against the representatives of 
the other defendant, and it was held to be barred. On appeal to 
the High Court the following question was submitted for the opinion 
of a Full Bench : “ Whether in the case of such a decree as was 

sought to be executed in this case, proceedings in execution against 
one of the defendants are sufiheient to prevent the law of limitation 
applying to process of execution against the other.” This question 
was answered in the negative. Couch. C.J., saying: “Although these 
persons were joined in the suit in this way, yet we must treat the 
decree as what it must have been by Jaw—a decree against one person 
for the rent of one period, and a decree against the other person for the 
rent of another; and I think such a decree as this, though it is on 
one piece of paper, is in fact two decrees, a separate decree against 
each for the sum for which each is liable. When we come to apply to 
that the terms of s. 20 of the Law of Limitation, there is really no difSculty : 
the decree is to be kept in force against each, and to be treated as a sepa¬ 
rate decree against each in such a case as this, as it would be in 
the case of persons sued for contribution, because it is a separate liability, 
and each is liable only for his own share. I think that, although the 
decree is made in one suit, it is in reality and substance a separate decree 
against each for the ponion for which each is declared to be liable.” 
In the other case Hur Proshad Roy and others obtained a decree against 
Muzhur Hossein and Enayet Hossein for possession of certain property. 
This decree was reversed on the 6th April 1872, so far as concerned the 
property in the bands of Muzhur Hossein. In August 1872, an applica¬ 
tion was made for execution, and some steps were taken to put Hur 
Proshad into possession. On the 30th May 1873 Enayet Hossein objected 
to the execution proceedings, on the ground that they had been 
carried on without his knowledge, and that execution had become 
barred by limitation. His application was refused. He then sued Hur 
ProBbad and his co-plaintiffs in the previous suit to have tie execu¬ 
tion proceedings of 1872 declared invalid and inoperative, on the ground 
that the decree was barred by limitation. Both the lower Courts 
concurred in granting the [32] decree asked for, and their decisions 
were upheld in this Comt. The Court said: “The original decree 
Was in form made against the three defendants collectively; of 
them appealed, but their appeal was dismissed on the 23rd May 18b9. 
Muzhur Hossein, one of the appeUants, preferred a special appeal, but not 
against the whole decree so as to give the Appellate Court jurisdiction 


0) 10 B.L R. 368=19 W.R. 30. 


(3) 2 C.L.R. 471. 


21 






• I 1 



: I 


1886 

June 

Appel¬ 

late 

Civil. 

14 C. 26. 


14 Gal. 33 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1886 under s. 337 to reverse the decree altogether. His appeal ooly related to 
June 2 , his own ten-pie sliare. As to the rest of the subject of dispute and the 

- remaining defendants, the judgment of the 23rd May 1869 was tinal, 

Appel- execution of the decree against them could not have been stayed in 
LATE consequence of Muzhur Hossein’s appeal, and no question between 
Civil them and the decree-holder was dependent on the result of Muzhur s 
— ' appeal. It is obvious that, though the decree was drawn up in the 
14 C. 26. (Qj-m of a single order, it did in fact incorporate in that order sepa¬ 
rate decrees against Muzhur and the others, and that it did not relate 
to property in which the defendants had such a common interest and 
a common defence that the appeal by any one imperilled the whole 
decree. The reason for suspending the operation of the law of limitation 
during the pendency of an appeal is, that it is manifestly undesir¬ 
able to force an execution of a decree, while there exists any doubt 
as to the rights of the decree-holder against the appellant; but this reason 
does not apply to such a case as this, in which there had been a final 
determination of rights between the decree-holder and the present 
plaintiff which could not be re-opened by the separate appeal of Muzhur 
Hossein.” 

The reasons given in these two cases for holding that limitation 
continued to run seem to us to apply clearly to this case. Here the cause 
of action against the defendants Abdul Hye and Syed Wajiruddin was 
totally distinct from the cause of action against the defendants Mussamut 
Batulan and Abdul Huq, and separate suits might have been brought 
against each set of defendants. Though there was only one suit, yet there 
really were separate decrees against each set of defendants. The defendants 
had no such common interest that an appeal by one set would imperil the 
whole decree; in fact, if there had been a final decree against all the defend¬ 
ants, it would have had to be executed against different pronorties. 

[33] The plaintiff could not object to the decree so far as it affected 
the defendants Abdul Hye and Syed Wajiruddin. The defendants Mus¬ 
samut Batulan and Abdul Huq could not have objected to the decree as 
far as they were concerned, nor as against their co-defendants who accept¬ 
ed their liability. They could not have obtained a reversal of the whole 
decree under s. 544 of the Civil Procedure Code, for it did not proceed on 
grounds common to all the defendants. The decree which it is sought to 
execute is the original decree which became final as against the defendants 
Syed Wajiruddin and Abdul Hye, when the period for appealing against 
it had expired. If the plaintiffs had then taken out execution those defend¬ 
ants could nob have resisted execution on the ground that an appeal 
was pending with respect to a part of the decree which did nob affect their 
liability For even if the High Court had held that the defendants Mus¬ 
samut Batulan and Abdul Huq were sureties, that would nob have cut 
down the liability of the other defendants as principals. 

We think, therefore, that there were separate decrees against each 

set of defendants, that there was no appeal as against the decree affecting 

the respondents in this appeal, and that the Judge was right in holding 

that the application for execution was barred by limitation. We dismiss 
the appeal with costs- 

T* A P 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Milter and Mr. Justice Grant. 


JOGESHURI CHOWDHRAIN [Defendant No. 2) f. MaHOMED 
EBRAHIM AND OTHERS [Plaintiffs].* [2nd June, 1886.] 

Su\i for arrears of rent^Ejectment—Rent Act {Bengal Act VIII of 1869), ss. 2i, 52. 

A landlord who sues lor arrears of rent, for tbe whole of one year, and a 
portion of tbe next, and also for ejectment, is not entitled to a decree foe the 
latter. 

The eight to ejectment under s. 22 of the Rent Act (Bengal Act VIII of 1869), 
accrues at the end of the year, and forfeiture or determination of tbe tenancy 
thereupon takes place, but if the landlord sues lor subfiequeot arrears, be treats 
the defendant as his tenant, and tbe right acquired under that section must be 
taken to have been waived. 

IF., 2 C L.J. 540; 16 O-W.N. 104=11 Ind. Gas. 974 ; R., 13 Ind. Gas. 671: D., 10 
C.L.J. 187 (188) = 1 Ind. Gas. 753.] 


[3»] In this case the plaiutiffs sought to recover the rent due in re¬ 
spect of certain jotes held by the defendants for the year 1290 (1883) and 
the year 1291 (1884) up to tbe Pous (December) kist aud for ejectment. 
Defendant No. 2 alone contested the suit, and pleaded certain payments on 
Account of the rents claimed, and tender of tbe balance, and that she was 
not liable to ejectment. The first Court, however, found the issues of fact 
against tbe defendant and that the amount of rent claimed was due, and 
accordingly gave tbe plaintiffs a decree for the amount with a declaration 
that if tbe amount were not paid within 15 days, the defendants should 
■be ejected from the lands in respect of which tbe arrears were claimed. 
Defendant No. 2 thereupon appealed against that portion of the 

decree which declared her liable to ejectment, and it was argued on her 

behalf that because the arrears of rent were not admittedly due for the 
whole of the year 1291, she was not liable to ejectment in consequence of 
-a decree-obtained for tbe aggregate of those arrears and tbe arrears due on 

account of the year 1290. • • i.- 

Tbe lower appellate Court, however, declined to acquiesce in this 

•contention and confirmed the decree for ejectment of the Court below. 

The same defendant now preferred this second appeal to the High 
Court, and the same objection was urged as was taken before the lower 

Appellate Court. 

Babu Issur Chunder Chuckerbatt, for the appellant. 

Babu Mohesh Chunder Chowdhry, for the respondents. 

The judgment of the High Court (Mitter and Grant. JJ.) was as 

follows:— 


JUDGMENT. 

This appeal arises out of a suit for the recovery of arrears of rent for 
the year 1290 and for a portion of the year 1291, that is, up to the Pous 

Usl of 1291; and also for ejectment. .u,, 

The Munsif awarded a decree in favour of the plaintiff for the arrears 

of rent proved to be due from the defeudsut for the peri^ m suit 

and also for eisotment, under the provision e of s. 52, On appeal it was 

- Ap«.l from Appollale ^0 No 

d/tod th. ISth o, August 1885. 
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contended that the plaintiff, having sued for the rent of a portion of 
the year 1291, was not entitled to a decree for ejectment. But the 
District Judge was of opinion that this [35] argument was untenable. 
He says; “It seems inequitable that the defendant should bo thus 
protected, merely because the suit for arrearsdue on account of both years 
has been brought,” * * ^ " And then, further on, the Judge 

says: ’ The Munsif’s order will he so far modified that it will be spoci* 
fied in the decree what the amount of arrears decreed for 1290 are, plus 
tho proportionate costs on those arrears, apart from damages decreed, and 
if the defendant pays in that amount within fifteen days from the date of 
the decree, execution will be stayed.” The same objection has been urged 
before us here. We are of opinion that the appellant's contention is valid. 
It is also supported hy a decision in the case of Peer Bux v. Motvzah 
Ally (l). The tads of that case are, that a suit for ejectment was brought 
Ijy a landlord against his tenant, alleging that the tenant was liable to be 
ejected in consequence of his having defaulted to pay the rent of the 
whole of the year 12G7 at. the end of that year. It was proved that 
the plaintiff bad distrained for the recovery of arrears of 1268, and 
recovered a portion of the rent for that year. Upon these facts, it 
was held that the landlord, having received rent for the year 1268 
from the tenant, it was a recognition of the tenancy for that year; and 
therefore the landlord was not entitled to eject the tenant on account 
of arrears due on account of the year 1267. .Applying that principle to 
this case, we think that the plaintiff is not entitled to claim ejectment 
at all. He has sued for arrears of rent for a portion of the year 1291, 
and by that he has admitted that the defendant continued in possession 
during that portion of the year as tenant; and having admitted that, 
according to the principle laid down in the case referred to above, the 
plaintiff cannot treat the defendant as a trespasser, and obtain a decree 
for ejectment under s. 22 of the Rent Law. 


It was contended before us that the contention of the appellant is 
opposed to tho provisions of s. 52. because under that section a land¬ 
lord has a right to bring a suit for ejectment and for arrears in the same 
action, But we are of opinion that that is not the proper construction of 
s. o2. Section 52 only lays down the procedure by which the ri'^ht 
which the landlord has under s. 22 of extinguishing the tenancy, is 
enforceable, and [36] the claim for rent mentioned therein is the'rent 
on account of which the tenant is liable to be ejected. The Rent Act 
(Bengal Act \ III of 1869) may ho divided into two portions—the first 
twenty-three sections deal with the substfintive law defining the rights of 
landloras and tenants, and the rest of the Act lavs down the procedure by 
which those rights are to bo protected and enforced. Section 22 runs as 
follows^ W hen an arrear of rent remains due from any rvot at the end 
w-^n ^ vear. or at the end of the month of Jevt of the Fusli or 

rom the laud m respect of which the arrear is due, provided that no rvot 

harnot“6XDlraArirr““'\°V'"^ uudora pottah the term of which 
01 order imdef;h otherwise than in execution of a decree 

Lfli i ^ ^ of this Act.” Tho right that is given to the 

he ten 'I ' 7VT? u' ‘he end of the vear, 

L s theTand “-P^Vment of rent for thlt yeaT- 

tl^^^landlmj^ has a right to put an end to the tenancy. And the 


(1) 1 Hay 89. 
24 
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mode of eaforcing those rights in the class of cases mentioned in the 
proviso is given in s. 52 of the Act. But forfeiture or determination of 
tenancy takes place when the tenant defaults to pay the rents due at the 
end of the year. If the landlord still treats the defaulter as his tenant, 
the right he has acquired under s. 22 must be taken to have been 
waived. The act of the landlord suing for the rent of the succeeding year 
would have the eflect of an admission that the defendant’s possession in 
that year is that of a tenant. Take the case of a tenant not having a 
right of occupancy. Under s. 22 he is liable to be ejected from his 
holding without having recourse to any proceeding in a Court of Justice. 
But if the landlord brings a suit for arrears of rent for the succeeding 
year against the tenant, before ejecting him, he cannot afterwards eject 
him in the middle of the year, because by bringing a suit against him for 
rent for the next year the landlord admits his tenancy. 

We, therefore, dismiss the claim of the plaintiff for ejectment. The 
decree of the lower appellate Court will be modified accordingly. The 
appellant is entitled to the costs of this Court and of the lower appellate 
Court. 

u -p H Appeal alloiced. 


14 C. 37 = 11 Ind. Jup. 141. 

[37] APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Ghose. 

Krishna Kinkur Roy and another (Petitioners) v. Rat Mohun 
Roy and another {Objectors).* [2nd September, 1886.] 

Probate Act (Vo/ 18 S 1 )—o/ Himln fnade before ffindu IVills Act XXI o/ 1870— 
Succession Act, s. iS7 '^Appiicaiioyi/or tetters of administration. 

Since the passing of Act V of 1881 the District Courts htve jurisdiction to 
enteriain aoplioaiioos for the grant of probate or letters of admimstratioo in 
respect of wills of Hindus made before the ist Sootember 1870. that )s to say, 
wills of Hindus to which the Hindu Wills Act. XXI of 1870, did not apply. 

Semble. _Section 187 of the Succession Act not being made applicable to such 

wills, it is not obligatory on execuiors or legatecY under them to take out 
probate or letters of administration in order to establish tbeir rights in a Court 

of Justice. 

[R., 17 C. 272 (275); 25 C. 103 (109).] 

This was an application by Krishna Kinkur Koy and Chunder Mohun 
Roy. made ou the 23rd August 1884, for letter of administration under 
the will of their grandfather, Horn Chunder Roy, who died on the 6th 
Bhadro 1281 (2l8t August 1874). „ 

The will was dated 16th Magh 1273 (29th January 1867). By it the 
bulk of the testator’s oroperty was left to his tour grandsons, mz the two 
petitioners, Kodarnath Boy who was dead, leavinga widow and a daughter 
Ini Shitanath Boy; and Eevati Dassi. the testator s widow was appointed 
sole executrix. The application was opposed by Eai Mohun Koy, one of 
the sene of the testator, and by Eeyati Dassi, on several grounds the only 

one material to this report being that the will o? 

Hindu Wills Act came into force, and th e procedure of that Act aod of 

. . , • I n«A,.-A No 275 of 1895, against the decree of T.M. Kirk- 

• Appeal from Origmal Decree No. i/o 01 

wood, Esq., Judge of Moorshedabad, dated t 
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1886 the Probate Act 1881 did not apply; and that the petitioners were 
Sep. 2. therefore not entitled to the letters of administration they asked for. 

- The following order was made by the District Judge ;— 

Appel- “ j dismiss the application on the ground that this will purports to 
LATE have been executed before the 1st September 1870, and that under Act 

Civil. XXI of 1870 this Court has no jurisdiction to grant [38] letters of 

— administration in respect of any will executed prior to that date —Dharti 
14C.37= \.riharti{l) —a disability which Act V of 1881 has done nothing to 
11 Ind. Jur. remove. The Bombay Eligh Court, referring to the provisions of Act V of 

1881, is of opinion —Shaik Moosa v. Shaik Essa (2)—that the object of tbe 
fratnors of that Act was " to frame an Act which will he applicable to all 
natives of this country, whilst leaving the existing law as to those Hindus 
to whom the Hindu Wills .Act applied untouched.” Revati, I may add, 
has nob accepted or renounced her post as executrix. 

“ I award no cost because, but for the defect of jurisdiction of this 
Court, I think tbe applicants would have been entitled to tbe letters they 
ask for.” 

From this decision the petitioners appealed. 

Dr. Rash Behan Ghosc, Babu Amarendra Nath Chatterjee and Babu 
Sharoda Prosunna Boy, for tbe appellants. 

Dr. Gooroo Dass Banerjee and Babu Gijanendra Nath Dass, for tbe 
respondents. 

The following judgments were delivered by the Court (NORRIS and 
Ghose, JJ.). 

Norris, J. (after shortly stating the facts and reading the 6nal order 
of the lower Court) continued :— 

JUDGMENTS. 


It was contended before us by the learned pleader for the appellants 
that Act V of 1881 has altered the law as laid down in Bharti v. Bharti (1), 
and that it is now competent to the Mofussil Courts to grant probate 
or letters of administration in respect of a will not coming within the 
provisions of the Hindu Wills Act, that is to say, of wills of Hindus, 
Jaioas, Sikhs, and Buddhist® in the territories subject to the Lieutenant- 
Governor of Bengal and in the towns of Madras and Bombav made prior to 
Ist September 1870. 


In orrfer to determine this point, it was necessary to see what the 
course of legislation has been. 

Succession Act was passed. Section 331 of that 
Act provided that the provisions of this Act shall not apply to intes¬ 
tate or testamentary succession to the property of any Hindu, Maho- 

rssed'- “s 2 o( A 1 -A A 1 Siudu Wills Act was 

passed , s. 2 of that Act provided that certain [39] portions of the 

both inclusive), ss. 82. 83,85, 83’to 103 (both inlsM ' ss ’ tSo to 17? 
(both mclusivel, ss. 179 to 189 (both inclusive), ss. 191 to 199 (both inolu 
sive), so much of parU XXX and XXXI as relates to grants of probate and 
e ers of administration with the will annexed, and parts XXXIII to XL 
(both inclusive), so tar as they relate to an executor and an administrator 

iHSiisas— 


(1)6C.L. R. 138 


(2) 8 B. 241. 
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said territories,” {i.e., the territories subject to the Lieutenant-Governor of 

Bengal) “or the local limits of the ordinary Civil Jurisdiction of the High 

Courts of Judicature at Madras and Bombav.” 

% 

The effect of this section was, amongst other things, to make a 
District Court of the Lower Provinces of Bengal a Court of competent 
jurisdiction, for the grant of probate or letters of administration, under 
the provisions of the Indian Succession Act in r 0 <»pect of wills of Hindus, 
Jainas, Sikhs, and Buddhists made within the Lower Provinces of Bengal 
after 1st September 1870; and also to prevent the establishment of any 
right as executor or legatee unless probate or letters of administration had 
been granted—see s. 187 of the Indian Succession Act. 

In 1881 the Probate and Administration Act was passed ; the pream¬ 
ble of that Act recites “ that it is expedient to provide for the grant of 
probate of wills and letters of administration to the estates of deceased 
persons in cases to which the Indian Succession Act does not apply.” 
The provisions of the Indian Succession Act did not apply—(a) to the 
intestate or testamentary succession to the property of any Mahome- 
dao; ib) the intestate or testamentary succession of any Hindu. Jaiua, 
Sikh, or Buddhist within the territories subject bo the Lieutenant-Gover¬ 
nor of Bengal or the local limits of the ordinary Original Civil Jurisdiction 
of the High Courts at Madras and Bombay, whose will was made prior to 
•1st September 1870, or who died before that date; (c) to any will made or 
intestacy occurring before 1st January 1866; (d) to races, sects, or tribes 
exempted by the Governor-General in Council from the operation of the 
Act. Section 151 of [«] the Probate and Administration Act provides, 
amongst other things, “ that the following amendment shall be made in the 
Hindu Wills Act {namely) for the portion of s. 2 commencing with the 
words ‘ s. 179 ’ ard ending with the words ' Administrator with the will an¬ 
nexed,’ the words ' and s. 187 ' shall be substituted. The effect of this 
amendment was to make the provisions of the Indian Succession Act with 
respect to the grant of probate of wills and letters of administration to the 
estates of deceased Hindus, Jainas, Sikhs, and Buddhists in the Lower Pro¬ 
vinces of Bengal and in the towns of Madras and Bombay where such 
wills were made subsequent to the 1st September 1870, or where such 
persons died after that date, inapplicable, and at the same time to leave the 
executor or legatee of such persons under the obligation of obtaining 
probate or letters of adminisbratioD from a Court of competent jurisdiction 
before his rights as such executor or legatee could be established in a 

Court of Justice. . , jo o o r tu 

How then was this obligation to be discharged? Section 2 of the 

Probate and Administration Act provides that ‘ Chapters 11 to XIII. both 
inclusive, of this Act •’ (which contsia provisions identical with those of 
the Indian Succession Act, 1865, which under s 154 o the P™b»te and 
Administration Act were struck out of the Hindu Wills Act, shall bo 
applicable to the case of every Hindu Mahomedan, Bu^tist and person 
exLpted under s. 332 of the Indian Succession Act, 1865, dying before, 

on, or after the 1st day of April 1881. 

Section 187 of the Indian Succession Act, 1865, is not meorporatad 
in the Probate and Administration Act, The Bombay High Court m the 
case referred to save: “ It is impossible to suppose that this exclusion 

of s. 187 from the Act of 1881 could have been done madverteutly; 
on the contrary, it bears from the very manner m which it was done 
aU the marks of haying been done advisedly and of intention ; the effect 
is to bring all Hindus, Mahomedaus, and other persons exempted from 

27 


1886 
BEP. 2. 

Appel¬ 

late 

Civil. 

UC. 37 = 

11 Ind. Jur, 
141. 


i 


1886 

Sep. 2. 

Appel¬ 

late 

Civil. 

14C.37 = 
11 lod.Jur 
141. 


14 Cal. 41 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


the operation of the Indian Succession Act by s. .332 of that Act either 
immediately or as soon as he local Government, with the assent of 
the Governor-General in Council, may think tit, under all the provisions 
of tljat Act relating to grant of probate and letters of administration, 
excepting s. 187, which, however. [41] remains in force in those 
cases to which the Hindu Wilis Act of 1870 was made applicable. The 
object seems to have been to frame an Act which would be applicable to 
all natives of this country, whilst leaving the existing law as to those 
Hindus to whom the Hindu Wills Act applied untouched. Not only, 
therefore, is there no express provision in the Act of 1881 making s. 187 
of the Indian Succession Act applicable to Mahomedans and Hindus 
(except in such cases of Hindu wills as the Hindu Wills Act applies to), but 
it would appear that, so far as the intention can be gathered from the 
express provisions of the Act, it was the intention of the Legislature to 
exclude its operation.” 

This view of the law may bo correct; hut why executors of. and 
legatees under, the wills of Hindus, Jainas, Sikhs, and Buddhists in 
the territories subject to the Lieutenant Governor of Bengal and 
in the towns of Madras and Bombay made subsequently to the Ist 
September 1870, should be under the disability created by s. 187 of the 
Indian Succession Act. and the executors of, and legatees under, the wills of 
other natives should be relieved from the liability, I am at a loss to under¬ 
stand.^ But however this may he. I am clearly of opinion that the Bombay 
case does not decide that a District Judge cannot grant probate or 
letters of administration of the will cf a Hindu whose case does not coma 
within the Hindu Wills Act; it seems to me to decide by implication that 
he can. hut that such grant is not a condition precedent to the establish¬ 
ment by an executor of, or legatee under, such a will of his rights in a 
Court of Justice. 

I am of oninion that the order appealed against sliould be reversed 
with costs, and the District Judge be directed to grant letters of adminis¬ 
tration to the applicant. 

Ghose, J.-I agree with my learned colleague in the conclusion at 
which he has arrived. I think that whatever might have been the state 
of the law nefore the passing of the Probate Act (V of 1881), the District 

Courts are now fully competent under that Act to entertain applications 

for the giant of probate or letters of administration in respect of wills 

made before the 1st of Septomher 1870, although in respect to such 

wills, the provisions of s. 187 of the Succession Act, making it [42] 

obligatory upon executors or legatees to take out probate or Istters of 
adrainistiation, are not applicable 

aw"' Court has found that but for tha 

defect; of junsdicUon. which he suuposed to exist, the applicants 
would have been entitled to tbe letters they ask for. That being so^ agree 

■“ “ -‘""M " 
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PULL BENCH. 

Before Sir TP. Comer Petkeram, Kt., Chief Justice, Mr. Justice Mittcr, 
Mr. Justice Wilson, Mr. Justice Maepherson, and Mr. Justice Grant. 

In the matter of the petition op F. \V. Gibbons. 

[4th beptember, 1886.] 

Eeview of judgment of High Court—Cnininal Procedure Code {Act X of 1882), s. 369. 

The verdict and judgment of a Divisional Bench of a High Couct. coupled 
with the sentence in a criminal case, are absolutely final, and as soon as they 
have been pronounced and signed by the Judges, the High Couct is functus officio, 
and neither the Couct itself, nor any Bench of it, has any power to revise that 
decision or interfere with it in any way. 

{F., 1 P.R. 1909=6 P.W.R. 1909, Cr. = 1 Ind. Cas. 506. Cr.; 12 M.L.T. 350 = 23 M. 
L.J. 371 = 1912 M.W.N 982 = 16 Ind. Cas. 618=13 Cr.L J. 710; Appl 23 B 
50 (54): R.. 38 C. 828= 13 Cr L.J. 120=13 Ind. Cas. 77G (777): 4 Bur.L.T! 
211 = 12 Ind. Cas. 81 = 12 Cr.L.J. 473 (474); U.B.R, (1905). Isc Qr., Cr. P.C. 
35; D.. lOC.L J. 80 = 3 Ind. Cas. 393; 27 A. 92 l9l) = l A,L.J. 495.] 

This was an application in which tho petitioner prayed that the High 
Court would review or revise the judgment and sentence of a Division 
Bench of the said Court. 

The petitioner’s case had been tried before the Sessions .ludge of the 
Assam Valley Districts, and on the trial the jury unanimously acquitted 
him of the offence with which he was charged. The Judge differed from 
the verdict, and consequently referred the case to the High Court, under 
fl. 307 of the Criminal Procedure Code. The case came before a Division 
Bench of the Court, (MiTTERand Grant. JJ.) who reversed the verdict of 
acquittal and convicted and sentenced the petitioner to one year’s rigorous 
imprisonment, and a fine of Rs. 1,000, or in default to suffer six months’ 
further imprisonment. 

Subsequently on the 31st August Mr. Pugh {with him Mr. Evans) 
applied to the Chief Justice to appoint a Bench to hear an application 
to review such order, and considering the importance of the case Mr. Pugh 
asked that a special Bench, consisting of [43] more than two Judges, 
might be appointed. This application was based upon a petition in which 
the accused prayed that the judgment and sentence of the Division Bench 
of the High Court might be reviewed and revised, and that he might in the 
interimho released on bail. Upon that application the Chief Justice 
appointed the present Bench to hear tho questions raised in the petition 
argued, but in doing so stated that Mr. Pugh was to understand that upon 
the application being heard, all objections, if any, would have to be consi¬ 
dered as to whether the Bench so appointed had any jurisdiction to hear 

the application at all. 

The application now came on for hearing. 

Mr. Pugh and Mr. Evans, for the petitioner. 

Mr Pugh —I apply upon petition for a review or revision of the 
judgment, or order passed by a Bench of this Court consisting of Mr Justice 
Mitter and Mr. Justice Grant, and shall not read the petition further than 
is necessary to show your Lordships the points which I propose to raise. 

PetheRaM, 0.J.—The first question is, whether there is any power 
to review or revise that judgment, whether there is any jurisdiction or 

not. 
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1886 Mr. Pjioh—l shall only go into sucli facts as will illustrate tho points 

Sep. 4. which will arise. i i- 

- Wilson. J.—To my mind there is an earlier question, and that is 

Full whether this Bench, as at present constituted, can entertain the question. 

Bench. Mr. Puak—There is the case of In the matter of Abdool Sobhan (1) 

— in which the late Chief Justice considered an order made by Mr. Justice 

HC. Cunniughara and Mr. Justice Prinsep. and in the course of that hearing 

the Chief Justice observed that the Original Bench had expressed their 

willingness to hear the case again, and io was taken up. 

Mitteh, J.—If I renaember right that judgment was against your 
contention. The Chief Justice distinctly ruled that he had no power to 

constitute a Bench. i • r 

Mr. PuQh (after reading the judgment in that case).—In applying for 

this review and hearing I applied for it on the grounds of the extreme 
gravity of the questions involved. In that case the [44] circumstances 
were that the Judges declined to hear tho matcer themselves, which is 
not the case here. No doubt in that case the late Chief Justice thought 
it was within his competence to order that such a Bench should sit, but 
I do not know how he arrived at that conclusion. There is no rule on 
the subject in the Code of Criminal Procedure. Supposing there had been 
a miscarriage of justice or any error committed, there was no rule that 
that should only be rectified by the Judges who passed the order and not 
by a Full Bench of the Court. I contend that such a matter could be 
heard before any Bench, and that it is within the province of the Chief 
Justice to appoint a Bench of a larger number than two Judges to hear 
such a matter. 

Wilson, J.—As I understand, the case is this: A Bench of this 
Court, consisting of two Judges, has duly beard and disposed of the matter, 
and you now ask that another Bench should be appointed to overrule 
their decision. 

Mr. Pugh .—I contend that the Court has power to grant a re* 
view in a criminal matter of this nature. Since the Code of Criminal 
Procedure of 1861, under which this Court had no power to grant a review, 
considerable legislation and numerous changes in the law have taken place. 
In England, there always existed the “ writ of error” bo the Court of 
Queen's Bench from the decisions of inferior Courts. When, however, 
the Court of Queen’s Bench was itself in error, when the error appeared 
on the face of the judgment, the subject had still his remedy, and under 
recent legislation he is enabled to go to the Court of Appeal, the section 
of the Judicature Act conferring such right being in the widest terms. 
Here the only thing corresponding to that right is the right to ask for a 
review, and the tendency of legislation here between the two Acts of 1861 
and 1882 shows that the intention of tne Legislature has been to provide 
the subject with a more easy and quicker remedy. 

Petheram, C.J. You must go the length of saying that if there 
is power to leview a judgment of conviction there is also power to review 
a judgment of acquittal. 

Mr. Pugh.—01 course I must go that length. Section 369 of the Cri¬ 
minal Procedure Code, in limiting the power of Courts [43] other than 
a High Court to alter or review its judgment after it has been signed, by 
implication shows that a High Court has the power to review its judg¬ 
ments. I contend that that section is an enabling one and should, in 


(1) 8 C, 63. 
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matters such as these, receive a liberal interpretation. Upon the point I 
rely also on 9 . 439. 

iQOK^D proceeded to refer to an unreported case No. 69 of 

W85, Bamdass petitioner, in which he stated that a Bench consisting of 
pinsep and Pigot, JJ., reheard a case after judgment had been signed, when 
he W'S stopped by the Chief Justice who intimated that he must decline 
to look into or be guided by unreported cases. 

Mr. Evans followed on the same side. 

The following opinions were delivered by the Full Bench :_ 

OPINIONS. 

Petheeam, C. J.—I quite agree with the remark of Mr. Evans that 
this is a matter of very grave importance, and it was because I 
thought that it was a matter of very grave importance, and not because 
I bad any doubt about the law, that I constituted this Bench for the pur¬ 
pose of bearing it argued, and I was all the more led to do so by the fact 
that I was told that a Division Bench of this Court had expressed a 
doubt as to whether there was not a power inherent in the Court itself to 
review a judgment of a Division Bench in a criminal case ; and when I 
say, to review a judgment of a Division Bench, I mean, to review a judg¬ 
ment of a Division Bench by itself, because, in my opinion, every Division 
Bench constitutes a Court in itself for the purpose of its judgment, and 
every judgment of a Division Bench is a judgment of the Court; and 
speaking for myself, and (as to this I wish to guard myself, from expressing 
any opinion but my own) I do not think any difference exists between one 
Bench, and another so that it must be constituted of the same Judges to 
review a judgment of the Court, supposing it to be a judgment which is 
subject to review. 

Speaking for myself, and, indeed, in this matter I think for the 
whole of the Judges constituting this Bench, I have no doubt whatever 
that, in cases of this kind, no power of review resides in the Court or 
in any Bench of the Court. This is an opinion which I have expressed 
before in the High Court at Allahabad [46j [Queen-Empress v. Durga 
Ckarn (1)J, and it is an opinion which has been expressed in the High 
Court at Bombay [Queen-Empress v. Fox (2)] and in opposition to 
which, so far as I know, there is no reported case to be found. 

The question arises under various sections of the Code of Criminal 
Procedure, and the first section that applies to the matter is section 306. 

Section 306 provides that where an accused person has been acquitted 
or convicted by a jury, the Judge shall either record judgment of acquittal 
or pass Sentence on him according to law. 

So far as that section is concerned, unless there was another section 
that qualified it, that acquittal or conviction stands, in my opinion, exactly 
on the same footing as an acquittal or conviction by the verdict of a jury in 
England, and is final as to the guilt or innocence of the accused, so far as 
Oourts of Justice are concerned. 

Then, following upon that, comes s. 307, and that section provides 
that, where the Sessions Judge disagrees with the verdict of the jury, he 
may, if he thinks fit, submit the case to the High Court with bis reasons 
for so disagreeing, and the High Court is then invested with this power in 
dealiog with the case ; the High Court “may convict or acquit the accused 
of any offence of which the jury could have convicted him upon the charge 
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framed and placed before it; and. if it convicts him, may pass such 
sentence as might have been passed by the Court of Sessions. 

So that, as it seems to me, the effect of s. 307 read with s. 306 is to 
say that if the Judge who tries the case is dissatis6ed with the verdict 
and the High Court, upon a consideration of the whole case, accepts his 
view, they may substitute their verdict for the verdict of the jury, and 
uDon that being done, may pass sentence upon him : but there is nothing 
whatever in these two sections to place the judgment and verdict of the 
High Court, under the circumstances, in any different position from that 
in which tlie verdict of the jury and the judgment of the Court would have 
been if it had been accepted by the Judge and he had passed sentence 
accordingly : and the verdict, m judgment and sentence, under s. 306, 
would, under such circumstances, have been fioal. 

That being so, the question then arises, whether this state of things 
is varied by any of the following sections; and whether those sections give, 
either a power of appealing from the Division Bench which heard the 
matter to some other Bench of this Court, or give the Court itself, or the 
Bench constituted in the same way, a power of revision. 

The first section which is relied upon is s. 369. Section 369 
states that “ no Court, other than a High Court, when it has signed its 
judgment, shall alter or review the same, except as provided in s. 395 or 
to correct a clerical error. ” 

Xn my opinion the effect of the words “ other than a High Court ” 
is precisely the same as if in place of them the legislature had at the 
end of the section added these words, “this section does not apply 
to the High Court. ” There is no substantive enactment in that 
section with reference to the High Court, and all it does is to reserve 
the powers which existed in the High Court before, so that they 
are in no degree taken away. What the powers of the High Court were 
before, it is unnecessary to consider, but whatever they were, they 
were reserved and they were in the same position after this section 
was passed as they had been in before ; and inasmuch as it is not shown 
to Us that, before the passing of this section, any power of revision existed 
in the High Court, that section did not. in ray opinion, create any such 
power, and therefore it appears that this section does not help the appli¬ 
cant. 

I should say that in the judgment of Sir Barnes Peacock in this 

Court, (l) which was upon the law which was in existence before, he 

expiessly decides that, as the law then stood, no such power to review 

existed : and therefore that sliows clearly that no such power as that 

existed before, and that, taken along with the construction which we have 

put upon the section, that it did not create any such power, shows clearly 

that no power of review exists in this Court, so far as that section is con- 
cerued. 

The only other section relied upon is s. 439. That section opens 
in this way: In the case of any proceeding the record [48] of 
which has been called for by itself, or which has been reported for 
orders, or which otherwise comes to its knowledge, the High Court may,” 
et cetera In my opinion, the first four lines of that section show, bevond 
all possibility of doubt, that the record which is referred to in that section 
IS the record of some Court other than that of the High Court, because 
It 18 obvious that what is meant is, the record of the case which has 


(1) Queen v. Oodai Raout, B. L. R. Bup. Vol. 436. 
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been called up and brought before the High Court, and not the record 
of the case which is in the High Court itself, and which it therefore has 
in its possession and has no need to call for. 

Under these circumstances, I think that neither s. 369 nor s. 439 
helps the case on which the present application has been made, and that 
it must therefore fall back on the condition of things created by ss. 306 
and 307, and, as I have said before, the verdict and judgment of a Division 
Bench of this Court, coupled with the sentence, are, in my opinion, 
absolutely final. As soon as they have been pronounced and signed by 
the Judges, this Court is functus officio, and neither the Court itself nor 
any Bench of it, has any power to revise that decision or interfere with 
it in any way. 

MitteR, J.—I am of the same opinion. I desire only to add that 
the last part of s. 439 was enacted in order to meet a case of this kind. 
Section 266 says: “ In this chapter, except in s. 307, the expression High 
Court means a High Court of Judicature established or to be established 
under the 24th and 25th Victoria, Chapter 104, and includes the Chief Court 
of the Punjab, and such other Courts as the Governor-General in 
Council, may, by notification in the Gazette of India, declare to be High 
Courts for the purposes of this chapter." 

The last part of this section empowers tbo Governor-General in 
Council to extend the procedure laid down by this chapter to the trials of 
cases before, any Court subordinate to this Court. That is the real effect 
of it. It may hapnen that a Court subordinate to this Court may make 
an entry under s. 273 ; the procedure laid down in Chapter XXIII of the 
Code having been extended to the trial of cases before that Court. The 
last part of s. 439 lays down that in that case this Court, although possess¬ 
ing revisional power over the said Court in alr[49] other respects, would 
not have the power of reversing or interfering with any order passed by 
that Court under s. 273. 

As regards the question whether this Court as constituted has any 
jurisdiction to entertain this application, I express no opinion. 

Wilson, J.—I am entirely of the same opinion on the main question. 
There is only one point on which I desire to add anything. The point is 
not really one of any practical impottanco, l)ecause the Court, as now 
constituted, does contain both the learned Judges whose judgment wo 
have been asked to review, and therefore tbo decision of this Court, as at 
present constituted, will, by reason of their presence, be a valid and effica¬ 
cious decision; bub I have myself very grave doubt whether it does nob 
derive the whole of its efficacy from the fact of those two Judges being 
present. 

I entertain considerable doubt whether, assuming that such an appli¬ 
cation as this is one that could be entertained in law, any Division Bench 
of this Court could entertain it with respect to a judgment of another 
Division Bench, and I think the view taken by Sir Richard Garth in the 
case of Abdul Sobhan (l) tends strongly to confirm this doubt. I only say 
this by way of safeguard, because, as I said before, the Bench being con¬ 
stituted as at present, the point is not really of aoy practical importance. 

Macpeebson, J.—I concur with the Chief Justice. 

Grant, J.—I concur with the learned Chief Justice. 

H. T. H. Application refused. 
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Bcfure Mr. Justice Mitter and Mr. Justice Grant. 


Anando Kisiioke Lass Bakshi {one of the jiuhiment-dehtors) 

V. Anando Kisiiore Bo.se and another (Decree-holders).* 

I23rcl June, 1886.] 

0 / 1877/. ss. 7 rt'id 8, and Hch. 11, flrl, 178—Alesw }>roiils. Decree 
for—E.teciUU')i—A}ii>hLatiini for assessment of mesne profits—TAmilaiion—Joint- 
dccrce-holders —Minor, Rxijhl of, to execute whole decree lohcn remedy of major joint- 
detree-holdcr is barred. 


In execution of a decree for pj^session of certain lands and lor tnesue profits, 
dated the I5tb August 1878. possession having been obtained in August 1880, 
two decree-holders, one of whom was a minor, applied on the 4th April 1882 
for ascertainment of the amount of such mesne profits. Upon that application 
the Amin was directed to ascertain the amount due. but after repeated remind¬ 
ers had been sent him, and no report being submitted, the execution case was* 
struck ofi the tile on the 19th October 1882. The minor judgment-creditor 
having attained his majority on the 17tb April 1885, an application was made 
by both decree-holders for execution of the decree by ascertainment of the 
amount of mesno profits and for the recovery of the amount when so ascertained. 
The judgment-debtors pleaded limitation, 

Held, that the application was notan application for execution of the decree. 
The decree wasdivifible into two parts, and the present application must be treated 
as for the purpose of obtaining a final decree regarding the mesne profits, the 
previous decree having been in that respect merely interlecutory—ZJaroda Sun- 
dari Dnbia v. IWgusson (1). and Dildnr Hossein v. Mujeedunnissa (2), followed ; 
Hem Chunder Chowdhry v. Drojo Soondari Debee (3), dissented from. 

HrH. also, that the provisions of art, 178 of sch. 11 of the Limitation Act 
apply to ail application by a decree-holder to make a decree complete (Baroda 
Sundari Dabia v. Fergusson (D. upon this point dissented from) and further 
that s. 8 of that Act had no application to the case, and that therefore, so far as 
the application of the major decree-holder was concerned bis remedy was barred, 
as his application should have been made within at least three years from the date 
of the delivery of pos^e’^sioo of the lands decreed. 

f51] Held, further, that under s.7 of the Limitation Act, the remedy of the minor 
decree-holder was not barred, as the other decrce-holder could not give a valid 
discharge without his concurroacc-A/iimw/ifid/t v. drisk Chunder ShamuntUi 
distinguished) and that under s. 231 of tbs Ciie of Civil Pro:eiur^ be was on- 
UtlGd to execute tbc whole decree, as. though the remedy of the major decree- 
bolder was barred bis right was not extinguished.J 


[P.. 25 M 431 (F.B.); Appp,. 20 B. 383 (385); R . 16 M. 436 (438) • 6 C L J 3ft8 (397)- 
ly C. ,132 iF.B.i; 22 C. -1^5 (433) ; 28 C. 4G5 (467) = 5 C W.N 767 6 M L T 

M.L.T^2H322)=7 /o"d.'(899)Mo’ M.L%’!^4^8 = (Su7f 


In this oas6 Anando Kishore Bose and Rukini Mohun Bose obtained a 
decree on the loth August 1S78 for possession of certain lands and for 
mesne profits from the date of dispossession up to tlie date of recovery of 
possession Rukim Alohun Bose was a minor at the date the decree Ls 
passed and It was not disputed in the case that he did not attain his 
majonty tdl the 17th April IhSo. The application, out of which th s 
appeal arose, w.as for execution of the deereo, in so far as it appertained to 

tl« mesn^prohts, an^ was made on thelSih Ssntemhsr ISSA AfteNtha 
SubordSudj;: b:dS\'iri6t o?Dooemb« fst 

(1) 11 C.L.R. 17. (2) 4 C. G29. (3) 8 C- 89. 
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decree was passed, ic appeared that on the 4th April 1882 the decree- 
holders applied for execution of the decree and ascerbainmeat of the 
amount of mesne profits, possession of the lands in suit having beeci 
obtained in August 1380. Upon chat application the Court ordered 
the Amin to ascertain the amount of mesne profits. It appeared that the 
Amin did not submit his report up to the 22nd Seobember 1882, and that 
in the interval that elapsed between the 4th April and that date, 
the Court on some five or six occasions issued reminders to the Amin to 
submit his report. On the 9bh October 1882 the application for execution 
was struck off the file of the Court. 

In answer to the presenc application the julgmanc-debtors pleaded 
limitation, on the ground that no step had been taken within three years 
to keep the decree alive. The lower Court onsidered that the reminders 
issued by the Court to the Amin, between the 4tb April 18S2 and 
the 22nd September 1882, constituted steps taken in the execution 
proceedings, inasmuch as they formed a continuation of the step taken by 
the decree-holders by their application on the 4th April 1882, because the 
decree-holders could do nothing further in the matter, until the Amin sub¬ 
mitted his report. Upon that ground the lower Court [52] held that the 
present application was not barred, as it was made on the 18th September 
1885, or within three years of the 22nd September 1882. The lower 
Court was further of opinion that, even if the period of three years was 
to be counted as running from the 4th April 1882, the application was nob 
barred, inasmuch as Rukini Mohun Bose did nob attain his majority till 
the 17bh April 1885, and consequently under the provisions of s. 7 of the 
Limitation Act he was entitled to apply for execution at any time within 
three years of that date; and further that .Vnando Kishore Bose was 
equally now entitled to bake out execution, as by the provisions of s. 8 of 
the Limitation Act it held that time would not run against any of the 
joint judgment-creditors until the minor attained his majority, as till that 
occurred the decree-holder could nob give a valid discharge. 

The lower Court accordingly overruled the objection of the judgment- 
debtors, and granted the application for execution. 

Against that order, Anando Kishore Dass Bakshi, one of the judgment- 
debtors, preferred this appeal to the High Court. 

Babu Sen, for the appellant. 

Babu Durga Mohan Dass, for the respondents. 

The nature of the arguments and the cases cited uponthe bearing of 
the appeal appear sufficiently in the judgment of the High Court (Mitter 
And Grant. JJ.) which was as follows:— 

JUDGMENT. 

The respondents Rukini Mohun Bose and Anando Kishore Bose ob¬ 
tained a decree against the appellant and others on the 15bh August 1878 
for possession of certain lands and mesne profits thereof from the date of 
dispossession to the date of the recovery of possession. Rukini Mohun 
Bose was then not of age, and was represented by a guardian. The de¬ 
cree directed the amount to be fixed in execution under ss. 211 and 212 of 
the Code of Civil Procedure. Rukini Mohun attained his majority on the 
17tb April 1885. In execution of this decree possession was taken in the 
month of August 1860. 

On the 4th of April 1882 the respondents applied to the Court for the> 
ascertainment of the mesne profits. The Civil Court Amin was directed 
by the Court to make the necessary inquiry, and [53] notwithstanding 

35 


1886 

JUNE 23, 

Appel¬ 

late 

Civil. 

14 C. S0 = 
11 Ind. Jar. 
143. 



14 Cal. 64 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1886 
June 23. 

Appel¬ 

late 

Civil. 

14 G. 50 = 


repeatetl remiofJers from fcho Court, the Amia uot having completed his 
inquiry, the .application was struck otfon the 9th October 1882. 

On the 18th Soptcmhor 1886 tlie present application was made for 
the asrortainmr'nb of the wasilat, and for the realij^ation of the amount 

which niii'ht ho fixed, by the attacliment and sale of the judgment-debtors’ 
property. The judgment-debtors pleaded limitation, and tbe lower Court 
having overruled it. one of them has preferred this appeal. 

The lower Court treated tbe present application as one (or execu- 
11 Ind. Jur. tion of a decroo under art. 179 of the second schedule of the Limitation 
Act. It has overruled the plea of limitation upon two grounds: It bas 
presumed that tlm romindors to the Amin appointed to inquire into 
the amount of me‘;no profits in tlie year 1882 must have been given 
at the instance of the decree-holders. These reminders in the lower 
Court s opinion constituted steps taken in aid of execution; and as the 
present application is within three years from the last of these steps, the 
execution is not barred. The other ground is. that as one of the decree- 
holders was a minor, till within three years from the date of the 
present application, his remedy is nob barred, under s. 7 of tbe Limitation 
Act, and as regards the other decree-holder, his remedy is equally not 
barred under s. 8. because be could not give a valid discharge without the 
concurrence of the other decree-holder, during the minority of the 
latter. 

The lower Court is in error in thinking that under s. 8 of the 
Limitation Act, the remedy of the decree-holder, who was of age at the 
date of the decree, is not barred : because the last part of that section. 

upon which the lower Court evidently relies, applies to a case of all the 

joint creditors or claimants being under a legal disability. 

Hub i t seems to us that tbe present application is not an application 
for execution of a decree. 

The decree in this case is divisible into two parts : one for possession 
of land and the other for mesno profits. That part of it which directs 
possession to be awarded bo the decree-holders is final. Bub the other part 
of it IS merely an interlocutory decree, declaring that the decree-holders are 
entitled to recover [54] mesne profits, and it would become final when 
the amount of the mesne profits would be fixed by the Court The presen*- 
application is therefore, an application by which the decree-holders moved 
the lower Court to make a final decree regarding mesne profits Although 
in form it is an application for execution, in reality it is not so—fseo Tinman 
Dal^a .. F„n W-.miar IIossc. v. 

HcmnunaerGhovrdhruv.BrojoSoondun lathe last of thesecases 

ho hrst two oases were not cted and ^ye agree in the view taken in those 
two Rulings. But in the case of Banda Sundari Dabia v, Ferqusson (l) 

ho .Judges were of opinion that the decree-holder is not bound to apply 

!ri T 7 s"”f three years. But the provisions^^of 

ait. 178 of the second schedule of the Limitation .\ct were not considered 

bj the learned .Judges. We are of opinion that that article applies to an 

application by a decree-holder for making tbe decree complete 

.\pplying this article to the present application, it seems to us that 
so far as the decree-holder, who was not a minor at the date nf ^ ‘ 

IS concerned^ his remedy is barrpfl u • ^ decree 

tion should have been made within 

of the^liver^f^po^sessio^eknds decreed. But th; ^ledJVtt. 


(1) 11 C.L.R. 17. 


(2) 4 C. 629. 
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other decree-holder is not barred, because be attained majority within 1886 
"three years from the date of the present application. His remedy is nob June 23. 
therefore barred under s. 7 of the Limitation Act. Section 8 has no 
application, because in our opinion the other decree-holder could not give APPEL- 
a valid discharge without his concurrence. Upon this point our attention LATE 
was called to the case of Ahamudden v. Grish Chunder Shamunt (1). Bub Civil. 

that was a case of money due to joint creditors under a contract. In the - 

present case the judgment-debtors were made liable as wrong-doers. 14C. 50 = 
We are of opinion that in this case a discharge given by one of the decree- H 
holders could not have been a valid discharge binding upon the other. 1^3. 

The remedy of the respondent Rukini Mohun Bose being not 
barred, and he being one of the two joint decree-holders, he [55] should, 
in our opinion, be allowed to execute the whole decree under s. 231 
of the Code of Civil Procedure. We make this order, because in our opi¬ 
nion the remedy only of the decree-holder, Anaudo Kishore Bose, is barred, 
but his right is not extinguished. We are aware ol a conllict of decisions 
upon this point— Nursing Doijal v. Hurryhur Saha (2) ; Krishna Molutn 
Bose V. Okhilmoni Dossee (3); Earn Chunder Ghosaul v. Juggut Monmo- 
hiney Dahee (4). But we agree in the view.that the remedy only is barred. 

But we desire to guard ourselves from being understood to say that the 
remedy barred under a repealed Limitation Act would he revived under 
the Repealing Act, even if there bo no express provision to that effect. We 
•express no opinion upon that point. 

The result is, that the order of the lower Court will be varied as 
directed above. 

The appellant will pay the respondent’s costs. 

H.T.H. Appeal allowed and order varied. 


14 C. 55. 

APPELLATE CIVIL. 

Before Ur. Justice Mitter and Mr. Justice Grant. 

Girish Chunder Chowdhry {Plaintif} v. Abdul Selam, a minor, 

REPRESENTED BY BISHESHER SEN, MANAGER APPOINTED BY THE 

Court of Wards, and others {Defendants).* [10th June, 1886.] 

Minorily—Suit by minor—Certificate of administrntion^Act XL of 1858, s. 3. 

Wbeaevet an application is made for the appointment of a guardian under 
Act XL of 1868, and an order is passed appointing a person to be guardian of 
tbe minor, even though no ccrtidcate be taken out by the person so appointed, 
the minor becomes a ward of Court, and the period of his minority is extended 
to 21 years—Slepften V. Stephen {5); Stephen't. Stephen f6i, dissented from ; 
Chunee Mul Johary v. Brojo Nain Roy Chowdhry (7). followed. 

IB., 18 B. 286 (290): (1900) P.L.R. 419 (430).] 

[86] In this case the plaintiff Girish Chunder Chowdhry sued as a 
minor, and in the title of tbe suit he was described as a “minor represented 

* Appeal from Appellate Decree No. 2613 of 1885, against tbe decree of F.J.G. 
Campbell, Esq., Judge of Rajebabye, dated the 16th of September 1885, modifying the 
decree of Baboo Promotho Nath Mukerjee, Subordinate Judge of that District, dated 
the 16tb of September 1684. 

(1) 24 0. 860. (2) 6 0. 897. (3) 8 C. 831. (4) 4 C. 283. 

(6) 8 0. 714. (6) 9 C. 901. (7) 8 C. 967. 
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1886 by bis nearosb friend and guardian, his mother, Khyama Sunduri 
June 10 . Chowdhrani.” The suit was for contribution on account of Government 
. revenue and cesses alleged to have been paid by the plaintiff, on account 

APPEL- of the defendants, in respect of a certain share of a mehal, of which they 
LATH were joint proprietors. There were five defendants, of whom Nos. 2, 3, 
Civil, and 4 did not enter appearance. No. 1 appeared after the issues had 

settled and applied for leave to file a written statement, but he 
was not allowed to do so. The liftli dofeudant, who was also a minor, 
repiesentcd by liis mother Tripura Sunduri Chowdhrani, alone contested 
the suit. In her written statemenc she stated, amongst other things, 
that the plaintiff and defendant No. 5 wore members of a joint Hindu 
family, and that they were living jointly at the date of the suit, and 
that the affairs relating to the joint properties were managed on 
behalf of the minor by his guardian and mother the said Khyama Sunduri 
, ? alleged iii the written statement that the 

plaintiff was not a minor, or the suit nob properly framed, nor 
vas any i.ssue raised on that point. It appeared, however, that an objection 
was taken at tlie hearing that he was not a minor, but the Court of first 
instance finding that this plea had not been raised, and that it was only 
supported by a vague statement of one witness, declined to entertain it, 
and accordingly decided the case on its merits and gave the plaintiff a 

decree against the first four defendants, but dismissed bis suit against 
defendant No. 5. 


Against that decree, in so far as it dismissed his suit against 
defendant No. fi, the plaintiff appealed, making defendant No 5 
sole respondent. In the title of the appeal the plaintiff was described 
as late a minor, by Ivhyama Sunduri Chowdhrani. his next friend 
but now of full age.” Upon the appeal coming on to be heard the 

IftT fT 1 plaintiffs application and 

affidavit to discharge his guardian, that he was stated to have been 21 

years and five months on the 18bh May 1885. and as the suit was instituted 

I uodeVtl xL 

As it was not 

Lo7J deal whether or not he was a ward of Court the District Tiifl«fl 

tion asceitamed. Upon the appeal comio^ on a<tAin fNa "n 

Court round that an application for the purpose of m’aking the pUMff a 

ward of Court was made on the 18th May 1875. and an order cu-an ing 

the application passed on the 8bh March 1876 but th«f- ^ 

was ever taken out^ That Court. tbereforrhL'tLt the 

attained his majority upon the inctitni-irtn n. ’l ^ ^ 

suit as against all the deLdants ° “’P 

Against that decree the plaintiff now nrfifprrA/^ fkie. ^ j i, 
the High Court, rnakiog all defendanLrspoTdtnts 

appelknr SasJnnathtMoUra. for th 


Baboo Gurudass Banerjee, for the respondents 
arguments ‘he course of the 


(DSC. 7U. 


(2) 9 C. 901. 
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JUDGMENT. 

Tbe judgment of the High Court (MiTTER and Grant, JJ.) (after 
shortly stating the facts) proceeded as follows 

At the time when the case was argued before the Subordinate Judge, 
it seems that a somewhat similar objection was pressed, but the Subordi¬ 
nate Judge dismissed it, with tbe remark tliat it was not put in issue, and 
not only was it not put in issue, but. as already pointed out, it was an 
admitted fact that the olaintifi was a minor, and that his property was 
managed by his guardian and mother Khyama Sunduii Chowdhraui. An 
appeal was preferred against the decision of the Suhordinatn Judge by the 
plaintiff against the defendant No. 5, the suit having been dismissed as 
against him. There was no appeal by the other defendants against whom 
the decree was passed. Tbe District Judge, on an application being made 
by the minor on attaining majority for dischai^ing the guardian 
under the provisions of tbe Procedure Code, allowed an objection 
to be taken to the frame of the suit based upon a statement contain¬ 
ed in the afore-[58] said application. That statement amounted to this, 
that on the date nf the institution of tbe suit Girish Chundei Chov,- 
dbry was over 13 vears of age ; and the Judge says: The suit was 
instituted on the 1st August 1833; so that, unless appellant was a v^a.vd of 
Court under Act XL, the suit below should have been i-ejected m limine. 
As it is not clear whether he was or was not such ward, the case may stand 
over till the 16th of September, at the request of his pleader who consents 
to pav Es. 10 postnonement fees." Then it was taken up afterwards, and 
the District Judge found that an application for a certiCcate made by 
the mother on the 18th of May 1875, and an order was passed m Ma ch 
1876 appointing her manager and guardian of her son, 

to show that a certiBcate was actually issued. In this ^ ^ 

tbe District Judge, being of opinion that the suit was not properly biought 
in the name of Girish Ghunder Chowdhry as a minor i"ePf’®sont®d 
by his mother, dismissed the whole suit even against the defendants 
Nos. 1. 2. and 4. As regards the defendants Nos. 1. 2 and 4. it is quite 
clear that the District Judge was not right in set^ng aside the decree of the 
Court below. That part of the decree of the first Court was not before h m 
and he had no right to into, fere with it. That part of the decree of he 
District Judge must, therefore, he set aside. Then, as regards the 
defendant No. 5, against whom the appeal was preferred, . seems to 
us that the obiectioD upon which the suit was dismissed should not have 
been allowed by the District Judge to be put forward by tee respondent. 
Not only was no objection taken by the respondeat at hrst upon this 
point, but the respondent admitted that the plamtitf was a minor and that 
his property was managed by his mother Khyama Sundarl. That being 
so, the point should not have been allowed to be urged in the >ower 
appellate Court; but even if it had been open tothe defendant No. 5 to urge 
this objection, we should have been inclined to hold that, under s. 3 of the 
Majority Act. the plaintiff Girish Chunder Chowdhry was a minor at the 
date of the institution of the suit. Section 3 of the Majority says 
“ Every minor, of whose person or property a guardian has been or shall be 
appointed by any Court of Justice, and every minor under the jurisdiction 
of any Court of Wards, shall, notwithstaodmg [89] anything contained in 
the Indian Succession Act or in any other enactment, be deemea to have 
attained his majority when he shall have completed his age of twenty-one 
years and not before." Tbe question is. whether in this case the guardian 
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w;is iippoiiUed untlur Act XL of ISud by a Court of Justice. In this case 
wo find that on an application (wo must tako it tiial it was so. as it is not 
proved otherwise) by the mother to be apjiointod manager of the minor’s 
estate and guardian of his person, an order was mule appointing her 
his guardian, and according to the admission of the defendant she was 
managing tuo proparty of tlio minor. Under these circumstances we are 

of s. 3 of the Majority Act were 
lumiled. Wliother the person appointed actually lookout a certificate 
or not is not inarorial in rho view which we take of the provisions of 
s. 3 of the Majority .\ct. As soon as an application is made for the 
appointment of a guardian, and an order is passed appointing a person to 
bo guardian of the minor, the minor becomes a ward of Court and 
when ho hocomes a ward of Court, we think it was the intention of the 
Legisla.ura to ox^end the period of majority to 21 years under the Act. 
The language of the section is also in favour of this view. It simply savs ■ 

Every minor of Whoso person or property a guardian has been or shall 

be appoint by any Court of Justice." It does not say that everv minor 
miesoect of whose person or property a certificate of guardianship has 
been It being tne intention of the Legislature to extend the age 

J where a minor becomes a ward of 

out L' t Act carrying 

Hnn H *^hink that, upon a proper construe 

t on of this section, the ago of minority is extended to 21 years when an 

Oder IS made appoincing a guardian. Our attention has been called to 
three decisions of this Court in the cases of Stephen v. (1 

f2); and Chinee JJul Johary v. Broil yath Bnu 

1’? ' mentioned decision is in favour of the view we 

ow tako, t.io other two take a contrary view. If the noint wnc of ii 

before us, with Rreat deference to the Judges who decided [601° hT ^ 

oases, we ^rould be inclined to hold that the plainM ToM not L 

sidered to have attained his majority when the plaint was filed ^ 

sfri-r-*• “• p‘“"“ 

appeJb ' defendants Nos. 1 to 4 must pay the costs of the plaintiff in this 


II. T. H 


appeal alhiued and case remanded. 


(1) 8 0.714. 


(2) 9 C. 901. 
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KHODABUKSH MUNDUL V. MONGLAI MUNDUL 14 Cal. 61 

14 C. 60. 

APPELLATE CIVIL. 

Before Mr. Justice Prinscp and Mr. Justice Beverley. 


Khodabuksh Mundul and OTIIKRS { Defendants ) v . Moncjlai 
Munddl and others { Plaintiffs ).'^ tSth September, IbSG.] 

Criminal Procedure Co.ie. ActXo/im. s. m-Rernoval of SHisance-PubUc way— 
Suit for declaration of right and confii mation of possession-^Cauie of Action. 

On the 6bh of July 1832 the Joiat-MagUtrate ol Krisbnagur, od a complaint 
made by 4, ordered B to demolish a cow-shed which he had built some months 
previously, the land on which the cow-ahed had been built being part of a public 
way. The teupon B brought a suit against 4 for a dcclaratinu of his r'ght to 
enioy the land as his private property and for confirmation of possession. The 
plaint did not allege that B. in causing the Magistrate to initiate proceedings 
against 4, had been actuated by malicious motives and had acted with the inten¬ 
tion of wrongfully injuring the plaintifi, 

HeW, that the suit would not lie. Mty Bew Saltoo v. Mohi Lai Roy (1) 
dissented from. 

[Overruled, 15 C. 460 iF B.).] 

The facts ol this case are stated as follows in the judgment of the 
Court of first instance, which was delivered on the 28th of March 1883: 

“ The plaint states that the bit of land defined in the plaiut being 
about 21 cubits iu length and 16 cubits in breadth, appertains to tbo 
jamai holding of plaintiffs; that they are in exclusive [61J possession of the 
same ; that in Chait, 1288, they erected a cow-shed on the same withou- 
any objection being raised by any one ; that on the cornplaino of the 
defendants to the eSeeb that the land forms a part of the public way, tbo 
Joint Magistrate of this place issued, ou the 6th July last, an order reijuir- 
ine plaintiffs to demolish the cow-shed within 15 days : that as the land 
is not a part of the public way. and as the same is the private property of 

plaintiffs, this suit is instituted for declaration of their right to the land 

and confirmation of possession. -j 

Defendants plead that this suit being instituted virtually to set aside 

the order of the Criminal Court is not maintainable ; that the suit cannot 

be heard in the absence of Government and of the landlord of the place, 

and that the land in suit is part of the public way. They also plead 

limitation.” , . .u n 

The following issues were framed by the Lourt 

(1) . Whether this suit is maintainable in spite of the finding of the 

Magistrate that the land in suit is a part of the public way ? 

(2) . Whether there is a defect of the necessary parties to this suit r 

(3) * Whether this suit is barred by limitation ? 

(4) . Whether the disputed land is the property of plaintiffs, and 

whethertbey were in exclusive possession of the same? 

The Court of first instance decided the first issue in the plaintitts 
favour on bbe authority of Mutty RamSahoo v. Mohi Lai Roy (1). He 
also found the second and third issues in the plaintiffs favour, and in 
regard to the fourth issue he found that a portion of the land claimed was 
the property of the plaintiffs and in their exclusive possession. In respect 

• Appeal from Appellate Decree No. 770 of 1885 against the de^ce ot Babu 
Nuffer OhMdra Bhatta. Subordinate Judge of Nudde^ dated of January 1886, 

■ revereing the decree of Babu Uma Kant Chacterjea, Munaif of Knshnagur, dated the 

■38th of March 1883. _ 
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of this portion ho gavatho plaintiffs a clacrea. Both parties appealed from 
this decision to the Court of tlio I’irsc .SuborJiuato Judge of Nuddea, who 
found tho fourth issue iu piaintilfs’ favour, and gave them a decree for all 
the land claimed hy tliem. The defendant-! appealed to the High Court 
on tho following grounds, amongst others.— 

(1). hor that tlic Courts below are wrong in omitting to try the real 
question in the case whether the land in ftispute formed a part of the pub¬ 
lic thoroughfare, and if it was so. whether the Civil Court had jurisdiction 
to enteraiain the suit. 

[62] (-2) For that tho Courts below should have held that the present 
suit Was not inaintainabla for defect of necessary parnes. 

Hahu Kuloda Kinkur Ron, for the apuellants. 

B-ihu Jiojut Ohwide.r Banerjce, for the respondents. 

Tlie judgment of the High Court (Prinsep and Beverlby, JJ.) was 
as follows:— 

JUDGMENT. 

On information given by the defendants the Magistrate proceeded 
under Chapter X of the Code of Criminal Procedure, and directed the 
plaintiffs to romovo a hub that they had erected on land found by him to 

now sue for a declaration of 
thoir title and conhrmation of their possession of the land as their private 
property as against these defendants. 

Tho defendants pleaded that the suit will not lie to set aside the 
order of the Magistrate that the land forms part of a public thorou-’bfare 

Both Courts have relied on the judgment in th- case of Midin Ram 
bn/ioo V. Jlohi Lai Roy (l), m which it was held that a Civil Court can 
irrespectivo of such an order by a Magistrate, try the question whether 
the land, which formed the subject of that order, is urivate prouortv and 
noc a thoroughfare or public place as between the parties to such suit and 
those who claim under thena. Field. J.. one of the learned Judges who 
decided that case, seems to have gone oven further, but Wluto J limited 
tlio operation of the order of a Civil Court to the parties before it ’and we 
cannot accept that case as an authority beyond that. But we are of oni- 
nion that the law laid down m that case is not in accordance with pre¬ 
vious decisions on the point. Those cases wore not leferred to in ^the 
aigument raised or m the .ludgments of the learned Judges 

J.. I'.eld that, the matter having been tried in tlm ma^J ' n ’ T/? u'^’ 
Code of Criminal Procedure, "rhe plaipMs have h Jwl at Z hw v 
them, and are not at liberty to have the question tried acafn Thl ® 
quonoe of timt would bo that there might' be another ordeMw 
trate, then another suit, and so on " 

the MagLmtetd i::n';et3 to': .rr'^h TT ^ 

in suit was part of a pubho thorough^' but 30 ! 

would be entirely optional with a oerson in H>! ^ 

and because he had not applied for a iurv «n f plaintiffs. 

against the Magistrate’s order, the tinalitv^f 

of the proceedings would be none the IpL i 

LaUCoalCo. (3). is an authoHtv n f! 

Mo7iec Bapoolce v. Diaainhur direction, and in C/iWiia 

-- (4), It was h eld that there would 


(1) 6 C. 291. 

13J3B.L.R. Ap. 43=11 W.R. 434. 


(2) 11 B.L R. 9 = 19 W.R .345 

(4) lOW.R. 409 = 2 B,L,R,S.n‘15. 
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be no cause of action against persons who cause the Magistrabe to 
initiats proceedings unless it could be shown that they were actuated 
by malicious motives and with the intention of wrongiully injuring the 

piaintiff.” . . , , , .11 

If the orders of the lower Courts be maintaioeci, and it be Held 

in accordance with the precedent cited that, as against defendants the 

plaintiffs had established a private right of property, and if the p aintills 

were again to erect a building on that spot, the Magistrate would nob be 
precluded from acting as before or even enforcing his previous order which 
is still in force. If therefore a decree in the present suit is inoperative as 
against the Magistrate (and the decision in Matty Ram Sahoo v. Moht 
Lai Roy goes to that extent) the interminable procedure condemned by 
Couch C.J.. in Meechoo Chander Sircar v. Raoenshatv would result. Bub 
upon the aubhoritv of the case of Chinta Monee Bapoolec v Diyanibur 
Mitter reported in 10 W. R.. 109. no case would lie against the defendauts 
before us. These cases are not referred to in the decision of Matty Ram 
Sahoo V. Mohi Lai Roy, and we are therefore not embarrassed that 
precedent. We also observe that the Code of Criminal I roceduro, 1..82, 
passed since that judgment was delivered in s. 133 declares that no order 
duly made by a Magistrabe under that section shall he called vi question 

in any Civil Court. . , • n n 

The suit must therefore be dismissed with costs m all Courts, .he 

orders of both the lower Courts being set aside. 

p q’ Orders set aside and suit dismissed. 


14 C. 64 

[64] CIVIL REFERENCE. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and Mr. Justice Beverley. 

KEDARNATH BHATTACHARJI (PlaiuUff) V. OORIE M.AHOMED 
{Defendant).* [26th November. 1886.] 

Right of Smt-Suhscriptian, Suit for-Liability of subscribers to a proposed Toion 
Ball 

A suit win lie to recover a subscription promised ; the subscriber knowmB that, 
on the faith of bia and other subscriptions, an obligation is to bo ® 

contractor for the purpose of erectiof! a building to be paid for out of the monies 

subscribed. 

[P., 13 C.P-L.R- 57 (59).] 

This was a reference from the Howrah Court of Small Causes. 

It appeared thatib was thought advisable to erect a Town Hall at 

Howrah, provided sufficient subscriptions could be got together for the 
purpose. To this end the Commissioners of the Howrah Municipality set 
to work to obtain the necessary funds by public subscription, creating 
themselves, bv deed, trustees of the Howrah Town Hall Fund. As soon 
as the subscriptions allowed, the Commissioners, including the plamtiB, 
who was also Vice-Chairman of the Municipality, entered into a contract 
with a contractor tor the purpose of building the Town Hall; estimates 
and plans wore submitted to, and approved by, the Commissioners, the 
original estimate amounting to Bs. 2 6,000. This estimate, however, was 

•Civil Retonoa'No, 13 A. of 1886, ““‘1“ '>? f 

Offioiftting Judge of the Small Cause Court of Howrah, dated the 8 th of August 1886. 
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increased to R.-^. 10,000, and it was found Eiiat the subscriptions would 

cover this amount, and the original plans wore therefore enlarged and 
altered. 

The defendant was a subscriber to this fund of rupees one hundred, 
having signed PIS name in the subscription book for that amount. The 
dofendant not having paid his suhscrintion was sued in the Howrah 
Court of Small Cousos hy the pluntiti as Vice-chairman and trustee, 
and theiefoio as one of the persons who had made himself liable to 
the contractor (or the costs [65] o( the building, to recover the amount 

0 teien m the suhcnption hook. Leave to sue, on behalf of himself and 
alio hers m tne s.ame njterest with himself, was granted to the plaintiff 
bj the Regis,rar of the Court under s. .-iO of the Civil Procedure Code 

Jud Jn? tt\" i,‘ ,'''0 no right to sue. The 

S i ! Cause Court held that the Registrar had no power to 
„iant 0 ,ivo to sue: that the Town Hail being trust property, the case was 

ah'" (,o“ i' ‘be suit was bad 

ih V ■' / ’ dueslion as to whether such a suit would 

otherwise he, after referring to the case of 7Mar .Vntfi JiliUm v Alisar 

^ of no education, and it 
could not therefore bo expected that he bad put his name to the subscrip- 

He U?e ^ f" f “ 'o”, ^uowdedge of the object and utility of the Town IlaM 

le theiefoie found that the defendant was under no legahobligation topav 

tainabte ^ Whef'h “lain- 

tr^udgment ? ' ‘‘'“‘oee were entitled 

On the reference coming up before the High Court — 

for the pkinliff''appeared 
Baboo Jufmt Chunder iSanerji, for the defendant. 

OPINION. 

delivlerbf““°'C.J„ and Beverley, J.) was 

Eefe"“"hf S J c\urct“ 

by the plaintiff is legally maintainable ' and sfc’o,^!llf wu 
facts stated in the reference, the trustees are'entltled L jud te'nV'’^ 

The facts of the case appear to be thfi«;A • tk^ .u • Va 
Commissioner of Howrah and one of the 

Town Hall Fund. Some time a“o it w ^ Howrah 

Town Hall in Howrah, provided the nl^? “utemplation to build a 

upon tliat state of things being existent tho'^Ii^ raised, and 

to see what subscriptions they could get When°th 
reached a certain point, the Commissfoner. subscription list bad 

ed into a contract with a contractor for th ’ ‘be plaintiff, enter- 

Hall, and plans ol the building ‘'’u Town 

subscription list increased, the plans “s the 

which was intended to be Rs 26 OOf) h„„ 1^°°' ^uii the original cost, 

-----original contract. 

0) 10 C.L^RTm! - 
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because the additions bo the buildinR were made by the authority of the 
Commissioners and with their sanction. The oefendant, on being 
applied to, subscribed his name in the book for Rs. 100, and the 
question is. whether the plaintiff, as one of the persons who made 
himself liable under the contract to the contractor for the cost of 
the building, can sue, on behalf of himself, and all those in the same in¬ 
terest with him, to recover the amount of the subscription from the 
defendant. 

We think he can. Without reference to bis being a trustee or a 
Municipal Commissioner, we think that under the provisions of the Code 
of Civil Procedure he is entitled to bring an action on behalf of himself 
and others jointly interested wiih him. If the action coul<l bo main¬ 
tained on behalf of all. and there were no other section which would 
preclude this being done, that would cure any technical defect in the 

case. . ,. I jj 1 , • 

Then the Question is, whether this is a suit which could bo main¬ 
tained by the whole of the persons who made themselves liable to the con¬ 
tractor if they were ail joined. , . . ,.i . *. 

It is clear that there are a great many subscriptions that cannot 

be recovered. A man lor some reason or otlier puts his name down for 
a subscription to some charitable object, for instance, bun the amount 
of his subscription cannot bo recovered from him because there is no con¬ 


sideration. . . . , . 

But in this particular case, the state of things is this : Persons were 

asked to subscribe, knowing the purpose to which the 167J money 

was to bo applied, and they knew that on the faith of their subsciiption 

an obligation was to be incurred to pay the contractor for the work Under 

these ciroumstanoes, this kind of contract arises. The subscriber by sub- 

scribiug his name says, in e£fect,-In consideration of your agreeing to 

enter into a contract to erect or yourselves erecting this building, 1 undei- 

take to supply the money to pay for it up to the amount 'or ^.ch 

subscribe my name. That is a perfectly valid contract and foi good 

consideration ; it contains all the essential elements of a contract which 

can be enforced in law by the persons to whom the habili y is “curred^ 

In our opinion, that is the case bore, and therefore wo think that both 

questions must be answered in the affinnativo because, as I 

Ld, we think that there is a contract lor ““ 

be enforced by the proper patty, and we think that the plaintiff can 

enforce it, because he can sue on behalf of himself and all ™ ® 

same interest, and, therefore, we answer both questions in the 
and we consider that the Judge of the Small 

the suit for the amount claimed, and we a so think that the plaintiff 
ought to get his costs including the costs of this hearing. 


T.A.P- 
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Muter, Mr. Justice Vrinscp, Mr. Justice Wihon, a^id 
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Faiiamidannissa Beou-M and others {Plaintiffs) v The 
Secretary of State for India in Council and another 

{Defendants)/ [14th August. 1886.] 

Survc}! Mops, thexr cvidentiarn value. ^ cower of~ 

Where on inspection of a survey map, and after its comoari^inh wUK , t 

lhakm,p. tboBoarJof Revenue asseUed eert“o landTSiri 

wh,cb b^ever tbo Cvil Court .n a suit ol'th Bo r "SSud 

upon further evidence to be a re-formatioo on the orieioal site of » Ffitn ° 

raancutiy-sottled estate, in respect whereof the plaintiff had all alLe n^id 
revenue without abitement; ^ ‘ along paid 

Offir-n! ^ comparison of the two maps bv fho Revenue 

Officer conclusive on the question of addition to the esutA—Q^v.,; I'no nevenue 

V. m Secretary a) Slate (1), partially overruled Debt 

Held, also (illTTER. J.. dissenlinq] that the order of thA Raov/i i r> 

/tL 

SMabad (« ; Ram Jewaa Sirrgk v. The Collector of SUahabod ii) or/rTi 
t.ou should be limited \o suits for damLesoTaccount o anrv '‘a"' 

faith ; ff>r instance, in a case of ouster under s ’’—The Colter Rood 

v.fioj/D/mnpiifSiwj/i (4) approved. ’ of Murshxdabad 

Held, iMitter, J., dissotHnp)—Section 1 of Act IX of ifia? i i 

rae^tion'^of Uabilityto^als^^^^^^ ^“<3 ^oTtL 

-Vv"VaLy1rd ‘SsoS 

HrW, also IMitter, J., dis<en<mu) that the effect of tu j .1 . 
final” in s. 6 was to make the assessment fioii in 0,7/.° words shall be 
was jurisdiction to assess, but to leave it open to IHa P? u 

each ca<c whether there was such jurisdiction or whlfW inquire in 

were liable to assessment. ’ hether the lands assessed 

Reveoue Authorities'^Ldor ReLla“tiL“ll'ont9l^LS°it 

Rciiui:l‘„^i‘„'‘:^ been abolished 

embrace an inquiry upoD'’tTOL'e” tons' tte ^ho‘aT "“'5" s. 6 

iR., .c.c,d. ..,3.). 30 c. .f ,30. c,:.' "ft rr 

This case was referred to a Full Bench hi, Pmi;i i 
o^the ^nd of March 1886, wUh the followii;, ouiliion JJ- 

’Appeal from Appellate Decree No afti lool ■ - 

ridge. Esq Judge of Zillah Purridpur dateJ-2Sth^N 'of H. Beve- 

^ Baber, du«pnt Duriay M„roo„,„, SnbordinrrurL'tl^^ dS^ ^^Ld^Tf's? 
(1) 11 C. 790. 

(3) I4B,L.R. 221 (Note) = 19 W.R, 127. J?} 
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The plaintiff in this case is the pi-opdetorof the peumanenbly-sottled 
estate Chur Mohun Sureswar. He alleges in his plaint that the estate 
Chur Mohun Sureswar, according to a btUwara [69] made in the year 
1792, consisted of 69 drones odd of land, equivalent to over 10,000 bighas : 
that subsequently a large nlot of this land was washed away, leaving only 
•37 drones in existence ; that Government resumed the estate, but it was 
afterwards released in 1838 upon the objection of the plaintiff's prede¬ 
cessor in title : that when the thak measurement was made in 1859, the 
greater portion of the estate was under water, some four drones only, 
equivalent to 652 bighas odd, being above water, that this quantity of land 
above water was shown upon the thak map; that at the time of the 
survey measurement, which followed the thak measurement, the whole 
estate was under water; that subsequently to the survey measurement, 
some 2,000 bighas were re-formed upon a part of tbe site of tho estate ; 
that the Deara Deputy Collector, Ending tliat no land of the estate 
was shown upon the survey map, and proceeding under Act IX 
•of 1847, dealt with the land so re-formed as land which Government 
was entitled to assess with revenue; that on tho 20th of October 
1879 the land which was shown in the Ihakvotip as being in existence, 
viz., 652 bighas, was released, but the rest of the land was resumed 
and re-assessed ; and that the Board of Revenue confirmed these proceed¬ 
ings on the 19th of April 1881. The plaintiff’s case is that tne land 
which has been so resumed and assessed with revenue under the pro¬ 
visions of s. 6 of Act IX of 1847. is a re-formation on the original site 
of his estate Chur Mohun Sureswar. and that the Revenue authorities 
have no jurisdiction to deal with this land under Act IX of 
80 S 9 it with revenue as land added to the estate under the provisions of s. 6 

of that Act. ^ .1 I j 

It has been found as a fact by both the Courts below that the land 

which forma the subject of the present suit is a re-formation on the site 
of tbe plaintiff’s estate. It was therefore included witlim the bounda¬ 
ries of that estate as settled at tbe time of the decennial and permanent 

settlements. i i.l l n 

Tho learned counsel for the appellant, Mr. Evans, contends that the 

plaintiff is entitled to a declaration ; first, that the land in question is 

part of the plaintiff’s permanently-settled estate Chur Mohun Sureswar , 

and, secondly, that the proceedings of tbe Revenue authorities in assessing 

this land with revenue under the provisions of s. 6 of Act IX of 1847 were 

ultra vtres. , , . u 

[703 We may observe that there is no doubt that the plaintin has 

paid tbe full amount of revenue assessed at the time of the premanent 
settlement upon the estate, i.e., upon the 69 drones odd, which are said 
to have been comprised in such estate at the time of the permanent 
settlement. There is no contention that the plaintiff has ever received any 
abatement for land diluviabed or washed away ; and any question there¬ 
fore of abandonment by the plaintiff of his rights does not arise. 

There are several oases decided by this Court which are adverse to 
the contention raised by the learned counsel for the appellant. 

The first of these is the case of Ri>n Jewin Singh v. Vhe Collector of 
Shahabad (1). In this cise it was held that ss. 5 and 6 of Act IX of 
1847 are to be read together, and that where there is an addition to the 
ostate appearing upon the inspection of the new map, even although 
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such an aflrlition is a rc-formation upon the olrl site, it comes within 
s. Cl. and is land added to fho estate: and it was held that the 
dcci.sion in Lope- v. ]\forJ,J,ni Thnkur (1) as to land re-formed 
on the old site, not being land gair.cfl within tlie meaning of cl. 1 of s. 4 
of Regulation XT of 182"), did no: at't'ect the construction of Act IX of 
JtTp^as further iiold tiiat tlio !_)Mi section of this Act nrecluded any 
suit of this nature brought to question the exercise by the Revenue 
authorities in good fait!) of the powers conferred bv the Act. It may be 
observed that this opinion of the elftct of the 9th section of the Act has 
since been dissented from, and a dilleront view now obtains—see the case 
of Th'' Collector of Moorshcdahofl v. Tiuif Dhainmi Sinoh f2) and the Full 
Bench case of Chunder Sikhar Bmulopadhya v. Ahhoy Churn Bagchi (3). 

The next case is that of Ramjetoan Sim/h v. The Collector of Shako.- 

I^d -A). This follows the case in 14 B. L. R., 221. decided by Couch, 

U .1.. and Ainshe. J., hut in this later case Pbear, J., concurred in the 
decision. 

[71] The third case is that of The Collector of Moorshedabad v. Roy 
Dhanpul Snieih (2) already referred to in connection with the construction 
of s. 9 of Act I\ of J847. In this case it was held r.hat where the 
f assessed, under the provisions of s. 6 of Act IX 

of 184/. as an addition to the estate of J. N., land which reallv belonged 
to the estate of B. D., having been re-formed on the original site of 
ii.D s estate, although a suit would not lie against Government to contest 
the assessment made by its othcers. still H, D. could maintain a suit 
against .J N to assert his title to. and obtain possession of, the land 

which really belonged to K. D., but which had been settled with J. N. as 
an addition to J. N.’s estate. 

Tlio foui'th case is that of Sarnt Swuluri Dele v. The Secrelaru nf 
State lor India m Council (5) ^ecreiai tj of 

flavin- carefully considoretf these cases, wo find ourselves unable 
to aRiee in the opinion which, deriving support therefrom, would pre¬ 
clude the plaintiff in the present suit from obtaining the remedy which ho 
usks -As, alier giving our best attention to the wdiolo suhj“rw^ find 
ourselves unable to concur in the view of the effect of Act IX 1847 which 
has been accepted by more than one tlivision Bench nf p , 

'"bv T'’‘fo/’p ““of authoritv’ hAtsMvom"*’'’* 

expiratln of the le‘’ln?'n'o aL.Xn'“^n ‘'“‘g 

assessment which actual proprZs of la 7td r 

to pay, but that they and their hebs and . ^i engaged 

allowed to hold theii estates at sncirsssl! Y successors would be 

time the Governor-General reserved to himsTlTtl 

at that time alienated and mvin» n! n assessing lands 

the same Eegulation ' ' ■•o™nue,-seo cl. (3). s, 8 of 

After the permanent settlement it was found tg.. h, 
many parts of Bengal lar^H r there were m 


ill 621. 

(4) 19 W. R. 127. 


<2) 15 B.E.R. 54 


(3) 6 0.8. 
(6) lie. 784. 
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to year caused these changes, vary considerably increasing the area of 
some estates by the addition of alluvial land. In order to assess revenue 
on both these classes of land, and so secure to Government an additional 
income vfhich the State was justitied in claiming. Regulation II of 1819 

was passed. 

The preamble of this Regulation contains the following passage: 

“ It further appears to he necessary, in order to obviate all misapprehen¬ 
sion on the part of tbe public officers or of individuals, ro declare 
generally the right of Government to assess all lands which at tlie period 
of the decennial settlement were not included wilhin the limits of an estate 
for which a settlement was concluded with tbe owners, not being lands for 
which a distinct settlement may have been made sirme the above period, 
nor lands held free of assessment under a valid and legal title: ana at 
tbe same time/ormuf/y to renounce all claim on the part of Government 
to additional revenue from‘lands which were included tcitlun the limits 
of estates for which a permanent settlement has been concluded. period 

when such settlement waS so concluded, whether on the plea of error or 
fraud or on any pretext whatever, saving of course mehals expressly 
excluded from the operation of the settlement. 

The first clause of s. 3 enacts “ that all lands which at the period 
ofthe decennial settlement wore not included within the limits of any 

perguona. mouza or other division of estates for which a settlement was 
concluded with the owners, not being lands for which a distinct settle¬ 
ment may have been made since tbe period above referred to nor lands 

held free of assessment under a valid and legal title, shal be haole to 
assessment, and that the revenue assessed thereon shall bo.ong to 

Government. 

The second clause of the same section enacts that tbe same principles 
shall be deemed applicable, not only to tracts of land such as are 

described to have been brought into cultivation within the Suoderhuns. 
but to all churs and islands formed since the period of the decennial settle¬ 
ment, and generally to all lands [73] gained by alluvion or demhction 
since that period, whether from an mtroeession ot the sea, an alteration 
in tbe course of rivers, or the gradual accession of soil on their banks. 

This Regulation, therefore, asserts the right of Government to assess 
revenue upon the two classes of land just indicated, i.e., (1) waste land nob 
included within tbe limits of any permanently-settled estates; and 
(2) alluvial additions to such estates. Now, it is impossible to say since the 
decisions of the Privy Council in tbe cases of Lopez v. Maddan Thakur (1) 
and of Nogendro Chundcr Ghose v. Mahomed Esof (2) that land reformed 
on an old site” is. within the meaning of the second clause of the section 
just quoted, “ land gained by alluvion or dereliction, whether from an 
introoession of the sea, an alteration in the course of rivers or the gradual 
accession of soil on their banks.’ 

The 3l8t section of this Regulation, in order to prevent any misconcep¬ 
tion, provides that nothing in tbe Regulation shall affect the right of 
proprietors of permanently-settled estates to tbe full benefit of all waste 
lands included within the ascertained boundaries of such estates respec¬ 
tively at the period of the decennial settlement and which have since been 
* ♦ * * reduced to cultivation,” 


(1) 18 M.I.A. 467=6 B. L. R. 621. (2) 10 B.L.R. 406=18 W.B. 113. 


1886 

AUG. 14. 

Full 

Bench. 

14 C. 67 
(F.B.). 


ovn-7 


49 


ii Cal. 74 


INDIAN DECISIONS. NEW SERIES 


[YoL 


1886 
ADO. 14. 


Full 

Bench. 

14 C. 67 
IF.B.). 


The proviso relates to the first of the two classes of land just meu- 
tioced. 

The .second clause of the same section contains a corresponding 
proviso applicable to the second of those classes. This clause enacts “that 
all claims by the Kovenue Authorities on behalf of Government to addi¬ 
tional revenue from lands which were at the period of the decennial settle¬ 
ment included jcithin the iwuts of estates for which a permanent settlement 
has been concluded, whether on the plea of error or fraud or any pretext 
n lintever —saving of course the case of lands expressly excluded from the 
operation of the settlement, such as lakhcraj and thanadari lands—shall be 
ai d be considered wholly illegal and invalid." 

It would thus appear that the Legislature, vrhile asserting the right 
of Government to assess revenue on waste land and alluvial land, not in¬ 
cluded at the time of settlement within the limits [74] of permanently 
settled estates, was careful to declare that tbes6 provisions were not to be 
construed so as to justify the assessment of revenue upon any land which 
fell within the ascertained boundaries of permanently-settled estates. 
When we use the term “ land,” here, wo may bear in mind the words of 
the Privy Council in the case of Lopez v. Maddan Thakur : “ Their Lord- 
ships are unable to assent to any distinction between surface and site " 

We now pass to cl. 1 of s. 4 of Regulation XI of 1825. This clause 
using language similar to that of cl. 2 of s. 3 of Regulation II of I 8 I 9 ’ 
provide that " when land is gained by gradual accession, whether from the 
recess of a river or of the sea. it shall be considered an increment to the 
tenure of the person to whose land or estate it is thus annexed • " and 
m the case of land anne.xed to an estate held immediately from 
Government it is provided that this shall noc entitle the holder 
of the land to exemption from the payment to Government of any 
assesment of public revenue to which he may be liable under the 

provisions of Regulation II of 1819, or of any other Regulation in force 

It would appear clear from these provisions that it was the intention of 
the Legislature to assess with revenue only such alluvial land as was 
gained within the meaning of the clause just quoted: and that “land 
re-formed on the old site of an estate " is not “land gained " within the 
meaning of the provision was settled as far back * 

lna,nBan,. . Eur GHose (1), .hLttwrs hat' v W 

mlZTiofZr " do^enaJclZ: 'Z’le'l 

In 1828, Special Commissioners were aiinnintoil fn.. ii, , 

enforcing the claims of Government to admtionsl t 
from waste land, alluvial land, and laL heW under ® 

free grants; and the jurisdiction of the Civil Courts ^ so 
m matters of this nature, was suspended r 78 lnnfif j at it existed 

Commissioners. By ci 1 , s. 4 oTSuiST u ^ 
diction of a Commissioner had been estahlicho^ • ^ the juris- 

it was competent to the ColW 
institute the inquiries specified in Eegulatiln 11 of IRiq®™'"'® 


(1) 4 MI.A. 403. 

(3) 10 B.L.R. 406=18 W, R. 113 , 


(2) 13M.I.A. 467 = 6 B.L.R. 521. 
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At that time the revenue survey of Bengal had not been completed, 
and in the absence of any good maps, such inquiries must have been diffi¬ 
cult and troublesome to all parties concerned. As soon as the revenue 
survey was completed. Act IX o( 1847 was passed. No doubt the great 
object of this Act was. as is well pointed out by Couch, G. J., in Budniii- 
nissa. Chowdhrain v. Prosunno Kumar Bose (1) to prevent the great incon¬ 
venience which arose from the surveys being made at ditterent times of a 
number of small portions of laud at a great expense. 

That this Act of 1847 was a Procedure Act. and not intended to inter¬ 
fere with the substantive law, was decided in the case last quoted. 
Couch. C.J., there said (page 267): “Looking at the first section, the 
Act does not appear to have been intended to do more than make different 
provisions for the investigations regarding the liability of the lands to 
assessment or the rights of Government, and it was not intended to alter 
in any way the right which existed in the law before that Act was 
passed.” If we are to suppose that this Act was intended to alter the 
substantive law contained in the old Begulations. and to render liable 
to a fresh assessment of revenue, land situated within the ascertained 
boundaries of a permanently-settled estate, then we must suppose that 
it was the iotentiou of the Legislature to alter the declaration already 
referred to and contained in s. 31 of Regulation II of 1819. In the 
case of Lopez v. Maddan Thakur (2) their Lordships^ of the Privy 
Council, speaking of Regulation XI of 1825, said: There are no 

words which imply the confiscation or destruction of any private 
person’s property whatever. If a Regulation is to be construed as taking 
away anybody’s property, that iotentiou to take away ought to be 
[76] expressed in very plain words, or be made out by very plain and 
necessary implication. ” 

Now, if the Revenue authorities are justified by Act IX of 1847 in 
imposing a fresh assessment of revenue upon the land which forms the 
subject of the present suit, although this land is included within the 
boundaries of the estate for which the plaintiff has paid up to this time 
the revenue assessed upon it at the time of the permanent settlement, it 
is impossible to say that there is not a confiscation or destruction of his 
proprietary rights as detioed and declared by the Regulations of 1793. 
Most certainly Act IX of 1847 contains no words which express this in¬ 
tention, and we cannot see that there is anything in the provisions of 
this Procedure Act which conveys this intention by plain and necessary 
implication. The words “ gained from the sea or from a river by alluvion 
or dereliction, ” which occur in the first section of the Ac^, are the same 
words which are found in cl. 1, s. 4 of Regulation XI of 1825; and 
looking at the whole of the legislation in pari materia, it does seem to us 
that the same construction Is to be put upon these terms in the Act of 
1847 as has been put upon them in the Regulation of 1825. 

It has been held that title by re-formation on an old site prevails 
against any claim by Government under cl. 3, s. 4 of Regulation XI 
of 1825, on the ground that the land thrown up is an island (see Moni Lai 
ShahuY. The Collector of Sdrun 13) and T/ie Collector of Rajshdhyey. 
Shama Sundari Dabi (4),) and it may well seem that the same principle 
ehould apply in the case now before us. 


(1) 6 B.L.R. 266. (2) 13 M. I. A. 467* 6 B.L. R. 521. 

(8) 6 B.L.R. Ap. 98. (4) 14 B.L.R. 219*22 W.R. 324. 
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If thisviow be adopted, the procedure of Act IX of 1847 applies only 
where land is gained within the meaning adopted by the Privy Council in 
construing the Regulation of 1825, and to all investigations concerned 
with such land, and has no application to land which is not gained in this 
sense, but which is a re-formation upon an old site of a permanently- 
settled estate. 

We think it right to say that the view which we take does cob, in 
our opinion, conOict with those decisions in which it has [17] been 
determined that Civil Courts cannot interfere with the action of the Reve¬ 
nue Authoricios so long as they act within their jurisdiction ; but it has 
been repeatedly held that Civil Courts are not debarred from inquiring whe¬ 
ther the Revenue Authorities have or liave not exceeded their jurisdiction, 
or from affording a remedy where such jurisdiction has been exceeded, 
even altliougn the officers concerned were acting Ima fuk, —see for example 
the cases of Baij Nath Sahu v. Lala, Sital Prasad (l), Madaii Mohim 
Maziandar v. Baistop Charan Moiidal (2), Ilarijohind Das v. Baroda 
Prasad (3). Hpencer v. Puhul Chowdkry (4) and Sarat Sundari Dchi v. 
^Secretary of Stale for India (5). 

We think then that we ought to refer the following questions bo a 
Pull Bench:— 

First—W-hQlhQv the provisions of Act IX of 1B47 are applicable 
to land re-foriued oo the sice of a permanently settled estate, the revenue 
of which estate has been paid without abatement since the permanent 
settlement. 

Secondly. —Whether, if these provisions are nob so applicable, a Civil 
Courc should, in the exercise of its discretion, make a doerae declaring 
that the proceedings of the Revenue Authorities in respect of such land 
are nltra vires. 

Mr. Evans and Baboo Mohesh Ckunder Choicdhry, for the appel¬ 
lants.—Act IX of 1347 is a Procedure Act and abrogates the Regulations 
})/■() tanto. The substantive law on the subject remains unaffected The 
land in suit wnicii has been assessed by the Revenue Authorities forms 
part of a parmanently settled estate. The plaintiff has all aiou-» paid the 
full amount of revenue assessed at the time of the Permanent Settlement 
upon the estate. The land in question has since been for some time 
under water; but it cannot be said that the Permanent Sottlement has 
been abrogated (juoad submerged lands. There is no difference here bet¬ 
ween land covered by water and land covered by crop. The Permanent 
Settlement implies a perpetual contract that the zemindar should hold the 
and for ever. [78] whether under water or not. In the present case there 
has been as a matter of fact, no gam.” the laud being a re-foimation on 
the old site, fheie was nothing to assess. It cannot be said that the Act 

rights: nor is there anything in 
the Act which o..prass y or by implication takes away any such rights 
Socaoa G of the Act shou d ha strictly construed. The functions of"’ the 
Revenue Court are merely to assess, and the order of the Boa d of 
Revenue IS tmal only m respect thereof. There being nothin" to als 
m this case, the Act does not apply, and the Revenue Courts in as^Xg 
the laud have exceeded tbeir power The Civil u assessing 

a.de .he cde. of the Bo^-d of Revon^o":;'^ 
abo .shed by s. all the pi-avious proeeduro for the jodioial investigation 


(1) 2B.L.R. F.B. 1. 
W 6 B.L R. 653. 


i2) 6 B.L R. 617 note, 
(o) 11 C. 784. 


(3)6B.L.R. 615. 
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of the question of liability to assessment; the Civil Court, therefore, must 
try the question. 

The Civil Courts have exercised jurisdiction in analogous cases under 
the Butwara Law, the Revenue Sale Law, and the Waste Linds Law. 

The evidentiary value of survey maps is never of a conclusive 

ohar^te authorities were referred to and discussed: Deioan 

Bam Jewan Singh v. The Collector of Shahabad (1); Bam Jewan Singhv. 
The ColUctor of Shahabad (2); Mamma Chandra Chuckerbutiy v. Raj 
Kumar Chnckerbutty (3); Baij Nath Saha v. Lob, Sjtal Prasad ( 4 ) , Ram 
Surat Sundari Debiv. Babit Prasanna Kumar Tagore [o). Nogendro 
Chunder Ghose v. MoMmed Esof (6 ); The CMeotor of f 

Shama Soondree Dabea (7); Harshahai Smqh v. Syud Lootf A.i 
Spencers. Puhul Chowdhu iS) ■. The Collector of Murshidabad v Soil 
Dhunput Singh (10); Mussamat Imam Bandi v. Hmgootnd Onose (11), 
LopeL. Maddan Mohm Thakur (12); Rama-mth Thnkur v. ^ 
[79] Narain Chowdhryin ): Joylara Dassee y.ilahomcd Mobaruck [U] , 
Sunduri Dabiv. The Secretary of Slate{\o);, 

Steeim ; Baba Molee Lall v.Maharaiah Bhoop Smq Bahadur{n) . 

of 1814; Beg. U of 1819 ; Beg. XI of 1825; Beg. Ill of 1828 ; Act IX of 

^^^\he Senior Government Pleader (Baboo AnnodaPerehad Bannerjee] 
for the respondent.-The order of the Board of Beveoue is 6nal and 
cannot he questioned in a Civil Court. The land here has been assessed 
by the Bevenue Authorities under 9. 6 of the Art, and it has ee ^ 
assessed on inepeotion of the survey map. 
acted within its jurisdiotiou, and therefore 

with the order. The proprietary right to the land is not the question m 

this case; the question is in regard to the assessment. We 8° 

behind the survey map. Section 1 of the Act did not ‘‘“'sh the Power 
of the Board of Bevenue to investigate judicially the ° 

liability to assessment. Sections 5, 6 7 and 9 have to be read to„etheu 
The right of civil suit is confined only to certain eases, s. 7 
gives a right of civil suit, and by implication excludes such right m a case 
Lder 8. 6 which governs the present ease. There can be no ™t under 
e. 5. Take the analogy of a o.tse under s. 14 of Beg. VII o 1«22 ‘he 
Civil Court has no power to eoeeidor whether the new rate of assessment 
fixed by the Collertor is reasonable. The following authonties ware 

cited : Dewan Ram Jewan Smqh v. T’/"® Cf' “‘p’’ “-7 
Jewan Smqh’I. The Collector of Shahabad (2) ; Bishonath “ ^ 

Chand Birjobaehee (18) iRam Rim v rke Goreru^nlllQ) Jurau 

Chunder v. Tayler (20); Saral Sundari Dehi v. The Secretary ol 

State (21). 

Mr. Evans in reply. 

The following opinions ware (Uliverad by the Full Bonch;^ _ 

(3) 1 B.L.R.A.G. 1. 
(6) 10 B.L.R. 406. 
(9) 6 B.L.R. 658, 


(1) 14 B.L.R. m (note) -18 W.R. 64. (2) 19 W.R. 127. 


(4) 3 B.L.R.F.B. 1. 

(7) 14 B.L.R. 319. 

(10) 14 B.L.R. 49. 

(12) 13 M.I.A. 467-6 B.L.R. 621. 

(16) n C. 784. 

(17) a Ind. Jut. N. B. 246. 

(30) 4 C. 108. 


(6) 6 B.L R. 677. 
(8) 14 B.L.R. 268. 
(11) 4 M.I.A. 403. 
(13) Marsh 136. 

116112 0. 379. 

(18) 6 W. B. 22. 
(21) no. 784 (790) 


(14) 8 C 975. 

(19) 6 C.L.R. 365. 
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Wilson, J. (I’etheham. G.J., and Prinsep and O'Kinealy, JJ., con- 
cuninjj). — The lands to wliich this suit relates are a part [80] of Chur 
Mohun Sureswar, and are included within a permanently-settled estate 
of the I'laintil’fs. At the time when the first survey map was made, the 
w’liole chiir had become diluviated ; when a second survey map was made 
under Act IX of 1R47. the part of the c/orr now in question had re-formed 
on the old site. The Revenue Authorities have assessed the land with 
land revenue uuder Act IX of 1817. This suit was brought to establish 
the plaintiffs’ right to hold tlie land as part of their permanently-settled 
estate, free from liability to any such additional assessment as has been 
imposed unon it. The first Court gave the plaintiffs a decree, the low’er appel¬ 
late Court reversed ic. Against that reversal the present appeal has been 
brought, and the case has been referred to us by the Division Bench. The 
questions which we have bo decide are subslantially two:—(1) Has a 
Civil Court jurisdiction to inquire whether the lands in question were 
assessable under Act IX of 1847 ? (2) If so, were these lands so assess¬ 

able ? The answer to these questions must depend upon the construc¬ 
tion to be placed upon the provisions of Act IX of 1847 ; hut in order to 
understand that Act it is necessary to examine the earlier legislation. 

The first enactment which it is necessary to consider is Regulation 
II of 1819. The preamble to that Regulation states, amongst other 
things, that it “ appears to be necessary in order to obviate all misappre¬ 
hension on the part of the public officers or of individuals, to declare 
generally the right of Government to assess all lands which, at tlie period 
of the decennial settlement, were not included within the limits of an 
estate for which a settlement was concluded with the owners, nor being 
lands for which a distinct settlement may have been made since the above 
period, nor lands held free of assessment under a valid and legal title 
and at the same time formally to renounce all claim on the part of Govern¬ 
ment to additioual revenue from lands which were included within the 
limits of estates for which a permanent settlement has been concluded at 
the period when such settlement was so concluded.” Section 3 accordinelv 
expressly declares that all lands not included within a permanently-settled 
estate, nor subsequently settled, nor held free of assessment under a valid 

itle, are liable to assessment : and the sect^^ says further that 

this LSI J principle is applicable to all churs and islands formed since the 
period of tlie decennial settlement, and generally to all lands gained by 
alluvion or dereliction since that period, whether from a retrocession of 

son r'th“d'ianks •“ " of 

substantive law on the 

subject. All that folbws in this and subsoquent Regulations refers to 
procedure for giving effect to that law. That procedure fall« f 
heads-tha determination ol the question wbL'^ Sular Und^arror 
Thes^^ ® to assessment and the assessment of lands tound to be liable 

enactments Tcird S whoTanT untVb^f pro^rumlb ° r b^Tt 

-tbJtluT^bf queLion oHiablbW "bTI TSs 

motion when a Collector had reason to believe thaUanIs Sltpbe" 
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of hia control wereliabls to aaaessmant. By s. 7 the Colleotor m such case 
was to “ institute a full and particular inquiry into the circumstaaoes and 
condition of the land in question at the period of the decennial settlement, 
and in cases of alluvial land, into the period of its formation. By s. 20 the 
Collector** having closed his procsedings " was to record his opinion m a 
Persian rubok^ri detailing the grounds on which it is founded, and whethei 
the lands appear liable to assessment or otherwise. He was to forward 
the proceedings to the Board of Revenue and to give a copy of his rubokan 
to the party. Bvs. 21 the Board in their turn were to record tneir 
ooinioo” in a rubokan, and give a copy^ to the party. The fioa rubokan 
of the Collector and the Board were to contain a distinct statement of 

the subject-matter of the case, the grounds on which the 
given,” and other matters. If the Board should pronomce against the 
fiabiUtv. the decision was final except on proof m a Court of raud or col¬ 
lusion.' In the event of. the Board ‘ declaring the lands 
raent,” the Collector was to inform the party of the 
[82] Board.” and then, and not before, he was to proceed to fax an 
Lsessment on the principle of the general regulations on such information 
rs "pro.uvable." Sections 22 and 23 prov.dad for tl.e sa.psns.on 
of the assessment proceedings, on certain conditions, pending a ^ 
at once instituted in a Civil Court, and s 24 gave a right to 
within certsin limits of time. Section 31 asserts in S™eral e ms that 
” it being left to the Courts of Judic iture to decMe. oo all coutesbecl cases, 
whether lands assessed noder the provisions of’^“^'tlation were mo u e 
at the period of the decenoia' settlement within tire limits of esta es for 
which a settlement lias been conclu.led m nocoetiiitv, and ‘ 

decision of the Eevenue .Authorities m any case m which t 

that lands which actually formed, at the period in question, a “O'""®"™ 
part of such an estate, have been unjustly subjected to assessment under 
the provisions of the Regulation, the zemindars and other propiietors of 
and will be enabled, by'an application to the Court, to o am iinm dia e 

redress in anv case in which the Revenue L'lnt •• 

encroach on the rights satursd to them bv the permanent settlement. 

At each Doint in the oroc.ss (or 
assessment rules of procedure were given by this 

modified in some respects by s. 5 of Regulation I!- If ®, but the 

provisions I have cited remained so far substantially unohan„e.. 

The neat Regulation to which it seems neoissary to f ^Sulation 

VII of 1822. That is alo.ig Regulation, uontaining an ® ® 

rules for conducting settlements and assessments. It applied ^ ^ ‘ 
Ceded and Conquered Provinces and other districts in ^ ^ 

manent settlement had never been intro iucnd. U did " ^ 

first of the two heads of inquiry to which I have It 

liability to assessment, hut with the second, the 

does, however, provide that in a variety of matters f ® ““ “ 

of a settlement, the Revenue Olfioers shonli deal with ““ f, “f®; 
and in every such case recourse to the Civil Courts is caiefully provided for 

aainae. 14,15, IGand 17. 

Regulation IX of 1825 applied the Ust meobiooel 
[ 88 ] VII of 1822 bo “ all lania nob withio the limiba of escabeH (or whio 

a pectninenb aeUhmsnt hw been cnncluded.” Ib 49J. as has ^9 ’“ ^ ^ 
meubioaed by a. 5. mniified in h m i resowfcs -.rocidure for tryin, bhe 

liability to aaaeaamsob provide! by R 3 gulatioQ II of 18iy. 
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Rei?uIation XT of 1825, which deals wirh the title to chum and accre¬ 
tions. by s. 4 reserves any right fio assess such lands, which belonged to 
Government: under Regulation II of 1819. 

The next regulation i-i Roiu'ation TH of 1828. The preamble refers 
to the provisions of Regulation IT of 1819 as to innuiries with a view to 
the resumption and assessm^int of all lands held free of rent or at an in- 
ndequafe rent under invalil tenures, adding: such piMvision having been 
made with the intention that the decisions of the Collectors and of the 
Board should be held and con'idered to be judicial awards, and that 
the suits preferred to the ordinary Courts being of the nature of 
appeals should bo speedily disposed of.” It goes on to show that 
speedv decisions had for various reasons not been secured, and that it 

was exDo lient to appoint Special Commissioners competent to decide 

finally all ca'^es of the nature above described.” Accordingly s. 2 
etnpowered the Governor-General in Council to appoint in any dis¬ 
trict Special Commissioners for the final determination of all‘cases 
mvestmated by Collectors under Regulation II of 1819 as to the liability 
ot lands to assessment, as well as certain other cases. It provided further, 
that ID any district in which Special Commissionera were appointed the 
powers of the ordinary Civil Courts in such cases should be suspended, 
and no appeal should lie to them from the decisions of Collectors or Boards 
of Revenue. Bv a. 5 the proceedings of the Collector were left much tbe 
same as under Regulation II of 1819, except that he might proceed to 
assess as soon as he had himself decided the question of liability The 
award is spoken of as a ‘’decision’’ and as a “judgment." and it is declared 
to have the force of a decree. The decisions of the Special Commissioners 
were made final except m cases in which, if the decision had been by the 
budder Court, an aoueal would have lain to the Privy Council in which 
case the appeal was preserved. Section 10 provided that suits in Civil 
Courts to contest decisions of Boards [84] of Revenue should not stay 

p that such suits should be heard as regular appeals. Other 
paus of the Regulation related to entirely different matters.' 

1847^^TnT.V^^ legislation prior to the passing of Act IX of 

1847_ Tne lesulc of that legislation appears to me to have been this. 

ofhflrlu substantive law on the subject was clear. Any land alluvia! or 
otherwise, included in a permanently-settled estafe. was not liable to 
further assessment; any land not so included was liable to assessment 

asseslronfu^khl^^^^ ° the liability of land to assessment, and its 
assessment; if so liable were distinct questions dealt with by the Legislature 
in separate grouDS of m*ovi<;ir»n«-• «« i -^'-o'^^aouie 

declared to be a matter for Cour“ts of JusLrYl “d 

aud to the cfvil Cou^°s in di'sltr' 

SpecLTrromisr„t/'°“ 

from the bLivI of RevenTe'""''“‘'’ 

appedZm t|7e CoSr' 'vhe^ such were appointed on 

less than the ord?o*aty^Chljl‘’cturts andZ Revenue no 

y r^ivil bou.ts and the Speoiai Commissioners, appear 
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to me when trying and deoiding the question ot liability to assess¬ 
ment ’to have been judicial tribunals, making judicial inyestigatious. 
and Jssing judicial decisions. Su far as the nature of the question 

tried and dlitermined affects the matter, this would 
Kq qa- ^hA miestion was as to the existence of a propiier.ar> light 

expressly conferiied hy Statute. In Eegulation II of 

of the Collector and of the Board of Bevenue are spoken L85J of in 
differentiras opinions - and as - decisions.;* and the Board are said o 
“nrcnounce aeainst the assessment" or to declare the lands lable 

fas 20 21 22) Eegulation III of 1828 in the preamble says in plain tei ms 

bat tbe Lgisktur ha, always intended those decisions to be ludic.al 
Iwart- auTthe proceedings in the ordinary Courts n" ^ 

Sldts"amTicqueXtrmcd\ 

Tdt^: "t'tht'rrnrrthl^k^irt U hefom »d after 1828 

to assessment, were not doing an executiye act as otors ° ; 

but were acting as Courts of .Justice exercising a Special cull junsCictioa 

conferred upon them by the .. ^ob regarding the 

. Jcrt^Tuds gtfne!f\om the sea o^rom rn-ers by ..uyion or 
dereliotion within the Proyioces of Bengal, Behar an 

the ownership thereof, shall investi^tions pending before 

Bengal, Behar and Orissa, and ihat a f,^v^h« 7 i^b ho discoor.inued, 

the Collectors and Deputv Collectors . . lleirab of such 

and that no measures shaU hereaLei be ownership 

lands, or for the asseitioo of the right 0 Ag. " Section 3 empowered 

thereof, except under the P-v^ions t^^ A t, ha^Xpsed from a pre- 
the local Government, at any time / .. ^ ^ of j-ivers or on 

yious survey, lo order a fresh survey o lands on ^anks^of^i 

the sea-shore, in order to f Section 5 directed 

in the meantime, and to cause a ne P , had been 

that if on inspection of the new map P ^ gf^ould be made 

washed away from a revenue-paying _ ' orders of the Board of 

from the sudder jumma, as to which tse^^n.ver on inspection of any 
Bevenue should be final Section f Authorities that land 

such new mao. it shall ^VVeo.rto tUe\n^\^^^ 

■hasbeen added to any estate paving re navable to Government 

without delay, assess the same wit a • i'jpgj. 0 Q 30 DtiS, and shall 

according to the rules in force for asses^ng j^eyenoe, whose oiders 

report their proceedings to the Sudder Boa ^ inppection 

however, that any party aggrieved by the act of the Kevenue au 


1886 
AOG. 14. 

BULL 

Bench. 

14 C. 67 
IF.B.). 


fi7 


0 VII-8 



ii Cal. 87 


INDIAN DECISIONS, NEW SERIES 


[Yol 


1886 
AUG M. 

Full 

Bench. 


14 C. 67 
(F.B.) 


fcakiog possession of any island as aforesaid, shall be at liberty to contesfr 
the same by a regular suit in the Civil Court.’’ Section 9 says that, 
except as regards the proprietary rights to islands, no suit or action in any 
Couitof Justice shall lie against the Government, or any of its officers on 

account of anything done in good faith in the exercise of the powers 
conferred by this Act.” 

These are the sections which have to be considered, and the broad ques- 
Mons to be decided are, first, whether they have taken awav from the Civil 
Courts all power of inquiring into the liability to assessment of alluvial 
ands which have been assessed ; and, secoodly. whether they have made 
lands liable to be assessed which were not so before. 1 think it worthy of 
observation, in the first place that the Legislature of this country has 
always acted m these matters upon a cle^r policy, namely, that questions 
of title are for the Courts of Justice, questions of assessment for the 
Kevenue Authorities. That principle had. prior to 1847, been acted upon 
foi 50 years in the case of alluvial lands, and it is still apulied, so far as 
1 know, m all other cases. The construction conrendel for reverses the 
settled policy in this one particular instance ; it involves a direct infringe- 

Sund IVftVl' present case, on the facts 

found, to [87] confiscation ; and it takes away from people their ordinary 

lu lice I Kf 7 by Courts of 

intentL of thfr I? a construction unless the 

ancuar- Ind ^ unmistakable 

language. and I can find no clear expression of such an intention ■ on the 

contiary. I think the language of the Act shows with reasonable clearness 
another intention altogether. yuaoie clearness 

The first thing I propose to examine is the meaning of the words in 
s. 1, which repeals such parts of the Eegulatious as establish trihuua “ 
and prescribe rules ol procedure for investigations reeardine tL r 

= “r- “ 

understanding the words as I do nohodv coiil I h' 
in pointing out the parts of Re..uU W < 

this section repealed everything inthi Re■>ulat’ion^^*^ 

officers and bow the question o liabihtv r j r'’ ‘'y 

fore took away from CoSors and t p 

giving any binding decision on the point T ! fhe power of 

the words which follow, which directed fV,M ''’e® by 

pending assessinonts, but pending investivaHonf discontinue, not 

assessment. ^ ^ the liability to 

concffishrof th:'qu;stion^ oaftle'^n'^' “ -- 

grounds on which'this can L contended T T 

a taxing section, and the words shall nc say that this is 

assessment all lands which, on commrisnr^! tHe same ” render liable to 
Officer thinks have been added in the tn^° 6 two maps, the Revenue 
ucludedin an estate already s esse whether 


58 



Vll.] FAHAMIDANNISSA BEGUM V. SEC8ETAR1* OP STATE 14 Cal. 89 

[88] this is only a Proceduie Act: Budrunnissa Chowdhrain v. Prosunno 

^*^”^S 0 COndlv, it may be said, and has been said, that though this is only 
a Procedure Act and'not intended to make any land subject to assessment 
which was not so before, yet it does, as a matter of procedure and evidence, 
make the former surrey map conclusive as to the original limits of eac 
permanently-settled estate, and therefore make the comparison of the two 
maps bv the Revenue Officer conclusive on the question of addition to the 

estate. This view was acted upon in Dacaii Ram Jewan ind 

tor of Shahabad (2) ; Ram Jewan Singh v. Collector of Shahabad v3) . and 
Sarat Sundari Debt v. The Secrelatu ef State for DidMi). But this .^s a, very 
sti-one effect to attribute to a survey map oy c.r post facto legisiaUon. . 
a consideration of s. 7 seems to sho>v that the v,ew ^ 

the same words exactly are used with reference 

on inspection of the map anpears to be the property Go™rnmeut. 

but it is obviously impossible that any fh, 

show whether the island when formed was or was not ° 

shore by a fordable chanoel. Moreover, th.s f f VeleZ 

does not appear to be the view ordinarily acted upon by the 

Authorities ; it certainly was rot acted on by them m ^ 

think that the comparison of the maps is not in inotion 

meant is that the comparison is to set the Revenue Au 

and that they may then, on the best materials tl.ey can procure, proceed 

to assBss wbat they deem to be as^^cssable. j *i i. 

Thirdly, and this was the main contention -‘till be 

the words which say that the orders of the Board o the 

final'' are conclusive. What is declared to be final is the order ot the 

Board Zo the Colleotors assessment. “^Setion to 

make the assessment final in every case in winch 'f 

assess, but to leave it open jurZiction to assess if 

whether there was such jurisdiction, iheie ] is tbere- 

the lands [89] assessed are liable to 

fore open to the Civil Courts. The case seems to me the same n price p e 

as a number of cases decided upon other enactments "72" "xi f 1B59) 
clauses of fioality. Thus by s. 33 of the Revenue *<1 
it was enacted; " No sale for arrears of reveoue or other 

in the same manner shall be annulled hy a Court of ^ 

certain specified grounds. It was held by a Full Bench that his did not 

nreclude a Civil Court from inquiring whether at the time of a s 
Ly arrear was due, and whether therefore t^re was ° 

to sM-Baijnath Sahutr. Lata Sttul Protad < 5 >- ^o s, 20 of RogulaUon 
XTX rtf lfil4 declared the determination of the Board 
upon a Xtorrpa eZf partition to be final, 't has been held mor 
than once that that means final as to the matters wh c i the Revenue 
Authorities are empowered to decide. 

the mode of division of the lands, and that r 

to try the title to the land and any question *-7-Sillar 

V. Puhul Chowdhry (6); Kunj ^ehari Singh y. Das (8). 

principles were acted on in Hargobvid i as v authorities were 

Of course the case would be otherwise if the Revenue authorities we 


1886 
AUG. U. 


Full 

Bench. 

14 C. 67 
(P.B.). 


14 Cal. 90 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1886 
AUQ. 14. 

Full 

Bench. 

a C. 67 
(F.B 


empowered oob only to assess but also to try the liability to assessment. 
But that power, I think, was taken away by the first section of the Act. 

Stress was laid in argument upon the words in s. 7 expressly giving 
a right of civil suit to any one aggrieved by the Government taking 
possession of an island ckur. It was suggested that this tends to negative 
the right of suit in other cases. I do not think so. Under s. 6, if my 
view be correct, the Eevenue Officers decide nothing as to proprietary 
rigi^ts, and their action in assessing does not necessarily interfere with 
the enioyment of such rights: there was no necessity, therefore, for say- 
ing anything about a civil suit. But taking possession of an island chur 
under s. 7 would, if it were private property, be a direct infringement of 
private right; there was, therefore, reason for reserving the right to sue. 
So tliat the assertion of the right [90] to sue in s. 7 seems to me only to 
show that the Legislature in 1847 intended to maintain, not to abandon, 
its traditional policy. 

Section 9 was also relied upon as excluding such a suit as the present. 
That section is nob very clear, and two constructions have been placed 
upon it. In Dewan Ram Jewan Singh v Collector of Shahabad (1) Couch. 
C.J.. and Ainslie. J., held it to prohibit suits to establish title. In 
Collector of Moorshedahad v. Hog Dhunput Singh (2). Pbear and Morris. 
JJ., limited it to suits for damages. I prefer the latter view: the men¬ 
tion of good faith is strong in favour of it. Tbo exception in the case of 
islands tends the other way, but not. I think, very strongly ; there is a 
great difference between allowing a suit for damages for an actual ouster 
under s. 7 and for an assessment under s. 0. At anv rate, unless the 

meaning be clear we should not. I think, adopt a construction which 
infringes rights of property. 


A ^ conclusion I have arrived at on the examinaticn of this 

Act IS. that the Legislature has abolished all the special provisions for 

trying the liability toassessment in the case of alluvial lands, has cast 

lb upon the Revenue Authorities to form and act on the best judgment 

decLd"']' ‘h ‘"'r- question of liability to be 

decided by^the Civil Couits as and when the question may arise No 

doubt the ixevenue Authorities are right in making the careful innuiries 

which I understand they do noake before assessing such lands - I chink 

Civ™ 

into the question of liability.' And^thi's^ w'JiuU "not'mTk 
great change from the previous law ; under Ee<>ulation II of 

th: 

to assess, I suppose they will, as I supposeth^v'To"'' 

and, on the basis of that assessment seUle thetatd 

mg to the ordinary rules, unless a suit at ^ ^ ^ome one accord- 

brought, and then leave the rivni ninU ! present [91] is first 

themselves. lants to fight the matter out between 


if I be 


question. I think furbherlVr^bhe reLonq 'Seal with th 

question in this case were not liable to be'^a'ssesLd!*^^'^’ " 


ill 14 B.L.R. 221 (note) = 18 W.R. 64 
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I would only further notice a little more in detail certain cases 
bearing upon this question relied upon in the course of the argomen^ an . 
to which I have already referred. The first is Detvan Bam Jeu an Stngh 
V Collector of Shahabad (1). decided by Couch. C.J., and Amslie, J. N 
thina is reported except the judgment, but it would seem from that I 

judgmentthatthecasewasvery similar to the 

Liissed o. two ^■ou.ds-that it was b.a.d o A UX of 1S47^ 

Tas tV\r:ddi‘t:: ■ esutr a oetio, upoo the inspocion of 

• !J, Tkic ifi fl coniiDS within s. b. \Nn 0 r 0 

‘thatTao^ut; Ihe view taken in the ease already referred to seems ,o me 

'’"t™ Je.an S.n.k v. T>. Collec^r of ‘^0 

So .pressed 

apparent addition to, the estate 0 ^ one f 

Officers assessed it undei Act IX ot . clsimed under him, 

The plaintiff sued that delerdaut, ot his oripinal 

[92] title. The C^in-t he d e was entitled ^ 

Td iTepted^fseLlLMnder it, bet that it bound no one else. In this 
decision 1 wholly concur. ^ecretaru of State for 

t ‘2 rss iS 

5tSS,”t “ 

5=SS:S2:;t=“f;2S= 

"“■S’™?"/-.' r■.'.■-“2 1. 

provisions of Act IX of 1847 of 

from rivers by alluvion or dereliction, idutlaod le loime - 
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Full 

Bench. 
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U) 14 R.L.R. 221 lnote> = l8 W.R. 64. 
(8) 16 B.L.B. 49. 


(2) 19 W.R. 127 
(4) 11 C. 784. 
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an estate, the pi'opiietary right in which is vested in a private individual, 

does uob fall under the category of lands gained from the sea or from rivers 
bv Jllluvion or ilfirpHof.ion 


iiuLu aooj or itoui rivors 

by alluvion or dereliction. 

The second question referred to us is substantially this—whether a 
. Civi Court IS competent to entertain a suit, the object of which is to 
establish that land assessed by the Revenue Authorities as an alluvial in- 
cieraenb under Acr. IX of 1847 is not liable to assessment, on the ground 
that It does not fall under the category of lands gained from the sea or 
from rivers by alluvion or. dereliction. The decided cases bearing 
upon the question are all one way, laying down that the jurisdiction 

^'^'^ybys. 6, Act IX of 1847. Dewaii 
im fam Jcwan Sinoh v Collector of Skahabad (l); Jiam Jcwan Sim,h 
Collector of Shahalmd, {2): Collector of Moorshedabad v. Eo>/ Dhunvut 
Siwihid); Q.nd Snrat Snndari Dahl v. Secretarn of State for India (4) 
In this last mentioned case, it was also held that Civil Courts have 

Ac^IX of" 1847^^*^*'^' Revenue Courts have jurisdiction under s. 6 of 

In order to arrive at a correct conclusion, regarding the interpreta¬ 
tion of the orovisions of Act IX of 1847. it is necessary to examine the 
previous legislation on the subject of the assessment of alluvial increments. 

There is no special provision in the Code of 1793 reeardino fh^ 
assessment of alluvial inoramonts. But, under s. 8 of Regulation III of 
i7J3, the Civil Courts were authorized to taka cognizance of all suits 
respecting revenues, Ac It follows, therefore, that, if anv demand fo 

iTi'f ^ vni':;f8u,‘^v 

By this hast mentioned Regulation, the Revenue Officers were forfhe 
first time, authorized, in certain specified districts, to try summariir he 
question of liability to assessment of alluvial inoremenfs rTp lo 

party aggrieved by the decision of the Revenue iuthoilties^eotld 

tute a suit m the Courts of .ludicature a"ainst’ 

merits of the said decision." * Goveinment to try the 

Then came Regulation II of 1819 bvwhicinlU^^ ■ -n , . 

■were repealed, and an elaborate procedure was laidT^^T® 

gation, by the Revenue Officers of <3own for the mvesti- 

held revenue free to be assessed with liability of lands 

right, of the party a.ggrieved i;Z "ecLn oTZ 

contest the correctoess thereof was piesorved. authorities to 

By Regulation III of iqoq • • t .. 
entertain suits of the above descrintinn Civil Courts to 

where, under s. 2 of the Re«ulation'''^^tP^^ToaT'^'' districts 

in Council anpointed Special Commissione’rs^^wh Governor-General 
power of the final determination of all cT-p. ’ <^>>8 

investigated by Collectors and Denu'tv Cnlf 7^'“^ >>o 

mg the powers of a Collector under o7p “®“''8 exercis- 

(W 11 P T t> . -- ^ VJUUIO lur 


fll 14 B.Ij.R. 221 (Dote) 9 IS \V p (^A 
(3} 15 B.L.R. 49. 


<2) 19 W. R. 127. 
(4) 11 0. 784. 
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investigations regarding the liability to assessment of lands earned from 
the sea or from rivers by alluvion or dereliction, or regarding the right of 
Government to the ownership thereof, shall from the date of the passing 
of this Act. cease to have effect within the Provinces of Bengal. Behalf 
and Orissa, and that all such investigations pending before the Collectoi and 
Deputy Collector in the said Provinces at the said date shall be forthwith 
Snbinued. and that no measure shall hereafter be taken for the assess- 
ment of such lands or for the assertion of the right of Government to the 

ownership thereof except under the provisions of this Act. 

It seems to me that the scope of the Act. so ^’t my be gatheied 

from the title of the Act and the 1st section, is, that it 
for the investigation regarding the liability to assessment of a lu\ a 
increments, abolishing tribunals and rules of procedure created and pres_ 
oribedby partsoftbe Regulations of the Bengal Code for holding such 

ittme view was taken bv Couch, C.J., in the Full Bench decision- 
Budrmnissa Chowdhrmn v. Prosomw Kumar Bose (l) He says . Now 
Lking at the first section, the Act does not appear to liave been 'ntended 

to do Lre than make different provisions tor the 

the liabilitv of the lands to assessment or the rights of the Governmoiit, 
and it r/not intended to alter in any way the rrght wh.eh exrsted rn the 

law before that Act was passed.” ,, , 

The first section expressly declares that no measures ® ' 

after be taken for the assessment of such lands . rofii ;l,„ ™..„res 

EE 

rirnt 

vested in them by the Act. and the word assessment used in the title 
of the Act and in the latter part of s. 1 and also id s. 6 therefore, in m> 
opinion, incudes an inquiry or iovestigation into the question regarding 

‘Sg"r‘present the intermediate sections, we come to 
fl. 6 of the Act. It is to the following effect. ... 

e h" ^man "it ttetc:l’Z™ue““Au’thSnh:'t S 

ha°8 been added to any estate paying revenue directly to 

tot :ccSgt"heTurs ‘i: foTlssULlX^rjInterente, and 

Zu rZ” their“ tceetgs forthwith to the Sadder Board of Eavenne, 

vho86 orders thereupon shall be finaL fVi?B 

Now the “proceedings" of the Eevenue Authorities "J. ““ 

eeotion would, ss shown above, embrace an inquiry upon ^ueetions 

m.. the question of the liabilitv to assessment ‘ a ^f 

TAtfl of assessment Therefore the orders of the budder ^oara oi 

Itevenne mentioned in it would also deal with both these “f 

the eeotion says in its concluding part that the said orders ^e /inn ■ 

The language of the section does not, in my opinion, 

the forne of the word " final," so ae to make it applicable ‘o one part of 

the order only, viz., that relating to t he rate of assessment and not to the 

t. (1) 6 B.L.R. 266 (267). 
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other. It seems to me that uuder the express wording of the section, the 
finality attaches to the whole order, i.e., the whole order dealing with 
both these questions. 

Now it lias been said that there was no procelure laid down in the 
Act for judicially investigating the question oi liability to assessment, the 
whole of the previous procedure uuder Regulation II of 1819 and Regu¬ 
lation III of 1828 having been swept away by s. 1 of the Act. But it seems 
to me that only the[96] '* tribunals ” established by Regulation III of 1828, 
and the proce-iure prescribed for their guidance were abolished by that 
section. The procedure referred to in s. 1. is tiie specified procedure 
laid down for “tribunals” abolished. These tribunals are the Special 
Commissioners and the Officers vested with the power of resumption 
under Regulation III of 1828, and do not include CjHectors and Officers 
deciding under Regulation II of 1819 the question of the liability of land 
held revenue-free to he assessed with Government revenue. The word 
“tribunals” ordinarily means officers who-^e chief function is judicial. 
The child function of a Collector or a Revenue Officer is executive. 
They, in my opinion, cannot properly be called “tribunals,” because in 
some special matters they may be vested with judicial power. 

There is another reason for thinking that the judicial functions of 
the Revenue Authorities under Regulation II of 1819 were nob abolished 
by s. 1 of Act IX of 1847. 

^ Section 8 of the Act. which evidently provides for the suits pending in 
the “tribunals” abolished under s. 1 . shows that the-e were the Resumprion 
Courts established under Regulation III of 1828. It is truo that s. 1 says, 
that proceedings before the Collectors and Deputy Collectors shallbe 
discontinued, but there is no provision for cases pending before the Board 

of Revenue. I am therefore of opinion that the procedure laid down in 
Regulation II of 1819 was not abolished. 

That being so. and it being provided in s. 6 that the Revenue 
authorities shall assess alluvial lands added to an estate "according to 
the rale^i in force for assessing alluvial increments:' it was intended by 
the Legislature that the investigation into the question of liab’ilitv should 
1)9 conducted by the Revenue authorities under Regulation II of 1819 
and on that myestigation tlie Revenue authorities should be guided by 
the provisions of Regulation XI of 1825 in determining whether the sub¬ 
ject-matter m dispute IS land gamed from the sea or from rivers by allu¬ 
vion and dereliction. The pmwey maps are not to be deemed final upon 
the question. The words whenever on mspccUon of any such new map ’’ 
m s. Gand the other sections of the ..\ct indicate, in mv opinionThe 
condition precedent to the vnstiUUicn [97] of a proceeding under the’ Act 
I.C., that no proceeding under the Act shall be instituted unless it appear 
on inspection of the new survey map that lands have been added to or 

lost flora, an estate or that an island has been thrown up in a lar »6 and 
navigable river liable to be taken Dosse<;<?ion nf Iw r aiicl 

Regulation XT of 180 ^ -r. i. .t • ot by Government under 

ra:‘i^E:eitw:uM 

.eLt and 

in construTng^he?ord“Tnar ^ only. 

help in determining this question. L b 
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of the argument (and rightly oonoeded, I think), that the 

Board of Revenue under s. 5 cannot be questioned m a civil suit. 

A nerson may be aggrieved by the order of the Board of Revenue, but 
ftill he hTs no remedy by a civil suit. An owner of an estate may 
claim reduction of revenue to a larger amount than what 
mtitled to upon the inspection of the newsnrveii map only, and the Board 
of Revenue may disallow such claim. It is admitted that the owner 
would not be permitted in that case to establish his right in a civi 
suit. In other words, the order of the Board oi Revenue under s. ,r shall 
be final in all respects. If the word final m s. 5 has this meaning, the 
same word used m the next following section should not have a more 
limited signification. The enquiry under either of 

Rimilar nature In the one case tbo amount of revenue to he added and 
a“h other the amount of revenue to be deducted have to be deternun^ 
One of the points-and in fact the chiel point-tor inquiry is the real 

area of the estate regarding which the ‘■"•est'gation takes place. Ti e 

result of the decision in any particular case under Act IX of '■ 
not affect any title to land, hut the amount of revenue payable 

ment for the estate in respect of which the investigation 

roftl Thfln apain 8. 8 exuressly says, that the order of the noaid oi 

Revenue '' inreqard to the assessment " shall be final. ‘ 

words indicates in my mind that the Begislaturo intended o make the 
raei of fhe Crd o7 Revenue under s. 5 or C final upon both the points 

'^“'‘rblve'’IlreTdVsaW that the decided cases hearing upon tlie point 
unde^ consideration are all one way. and ,7 

Tcr ZXie form,Ha (i)-makes. however, this —ji' 00 , that 

where ti e Revenue Authorities are shown to have exceeded heir )u is- 

li^n under Act IX of 1817, Courts can ^d»Ure lim mdei of 

to tSrview BuTto order to ascertain whether the jurisdiction has been 
rightly exercised or not, the Civil Courts ha«^o power to^questiou the 

^'^™Vnes of tre'Revenue"™uthoriUes, that the; have rightly exercised 
proceedings j Courts have no power to 

jurisdiction under Ac IX “1847 ‘he C v 

'7 ‘ enue AutSes held i "?h7 case, that they had jurisdiction 

€ifd1hertL‘: mro‘l^s\twert 

noTorerr r^lke a decree declaring that the proceedings of the 
Eevenue Authorities in respect thereof are ultra vires. 

K. M. C. 


1886 
AUG. 14. 

Full 

Bench. 

14 G. 67 


(1) 11 C. 704 

65 





ovn-9 


14 Gal. 99 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1886 

July 24. 

Privy 

Council, 


14 C 99 

(P c.)= 

13 I.A. 116 = 
11 lad. Jur, 
33=4 
Bar. P.C J. 
737. 


14C. 99 (P.C.) = 13 I.A 116 = 11 Ind. Jur. 33 = 4 Sar. P.C.J. 737. 

[99] PRIVY COUNCIL. 

Present : 

Lord Watson, Lord Hobhouse and Sir B. Peacock. 
[On appeal from the High Court at Calcutta.] 


Ramkumar Chose and others (Defendants) v. Kaltkdmab 
Tagore {Plaintiff). (3rd, 6th and 24th July, 1886.] 


Kdbulvmt, f^.o>islru/:iinyi of a? rent of n<"ii Chur — fJowiIa'i'tri tenure 
— ^f^n!iHrement and A'^sessmenl of Chur Land—Landlord and tenant—Bengal Act 
VIII of mo. s. M. 

A k^biiliyat, by the tnoanh n( h<»Id in h'^wxW tt^nnro. provided 

that on an aditinino ohnr honomins fi*; for onlfc’vat’on whnlo land, nld and 
n<»w. hold bv th« tenant should he m“aaured. and the nld bavina been dednctod 
from the total, rent should he oa'd for theeroess lanl at a Boe'id-'d rate un to 
five drones, and for anv more at th- nrevvlinc ne*gimnah rat^.,. provided 
also that no'ther fol rcntshmiH h-rnaUz-d .a'>n'^rdin<? tn hcv wi»h interns* there¬ 
on : or that (6) at th" close of the vear. the nnrner ohonJd. hv a noti<.» served OQ 
the bawaladar. require him to tak- a settlement of the -rners land and within 
fifteen davs to file a kxbulivat ; or'r) the excess tand might be seft'ed with others. 
Such a chiir havtuG be-'n form“d the 7.->m?nd\r msasured wJthont notice to. 

and in tho ahseoee of. th« ha-vaKdar TT' ^h-n vo'v'-d a notiee nn th» letter 

rrqu.r.nq hnu to execute ^ kahniivat within fifteen days for na-ment of a fixed 

reiH. upnn the excess Isud as found bv the measurement nr fo vipld nn nossessmn 

this M to a suit in whioh ths zemindar claimed either khas 
possession nr rent nn msasurompot bv ord>rof Onirt. 

t'''''i''vat nor the tp-ms oFs. 14 of Renval A-t VTTI of 
lftb9 oreclnded asutt for assessment of the rent uoor, mns-irement • no^ did the 

oXTe7/l,'' ® ^‘■''l^liromeritas nresnribed bv theVahu'ivat have that effect. 

fnd^ ^ measurement hv the amm ; hut that, until hHh the measurement 
and fho assessment nf -he rent had token nlaep , , . , J 

rw.Mr.o'hu' h' ’h'f-nH no. Ije 
JwdinTuVp'sro^ion':'' ‘ho ronl, aad (c) 

The r-snondent, who wa. nlain-i.r In f.ha a.,ih ou^ of wh^M, fhia anneal 
ar-.,-, was2=m,n-lar orowoe. hv other auoerior t^nu-e TiOOl 0 “ 
m Far. lour, the annellant^, w'-o w-o the defendants holding under him 

by thfl tenuro known a® ba-valadarifl). umer oim 

Tim te-Tnqnn rvhinh the liktpu Tcnm fr^ jj-i- 1 . , « 

cultivation tlmt mmhk be 

ex-Piitnd on the 23rd Annl 1850. -of whioh the «^tinnllw "" 

in their L'^rdshfns* iud^T^ent The 1 ^rn'i^ations are aet forth 

for land formed in nr before fche ygor IRTfi^’h" payable 

land held in the^ori,ina. hawala ttdeC’^r^ 

whereby, in provision in the kahuliyat, 

of the land, both orioinnl and n^w an iX ZTJT''' 

rent for any amnunt not AYoo^d; ^ c. « 6 ints were to pav a fixed 

P^Runnah rate fnrMlJa^d_in^„7thl« 

teporledin 10 dh.ii.idii KiiwT^TK^.hhw Tagore, 

(21 A drone is equal to 16 khanis, and a khani equals between 6 and 6 bighas 
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In 1876 a measuremoiit was mado by the zemindar, an! the excess 1886 
fisoertaioed, but without notice to the hawaladars. and in their JD^24. 
Absence. Afterwards the zemindar served the litter with a notice p 

requiring them to appear at his cutcherry and make a settlement 
for the excess land, or in default of their so doing, to yield possession of CO UNC IL. 

the land. 14 c. 99 

The defendants did not dispute that a char had formed within the (p c.)=, 

4 )ontemplabioQ of the provisions of the kabuliyat, nor did they deny that j ^ 

the plaintiff, if he had brought himself within the terms of the kibulivat, 

was either entitle 1 to additional rant or else to possession. Thev did, 

■howev«% deny his right to either of the above, as claimed in the present 

proc^-edings, on the ground that (a) the plaintiff had nob measured the 

lands in conformity with the terms of the kabuliyat upon due notice given 

to them ; and lb) that he had nob given them such notice as was required 

in regard to the fixing of the rent. 

Issues having bean settle! as to these noints, the Suborjmabe .ludge 
found that there had been no such raeisuramanb as the [101] kabu¬ 
liyat required, and he ordered that a m‘»asurement should be mide by an 
ftmiu of his Court. lie found also that neither the assessment of the rent, 
nor the subsequent demand for it, had been validly made, and le, 
accordingly, dismissed the suit. 

This was reversed by the High Court (CunningHam and MAC- 
LEAN JJ.), and a decree was made for the pl.intiffs. As to the disputed 
measurement, the Judges held that the evidence established a measurement 
fairly within the terms of the kab diyat. They also found that no oh)eotion 
had been taken hv the defendants to the notice given of the pla.ntiil s 
.claim. Thev, therefore, considered that the latter was entitled to actual 
possessiou of the excess lands, which should be ascertained by reierence 

to the map of the Court amin. 

On this apeeal,— , ,i * t 

Mr, C. W. Arathoon, for the appellants, argued that the terms ot 

the kabuliyat as regards meisuremenb not having been comiilipd witli. the 

plaintiff was nob enti led to a decree. In suoDort of tins ho re eried to 

part of the judgment in Jardine Skinner aiul Co. v. Rant SartU Soondari 

Debi (1). He added that, even assuming that the amin s roe-isurenaent was 

flufficient ground (which was not admitted, smU there could be no decree 

for direct possession before the defend mts had had the ootioii of commg 

to a satrdement wi-h the plaintiff. This was his nrincpa ground. Ha 

further objected that there was an entire absence of proof as to the prevailing 

rate The pergunnah rates were discusse 1. and the nature of the proof 

required in reference to them was explained in Shadoo Sin<iH v. 

Bomahoograha Lall i2). It was essential to prove these ralej., as apooired 

jrom Kali Kriuhna Tagore v. Golam Ah Chowdhry (3), win ch arosejn 

-Tirrmei- 9 w. k. 83 . 

(3) 14 C. 101 N (P.C.) = 8 Ind. Jup. 270. 

PRIVY COUNCIL. 

PKESENT: 

Sir Dartm Peacock. Sir Robert P. Colli>r. Sir Richard Couch, and 

Sir Arthur Bobhouse. 

[Qn appeal from the Sigh Court at Calcutta-] 

KALI KEI8HSA TAQOBE u. GOLAM ALI CaOWDHEY. [20th Pobruary. 1881.] 

Juesement - Rent—KabuHyat^Pergunnah raU—Evidence. 

Judgment of the High Court at Oaloutta affirmed, upon the issue of fact. 
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[102] the same neij^hbourhood. That was u case in whicii tlie rent of 
a chur havin'* l)een held by the High Court to be governed by the termg- 
applicable to the parent tenure, in the absence of proof of the pergunnah 
rate, the plaintitf failed to obtain any other rate on an appeal beard by 
the Judicial Committee. 

I'or the respondent, Mr. /. i*’. Q. C., and Mr. It. )’. Doyne^ 
argued that the High Couit had riglitly held on the evidence, and the 
circumstances of the case, that the measuremeut was sufficiently made 
within the terms of the kabuliyat. Also that notice, with demand of 
settlement, having followed thereon, without objection taken by the defend¬ 
ants, the plaintiff had become entitled to direct possession. It was- 
not a condition precedent to tbo bringing sucli a suit as the present. [103] 
that there should have been a measurement: and the High Court had 
rightly referred to that of the amin. 

Mr, C. TT' Aralhoon, replied. 

JUDGMENT. 


Their Lordships’ judgment was delivered on a subsequent day (July 
24tli) by 

Lord Watson.— The arguments upon this appeal had reference mainly 
to the construction of the following stipulations in a kabulivat, dated 23rd of 
April 1850, executed l>y the then tenants, under a hawaldari tenure of 
certain lands comprised in “ the chur to the east of Makhuakhali,” forming, 
part of the zemindari now belonging to the respondent 

“If a new chur accretes contiguous to the aforesaid hawala, and as 
hakiat of the aforesaid (torn), and no revenue is assessed thereon by 
t_he Government, then, whea tlie s_^d chur becomes fit for cultivation. 


at wL t ate r,r tho question 

nam«d. on toe 20tb February 1884 as follows ' ' ‘^e'^^erecl by the last 

the Reguiaiiou iti favour^of the decided the coostruction of 

to be aLssed at Iht pergunrlb rafe' Rut 

any such rate, the Subordinate Judee found no appellaot failed tn prove 

given by the kabuliv.u. and accotdiuci he orn T'T. 

proved tbo perguuoah rate which be appellant had DOb 

they alRrmcd the uecrec. But the learned Judr 7 P.i^'i 'vUh a slight exception 
tbo aupeil^.5 ou taa const.uction o expressed opinioas, adverse to 

that the appellant cannot succeTbecau! oTltlZ' now find 

that Mr. Leith ctn suggest on that ooint ic ^is evidence. All 

for an inquiry. But Vhe issue was Si i bo remanded 

given on it. and the appellant rnusAfa^ d L 7'nu® o* evidence 

not be right now to give him the ouDortumi # ^ i evidonce. It would 

the opmicu of their Lordships oa the RoguUtion'?^^ 

of the appeal, and they do Dot thiok it d« m ? "" '”«o““oo on the result 

ques^t,OD wh,ohD„dersuoheircumstaDcesl „o ^ „ to hear further argumeut ou a 
deo,de that the appellant, hav.oR (abed t„ urn ’‘.f “"o All they ear, do is to 

cannot have any mote lavourable dLree ^',1, " '"TBunnah rate which he alleged, 

~ .,e.ty to a«rm the 

Solicitor for the appellant • Mr 7* T w i 

sectors lor the respondent: Messts. Su.nnerH.y. 
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•A fresh measurenienfe shall be made of the Und of the said ohur and of 
the aforesaid hawala ; and after a deduction of the aforesaid 13-6-16 
gundahs of land, we shall ray rent at the rate of Rs. 2-7-7 pie for 
the excess of land up to five drones, and at the sara (prevailing) 
pergunnah rates for land exceeding that quantity. If we fail to do so, 
the rent will be realised according to the law for the realisation of rent, 
yyith interest on lapsed iosbahnents according to the demands of the towzi 
of the said pergunnah ; or at the close of the year, you will serve on the 
flpob. and on some consoicuous place in the mahahum (head-quarters! of 
any hakim, au iblaoama (notice) to our address, requiring us bo take a 
settlement of the said excess land, and to file a kahuliyat, and fixing the 
time at fifteen days; if, thereupin. we do nob appear before you and take 
fl settlement and fix a kabuliyat. you will settle the said excess lands with 

The 13-6-16 gundahs thus referred to was the original extent of the 
cultivable hawala, and the rent payable for it was fixed bv the l^abnlWat 
fit Rs. 462. In a suit brought by the zemindar in the year 186r), it- 
wa8foundthab’2-ll-l3guudah8. Ac., had accreted to the said 13-6-16 
gundahs. ani that for such excess additional rent was payable at _the i^te 
of R^. 2-7-7 pie per khani in terms of the kabuliyat of 1850 The 
CipDellants have [104] since cootiouad bo be tenants of the hawala and 
said accreted lands, amounting in all to 16-2-9 gundahs, >fcc., at acimu/o 
rent of Rs. 570*1-1, iko. 

It is nob matter of dispute that, at the coramencemenb of the year 
1876 a new chur had accreted to the hawala in question, which was to a 
large’extent comnosad of land fib for cultivation. The resnondent alleges 
that, in April of that year, a new measurement of the original hawala and 
of the accreted ohur was made by his servants under his instructions. 
The measurement was mide without intimation to the apneliants. and m 
their absence. The respondent thereafter, on the 28bh March 1878. caused 
a notice to be served oo the appellants, who are the registered tenants of 
the hawala. setting forth the fact of measurenoenb. intimating the precise 
fitnount of the increased rent due in respect of the excess land, according 
to the rates specified in the kabuliyat. and requiring the appellants to appear 
cither before himself or his principal officer within fifteen davs from 

aervioe, “ and file a kabuliyat for the said quantity of Und and for the 

aaid amount of rent; otherwise after the exoirv of the said fixed period, 
ander the terms of the said kabuliyat. T shall take khas possession of 
the land in excess of the said Dr. 16-2-9 gundahs of land for the 

purpose of settling the same with others.” 

The appellants paid no attention to the notice, and the respondent, 
on the 29tb March 1879, presented his plaint to the Subordinate Judge, 
In which he prayed; (l) that the Court should direct a measurement o 
the excess land and give him khas possession thereof; or otherwise U) 
that the Court should, in the event of its declining bo give him possession. 
fiBsess the root of the excess land payable under the kabuliyat. On the 
rtapondent’s motion the Judge ordered a measurement of the accreted 
land, which was made by the Court amin in presence of the parties, and 
duly reported. Evidence was then heard on both sides, and, on tne 
29th June 1831, judgment was given dismissing the suit with costs, but 
the formal decree was not made out and signed until the 27th July 
1881. The Subordinate Judge came to the conclusion, though with some 

faesination, that service of [105] 

I>li8hed. He was of opinion that the rospondanb had failed to prove any 
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measurement of the excess lands as alleged, and had also failed to provff 
pergunnah rates, both of which he held to be conditions precedent of Ihff 
respondent’s right to possession. And, as matter of law, the learned Judge 
decided that the stipulation in the kabuliyat with respect to khas posses* 
sion, which ho terms the forfeiture clause, is void. The learned Judge 
further held that the suit, so far as it prayed for assessment of rent, could 
not lie, inasmuch as the case was regulated by s. 14 of the Rent Act. 

On appeal the decision of the Subordinate Judge was reversed by the 
’ High Court, (Cunningham and Maclean, JJ.) who on the 11th May 1883, 
gave the respondent a decree for khas possession of whatever land mighfr 
be found, according to the Civil Court amin’s mao, to be in excess of 16d, 
2k, 9g, 2o, 2k. Unfortunately the amin reports two measuremeots on the 
map prepared by him, leaving it to the Court to select one or other of 
them, and the decree does not specify according to which of these the 
excess lands are to be ascertained. 

The learned Judges of the High Court differed in opinion from the 
Subordinate Judge, as to the fact of a measurement having been made by 
the respondent before the notice of 28tb March 1878 was served. They 
state that, upon the evidence, they are “ unable to find that there has noV 
been a measurement within the terms of the kabuliyat." Upon that view 
of the facts they seem to have been of opinion that, on receipt of the 
notice, the appellants ought to have appeared within the fiftpoo days, and 
to have then stated any objections which they had to the measurement or 
to the rent intimated, and that, seeing they raised no objections to either 

until the present suit was instituted, the respondent was entitled to tbs- 
alLernative of possession. 

• U Ti’®''' a™ of opinion that the Subordinate Judge erred 

m boidins that the provisions of s. 14 of the Rent Act anplv to the 
additional rent, winch is stipulated in the kabuliyat of 1850. Thers- 
18 nothing m the terms of that document, or of s. 14 of the Bent- 
Act, winch can oust the jurisdiction of the Court, either in regard 

enr wrn'"'? K “ assessment of thtr 

TvcLs f ni ”“.1 f'' stiunlated that befora 

chons Tt zemindar can call upon bis tenants to 

choose between making a settlement, and yielding possession to him, there 

shall be a measurement, but the document does not specify by whom that 

fT“i;is1n !nro'^ .ivlMVappSl nl 

thirp'etrnry it.: rreirr Tde::h^ 

after tl,: nXVwrs6rve1i“'''’an1 ifTl^rhid 

f^rith, would protebly have h t 1 good 

to measure: and io the uoti’e^tferreT 7 777'““ iotention 
in terms ol ihe kabuliyat of 1850^ " to 

land, and to file a kabuliyat ” lint ^ n j ^ of the excess- 

days to “file a kabuliyat for Hia « . upon them within fifteen 

amount of rent ’’ The differpn and for the said 

one of form merely b ol ZlT ' wu requisitions is not 

plates is ihataheVa mea^^^^^^^^^^ 1850 eontem* 

the teoauts.and to which thev oiipht “^de within the knowledge of 
specific objections, thay may reoutd t®'' 

are or are not willing and ready to^ taU whether they 

leady to take a lease of the excess land. Ifr 
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does not contemplate that the new kahuliyat must of necessity be 
eseouted within the fifteen days. It is obvious that, after 
oome in, ana have agreed to take a lease of the excess land, they ^ 
nroDiietor may differ both as to the precise extent of the laud and as to 
Jhe rent to be paid for it; and in that case their differences must bo settled 
bv the Court. On the other band, their Loidships are of opinion that, uiid 
the terms of the kahuliyat of 1850,the proprietor is not precluded from brin„. 
ine his suit without taking any preliminary stop, in order to have an auth¬ 
entic measurement made and the rent assessed ; but, in that case, 
put the tenanis to their election between paying rent and giving up 
noasesMon unbil both these things have been done judicially. 

^ [107] In the present case, iheir Lordships are of . . 

measurement of 1876, without intimation to the appellants, coui^od it 
ZpSr terms of ihe notice of March 1878. is not psr se suthcient to 

entitle the respondent to insist on his claim for khas 

excess land, as now ascertained by the measurement of the Court amm. 

■Rut theresDondeDt is, in their opinion, entitled to have a decree, in te 

and assessing the rent payable for it, in terms of the kahuliyat of 18o0. 
Tbeirrordships are uu^le to concur iu the finding o the Subordinat 
Judge, to the efi'ect that the respondent has failed ‘0 P'^°™ 

irrr:=' r si’S - s S™ r r: 

the tbsBre“f‘’:ny'“’evidence enabling them 
Staternems A and B contamed m the report o' ^ ‘ ^n, ^t e ^ 

Lordships are of opinion that (the on^s being J 

measurtments given rent now assessed ought to be 

“d'bTS:..d i.» -h.. .h. 

extent of excess land tor which rent is now payable, ‘be piecise 

amount of the increased rent may be ascertained m ‘be Cou“ be o 

and decree given accordingW. mt^ rl rllizrhetuts in teTms of 

Sro7re:l:^a^rh" Vn“t^rL of the b»buliyat of 1850, and^ 

if the appeUants do not come in and make a ® land 

kabuhyat, he will then be entitled to khas Possession of the^exc^ess^l^.^d 

which has accreted to the original ba wala, an 

inoreased rent was found to be payable m the .' , - Courts 

".C."“.SXdtV »<=-■>' 
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Appeal. In these circumstances, it appears to their Lordships that there 
can he no injustice done by deciding that each of them ought to bear their 
own costs. 

Their Lordships will therefore humbly advise Her Majesty to reverse 
the judgment of the High Court appealed from, dated 11th Mav 1883, 
save in so far as it sets aside the decree of the lower Court, dated the 
27th Julv 1881, and to tied that neither the appellants nor the respondent 
are entitled to the costs of suit incurred by them in either of the 
Courts below ; to declare (l) that the respondent ought to have a decree 
ascertaining the extent of excess lands in the possession of the aopel- 
lanfs, and assessing the rent payable therefor, in terms of the kabuliyat, 
dated the 23rd April 1850: (2) that for the purpose of ascertaining 
the extent of the said excess land, the measurements contained in 
Statement B annexed to the report by the amin of the Subordinate 
Judge’s Court are to be taken as correct, and that from the total area of 
land in the possession of the apnellants ascertained by the said amin to 
be cultivable and properly assessable with rent, there must be deducted 
13d. 6A. ISf/. the extent of the original hawala as fixed hv the said kabuli¬ 
yat, the balance remaining after such deduction representing the extent 
of excess lands for which rent is payable: (3) that the rent payable for.'the 
excess lands ascertained as aforesaid is at the rate of Rs. 2-7-7 pie per 
khani for five (5) drones thereof, and for the remainder thereof at the rate 
of Rs. 6-4 annas per khani; (4) that rent became payable in respect of the 
said excess lands from and after the 23th day of March [109] 1878: and, 
subject to these declarations, to remit the cause to the Court below. 
There will be no costs of this apneal. 

Judfjnienl reversed. Cause remitted. 

Solicitor for the apnellants: Mr. A. U. Wilson. 

Solicitors for the respondent; Messrs. Wrentmoreand Swinhoc. 

C. B. 
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suit w«s brought to estubhsh a motorari'l'’®'’ XI of 1869, « 

upon the share in tL Unds Ttbe „ . 6^' 

'’I vl'*' ®"“®ssiv6 benami hollr.'^ the’'mlin 

Who hftd granted the mokurari were anti led S question was whether those 

the land comprised io their gran? aXc to o' 

was the actual possession or receiot of th «iosb important fact 

receipt of the rents ; this being also material in 
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regaid to limitation under Act XV of 1877, ech. II, art. 144, the twelve years’ 
bar commenciDg from the dale of possession first held adversely. 

The mokaratidar having granted a dur mokurari lease of part of his holdtng, 
whioh was afterwards surrendered for good consideration, ikrarntmasto this 
effect were executed, but not being registered were not receivable in evidence. 

Held that to prove the surrender, a fumal deed of re-oonveyance was not 
necessary—the receipt of the money and the relinquishment of possession 
sufficiently showing what had become of the dur-rookurari interest. 

The mokurari lease having been eHablished as to so much only of the lands 
as were covered by the title proved, the decree below 
apportionmeot had been raised, was conditional that the 

ehonid be paid : Eeid that this condition should have been omitted, tbc 
amount of rent being determinable by a future proceeding, if necessary. 

[F., 19 lod. Gas. 124 (125) ; R.. 6 C.W N. 905 (911).] 
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[lio] Appeal from a decree (15th February 1881) 

Court varying after a remand (13th SeDtemher 1880) a decree (15th August 
1878) of the Subordinate Judge of Bhaaalpur. 

The question raised by this appeal was whether a mokarari lease, or 
permanent tenure at a fixed rent, had been established as an incumbrance 
under the provisions of s. 54 of Act Xl of 1859 (the Zemindan Revenue 
Sale Law) upon a share, which had been sold for arrears of revenue, and 
whioh had partly come into the oossession of the purchaser. The share 
was one separated in the Collectorate books as part of an entire revenue 
mehal. named Bisthazari, in the Monghyr district, and comprised abeub 
thirty-nine villages. Ttie existence of the mokurari lease denendod upon 
whether or not pottas, dated respectively 13th March and 6th April, had 
been granted by persona having title to the villages, or any of them, com¬ 
prised in the pottas. And this question again depended on whether, after 
successive transfers made benami. and to fictitious owners, the villages, or 
any of them, were in reality subject to the ownershin of Mussamut Bahu 
Begum, and after her death to that of other heirs of one .Abdur Rahman, 
and were owned by them at the time of the granting of the pottas. 

In 1851 the share belonged to two brothers, of whom one was Ahdur 
Bahman, above mentioned. He was the husband of Mussamut Bohu 
Begum. The other brother, Mokim Khan, had a son named Isa Khan. 
On the death of Abdur Rahman, some t’me before 1856, one-foiirth of 
his interest was inherited by Bohu Begum and three-fou'-ths bv Mokim 
Khan whose son Isa soon after succeeded to the latter on his death. 
Bohu Begum died in 1864, and her brothers, who were her heirs, executed 
the two pottas in 1866. At one time Bohu Begum was benemidar for 
her husband, and a series of b-nami transfers took place, which are fullv 
fltabed in their Lordships’ judgment. Therein also are given the facta as 
to decrees made against benami holders ; and as to a tenanev obtained 
by the Raja Rajendernarain. who, and his son after him. obtained posses- 
eion of five annas and twelve dams of the share for which rent was raid. 

To whom they paid it, and whether to Bohu Begum and her [111] 

heirs after her, down to the year 1866, when the mokurari pottas were 
granted, were contested points. 

As to nine of the villages the plaintiff, alleging that she had been 
dispossessed by the defendant, asked for restoration of them, and a decla¬ 
ration of her title to them as well as to thirty others. 

The defendant not disputing that his purchase was subject to any 
ioTta fidt sod subsisting iooumbraoce, denie'l that the olaintiff s alleged 
tenure was so; or that any possession had been held, either by the^ 
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plaintiff’s lessors, or any one on her account, ■within twelve years before 
the institurion of the piesent suit on 26ih February 1878. 

The Subordinate Judge in his first judgment held the claim to the 
mokuraii interest to he taned by limiiation, finding that the alleged 

. grantors had not held possession within twelve years before the suit. 

On the plainlifi's appeal the High Court (MnxERand Maclean, JJ.) 
being of opinicn that" the question of limitation could not he entirely 
^ separated horn the questions of title, and other questions which arose’' 
remanded the suit for further evidence (under s. 5C6 of Act X of 1877) 
as to the execution of the leases of 1866. and other points. 

A return was made that, in the opinion of the Subordinate Judge the 
alleged grantors of the mokurari leases of 1866 were at that date out of 
pos^ession, though the leases had been executed, and that they were nob 
boiia Ade locumbniDces. The High Court, afier the return made, differed 
from the first Court as to limitation, holding the suit not barred, and also, 
as to the facts, that the leases were bona fide incumbrances. The Judges 
held that the plaintiff could claim under the leases to the extent of what 
had actually bten the share to which the alleged lessors were entitled ab 
the date of the leases. This was the one-fourtbiohented by Bobu Begum 
and It was in their opinion reduced by the deduction of a one-anna part' 

nre^re conveyed away in a dur-mokurari lease, and 

Tbe decree of the High Court was that as to certain of the mouzahs 
m which the plaintiff claimed possession as mokuraridar over a six 
aonas twelve guudas share, she should rernvpr Tuol 

a th.rteeu gundas share odv ; aed as toTer da,m m T 

ZrTTeitro stt onw ^ 

that the poLias of Ib66^had^eflect uTentUk iT”’ appellant, argued 

m the whole share that had fallen m . “okurari interesb 

Begum haa been in apparem p^^ 

bau bten more than once rtcoeni.ed bv Un ^**^6®*^ 

If all the indicia of ownershin ^ judicial proceedings, 

the hands of a benamidar the trL o ™ P**®®"*’ “5 had been here, in 
01 ao alienation by sh;«t. that“>6 effect 
acquiescence, and that the numbaser h A “‘“'® "‘‘'hout his own 
Here Isa Kbao bad acquiesced in h f “>at fact. 

Upcjh Smgh (1); kamcoomar ioo^,iTv i)oss v, 

in Mayne on Hindu Law aud Usage, para 369**'"' ^ 

For tbe respondent, Mr T TT ■ -i nr 
at only as to the one-lourtb inherited^b contended 

St, title, and inleiest that was miroV, a^\ 
to any proved and definitely ascerLnflH ownership, subjecfc 

■--^ce^t^nounrbrance. Section 28 should 


(•^) n B.L.R. 46. 
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be contrasted with the terms of s. 259 of Act. YIII of 1859. There had 1886 

been no proof of Isa Khan having abandoned bis right to the three-fourths. July 2 i. 

Mr. J. D. Mayne replied. Pnivv 

Counsel for the respondent were also heard on the cross- appeal which 

raised the question whether the whole claim was not [113] bsmed by CO UNC IL. 

limitation under art. 144 of the second schedule of Act XV of 1877. ^ 

Keference was made to GuttQa Govind Mundul v. The ColhctoT of the 24 - jp q \ _ 

Pergunnahs (1), where this Committee held that the law under the Regu- ^ 

lations having established a limitation of 12 years after 

cot simply was the remedy barred, but the title was extinct, id favour 50 g_| 
of the possessor. The same pyuciple was maintained in the Limitation ^ 

Acts. 

JUDGMENT. 

On a subsequent day, July 21st, their Lordships’ judgment was deli- 

▼ered^by ^ Coucg _On the 14th of June 1875 Rampersad, the father 

of the respondent in the original appeal and appellant in the cross¬ 
appeal, purchased at a sale for arrears of GovernmeDt 
of the mehal Bisthazari, pergunnah Bisthazarl. for Rs. 64 uOO, and 
received a certificate of sale thereof from the Collector of Monehyr. 

The sale was made under the provision in s. 13 of Act Xl ot 
1869, the 54 th section of which enacts that when a share or 
shares of an estate may be sold under the provisions of s. 13 or s. 14, 
the purchaser shall acquire the share or shares subject to all encum¬ 
brances, and shall not acquire any rights which P®ssess®d by 

the previous owner or owners. On the 25th of February 1878, the 
appellant m the original appeal, Imambaodi Begum, brought a suit against 
Bampersad Das and others, claiming to have an encumbrance upon the 
estate by virtue of two mokurari pottas, one executed by Mirza Tasadduck 
Hossein Khan, alias Jboti Khan, on the 1st of March 1866 and the other 
by Muza Mahomed Taki Khan, alias Ban Khan, on the bth of April l«bb. 

Tbey were the brothers and heirs of Mussamut Fatima Begum, Nawab 
Bobu Begum, and tbey thereby leased in perpetuity to Imambandi lieBum, 
in the names of her servants SN 6 d Jaffer Ali and Mussamut Nazirumssa. 
the mouzahs specified in the first paragraph of the plaint (being part of tbe 
estate purchased by Ramperead Das) at an annual jumma of Rs. o.bU , 

7 annas and 6 pie. The main question in the suit and in the appeal is what 
was Che right of Bohu Begum in the estate which was thus leased, ihe 
question in the cross-appeal is whether tbe suit is barred by tbe law o 

[114] The property in dispute originally belonged to one Abdur 
Bahman, and it was, along with the share of his brother, Mokim Khan, 
brought to sale in executioQ of a decree agaiust them on the 1st ol Decem¬ 
ber 1851. It was purchased by their servant, Najaf Ah. and it was proved, 
and has been found by both the lower Court?, that his purchase was 
benami for Abour Bahman and Mokim Khan. Najaf Ah s name appears 
to have been entered in the Collector’s books as the proprietor, and to 
have remained there till the sale in 1875 to Bampersad Das. On the 
26ih Dtcember 1851 Najaf Ali executed two ikrarnamafi—one to bheiK 

Ahmed Bukeh and one to Bohu Begum, who was the wife of Abdur 

Bahman. In these the sale by auction on the 1st December is 
mentioned, and it is stated that ou t of 16 annas of the purchased 

(I) 11 M.I.A. 346 (360. 363). 
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property he purchase'! 9 annas 1 dam for one Sheikh Ahmed Buksh, 
and 6 annas 19 dams for Bohu Begum, and that they having failed 
to procure the earnedt-monev and the consideratioo-money, he had 
obtained it from Mr. Peter Omraet, and had made a conditional sale 
of parts of the purchased property to Mr. Omraet for Rs. 10,190, aud 
certain leases for nine yeirs of other parts to Omr-ietaod to other persons 
on /^urpeshgi. Tnen follovv these words : ” That when the whole and 
“ entire Rs. 19,190, the consi leration-money. with interest, will be paid 
“off from the proceeds of the villages, or io cash, by Sheikh Ahmed 
" Buksh and Mussamub Nawab Bohu Beguna aforesaid to Mr. Peter 
“ Omraet, purchaser, then I will execute deeds of sale aecordina to their 
request, for the same consideration-mooey, that is. the auction sale- 
I' price of the entire properr.y purchased hy me, that i^, in respect of 
‘‘ 9 annas 1 dam to Shaikh Ahmed Buksh and G annns 19 dams to Mas- 
“ samut Nawai) Bohu Begum aforesaid.” The statement that the purchase 
was made for Aliened Buksh and Bohu Be2um was untrue, and the evid¬ 
ence proved that the loan by Mr. Omraet was negitiated for by Abdur 
Rahman and Mokim, the real purch tsors. The intention of the ikrar- 
namas appears to their Lordships to have been that, wlien the mortgage 
was paid off. Ahmed Buksh and Bohu Begum should be respectively 
benaraidiir for each of the brothers in the place of Najaf Ali. If any 
cash was paid in satisfaction of [118] the mortgage it would be pud io 
their names to give colour to the transaction. 


Ahdur Rahman died some time between 1854 and 1850 The pre¬ 
cise date does not appear. He left as his heirs his brother Mokim who was 
entitled to three-fourths of his property, and bis wife Bohu Be<^um who 
was entitled to one-fourth. The date of Mokim s death also does not 
appear, but it was before January 1861. and he left as his heir his son Isa 

Ivhan, who thus became entitled to the three-fourths of Abdur Rahman’s 
property. 

On the 8th of .Tanuavy 18G1 Najaf Ali executed a deed of sale. It begios 
It hen lefers to the cooditional sale to Omraet and the two ikrarnamas 

and after stat.og that owing to drought and for payment ^ 00™"^ 
revenue Najaf Ah had obtained other loans, aod decreerh!™ been 
ohiamed agamst him ,t proceeds thus : “ Now llussamut Nawab Bohu 

Begum. Widow of Khaja Mahomed Abdur Rahman Aann. T u 

me wholly and in lull on account of trpurchaseTo'nfrof ,h ' .’r' ”"'1 

deed of sale, and the amount of the decree dne tor ? ^ oond.t.ODal 

io proportion to her own share ^ 

tion, and taken thexurpeahgidue to tieeal f I calcula- 

and the amounts of debts due to ^ mouzahs, 

upon herself to pav, and asW 

in duo form.” Then Naial Ali II ° and give a deed of sale 

share which wasourchase i hv Ahf ” to Bohu Begurn the 

formity with the ikmrnama, in con- 

the statement as^toThlrirprlh^My'tnchLou^’''” 'h 

purchase having been made for her The m f ® of bis 

one had most probably bean paid off fro ^ usufructuary 

included in it and in the aurp Lt u ” 

cides closely with the allegerpa^te;. Tre7'’ ich ooin- 

from the statement in the deed an/l . Judge thought, 

by Abdur Rahman or out of his estate th ^ payment 

bis estate, that the money was paid by Bohu 
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Begum, and that owing to that payment she had acquired an exclusive 
right to the share, but the Judges of the High Court were of opinion 
[116] that there was a mere transfer of names, and the real ownership 
in the property, after Abdur Rahman's death, remained in his legal heirs. 

This is the conclusion to which their Lordships have come. 

It is very difficult to understand what was the real character of the 14 C. 109 
transactions which followed upon the deed of sale. On the ‘23rd of January (P.C.) = 
1861 Bohu Begum executei a potta. by which, after stating that the 13 I.A. 160- 

estate was especially owned and possessed hv her. sno leased it in per- lO lad Jur, 

petuityat an annual rental of Rs. 0,000, on payment of Rs. 7,000. as 468-4 
nuzurana monev, to one Mussiti Khanum. Three da\s afterwar ls she Sar. P.C.J. 
executed another deed by which she conveyed her proprietary right to one 732. 
Hosseini Khanum. These persons, who were described in the instru¬ 
ments as inhabitants of Patna. were slave girls of B^hu Begum living 
with her in Patua, where she resided. Some time in 1862 BoUkun. the 
widow of Abmecl Buksh. in whose favour Najaf Ali had executed a 
deed of sale of Mokim’s share in accordance with the ikraruania of 
1851 and who is shown to he Isa Khan’s benamioar, brought a suit 
against Hosseini and Bohu Begum to enforce her right of pre¬ 
emption based upon the alleged transfer of the disputed share by Bohu 
Begum to Hosseini. On the 21sb of .4pril 1863, this suit was decreed by 
the first Court, but on appeal by tbe defendants that decree was i-evei sod 
by the High Court on the iOth of March 1864. It has been seen that 
before this suit was brought, Isa Khan had become entitled by inheritance 
to the share of Mokim and thvee-fomths of .^b(lul• Rahman-s. He did not. 
however, intervene in this suit, and it may, their Lordships think, be 
fairlv surmised that the sale wliich was impeachel was only a proteml^ed 
one,’ and the suit was practically brouglit by 1st Khan in order 
to strengthen the benami titles of Bolakun and Bohu Begum, and thereby 

defeat the creditors of Mokim and Abdur Rahman. It w^s said in this 

appeal that it was an admission by Isa Khan that Bohu Begum was the 
real owner. It may be so, but it is not conclusive and must bo looked at 

with the other evidence. 

In May 1850 or 1857 (two documents on the record giving different 
years) Imambandi Begum had obtained a decree ag^nst Bohu Begum 
for a large sum of money. In execution of that [ll7] decree an order 
for the attachment of the disputed property was made on the 18th of May 
1861 but the actual attachment was not made till the 27bh January ibb-l. 

It was probably the apprehension when the property had been t. ansferred 
into the name of Bohu Begum of this decree being executed that lod to 
tbe transfers to Mussiti and Hosseini. That proceeding was temporarily 
euccessful. for on their intervention the property attached was re'eased on 
the 6tb December 1864. Bobu Begum had died m October 1864. and 
on the 29th November 1865 Imambandi brought a suit against her 
brothers and heirs, and Mussiti and Hosseini. to have tbe order of 
the 6th December 1864 set aside, and for a declaration that the property 
was liable to be sold in execution of her decree. In this she was 
successful, and. having made a fresh application for f 
of the mouzahs attached in 1864 were sold and realized about Rs. 34.060. 

At this auction sale Isa Khan was one of the purchasers, which was 
greatlv relied upon as an admission of Bohu Begum’s title. It is such 
an admission, but it is nob sufficient to prevail against the evidence that 
Bobu Begum was only a benamidar. Imambandi did not in these 

77 



INDIAN DECISIONS, NEW SERIES 


1886 

July 21. 

Privy 

Council. 

11 C. 109 
(P.C.) = 

13 I.A. 160 = 
10 Ind Jur. 

168 = 4 
Sap. P.C.J. 
732. 


14 Cal. 118 


[Yol, 


proceedings disclose the existence of the mokurari pottas which are the 
foundation of her present suit. 

Where there are benami traasacbions and the question is who is the 
real owner, the actual nossession or receipt of the rents of the property 
is cno=!d important. !□ this suit it is also the material fact with reference 
to the law of limitation. On the 16 h of December 186'2 Rija Mohender 
Narain, an inHueat'al zemindar of the district, obtained a ticca notta from 
Mu^s'ti Khanum of 5 annas 12 dams of the property in suit in the name of 
one Gajadnur and a dur-mokurari potta of the remaining one anna of Abdur 
Rahman’s share. On the same date, or shortly afterwards, Hosseini 
transferred to the Raja her proprietary interest in tlie one anna. 
From that time till the surrender which will he afterwards noticed. Raja 
Mohender, and after hisdeath his son Rtja Ram Narain, was in the actual 
poS'^essioD of the pronerty, and the question is, who received the 
rent of the 5 annas 12 riams which he held as lessee. The Subordinate 
Judge found that R-ihu Begum held possession under the bill of sale 
until her death. He apuears to have done this upon both the oral and 
[118] documentary evidence. One of the Judges of the High Cmrt was 
clearly of opinion that till the death of Bohu Rpgum the Raja held the 
di'^puted property as her tenant; the view of tlie other was that the Rtjas 
held as tenants of Bohu Begum for the owners, viz., Abdur Rahmin’g 
heirs. With regard ro the uoss**ssion after her death, the Subordinate Judge 
came to the conclusion that her brotliers, whon:i he ciIU the two Khang, 
did nob hold possession of the shares in suit, either directly or bv coilecting 
the rent from the ticcadar,and that they granted the mokurari to Imamhandi 
while they were out of possession. In his judgment on the first hearing he 
discusses the evidence and states his reasons for this very fully, and refers 
to that judgmenr, in his judgment at the hearing on the remand. The 
Judges of the High Court came to the same conclusion as to the posses¬ 
sion of the Khans, but they thought that until the Raja refused to pavthe 
re^b to them they were m constructive possession of the property through 


Both Tii.lqes fo'mrt that) there was no payment of rent to Isa Khan 
til after April 1806, ainl consequently no a.lverse possession, and 
held that the suit iras not Imried by the law of limitation. The law 
applicable is art. .44 in the second schedule of Act XV of 1877, which 

nos^Lio " '''‘'"‘‘■‘“•I (12 years) run from the time when the 

possession of the defend iiit becomes adverse to the plaintiff. The Subor- 

™nt from tl, T" -‘o possessmn bvrecipVof the 

rent f om thoH ija liroui-h Mussiti, but he was unable to fix the time 

resrof M Ctfee 411^' 'o'- ''oubting the correct¬ 

ness ol Ml ■ Justice llicter s opinion thit Isa Kuan did not assume adverse 

possession through Mussili lill the end ol 1869 adverse 

that the Gove?ment rtenL Narain, who said 

the mouxis and very fi tie 

[119] he did not reco.le-t wLthn h 

not appear to their Lonil ^oes 

the receiot of rent by Isa Khan twelve *”** ®^'''slactory evidence of 

and the finding of the Suboi-lin t 11'® ®uit was instituted, 

eOl the buboidmate Judge that there was, appears to be 
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based upon a supposition arising from Isa Khan having won over Mussiti 188® 

the fcenamMessor to his side, and not upon evidence of a receipt of rent July 91. 

directly from the Raja. Therefore, upon the main questions in the ap- 

peals, their Lordships have come to the conciusion that Bohu Begum 

•was the real owner of the one-fourth only, which she took hy inheritance COUNCIL. 

from Abdur Rahman, and that her suit as to that is nob barred. ^ 

The High Court has made a decree in her favour as to the ooe-fourfeh. ,p q , ^ 
but wii'h two qualihcaiions, which it appears to their Lordships 180 = 

not to have been made. The first is in regard to the one anna, the 
Buhiecbofthedur-mokuraritothellaja Mohenier. As to this theevid-mce 
of Raja Ram Narain was tnat in 1874, having been disoossesse i and b=»ing 
ready to bring a suit, the servants of the heirs of Bohu B^gum and Im<m- 
■bandi Begum came to him, ami having taken R<. 7,000. he made a settle¬ 
ment of the ticca and dur-mokurari and reli'iq iished them to the heirs of 
Bohu Bogum and Imambandi Bagum. Ihrarnavias were executed, hut 
through some neglect they were not registered within the time required 
by law to give them validicy. The High Court, on the ground that th^re 
was DO valid reconveyance of the one anna share either to ths ]>lairitiff 
Imambandi or her lessors, deducted it from the one-f ourth share. This, 
in their Lordships' opinion, ought not to have bsen done. A formal re¬ 
conveyance of the one anna share was not nec'ssai'y. The receintof the 
Rs. 7,000 and relinqu'shment of possession by the Rija to Imambandi or 
her lessors was sufficient to make it subject to the lease and to give a 
title against Rampersad Das. 

The second qualification is that, although entitled to recover only a 
one-fourth share, she was held bound to pay the wholo of the rant reserved 
by the mokurari pottas, and the decree in her favour is expressly made 
subject to that condition. The quest,ion whether the rent should bs appor¬ 
tioned or not does not appear to have been rai-ed. and ought not to be 
decided in this suit. That condition should be omitted from the decree, 
leaving [120] the liability for rent to be determined hereafter if it should be¬ 
come n^cessiry. Tlnir Lordships will therefore humbly advise Her Majesty 
to vary the decree of the High Court in manner f flowing, that is to say. that 
where the plaintiff is decreed to recover a 13 gundas share out of the 
mouzaha mentioned therein, she shall be decreed to recover a sh-are of 

I anna 13 gundas, and where she is decreed to recover a share of 

II gundas out of the mouzihs mentioned she shall be decr-*ed to recover a 
share of 1 anna 11 gundas, and that the pirt of the decree whereby she 
is ordered and decreed to pay the whole of the mokurari rent to Ramnerssd 
Das shall be omitted, and that in other respects the decree shall be affirmed. 

Their Lordships think that the parties should bear their own costs of these 
appeals and the aoplication to file the cross-appeal, and they therefore 

make no orders as to them. . 

Decree varied. 

Solicitors for anpellant: Messrs. Oehme and Summerhays. 

Solicitor for respondent: Mr. Wilson. 


C. B. 
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Before Mr. Justice Beverley avd Mr. Justice Porter. 

Dwarkanatii Missed {Defendant) v. Tahita Moyi Dabia 

AND O'l’HEBS {Plaintiffs), and Nachan Mandal .\nd dtbres 

{Co-defendants)."^ [31st August, lHH6j 

£i of title — Besronytion—Chittos. 

(ioverrnient reputnptioo cbittas. in the ab-^ence of tbo resumption proceedings, 

are not conclusive evidence of title as against third persons. Ram Chuiider S&o 

V. Bunseedhur j^aik ilj followid. 

[F.. 1 C.W N. 5c0.] 

This was a suit brought to recover possession of eight plots of land 
clainit'd by the plaintiSs as belonging to their resumei taluk No. 4830. 

[121] The defondaub. who alone appeared, the uubnidar of the village 
in which the land was situate, denied the plaintitl's' title to four of such 
plots, and pleaded limitation. 

Tlie Munsif gave the plaintiffs a decree for the four plots as to 
which the plaintiffs’right was not disputed, and as regarded the four 
disputed plots, he bel l that, even assuming that they belonged to the 
plaintiffs' taluk No. 4830, they had been dispossessed therefrom more than 
twelve years previous to the filing of the suit, and that therefore the suit, 
as regaidel those plots, was barred by limitation. 

The Subordinate Judge, on appeal by the plaintiffs, held that the 
plaintiffs had made out their title to the lands, relying on a copy of a 
resumption chitta referring to the four plots in dispute; ami relying on 
this proof oi their title presumed that the plaintiff's had been in possession 
within 42 years from the date of suit. 

The defendants appealed bo the High Court. 

llaboo Bask Beltari Ghosc, for the appellant, contended that tbe copy 
of the rebumution chitta was not a public document, and should not have 
been admitted in evidence, citing Rani Ckunder Sat> v. Bunscedhur Naik (l)f 
and that the Subordinate Judge was wrong in presuming that the 
plaintiffs were in possession of the property because they had in his 
opinion proved tlieir title. 

Haboo Ashutosli Dhur, for tho respondent. 

The judgment of the Court (Bevekley and PORTER. JJ.) was as 
follows:— 


JUDC4MENT. 

This suit was brought by the plaintiffs to recover possession of certain 
plots of land which they claim as appertaining to their resumed taluk 
No. 4830. The claim was resisted by tbe putnidar who claimed the lands 
as appertaining to his zemindari. 

The Court of first instance found that the plaintiffs had failed to 
establish their title, and also to prove their possession within twelve years 
prior to the institution of the suit. 


‘ AppeHl from Appellate Decree, No. 1077 of 1856, against the decree of Baboo 
Parbutty Milter. Subordinate Judge of Jessore, dated tbo 15th of March 1886 , 

?9rh"o'f Lpt^terisw, 

(1) 9 0.741. 
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resumption of the particular lands in smt^ resumption 

The oresent case appears to be prec seiy siraua irnno^sible to 

;Z“1n‘:ur opirtfS upon that cbitta as by itself proving the 
have bis costs in this and in the lower appellate Court. 
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,e^re Sir ... Co^r 

..OXHKK^-NOK), ^ 

[24th November, loob.i 

Parddcn-Suit/orpcrbtiono/cperliono/ion^^ 

EeU, (PETHERAM, 0-J.. pottnn^ooW of joint family property. 

Ll^m!ll.nrtr.r.r ™r,r'fo tC3 plalntid to .ring a .r.l. set 

‘ •■ m ; R.. A.W.N. ( 19 ? 5 ) 169 = 2 A.L.J .^ ; 
l^°iad’ci. 8 l 6 ; IiTuT. 393 = 23 il.L.J. 61 ( 72 , = 14 Ind. Cas. 52 l , 529 ).] 

THIS was a suit for parWmn of certain^ iomt 
consisting of a house ® „operty which he alleged to be his 

T‘ ;ir r g,r 

• Appeal Irom^PP^ii^^^nS^h ofVuifisT”. 

of ‘hat dittriot. dated the 21et o. august 

18W. (1) 9 C. 741. 
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issue io favour of the defendants, viz., that it was joint property. The 
only question material bo this report was whether the suit must be dis¬ 
missed because all the joint property had not been included. The suit 
having been dismissed on this ground by the Subordinate Judge, and 
this decision afiirmed on appeal by the Judge, the plainbitf appealed to the 
High Court. 

B.aboo JoQendranath Bose, for the appellant. 

Baboo Gopi Nath Mookerjee, for the respondent. 

The following authorities were cited 

For the appellant— Padmamani Dnsi v. Janadamha Dasi (1); Mayne’s 
H. L., s. 417. 

For the respondent— Ramjou Ghose v. Bam Runjan ChucherhuUi (2); 
Parhati Charn Deb^. Ainuddeen (31: Ra7}i Lochun Patlack v. Rughooohur 
Dijal (4) i and Radha Churn Dass v. Knpa Sindhu Dass (.O) 

JUDGMENT. 

The judgment of the Court (Petheram, C.J., and Beverley, J.) 
was delivered by 

Petheram, C.J. (who, after disposing of a point not material to this 
report, continued).—Another question that arises is, whether a suit of 
this kind must bo dismissed because it appears that the plaintiff has 
sought to partition only a portion of the joint property. It is a point upon 
which I should have thought there was room for doubt, but looking at the 
authorities I find that the authorities are in favour of such a suit being 
absolutely dismissed because it cannot be brought in that form, and there¬ 
fore it seems to me we are bound to follow those authorities and to 
[124] dismiss this appeal; but in dismissing it we make this addition that 
we reserve to the plaintiff liberty to bring a fresh suit for the partition of 
this property bringing in the whole of the family property. The appeal is 
dismissed with costs. 

J. V. W. Appeal dismissed. 
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Before Sir W. Comer Petheram, K.i, Chief Justice, 

and Mr. Justice Porter. 


J. C. MACGREGOR, RECEIVER OP THE ESTATE OP THE LATE BeJOY 

Keshhb Roy [DecrcchoUcr) v. Tarini Churn Sircab 
[Judgment-debtor).* (Uth August, 1886.J 

the 1673.°om?tting\o » decree, dated 

tionoltbe immoveable property sought ^to hfl ^Ppbcation a descrip- 

appli^ed for and obtained oneCi S’s time to 24th July he 

_ ^ on the7th^„^„, 

Judge of Hooghly. dated^he 26tb^ofMS 1886°^^ the order of R.P. Rampioi, Esq., 


(1) 6 B. L. R. 134. 
U) 15 W. R. 111. 


(2) 8 C. L. R. 367. 
(6) 5 0. 474. 


(3) 7 0. 577 = 9 0. L.R. 171. 
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8Uoh properties. The judgment-debtor contended that execution was barred by 
limitation. fleW, that the omission to file on the 8ih July the list describing 
specifically the properties sought to be attached was a mere defect of description 
which could be remedied under s. 245 of the Code of Civil Procedure by allowing 
an amendment to be made, and further that the two applications of th-o Sth and 
24th July should be considered as one entire application dating from the 8th 
July. Syud Mahomed v. Syud Abedoollah (1) followed. 

tOverruIed 17 C. 631 (F.B.); Rel. on.. 14 C.W.N. 971 (973)=7 Ind. Cas. 19 (21) = 12 
C.L.J. 192(193); R.. 37 C. 399 (4061 = 11 C.L.J.285 (290) = 5 Ind. Cas. 532(535).] 

On the lObh July 1873 the plaintiff obtained against the defendant a 
decree for rent. 

On the 8bh July 1885 the plaintiff applied for execution both against 
the person and property of the judgment-debtor generally, annexing no 
list of the specific properties which he sought bo attach. 

On the 24bh July 1885 he applied for three months’ time in which 
to file a list of the specific immoveable properties he sought to attach ; on 
this application an order was made granting [123] him one month’s time. 
On the 7th August 1885, the decree-holder filed a list of the immoveable 
properties, and asked for their attachment and sale. 

The judgment-debtor objected to the application, on the ground that 
it was barred, more than twelve years having elapsed since the date of the 
original decree. 

The Subordinate Judge held that the application for further time to 
file the list of the properties attached was not a new application, but was 
a continuation and part of the application of the 8th July ; and distinguish¬ 
ing the case of STecudth Gooho v. Yiisoof Khan (2) allowed execution to 

issue. 

The judgment-debtor appealed to the District Judge, who held that the 
case was very similar to that of STccnath Gooho v. Yusoof Khan (2) which 
laid down the principle that no supplementary list of property can be 
allowed to be put in after the expiry of the period of limitation ; and dis¬ 
tinguishing the cases of flurn/C^iaran Bose V. Subaydar Sheikh (3) and 
Syud Mahomed v. Syud Abedoollah (l); inasmuch as in the first case 
there had been previous applications for attachment made, and in the 
second the defect in tbe decree-holder’s application was one of form,—held 
that the Subordinate Judge was wrong in allowing execution to issue. 

The decree-holder appealed to the High Court. 

Baboo Nilmadub Bose, for the appellant, contended that the petition 
for leave to file a list of properties after time was not a separate application 
for execution, but was an application in amendment and continuation of 

the application of the 8th July. . , 

Baboo Kamal Krishna Bhuttacharjea and Baboo Snsh Chunder 

Chowdhry, for the respondent. 

JUDGMENT. 

PethbRAM, O.J.—I think that this appeal must be allowed. _ 

The question here is from what period a particular application is to 
date, with reference to the period of limitation. 

The application in this case was an application to execute a decree 
which was dated on tbe 10th July 1873, and on the 8th July 1885 an 
Applio&tioo Wfts in&do to execute that decree. The decree- holder 

applied to execute the decree by arresting the judgment-debtor and by the 
attaohment and sale of his property. __ 
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Iti« perfectly clear that this is an application nob to attach and sell 
any specific portion of the judgment-debtor’s property, but to attach 
and sell the whole wherever it is; and the question is, whether this 
is an application to attach and sell his property within the meaning of 
ss. 23-'i and 237 of tho Code of Civil Procedure. 

Section 230, which is tho lirst section that anplics to this matter, 
provides that wlien the holder of a decree desires to enforce it, he shall 
apply to the Court which passed tlie decree, or if the decree has been sent 
to another Court, then to such other Court; and $.235 says that the 
application^shall be in writing and shall contain cortiin particulars. And 
then s. 2-37 provides that, wlienever an application is made for the 
attachment of any immoveable property oi the judgment-debtor, it shall 
contain certain particulars; aud finally it is provided by s. 215 that, where 
^0 lequiiemcnts of ss. 235 to 238 have uot been complied with, the 
Court may allow the applicant, within a time to he fixed by the Court, to 
amend the mistake or omission. 

Tho first ciuestioii then is, whether this was an anplication to attach 
any immoveable property of tho judgment-debtor, because it appears from 
s. that in that case it is necessary to give some indication of what 
unmovcahlo property of the judgment-debtor it is required to attach ■ and, 
therefore if tho app ication were to attacli InUf the property of the judg- 
men -deb or, I should tinnk myself that that would not be an anplication 
at all within the moaning of the section, because it would not show what 
portion of the property it w-as mtended to attach. But, where the apniica- 

ion IS to attach and sell the whole of the judgment-debtor's property, it 

the wS ’ ™ I to tak 

Tiie section says that, in addition to stating what propertv he 
wants to attach, the applicant shall describe it, and that ?s essen- 

bu “ fficiencrof 1 ‘«endod to attach ; 

Due sumcieocy of descnpuon cannot he ec«nnHoi • 

iriiotiver s“og7loeVan,V‘’V'™^'‘°' 

defect can lie re'inLied under';.'245! rD7al1thf dockio°’''”‘‘“d ' "rl'' 

palLutrrte°'and h?s°lfta'r''d'’"‘' '"'T ““ "tiriflde out 

date from which limitation isto'run i'rresDoct ”of tl ar“''‘’r' 

original date of its presentifinn • ..nrifi , ^ application is the 

is afterwards amended bv eivio^ tho application 

application made atTlater S 237. on an 

application, dating from the date thel-^TnnMp become an entire 

fore, in ray opinion the date whir^h application was presented. There- 

iimitation is to count is tho 8bh JuW Tss^^ taken as the date from which 
petition was in time. ^ therefore, I think, this 

three^’iSeTon te'LMorVhich'w ‘he two or 

argument, The casrof f ‘he course of the 

by Mr, .lustice J cDenell an^ C ^ 

a case clearly in pobt It i “V opi-i®''. 

cide here; and if we had any , 1 m K ^ that we de- 

t o follow that decision.'So farls^he ha 

— — — _ Q Q^ses ^re concerned we decide 

(1) 12 C.L.R. 279. 
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in accordance with them, unless it can he said that 
Hitter in the case of Bnrry Charan Bose v. Suhamhir ShcU a) looks 
the other way ; and at first sight it may be said to do so. Ue says. 
‘^When the else goes hack the Muusif will take care that execution does 

not issue against any property not mentioned in the petition oi the pie- 

vious 6X6CutioD CQ.S 0 No. 30 of l8b-4. .• i i* 

Now that note seems to imnly that, in that particular application, 
some propertv was mentioned as being the propoity of ' 

debtor but in this case no spocifac property is mentioned in tho appli 

cation' and the propertv which is mentioned in it is all the proper y w nc 
helndgmenV^btor has, and therefore the case does 
view expressed by Mr. .Justice Mitter in that note. 1° “S' 

said before, the particulars of the property would appear to [128J har e 

been given, bat here no particulars are given which would go beyond 

description “ the whole of the debtors’property. 

Fo these reasons I tkink thar, the iiidgmont o, 

Tudee was right, and that of the District Judge was wrong. H s judg 
melt will, thtrelore. ho reverse.i, and that o( the Suboolinato Judge 
tored with costs, both in tliis Court and in the Court below. 

• Ajypcalal lowed. 
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CRIMINAL MOTION. 

Before Sir W. Comer Petheyam, Kt.. Chief Justice and 

Mr. Justice Deverky. 

In the M.ATTliR OP LUCHMINARAIN. Pcillmncr.* 

[23rd November. 18BC.' 

rs j /V j / !..» V iftft-ji ss ‘234 b^l—Charf/e of three offences of the 
Criminal Procedure Code (Act X ®/. f;*'j„.y,ce 

same kind-lrrerfulanty occasionmo a ‘ t ^ servant, in 

posaa of t "0 separate .urn. cl B. 150 and^Rs^ „ 3 p.,rifely. The.e sums the 
Ss'edfn Ws IVJJ. «} the trial stated he had paid over jn^jhose d^s^.o 

te untrue, and the aecused was 

Tt-applicatiou ..guarh the eo.i^. on the 
S r :S.Sfirr aeelt- hoots did^ no. 

rnl«il^\i:ltirhaviugh;.i'^^ 

^ftLstSt/aFl-'t^eiroon.h 'oe included 

‘“Z«'(Pel PETHUnaM, 0.a.,.-That il * »an^Xr“e TerS 

?.^^^":„°!,F!::^?.riw;h1e h^o°u.VF^^^ by s':537 01 the j^e^bu^ d^t 

• Criminal Motion No. 460 of 1886, J*." “'gig modifying the order passed 

IT.;: atOaSg M“t.m.l^ oamn, da/ed the 10th ol June 

1686. 
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in the trial which would rooder th& whole trial inoperative, unless possibly it 
could bu cured by some subsequent proceeding by striking out some portion of 
the charge. 

[Overruled, 27 C. 839 (845)^4 C.W.N. 656; Diss., 21 A. 127 (130); R.. 10 M.L J 
117 (ir.4,169) (F.B,); 25 M. 61 (94) (P.C.) = 2 Weic 271 = 11 II-L.J. 233 = 3 Bom. 
L.R. 540 = 28 I.A. 257=5 C.W.N. 866 ; 83 P.L.R. 1901 ] 
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One Luchminarain Dass, a Savings Bank clerk in the Chupra Post 

Office, was charged before the Officiating District Magistrate of Chupra 

with ciiminal breach of trust as a public servant in respect of three 

separate sums of money deposited in the savings bank under three separate 
accounts. 

The charge sheet comprised only three counts, but the third count 
which related to the misappropriation of a sum of Rs. 195, belonging to 
one Narain Dass, comprised two separate items of Bs. 150 and Bs 45 
alleged to have been criminally misappropriated by the accused on the 
Ibth and 25th November 1885 respectively. It appeared from entries 
made m the handwriting of the accused, that he had paid the sum of 
Bs. 19o to the depositor on two different occasions, and this was so stated 
by the prisoner at the trial. The circumstances relating to the withdrawal 
of the sums of Bs. 150 and Bs. 45 from the deposit account of Narain 
Dass were so closely interwoven and connected together that in trying the 
accused on a charge regarding either of these sums, it was next to impos- 
sible to adduce evidence which did not bear upon the withdrawal of the 

The Magistrate held that the statement made by the accused as to 
the payment of the sum of Bs. 195 to the depositor was untrue, and 
faoding the accused guilty, sentenced him to an aggregate punishment of 
SIX years rigorous imprisonment, and to pav a fine of Bs fiOO nr in 
default to undergo 18 months* additional rigorous imprisonment ’ 

The prisoner appealed to the Sessions Judse, who found the charges 
to have been clear v proved boldine 4 haf oiti u ..i i ^ ^***^b®^ 

braced two distinct office and mad"e un whl 

separate offences all of the same Snd veMr °" ! 

drawal of the two sums of Rs 150 and Rs r, of the with- 

were so interwoven togetlier that if the ' ■ ^ount) 

charged with misappropriating either the Rs 5o“or the 

dence for the prosecution would have been 

been prejudiced iu his defence ; “ m ‘I’® P'-isoeer had not 

the proceedings of the Mani«trate on fhi^ failure of justice, although 
he therefore declined to dff^ot fLw '’®®° ' 

to s. 537 of the Criminal Procedure Coda d having regard 

V. Uiittom Koondoo (1), and dismissed thp ruling of The Empress 

sentence passed by the Officiating DisWet t 
had exceeded the power conferrofi nn k- u ^ illegal, as he 

Procedure Code, and themfom mduced [he sL't' ‘be Criminal 

pnaonment for one year and fniir *-0 one of rigorous im- 

each of the three counts, or in default“t°n“ ^00. ““ 

imprisonment, or in all to lour years' rio additional rigorous 

of Rs. 600, or m default to one year's a idand to a fine 
The prisoner applied to the nlh r imprisonment, 

of the Criminal Procedure Codf'’a^nd °“h ‘'^''isional sections 

--®' a rule calling unon the 


(1) 8C. 635. 
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Crown to show oauso why the order made in the ease should not he set ^1886^ 

“''^The Deputy Leyal Renumbrancer (Mr iCrlhy), ^^ Crmnai. 

cause, contended that the third count could not bo split up so MOTION. 

two distinct offences. ,, , 

And even supposing it to bo so considered, the irregulaut> could be 
And even suppusiuo _ hfl^n nreiudiced m 


14 C. 128 


And flVftn suDDOsing it to bo so consiaeiou, uuo - . itu. iao=> 

ouredV 3 . 537 ot the Code, the prisoner oot having been prejudiced m lllnd^Jur. 

^Baboo UmfeiM Clui™* Bose, contra, contended that the 
1 , j ■ 1 1 ,!;rr , 934 of the Code ot Criminal Procedure : that the 

offenc“ iThaied agahist the prisoner being 

ol money, belonging to difierent bad pre- 

tud^ioeThim^n°his°d 6 f 6 noe’; he further contended that the sentence passed 

was too severe. 

ORDER. 

The order of the Court (Petheram, C.J., and Bevekpey, J.) was 
^“'"pethLaM, C.J.-In this case the prisoner, IJ^iyJ^te'rrling 

^rivrr s "here s"'sv:f 

rzr’i^f-ee such 

It is clear from the terms of same” kiaT'ln'?l! 

^crarv^f trc:ie,;^t 

and legality of P-^Xthtr^; nfore than 

The first question is whether the pusouw ,„u;«Va fha f.rial took 

three distinct offences. 'Lnty the Post-Master-Gcneral, 

place were charges for embezzling the y 

the money having been V h. ten the pri- 

responsible lor it. What ^ 3 sitg and make pay- 

aonet was the man whose duty it was 

ments, and also to enter m the books rflrpivpd bv the PostOflice 

pass books supplied ‘owlyT otc^ W arose 

and the amounts paid out by him. Jn so u was ascer- 

and enquiries were made, and as the result 

tained that this man s cash was ^ onnuire what had 

Having found out that, the next t^'^^ to bo on ^ 

become of it, and it does appear from t denositors. Those 

deficiency was in respect of the ® ftnoivAd narticular sums of 

depositors’ accounts showed that they had r .. found 

money, but on an enquiry being '™Po£ 

that they had not received them, and the inlerence was 
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tbe prisoner boinf; short by those amounts, and the depositors not having 
received them, those sums were embexizled by him. 

[132] As to two of tbe depositors, the entries niado in the books of 
tho prisoner were entries of sums which were allei^ed to have ireen paid 
by him on one particular date, but that is not made out, the fact being 
that tho money havina been embezzled by him, the entries were made by 
him ou that particular date for the purpose of concealing the embezzle¬ 
ment, but in the case of these depositors, no question arises to there being 
more than one offence, and there is no ground for suggesting that more 
than two offences were committed. 

In respect of the third depositor, the amount was short hy Ks. 195 ; 
that is the amount by which his cash would be short, and is tho amount 
wliich he says he has nob received. The first step to bo taken in regard 
to that was to examine the books which were kept by him in order to see 
what had become of tho money, and that appears in iiis own hand an 
entry which shows that he paid the money to this depositor on two differ¬ 
ent occasions, and he says so in his statement. The statement that ho 
paid the money is proved to bo untrue, and is a statement which was made 
to conceal the fraud and the embezzlement of the money of which he had 
been guilty. 

Then the question arises, does the entry clearly show that tho em¬ 
bezzlement of this sum of JIs. 195 took place on two dates and consisted 
of two separate transactions, so that it was an ollenco on wliich the man 
would have to be ciiargod on two charges. But the offence is an offence 
of embezzling the sum of Rs. 195 ; so far as wo know, it may have been 
embezzled at one and the same time, and the only use of two false entries 
was to make them part of the evidence in tlie general charge of embezzle¬ 
ment. Under these circumstances, I am of opinion that the embezzlement 
of the Rs. l.)5 was really one offence, and could he included in one charge, 

and though it covers the two entries it is not shown that it was two 
offences. 


Under these circumstances, I do not think it is shown that tbe 

prisoner was tried for more than throe offences in one trial, and that there 

IS any ground for saying that the trial was illegal: and therefore tho rule 
must bo discharged. 


T. A. l\ 


liule discharged. 


u. \6S. 


[133] APPELLATE CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Grant. 

Bissesscr. Dew CHOWDHB.UN Wefendani) v. Hem Chundeh 

UH0\M)hrt iGth August, 1886.] 

179? .rtr' 

right'ls of his ordinary 

under the provisions of Benc'il Rp^niof from time to time 

. - aolna ty t^e is not harrea from 

sS': E™,largertb^^ecre;:!. 

the decrees of Baboo Parbati Kumar MitfAr 1 November 1885. affirming 

the 30th of March 1885. Su*^ordmate Judge of that DistJiot, date! 


88 


I 



. *5-^ 


Vll.] B. DEBI OHOWDHBAIN .. H. CHONDEB CHOWDHBY 14 Cal, 135 

The words ■■ .or the seoe period as the terra o. o’) , 

Goverament" in s. 48 of Benj.l ‘ ‘ Soo,.d,« v. 

the decennml settlomenfc and do not mean m perpetuity 

Chundfmath Bhndooree {D. ^.“rtjeated above, the rate of rent to be 

In an enhancement suit of the nature ordiuanlv be fixed wUh refer- 

fixed tenure itseif and'not with reference to ^ 

^h^rfV/rtrin tt n^cighbonrhood outside the iimits o t e tenure^ 

In the suit out of which this IJnuei-a 

srir.,:; S““”= if t£ ;;S'-—» 

sold for arrears of Narain Koy became the 

meot; that in course of tune one phiintili’s ancestor had 

representative of the from him and ol.tainei a putm 

Ltlement of the other two ;noas ■ and tP^t 

at an auction sale of a dependant taluk within the 

“ «... tr^vz'x:z.r"tnS£ 

»h.nooa,ent was sopght were thus 

stated in the plaint: , , , j v,oc hpcn naviofi rent are lower than 

“ The rates at which the defendant tef '' 

those paid in this pergunnah by similar ^ ^ 

ant lot similar mehals and lor ^,^3 „„d^etive powers 

has undergone variation as has »>«" , g,eater portion of 

ol the lands ol the said mehals . , . without the care, labour, 

the area has a now chur.'by the name ol Nowdanga, 

and agency ol the delendan , tViese have tended to render 

has appeared in the Iront ol Jama^uGand^a^^^^^^^^^^ 

the aforesaid mehals capable o hnnnd to uav a higher rent, 

case, the defendant is in ®y®f ^ o( the mehals in delendant's 

■■ That having regard to ,„d the neighbourhood by 

possession at the rates paid n the pergunn 

Lilar class ol talukdars as the ‘"‘J„\%t>res to Ks »s 

share of the dolendant s allege a deducting tlierolrom Rupees 

shown in the „^the defendanV or her alleged talukdari 

105-7-6 on account of AH'-wance to ‘"e defend*® ^ balance of 

interest and collection charge. P ig-lO-lO on account of road 

Bs. 697-10-6, to which should h? the Miioicipahty. 

and public works cesses, irrespeotiv , ^ j t g^t of Rs. 616-5-6 

The plaintiff is, thevelore, annually entitled to a 

from the defendant.” ^ f-hafc a nrevious suit for enhance- 

.entVrrnJ-rhrllht by the ^^ntirs predecessor^ tRle again, the 

:rtn« th^? 

made, the annual rent was fixed at R^3^-l----- 

—^-(1) 8.D-A.li852) 043. 
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For the purpose of this report it is only oecessary to notice the 
following points raised io the defence to the suit, as they alone were mate¬ 
rial in the view of the case taken by the High Court:— 

1st .—That the rent of the taluk having been fixerl in accordance with 
the enhancement decree of 1851, it could not be further raised. 

2n(L —The rent of the taluk having been fixed originally in perpetuity, 
it WHS nob now (l c., after the first enhancement decree) liable to 
enhancement. 

.3rd.—That the increased rent demanded was excessively high. 

.\s regards the 6rst two objeciioDs the Court of first instance was of 
opinion {a) that as the taluk had been once enhanced in 1851, it was not 
protected from enhancement under s. 10 of the Rent Act; (6) that the con¬ 
tention that a dependant taluk once enhanced cannot beeniianced a second 
time was unfounded : and ic) that the decroe dated the 25th July 1851, 
had not the effect of fixing the rent of the taluk in perpetuity. With 
reference to {^) and (c) the Court of first .ustance discussed the cases of 
DooTQd Sooudree v. Chciudernath Bhadootee (1), ^ohiny M^ohun Boy v. 
Ichamoyee Dassea {2), and Ihinchanund v. Ihirgopal Bhadery (3), cited 
before it, and came to the conclusion that they did not support the con¬ 
tention put forward in the defence. 

For fixing the rent of the taluk the Court of first instance issued a 
commission to a Sub-Deputy Collector, who, after taking evidence regard¬ 
ing the rates paid by the ryots in the adjacent places outside the limits of 
the taluk in respect of lands of similar description, prepared a rent-roll of 
it. The Court accepted the report of the Commissioner and deducting 20 
per cent, on account of collection charges and the talukdari profits from ' 
tho gross assets fixed by the Commissioner in the wav mentioued above, 
decreed the suit, assessing the annual rent at Rs. 440-11 

The defendant appealed against this decree, and urged amongst others 
the following points» o 

[136] U) That the rent of the tenure having been already once en- 
hanced since the permanent settlement could not be enhanced a second time. 

(..) That he rates ascertained should have been those of the villages 

The Dist i’nt Z? villages. ^ 

Courrslstantia K ff tl” ° with the first 

Sainsrthe appellant 

With reference to the second point be said 

question hy'^Lm^p^rton wTth^tL^^^^^ tenure in 

assumed in objection 5 (para ^ ahnvA tenures. It is 

been made to ascertain Jbat are the iXr^^r^n attempt has 

the tenure, and that the rent plvabt b^^^ 

on fancy rates which in fact arp nnr has been calculated 

does not, however, appear to bo the tenure. This 

parties had full opportunity of n.- A ^ understand it, both 

evidence they thought proper as to^tL^^'whatever 

and the lower Court toraiTrphV^ the tenure. 

that evidence was checked bv thp n adduced before it; but 

the rates of adjacent villages I d f Collector’s inquiries as to 
object to in this.” ^ ‘ think that there was anything to 


Jl) S. D. A. (1852} 642. 

(3)lSel. Rep. 192 = 6 I. D. {0. S.) 142 !^* ^ 
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The District Judge then dismissed the appeal, upholding the decree 
lathe present second appeal to the High Court, these same two 

points were again urged on behalf of the defendant-appellant. 

Mr Evans Baboo Mohesh Chunder Gkoivdhry, Baboo Hem ChMuler 

Banerji,^nA Baboo Girhh dmndcrChowdhry, (ov the 

Mr Woodro^e, Baboo Guru Dnss Banerji, Baboo Joyesh Chunder 

Roy. and Baboo Kishori Lull Sircar, for the respondent 

The judgment of the High Court (Mitter and Grant XT.) 

sufficiently states, for the purpose of this report, the ° 

[137] arguments and the authorities relied on. and was as follows (after 

setting out the facts stated above) 

JUDGMENT. 

With reference to the first point it has been urged (a) that in Ibol the 
plaintiff’s predecessor in title having obtained a decree 
under a. 5. Regulation XfjlV of Lecislature- 

nurchase right it would be contrary to the intention of the Leg slatuie 

as expressed in that Reaulation, to allow the ' 

aeain • (6) that under the provisions of Regulation V 111 of l/Jd, 

intended that a zemindar should have the power of eDhancmg the rent of 
a denendanb taluk where he establishes such right under s. ol of the 
said ^gulation, once for all, and that he has no right to enhance the rent 
a second time; (c) that supposing the contention U is untenable a/eim - 

dar seeking to enhance the rent of a dependant taluk a second °° 

the ground''that he is entitled to enhance the rent by the specia 

S the distriet, cannot succeed by proving the existence 

gerally, bui must establish that the custom upon which he lelies 

'““"‘’in support dX)! %Tle ITTohiZ-Vohun Roy v. Ichamoy^ 
Dfl^seadlhas been cited. Although this case supports the contention, 

.till it does not help I’n 

ttZnu«%Tiii°i Torthirrnt'Tdrh*: 1™!!“ dis; 

fnttdwlth ^pporthrroteoti:^ "-tionfasl jo^d^islon, 

dn^petuity. The Sudder Court in upholding that constructioe say ^ 

“ The nronriebor from whom the plaintiff purchased, sued, m the 

--- (2) S.D.A. (1862) 642. 
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section in question carries with it the intention of perraanoncy in regard 
to tlio jama then demanded ; for that section had application solely 
to persons of the class of ‘ dependant talukdars. ’ Now the principle 
of settlemetit with dependant talukdars prescribed by the law s. 48, 
Regulation VIII of 1783, was that the /.emindars were to settle 
with them ‘ for the same period as the term of their own engagements 
with CoverDineut. ’ that is, tn perpeinitu, aitev the decennial settlement 
made with the zemindars had l>een extended to a permanent 
settlement. Dil'I'erent provisions are made in ss. 18 to 51 for as 

regulating the rate of rent to bo paid by dependant talukdars, hut the rate, 
once adjusted upon those rules, was to he settled as the jama of the 
zemindari. It is only as to the ' remaining lands ’ of the zemindaris, that 
is, all hut the lands of dependant talukdars, that s. ,’y2 of the Regula¬ 
tion goes on to say that the zemindars are cntiblfd to lease thorn, ‘ under 
the jucscrihed restrictions, in wliatever manner they may think proper.’ ” 
With deference to the learned Judges who decided tliat case it seems 
to us that the words " for the same period as the term of their own 
engagements with (ioverument ” in the ahovcextract have been erroneously 
hold 10 mean " in /lerpctuity." The Regulation VIII of 1703 was a re¬ 
enactment with certain modifications of the Regulation which was 
passed on the 23rd November 1701 fsee Preamble) embodying the 
principles on which a decennial settlement of revenue had been made 
in Bengal on the 18th September 1780. In 1791 this decennial settle¬ 
ment had not been made permanent. The “period” mentioned in 
the above extract, i.e., in s. 18 of Regulation VIII [139] of 1793, 
tlierefore means the period of the decennial settlement, i.e., ten 
years. Tliat this is the right construction appears to be clear from 
the provisions of s. 2, Regulation XLIV of 1793, which was passed 
on the same date on which Regulation VIII of 1703 was passed. 
Section 2, Regulation XIjI\ of 1^03, says: No zemindars, independent 
talukdars, or other actual proprietors of land, nor any parson on their 
behalf, shall disuose of a dependant taluk to be held at the same or at any 
jama, or fix at any amount the iama of an existing dependant taluk for 
a term exceeding ten years, ^vc.. .tc.” It provides therefore that no pro¬ 
prietor shall fix at any amount the jama of an exisimo deuendanb taluk 
for a term exceeding ten years. This provision and the provision in 
s. 4b of Regulation \III of 1^3 would be contradictory to one 

another, if we construe the words for the same neriod ” in the latter as 
moaning in perpetuity. 

of Regulation VIII 

hInwIffVfl Sr ; ‘‘ ‘Jees not provide that the rent of the 

the tl r5 folimvi V" . 0" Other hand, s. 48 itself and 

h: that there may 

eitherewellT nr?“ Regulations which 

sioDsof SS. 48 to 51 indicate that^'l handtbeprovi- 

upon the zemindar the question off h “ P'™' *^“"2 thrown, 

depend upon the termsV the contra^r^^'f 

Tlie right Civen to a f been created, 

under s. 51, by the proof of the° “'ent of a dependant taluk 

him to do so is Tour nnin V /P®?'“'the district entitling, 

Because whenever sueb^ custom k ®°°‘taot. 

sued custom IS established, it would be presumed,. 
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unless the contrary appeared, that the parties contracted with 
it i e having regard to the custom the parties intended that enhane bihty 
oi Jhe rent would be one of the incidents of the tenure. Wo are. there- 

fore, unable to accept the contention (6) as valid. if 

[140] The contention (c) is, m our opinion, equally untenable. I 

the Lhancibility of the tenure be established by proof of the special 
custom of the dLrict as one of the incidents oi the tenure i would be 
for the tenant to establish, on the other hand, that that incident is m any 
■wav oualified We are, therefore, of opinion that the lower Courts die 
rigL?n deciding that tha defendant's tenure is liable to enhancement 
But the oontentioG of the appellant regarding ‘ 
rent is in our opinion valid. The assessment should be faxed with lefei 

the talukdar by [“derThe'apphcItion” of 

thirprinc^pfe uVfusrto the /.emindar. But that case was not sot up in 

the plaint h^ere contention as good: hut he 

think, tha? h^ lower Court acted in accordance with it. In his opinion 

comprised in t pourt of first instance, as it appears from its 

'T "T ZrZ rent mferenle to the neighbouring rates only, 

l^udgment, fixed Sub-Deputy Collector, and it has been shown 

£ rsss r;.—i?.* "“‘• 

on a wrong principle. It should ^ILrs'hetnlTlowed by 

SfSTi 

Appeal allowed and case remanded. 

H C 141-11 Ind. Jur 226. 

[Ill] CBIMINAIi MOTION. 

Before Ur. Justice Miller and Mr. Justice Grant. 

RAinYA Nath Singh {PetUionerTv. Mosprati and others 
BAIDYA NATH^bl. ^ September, 1886.) 

one of the three grounds, via ___ _ — 

• criminal by L. Hare, E.q,, 

Offitsiftting Magistrate of Maldah, dated the Zlst of July 1 
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(1) If be, upon tho statement of tbc comphinaot, reduced to writing 

under s. 200, finds nooffeuce has been committed ; 

(2) If he distrusts the sbatemonl made by the complainant; and 

(3) If he distrusts that statement, hut bis distrust is not sufficiently 

strong to warrant him in acting upon it, except upon a further 
enquiry as provided for in s. 202 — 

must record his reasons for so doing, for if such reasons wore not recorded it 
would be impossible for the High Court, exercising its rcvisional powers under 
s. 4:^7 of the Criminal Procedure Code, to consider whether the discretion of such 
Magistrate has been properly exercised. 

It was never contemplated that a Slagistrate should call for a report from 
an accused person under s. 202 for the purpose of ascertaining the truth of the 
complaint if such accused happened to bo an officer subordinate to the Magis¬ 
trate. 

Where, therefore, a complaint was made against a police oflice, and com¬ 
plainant’s statement was duly recorded, and the Magistrate acting under the pro¬ 
vision of s. 202 called for a report from such police officer, and acting upon that 
report dismissed the complaint under s. 203: 

JJeW, that he had acted illegally, and that his order made under the last 
named section should be set aside, and the case proceeded with according 
to law from the time at which the complaint was made and the complainant’s 
statement 60 recorded. 

[Dies.. 28 A. 421 = A.W.N. (1906) 76 = 3 A.L J. 224=3 Cr. L.J. 327 : F.. 13 B. 600(603. 
620); Appr,, 40 C. 444 = 17 C.W.N- 290= UCr L.J. 57 io3)=18 Ind . Cas. 345 
(346) ; R., Rat. Uorep. Cr. Cases 954 ; 11 A.L.J. 754 (755) = 20 Ind Cas. 749 
(760) = 14 Cr.L.J.493 (494); 15 C.LJ. 5J7 (580) = 13 Cr. L.J. 609 (650) = 16 
C.W. N. 1105 (1134) = 16 Ind. Cas. 257 (298;.] 


The facts upon which this rule was issued were as follows : On the 

night of the 27th June, some unripe indigo was cut and carried off from 

certain laud, and a charge of theft was laid against one Oopi Mobun 
Misserand others with regard to that indigo. In the coarse of investi¬ 
gating that case. Mr. Muspratt. Assistant Superintendent of Police 
accompanied by Mr. Hemming, an indigo [142] planter and comDlainant 
in the case against Go;-i Mohun Misser and Mr, Rice, his manager 
proceeded to the Nurutunpore Indigo Factory, w’hich belonged to the 
accused, where it was alleged the stolen indigo had been taken, for the 
purpose of enquiring into the matter. On the 5th ,Tulv a complaint was 

H Singb, a servant of Gopi Mohun Misser. 

agamst Mr. Muspratt, Mr Hemming and Mr. Eice. charging them with 
theft, criminal trespass and assault. The complainant alleged that the three 
a cused, accoinpained by others, walked into the factory of Gopi Mohun 

pots ludTphiinTTi'tt foortt-'rar b:rn» tt? it 

:h:nompUi7;a1 "^eVElSa^N^rSingh'was'““ 

day on solemn aflirmafcion in suDDort of i^ ^ a on the same 

the facts contained in the complaint. ’ ° ^®POsod to the truth of 

order upon it to'’'tbrfoll7n»'^Xot''-" recorded an 

Superintendent, who is remiftafAri Assistant 

which the house of Gopi Mohun Balio° ^ circumstances under 

^opi Hohun Baboo was searched, if it was searched at 

report, and on the 13th July the request, Mr. Muspratt submitted a 
■ The search complained of\a: ct^wIZr ^ 
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and from the report submitted by the Assistant Superintendent, it does 1886 
not appear that it was improperly conducted. A prima Jade case of theft 8^ ' 
had been made out of which the accounts appeared to disclose an intention ^ 
on the part of the accused to use violence or force, if necessary, for the 
accomplishment of his purpose, and under these circumstances a search 
to discover if there were arms without license or even htties m unusual ^ 

number was reasonable. The complaint will be 61ed. . il Ind. Jur. 

On the 16th July the complainant, Baidya Natli Smgh, applied to 
the Magistrate by petition to know wliat orders had been passed on 
his complaint, and prayed that he might be allowed to [143J pay the 
process fees, and that a summons should issue against the accused and 

witnesses, and that the case might be tried. . a “ mu 

On the 21st July the Magistrate recorded the following order : ihe 

complaint does not disclose any oftence having been committed. The 
search was in accordance with the provisions of the law, and the .Assistant- 
Superintendent was acting within his powers in making the search. As to 
the other parties named, it appears from the Assistant Superintendent s 
report that they merely accompanied him as witnesses. Complaint is 

On the 17th August the complainant moved the High Court to set 
aside that order under the provisions of s. 437 of the Code of Criminal 
Procedure, on the ground that the procedure adopted by the Magistrate 
was nob warranted by law. and that his petition and statement taken in 
support of it on solemn affirmation, clearly disclosed facts which con¬ 
stituted offences under the sections under which he charged the accused 
Upon that application the present rule was issued, calling upon the 
Magistrate to show cause why his order dismissing the complaint should 
not be set aside, and why be should not proceed to hear the complaint 

and try the case. 

The rule now came on to be heard. 

Mr. M. M. Gkose and Mr. A . P. Gasper, for the petitioner. 

Mr. Kilby and Mr. M. P. Gasper, for Government. 

The judgment of the High Court (Mitter and Grant. JJ.) was as 

follows:— 

JUDGMENT. 

This rule was issued on the 17th of August last upon the Magistrate to 
show cause why his order, dated the 2l3t of July last, d.smissmg the 
complaint ol the petitioner who obtained this rule should not be set 
aside That order of the Magistrate came to be passed under the fohowmg 
oiroumstanoos. The petitioner filed a petition before the D'stnet 
Magistrate on the 5th of July last complaining ol certain offences having 
been committed by the three accused persons. He was esaminod on 
the same date, and alter recording bis examination, 

the following order on the same date: Fo™arded to the Ass stan 

Superintendent, who is requested to state the [144] 

which the house of Gopi Mobun Baboo was searched, it it was searched 
at ail ■' It may be mentioned here that the Assistant Superintendent 
who was requested to state the circumstaoces was the accused person 
No 3 Upon that the Aseistant Superintendent submitted his report, 
wears inlormed, on the 11th of July. Although that report 's part 
of the record ol this ease, and although the record was sent 
report has not been appended to the record that has br«n sent up. iha. 
the report is part of the record appears from the final order passed 
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in tills case, to ^vllich we sliall refer hereafter. On that report being sub¬ 
mitted on tlie 13tli of July, the Magistrate recorded the following order: 
*'Tlie searcii couiplainod of was clearly within the powei of the Police, 
and from the report su!)uiitted bv the Assistant Superintendent it does 
not aiipear that it was improperly conducted. A priina facie case of 
theft had been made out, of which the accounts appeared to disclose an 
intention on the part of the accused to use violence or force, if neces¬ 
sary, for tlio accomplishment of his purpose; and, under these cir¬ 
cumstances, a search to discover if there were arms without license or 
even laities in unusual number was reasonable. The complaint will be 
filed. ” Then on the 21st of July the Magistrate dismissed the complaint, 
and he did so apparently under s. 203 of the Criminal Procedure Code, 
although that section is not mentioned in the order itself. The order dis¬ 
missing the complaint is to the following effect : “The complaint does 
not disclose any offence as having been committed. The search made was 
in accordance with the provisions of the law, and Assistant Superinten¬ 
dent was acting within his powers in making the search. As to the 
other parties named, it appears from the Assistant Superintendent’s re¬ 
port that they uierelS' accompanied him as witnesses. Complaint is 
dismissed.” This is the order with reference to which this rule 
was obtained. It was passed, as already stated, under s. 203 of the Cri¬ 
minal Procedure Code. That section gives very large powers to the 
Magistrate to dismiss a complaint without issuing a process at all against 
the accused persons, but certain conditions are laid down in the chapter 
in which that section occurs, and those conditions must be strictly fulfil¬ 
led in making an order under [145] s. 203. Section 200 provides that, “ a 
Magistrate taking cognizance of an offence on complaint shall at once exa¬ 
mine the complainant upon oath, and the substance of the examination 
shall be reduced to writing and sliall be signed by the complainant, and 
also by the Magistrate.” Then s. 201 ))rovides the pi'oceduro to be adopt¬ 
ed by the Magistrate if he finds himself not competent to take cognizance 
of tlie case. Section 202 lays down that “ if the Chief Presidency Magis¬ 
trate, or any other PresiEiency Magistrate whom the local Government may 
from time to time authorize in this behalf, or any Magistrate of the first 
or second class, sees reason to distrust the truth of a complaint of an 
offence of which he is authorized to take cognizance, he may, when the 
complainant has been examined, record his reasons for distrusting the truth 
of the complaint, and may then postpone the issue of process for compel¬ 
ling the attendance of the person complained against, and either inquire 
into the case himself, or direct a previous local investigation to be made 
by any ollicer subordinate to such .Magistrate, or by a police officer, or by 
such other person, not being a Magistrate or police officer, as he thinks fit, 
ffir the purpose of ascertaining the truth or falsehood of the complaint.” 
Then comes s. 203 which says: The Magistrate before whom a com- 
plaint is made, or to whom it has been transferred, may dismiss the com¬ 
plaint if, after examining the complainant and considering the result of the 
investigation (i any) made under s. 202. there is in his jadgmentno 
suflicient ground for Drooeeding.- Reading all these sections together, it 
seems to us that a Magistrate may dismiss a oomplaiut under s. 203 on 
any one of these three grounds. In the first place under a. 203 if he, 
statement made by the complainant, reduced to writing under 

committed ; in the second place, if he 
mmida nt ^ statement made by the complainant he may also dismiss the 
complamt, and m the third place, if he distrusts the complainant's 
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statemenb, but his distrust is not suWiciently strong bo warrant him bo act 
upon it, he may direct a furtlier enquiry as provided in s. 200. anri he 
may either conduct this inquiry himself or depute a subordinate olticer 
bo conduct it. These are the three cases in wliich a Magistrate has 
power to dismiss a complaint under s. 203 and refuse the issue of 
process. It is [146] cleir to us that under s. 202 if ne distrusts the 

the statement of the complainant, he must record his reasons. In any 
case he is bound to record his reasons lor distrusting the complaint. That 
appears to us to be quite reasonable. Under s. 437 of the Criminal Pro¬ 
cedure Code this Court is vested with the power of revising the order 
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passed by Courts* subordinate to it under s. 203, and it would be impos¬ 
sible for this Court to consider whether the discretion vested in the 
Magistrate under s. 203 had been properly exercised, unless the Magis¬ 
trate recorded his reasons for dismissing the complaint under s. 203. 
Now in this case it appears to us that the grounds upon which the 
Magistrate has dismissed the complaint are such as would warrant this 
Court in revising the order made by him. The first ground is, that the 
complaint does nob disclose that any offence has been committed. Wo 
have read the statemenb in the complaint, and we think that if that state¬ 
ment is believed and nob distrusted, there was suHicient foundation for 
some kind of criminal charge against the accused persons. Then the order 
goes on bo say : “ The search male was in accordance with the provi¬ 
sions of the law, and the Assistant Superintendent was acting within 
his powers in making the search. .4s to tho other parties named, 
it appears from the Assistant Superintendent s report that they merely 
accompanied him as witnesses.” The Magistrate in recording these 
reasons has entirely proceeded uuon the I’eport of tho Assistant Superin¬ 
tendent. That appears clear because he asks for that report, and on 
that report being submitted on the 11th cf July, he recorded the order, 
extracted above, on the I3bh. and in his final order he refers to that report 
and acts upon it. Now it seems to us that the Magis'rate acted illegally 
in calling for a report from the Assistant Superintendent, who in this 
case was one of the accused persons, and it was never contemplated that 
under s. 202 any report could be called for from an accused persoo if that 
accused person happened to be an officer subordinate bo tho Magistrate. 
Upon this irregularity alone we think that the order of the Magistrate 
refusing to entertain the complaint must ho set aside. We therefore set 
it aside and return the record to the Magistrate, and direct that he proceed 
with the case in accordance with the provisions of the law. [147] His 
procedure up to the time of recording the complaint was quite regular and 
legal, and be must bake up the case at that stage. Taking un the case at 
that stage, be will proceed to deal with it in accordance with the provisions 
of the Criminal Procedure Code. 


H. T. H. 
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PKIVY COUNCIL. 

Present: 

Lord Uohhousc, Sir B. Peacock and Sir B. Couch. 

[(J)t aiipeal fi'om the Ilii.ih Court at Cixtcutta.] 

IluKitiSATH R.41 (Phintiff) V. Krishna Kumar Bakshi 
[Defendant).- [13th. Kith and 24th July, 1886.] 

Princivat and aqoU-Snit bn principal for an (iccoiml-Objectofadccree for an 
account, U'i diHinnuishsi from a decree made upon the heiiring—Costs ^Limitation 

under Act IX of 1871, sch. II, art. 118. 

A continued agomy, or employment dcwin. (or the purpose o( drawing and 
expending the money of a priocipil, ro?uUel iu a suit by the latter, who alleged 
that more had been drawn than expen led for him, and that a specific sum, oc 
balance, stood against the defendant, having been misappropriated by him. The 
priocipil claim.'d also aoy further sum that might be proved to be payable. The 
dewan having denied the receipt of the money, and any kind of accountability, 
it was found against him thii the reiation of agency existed between the parties. 
But. on the ground that it was impossible to decide, upon the evidence adduced 
at the hearing, how much of the principil's money was unaccounted for, though 
the attempt had been made to prove abiUncedue, the appellate Court dismissed 
the suit. Beld, that such a su<t was essentially one for an account, and that 
the Courts below should have followed the regular course, viz-^ to order an 
account to be tiken of the defendant's doiliugs, with the plaintifi's money. 
This was without any expression of opinion that, in a suit for an account, an 
issue may not be raised, at the outset, so clearly as to bo ready for decision. 
But the general tale being the other way, this suit was an cxtmple of it. 

As, bowovor, the defend t it Ind ftl.iely deni-'d bis fiduciary position, ho was 
ordered to pay the whole costs of this suit hitherto, including the costs of this 
appeal, without regard to the result of the account. Limitation under Act IX 
of 1871, s. 118. which was applicable, commenced from the date on which the 
agency ceased. 

F., 1 A.L.J. 72-2 = A.W.N. (1905) .8=27 A. 874 ; R.. 69 P.R. 1991; 12 C.W.N. 28 (37) 
6 C.L.J. 580; D., 32 C- 719 = 1 C.L.J. 282; 13 C.W.N, 212 (2U) = 1 Ini. Cas. 
556 (557); 20 M. 418 (420).] 

Appeal from a decree (I8th Februiry 133L) of the High Court 
which dismissed appollaufs suit, with costs, reversiog a decree [148] 
(11th September 1878) of the Suiiordiiiate Judge of Rajshahye, who 
decreed the claim in part. 

The questioQ uow raised related to the liability of a continuiog agent 
to account to his principal for money drawn and expended ; where among 
other things affecting the question, the claim was made for a specific sum 
alleged to have been appropriatad by the deieudant, but not decreed by 
the appellate Court which found it impossible to determine on the evi¬ 
dence, how much, if any, of the principal's money was unaccounted for. 

The suit was brought on the 1st June 1877 by the appellant against 
the resDondent who had been the raja’s dewan and manager of estates, 
from 1.(^3 to 1283 B. S (ISoGto 1876 A. D.) for a balance of Rs. 19.925, 
being the sum misappropnateJ by the defendant." wlio, for the above 
period, had alone had authority as the raja’s dew in to order disburse- 

’i? ° the raja’s khezanchi. 

fI f '‘f'plaintiff commencing an inquiry, 

without notice, and without rendering any 
accouQt, whereupon an examination of the serishta lei to this suit. 
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The defaodant ia his written sbitemenb denied the receipt of the 
money, the misappropriation, or any liability in respect of it, alleging 
that all disbursements hai been made by the raja himself. Among 
other defences, he relied on limiDation under Act IX of 1871. Ha 
did not allege that he had, in fact, accounted either himself or by 
others. 

The Subordinate Judge, on issues framed on the above points, found 
that Bs. 1,369 had been misappropriate 1. In tlie absence of any account 
produced by the defendant, the julgnonb was asked for. and was 
given, upon estimates presented by tlie raja of what would have been 
the reasonable expenditure, and upon au account representing the 
sums drawn by the defendant, or upon his order, for the purpose of 
carrying on litigation, on behalf of the raja, in what was termed in 
the record the two-anna case." By this were meant three suits 
in the Court at Rampur Beaulia, all of which were appealed to the High 
Court, and one to Her Majesty in Council [l49] rolating to a two annas 
share in an estate. The total shown by such accounts to have been 
drawn wasRs. 40,353, consisting of two sums of Rs. 35,266 and Rs.5,087; 
while evidence was given to show that the reasonable exixjnditure would 
not have exceeded Rs. 23,500 thus leaving a dilference of Rs. 16,853, 
which had, therefore, it was contended, been overcharged to the plaintitl. 
The Subordinate Judge, however, found bliat most of the disbursements in 
the " two-anna case ’’ were made hrough Tarinikant Chakerbatti, the 
plaintiff’s general mukhtear. He found also tiiat liability was brought 
home to the defendant only for sums amounting to Rs. 4,388. This was 
subject bo reductions, bringing it down to Rs 1,309. for which adeereo was 
made. 

The plaintiff appealed and the defendant cross-appealed bo the High 
Court. 

The Judges of a Divisional Bench {MoRiiiS and Tottenham, JJ.) 
reversed this decree and dismissed the suit. They held that the accounts 
were insufficient; and that in the absence of the jumma-kharach accounts, 
as rendered by Tarinikant, it was impossible to fix the amount of the 
defendant’s liability or to say how much, if any, of the money drawn re¬ 
mained unaccounted for. In their judgment they dealt first with limitation 
as follows:— 

“ It seems to us that either art. 90. or art. 118, which provides six 
years from the date of accrual of the right to sue, w'ill apply to the present 
case. It has been argued for the defendant that if this be a case under 
art. 90, then no cause of action is shown bo exist, because it does nob ap¬ 
pear that an account has been demanded and has been refused. We think, 
however, that the departure, without notice, of the defendant from the 
plaintiff’s service when the plaintiff’s suspicion had been aroused and 
enquiry commenced, may be construed as a refusal to deliver an account 
of the money that has passed through bis hands. And there is evidence 
that an account was demanded, while the defendant himself expressly 
deposes that he was responsible for no account, and that he never 
gave any. We have no doubt that upon the facts alleged in the plaint 
there is a right to bring a suit, and if it does not properly fall under 
art. 90, it will fall under the wider scope of art. 118. The suit 
[180] was brought within one year after the defendant’s alleged desertion, 
and we hold that it is not barred by limitation.’’ 

Then, in regard to the merits: "We cannot say that the evidence 
adduced by the plaintiff ia the best that was at. his disposali or that it 
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is sutlicieut to wan-:int a deci-ee a'^amst tlie defeudanfe. The oral evideoM 
istha^ oft, 1,(3 M-oasuror. who deposes to the con-octness of each item 
deliitcd to the defendant in the accounts hied, and the testimony of other 
amlas of tho nliintilf. and various paiks who earned 
occasions to'Urn defendant at Rampur. But the accounts filed are 
acnarcntlv notiiing but the rouj-h .Wea-s kept bv the treasuror. showing the 
actual .lisbursements made by him from day to day. with heie an l there 
the a liustmcDt of particular advances: and theseaccounts are simoly loose 
slips of uaper stitched together in bundles. A few only of them boarmaiks 
of the defendant’s scrutiny aud auproval as dewan. Tnese accounts are 
obviously only part of the materials for the complete yearly accounts, 
which should bo regularly prepared and recorded m a zemindars 
office But nothing of this kind has boon produced, and nob one of the 
defendant's letters calling for remittances, nor of his written acknowledg- 
menb of the receipt of such remittances, is forthcoming. Tho plamtm 
was called upon to produce theseaccounts, but did not do so on the plea 
that there were no such naoers in his otiice. He did not then say that the 
defendant had made away with them, though this has since been suqgesbed. 
In the face of the evidence on both sides as bo the establishment 
maintained by the plaintiff for tho purpose of keeping accounts, and as to 
the custom prevailing in his office, that a jumma-kharach should be rendered 
by those who received advances for the plaintiff’s business, we cannot 
believe that no accounts other than those produce 1 were really kept up ; 
aud we refuse bo believe that the dafeudant was allowed bo make away 
with them when he left the plaintiff’s service. Had ho done so. plaintiff 
would have taken measures to recover tliem, and bring their abstraction to 
tlie notice of the authorities. The absence of tho complete accounts is not 
a merely formal defect in the plaintiff’s case, for, without them, it seems 
bo us impossible to fix theainouiit, if any, of the defendant’s liability. We 
liave the direct evidence of Tarinikaiit Chakerbatti, the naib, [151] 
bliat at least a very large portion of the expense incurred in the two-anna 
case, lie says Rs. 30,000 or Rs. 35.000,passed through his hands, and that 
he rendered to the plaintiff a jumma-kharach of that amouot. If bliis be 
so, that jumma-kharach was an essential document to he produced in 
this case, and it seems impossible but that tho plaintiff did require such 
a jumma-kharach bo be laid before him from time to time. If be did 
not require it, then it is scarcely reasonable co expect to get it now 
so many years afterwards. If ha did got a jumma-kharach, as alleged 
by Tarinikant. we must presume from his long silence that he acquiesced 
in lb. 

The above were the principal reasons upon which the High Court 
dismissed tho suit. 

The plaintiff appealed to Her Majesty in Council. 

For the appellant, Mr. R. V. Doync and Mr. H. Coivcll argued that 
the High Court had erred in making a final decree instead of ordering 
that the account between the parties be taken in the usual manner. The 
suit was one for an accouob, having Ijeen so treated in the plaint and 
written answ’er, as well as in the memoranda of appeal aud cross-appeal; 
also it was so described by the High Court in its judgment. An 
analysis of tlie evidence was made to show that there was sufficient 
ground for a, decree for an account, and no ground whatever for dismissing 
the suit without one. The suggestion that the defendant might be ex¬ 
onerated by the existence of a liability to account on the part of the 
khczaiichi, Tarinikant, was nob only insufficient as a ground for the 
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dismissal of the suit, but was not borne out by tlie facts. And the defend¬ 
ant’s case having all along been that ho never received the money, as soon 
as it was priuui/acte proved that he bad received money as agent, it could 
not be held that a presumption arose as to tho etfect of Tarinikant s 
accounts in clearing the defendant as agent, nor was there any presump¬ 
tion arising from the plaintitt’s assumed acquiescence in that mode of 
accounting. There was no reason why either party, the principal or 
the agent, should regu'd the accounts of the treasurer as mutually binding 
upon them. And there were two grounds on whicli the appellant could 
rely: First, that the relation of agency had been established, notwith¬ 
standing the defendant’s denial: secondly, that [152] there was noth¬ 
ing to show that accotints rendered by Tarinikant, if rendered, were 
or could be taken to be autbori/ed, vouched for. or explained hy the 
defendant; who also was bound to show that tho expenditure had been 
rightly incurred. Consequently, there should have been an account 
ordered by the Court below of all moneys come to the hands of the 
defendant as dewan, and for that purposo tlie suit should have been 
remanded to the Court of first instance with costs. The decision as to 
the law of limitation was not disputed. Reference was made to A}iiio(la 
Perfidd R(ii v. Dwarka Nath Gangoj^odhyn (1). 

The respondent did not appear. 
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■lUDGMENT. 

Their Lordships' judgment was delivered on a subsequent day, 

July 24th, by . . • f i 

Lord HoDHOUSE.—T he plaiDfcift in the suit, who is the present appel- 

lant, is the owner of a largo estate, and the defendant acted as his dewan 
for some twenty years or so. Some months before the institution of the 
suit, tho plaintiff demanded an account of the defendants dealings, 
bub the defendant left the place without rendering any. In June 
1877 the plaint was filed. After stating the defendants position and 
duties as dewan, the plaintiff alleged that ho had taken money out of the 
traasurv io the vear 1866, and at other times, and had misappropnatoo it 
He then specified certain sums taken, and certain allowances to winch 
the defendant was entitled, and concluded thus: There is a balance 

against him of Rs. 19,925-14 annas, for the recovery of which I institute 
this suit. If bv the decision of the Court a larger sum should be proved 
to be payable to me by him under proofs and papers, the prayer is also tor 

recovery of the same.” 

The High Court has said that this is a suit virtually for an account. 
Their Lordships agree with that view. They think that, though the plead¬ 
ing may not be quite precise or technical, it is impossible to assign anv i 
other character to a plaint alleging a continued agency in the defendant for I 
the purpose of drawing and expending the plaintiff s money, and praying 
relief on the ground that the ag«nb had drawn from his principal more 
than he had expended for him. To such a claim by a principal the agent 
[183] may answer that accounts have been settled between him and his 
principal, or that, though dour have been settled, he has in the course o 
bis agency applied for the princioal's benefit a« much as be has receive 
or more. Nothing could prevent the defendant in a suit framed like this . 

from claiming the benefit of an account if in his favour, just as t e p am - / 

iff claims it if a larger sum than he specifies should be found due to him. 


(1)6C.754. 
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Such a suit is essentially one for account. lo his written statement, the de¬ 
fendant did not set up the defence of settled account, nor that the account, 
whentakeo, would be iu his favour. Ho denied his accountability alto¬ 
gether. Ho denied the receipts of money which were ascribed to him, and 
alleged that all tho expenditure was elTected through the plaintiff’s own trea¬ 
surer and ZWdar, agreeably to his own instructions. As for the papers pro¬ 
duced from the troasurv to show drawings of money by the defendant, he 
charged that they were false and fabricated. Such a line of defence was 
perfectly legitimate, if true; but it has been found by both the Subordinate 
Judge and the High Court to he false. The Subordinate Judge finds the 
plaintiff’s treasury accounts to he genuine, and he finds further that in the 
majority of instances tho defendant expended tho plaintiff’s money without 
bis authority, meaning, as their Lordships understand, that he expended 
the money by his own general authority as dewan, and did not take the 
plaintiff’s orders for each specific payment. As regards amount, the 
Subordinate Judge finds that, setting aside two smaller sums which have 
been sufficienty accounted for in the suit, two larger sums, amounting 
altogether to Rs. 40,3o3*3 annas, are proved to have come into the 
hands of the defendant. 

Such findings as these establish a relationship between the plaintiff 
and the defendant under which the latter is accountable for his receipts. 
Their Lordships think that the regular course would have been to order 
an account to be taken of the defendant’s dealings with the plaintiff’s 
money as his dewan or agent. In taking the account, either party might 
waive inquiry as to particular periods of time or particular departments 
of expenditure, and that is often done. But neither could shut out 
the other from inquiry into any part of the defendant’s transactions as 
dewan. In such an account the agent is prima facie liable for 
[134] what he has received, and is bound to discharge himself; but the 
evidence, which Is considered sufficient to discharge him, may vary as to 
different items, and ho certainly would be entitled to all such intend¬ 
ments and presumptions as are made in favour of one who is called upon 
to render an account of transactions which have taken place long ago. 
though under circumstances which prevent any absolute bar by lapse of 


time. 


The Court, however, seems to have thought that its duty was to 
make a final decree at the hearing upon the items specified iu the plaint 
and the accounts appended to it. .And taking a distinction between sums 
tor which the defendant had marked papers, and other sums for which, 
though paid to him or to his order, he had not marked, the Court found 

nrfnortiTnf of the suit rateably according to the 

proportion of the amount claimed to the amount recovered. Both par- 

suit altogether with 

rpoeare? o^iraHh T”'"' 'l'™? has not 

on thTn Jnts nn ^ and the evidence bearing 

ships havTuon M Their Lord- 

their decrees leasons assigned by the Courts below for 

raised by the defenZnT'''' *>naitation, which is 

Courts ha de ded th Ti Act IX of 1871. Both 

articles sugJted at aDn icahrf''-r“ '?r, 

Their Lordshins thinl h m ° “““bered 60, 90 and 118. 

^oidshiBs think It sufficient to say, with both Courts, that time 
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mu8b be counted from the date on which the defendant ceased to discharge 
the duties of dewan by departing from the plaintiff’s service, and, there¬ 
fore, whether three years or six years he the limit, there is no bar. 

The principal reason assigned by tho Subordinate Judge for his con¬ 
clusion is that the defendant’s mark appears on some of the sehas winch 
show advances made to him or to his orders, and does not appear on others. 
And he cites the plaintiff’s treasurer as saying that he was released from 
liability for the marked items, but was liable for the unmarked ones, and 
that the defendant was not liable for them. The treasurer’s evidence shows 
that the [155] payment of money on tho defendant s orders, without his 
mark, was an irregular procedure not giving to the treasurer complete im¬ 
munity from responsibility. But they cannot find that he has any where said 
that the defendant was not responsible to the plaintiff for the money paid 
out on his orders; and if he had said so it would bo a mistake of law. 
The Subordinate Judge was in error when he held that the defendant 
was not bound to discharge himself of all the sums which he ordered to 

be drawn from the treasury. . t j ; 

The only other reason assigned by the Subordinate Judge is that 
most of the disbui-sements in some law suits called the two-anna case 
were made through Tatiulkant, the (daintift's general mukhtcar ; that 
Tarinikant had filed accounts in the plaintiffs treasury which tlie plaiotiff 
had not produced; and that the Plaintiff had sued Tar.nikant for an 
account, and had claimed against him the sum of Rs. 6,725. which again 

was claimed in the present suit. i t u 

It is not quite clear what the Subordinate Judge cousidered to be 

the exact bearing of Tarinikant's interventions in these matter^s. He dm 
not apply them so as to discharge the defendant of any specific ‘‘ft™ 
charge And if he thought that the plaintiff was bourd to clear up his 
dealings with Tarini betcre he ceuld chatfe the delendant with money 
taken for the two-anna ease, it is difiicult to see why such an objectron 
as that does net aptly to marked items as wel as to unmaiked The 

High Court apjear to have eo arplied it, and tley are logical and con¬ 
sistent in doing sc, But it is necesssary to see whether the existence of 
unproduced accounts between the plaintiff and Tarim supplies 
why a decree for account should not be made between the ^ ^ 

the defendant. If it does, it appears to their Lordships that the plaintiff 
was harshly treated in not being allowed an opportunity 
lor the defendant did not rely upon m his written sto^ 

not call for their production, and apparently did not ask the plaintiff wit¬ 
nesses any questi'on about Tarinikant, except a quite general one P^t >n the 
oross-examiLtion of the treasurer. This is one of 

ing what miscarriages are likely to occur rf the Court ® “ 

[168] final decree at the hearing of a suit lor account, instead of the 

"^"'^L'lSTntm’rruiralinst Tarini was instituted almost simultane. 
oualy with bis suit against the defendant; and both were before the Subor- 
dinate Judge of Rajshahye. The suit was for an account, and the 
plaintiff charged Tarini with receiving asmukhteai^ on various accounts, 
the sum of Es. 17.677 6 of which he had properly spent no ^ 

Rb.' 17,227-6. leaving Bs. 450 due from him on those accounts. 
alleged a misappropriation of Rs. 800 on account of which the ^ 
were not specified by him, or which do not appear in the present record. 
Tarini admitted the receipt of some amounts, dented the receipt 
and oliaimed a balance due to himself on the account, The suit was 
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coiuprornisod in the year 1878, and wa3 dismissed, each party paying bis 
own costs. 

With roaavd to the sum of R'. 6,725, which the Subordinate Judge 
says the plaintiff has sought to r^-covor against bjth Tarini and the 
(iefendaut, their Lord diins cannot tini such a sum; but it is perhaos 
a misprint for the sum or Rs. 6.525 which appears in the accounts 
of both suits. In the Tarini suit it is charged as received by him by 
way of instalniRnb on the 23rd of Aughran 1280, but it is part of 
the accounts upon which only Rs. 450 is claimed, and therefore it 
must he almost, if not wholly, written off in the legtimate expen¬ 
ses which the plaintiff allows t) Tarini. In the present suit, a sum of 
Rs. Gi525 is charged agtiust the defendant as a howlat taken in the name 
of Tarini on the 23rd Aughran 1277, hut it is wholly written off as part 
of the logitimite expenses which the plaintiff allows to the defendant. 
Even supposing that there is some error in the dates, and that the two 
suras relate to cho sime transaebion, their Lordship cannot see that it is 
proved, or probable, that th) plaintiff is seeking to recover the same amount 
twice over. It is very likely that both the dewan and the mukhtear are 
bound to account to the plaintiff’ for the same sum of money,—the dewan, 
because he ordered its paymenG, the mukhtear, because he receive! it and 
had the application of it. It is very likely th tt full accounts could not be 
state 1 between the principal and his two agents without including some 
of the same [157] money in both accounts. Tnat might make it expedient 
for Tarini to be joined with the defendant as an accounting party—a point 

which need not now be considered, as no obiection has been taken to the 

> 

frame of the suit on that ground. But the appearance of the same items 
in accounts against two persons, both responsible for them, does not show 
that the paintiff is claiming those sums against both. To show that, it 
would be necsssary to go doeper into the accounts, and bo find that the 
pliintitf is trying to get the benefit of tue same charge twice over by 
writing it off against a different set of discharges in each case Nothing 
of that kind appears on the record. And their Lordships think that the 
finding is another illusfration of the inconvenience likely to result from 
making a final decree when a decree for account is the proper one. 

The High Court considered that the plaintiff’s evidence was 
defective. The Subordinate Judge thought tliat the sehas produced, being 
rough sheets in the nature of a day-book, wore written at the time when 
the work was being done, and were better evidence than anything 
copied from them could be. The High Court think them only part of 
the materials for a complete yearly account, such as should be regularly 
prepared and recordel in a zemindar’s office. Yearly accounts of 
this kmd were cilled for by the defenlant, and none were produced, 
ihe High Court attach groat importance to the position of Tarini; 
they comment a iversaly on the non-appearance of the plaintiff as a 
wicnRs>, an ley considei that there must have been some statement 
o account filed because the word adai ” is written over two of the items 
of charge^ Their conclusion is that it is impossible to say how much, if 

for. and therefore the suit must be 

suffTfrom nn/r P'^>"tiff ought tO 

him anvT.]i.? best evidence, that they refuse to give 

a lL w ^.388, though th o 'receipt ot it is 

should rlTer for deciding whether the plaintiff 

Should leoover anything, their Lordships would have to consider 
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long before assenting to the views taken by the High Court. It 
appears to them that surticient weiirht lias not been tiSSJ given 
to the onus thrown upon the defendant by his fiiiuciarv posiiion. They 
observe that the treasurer states that tliere were no such yearly accounts 
as the High Court suppose. If there are such, they, may yet he 
produced, though whether they or the conremporary sehaa are the better 
evidence, must depend on citcumstanc-s which at present are not known. 
The plaintiff excused himself from exnnination it) Court on a plea of ill- 
health. which may have been false. But io was supported bv certihcates 
from the Civil Surgeon of RajsbahNe. The Siiho.dinaie .Judge believed it, 
and he issued an order for a commission to examine the plamtitt which, 
as appears from a petition in tlio record, the defendant prayed to havo 
reversed. On thesubjectof Tarim their Lm-dships have already made 

But all their Lordshios wish to do now is to avoid prejudice to a 
proper inquiry hv anything falling from either the H'gh Court, or thi.s 
Committee, in tlie course of what they consider to be a pi emaburo attempt 
to make a final decision. Whatever weight maybe attributed to the 
reasous given by the High Court for the disallowance of any item 
of the charge, they are inapplicable to a decree for account. The 

defendant is the plaintiff’s agent, and has drawn from his tieasury sub- 
stantial sums of monev to be applied in the plaintiff s business on the 
defendant’s resDonsibihty. On proof of those facts there is a clear case 
for an account, in which the defendant must discharge himself m some 
way from the monev he has drawn. In taking that account, any relevant 
papers in the plaintiff’s treasury may he called for, evidence may be got 
as bo particular items, it may be ascertained whether, as to an\ item the 
plaintiff has already got the benefit of it in bis account 
appearance of the word%dai" may he accounted for. 
determined. Their Lordships are nob expressing an opinion t^t n a 
suit for account, ib may not appear at the the hearing that the 'S3ue ^ 
simple and so clearly raised, and met by evidence, as to be ready fo 
decision at that time. But the general rule is the other w..y. And t 

suit is an example of the general rule. , «• i n Imve 

Their Lordshios are of opinion that the High Court ■ 

remanded the suit to the Subordinate Judge to take ^ 
of all dealings and transactions between the [159] 
daleodant in L character of the plaintiff’s dawan, only ^ ^ 

any sattled account, if such there be. .^nd inasmuch as the defe^ 
ant has taken the course of denying his receipts his 
and his accountabilitv in toto, a defence which f9^ 

say is shown to be false by a mass of evidence 

he should have been ordered to pay the whole costs of the suit and 

including the appeal to the High Court. If ho a arrount ami 

honest, he would have submitted at once a decree for account^ ^ 

thus have saved great delay and expense. Their p 

humbly advise Her Majesty to make such a decree, and the defeudantwi 

be ordered to pay the costs of this appeal. 

Appeal allowed with costs. Suit remanded. 

Solicitors for the appellant: Messrs. Barrow and Bogers. 
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14 Cal. 160 INDIAN DECISIONS, NEW SERIES [Yol. 

14 C. 159 (F.B.). 

FULL BENCH. 

Befoie Sir W. Comer Pvtherom. A'/.. Chief Jin^tirr, Mr. Justice 
Milter, Mr. Jusiice Crntsep, Mr. Justice TT ihon and 

Mr. Justice O'Kincahj. 


Bhaba Pebsiiad Khan, Minor, by his guardians, Bamsakhi 
Dabi Chowdhrain and anothi-r iPininiifis) V. The Secretary 
OF State for India in Council and others {Dcfcudonts.'j* 

[14th August, 1880.] 

Minor. Suit on bdmlf of—Objection to (Icscriplion of minor-^Po mission to sue, Proof 
of—Froiednre Coac, ss. •MO. o7S—Jef XL of 1858. s. .8. 

AUheugb the proper and regular manner cf giving permipsion to eue on behalf 
of a minor is by an order recorded in iho order sbeet, there is, nevertheless, 
notbieg in the nature of the sanction previded by s. 3 of Act XL ol 1858 which 
takes it out of the general rule of evidence, that sacctirn may be proved by 
express words or by implication. 

Where on a construction cf the plahit and the pleadings, it is found that the 
minor is the real plaintiff, the mere fact cf hia not having been properly describ¬ 
ed in accordance with s. 410 of tbc Civil Procedure Code is no ground for setting 
aside a decree passed in the suit. 

[F.. 9 A. 508 (500) ; 166 P.R. 1889.] 


[160] This case was referred to a Full Bench by Wilson and 
Chose, JJ.. on the 6th April 1886, with an opinion, of which the follow¬ 
ing is the only portion material to this report:— 

“ The question which we desire to rder to a Full Bench arises in 
this way. 

The suit puiportcd lo be hiought by ‘ Eomsabbi Dabi Chowdhrain, 
of Pulia. mother and irincipal ussics (esecutcr) ard Borora Churn Surma 
Khan, deiuty executor of Phaha Peishgd Khan Clowdbiy, minor, 
plaintiffs. The Ilaint 1 efan 1 y saying that we Piitpsakhi and Boreda 
Churn on behalf of the said jlaintift Bhaba Pershad Khar, minor, slate 
as follows. It alleged the title to the lard to be in the minor, and it 
said ; we the executors on behalf of the miror, the plaintifl,’ pray for a 

decree declaring the right of the minor, ard awarding the minor plaint¬ 
iff possession ’ with other relief. 

"The written statement raised the contention that ' as Bhaba 
Pershad Khan, the minor, has net been mode a plaintiff under the 
provisions of law, and as the plaintiffs have neither stated what 

kindo «s5/« {executcis) there are. nor filed anv document to show the 
same,^ the plaint is inadmissible.’ 

" The Subonlinate Judge, who tried the case in the first instance, 

said as to this : Delerdant did not deny that plaintift' was the guardian 
of the minor, and if she had denied the fact, plaintiff might prove it by 
producing the certificate of (uaidiarshir. If she is the constituted guar- 
dmn of the ininor, she need not describe herself as the next triendot the 
minor, and the suit can proceed at her instance. It appears that defend- 

Ihl m guardian, and raises 

tim plca_meiely for the^ate oi ^ing it: i^he hjid any reas onable doubt 

Stevens^ E-t cfTw”"' “i ‘bTTeoroe of J. F. 

the decree of Baboo dated 19A December 1884, revetsiog 

dated 30th June 1883 ' * ^'^bordinate Judge of Mymensiagh, 
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as to the representative character cf plaintiffs, she would no doubt have 
applied under s. 442 of the Civil Procedure Code to have the plaint taken 
off the file, and would never have vonaained satisfied with making an 
equivocal statement in the written statement. From the plaint it appears 
that the suit has been brought for the benefit of the minor, and if plaint* 
iff is not the constituted guardian as stated by her. she can be allowed 
to proceed with the suit as the next friend of the minor, though she has 
not described herself as the next friend, inasmuch as it [161] is not equit¬ 
able to throw out the plaint at this stage for a formaldefect, For tho above 
reasons I hold that the suit is maintainable at plaintiff s instance. 
The District Judge on appeal says as to the point now in question 

“Therecan, I think, be no doubt that tho suit was bad as not being 
brought in accordance with s. 440 of tlio Code of Civil Procedure, and I 

must express mv great surprise that when this objection was brought to 

the notice of the Subordinale Judge, ho did not return the plaint for recti¬ 
fication of the error. The objection was raised at the earliest possible stage, 
and should have been at once disposed of. Further, no certificate under Act 
XL of 1858 was filed by the plaintiff; nor was permission given to her to 
sue for the minor under s. 3, Act XL of 1858. All that appears on the 
record is a vague affidavit by the plaintiff's general agent to the effect that 
such a certificate was obtained from tho .ludge of Rajshahye and has 
been filed in some case or other,’ so cannot be found. This is not at all 
sufficient. If there was such a certificate in existence, it should either 
have been produced, or if it could nob be foun l. a duplicate should have 
been procured and produced. I would call tho Subordinate Judge s atten¬ 
tion to the cases of ]^rinamoyi Dahia v. Joyodishuri Unbta j.) \ and 

Russick Das Bairagy v. Preonath Misree (2). ^ 

“There can bo no doubt that the minor was not described m the 

plaint according to the form indicated in s. 440 of the Civil Procedure 
Code, but at the same time it is clear that the suit was oneonbehalfof the 

minor and for his benefit. The Court of first instance apparently regarded 
it as such, and accordingly allowed i ho suit to proceed. There is some 
inconsistency between the cases btaringuron 

been noticed by us in our reference in Special Appeal No. 1512 of 
and wo therefore Ihitk it right to refer to a Full Bench the following 

question:— , , # • j 

“ Where a suit is brought by a next friend on behali of a minor, and 

for his benefit, and where the Court of first instance allows it to proceed. 

whether the objection that the minor was not properly described according 

to 8. 440 of the Civil Procedure [162] Code, or that the next friend was 

not a certificated guardian under Act XL of 1858, or that no express 

permission was granted to him bv the Court to sue on behalf of the 

minor, is fatal to the suit , d w 

Baboo SWnaf/i Das (with him Baboo iTis/ion Afote i^py), for the 
appellants.—Reading the whole plaint it is clear that the minor is the 
real plaintiff in the case, and there is no relief claimed except of the 
minor. The form of the title of the plain t is not 
may in its discretion authorize a next friend without a certificate of guar- 
dianship to instituteasuit on behalf of a minor. It is not necessary that the 
Court should record its permission in a separate proceed^mg. In this case 
it is apparent on the face of the proceedings that 

mission. Permission so appearing is sufficient m law oon _ 


fl) 6 0. 460. 


(3) 10 C. 102. 
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Dcbiav. Ram Kumol SamUe (l); Kuvml Ckimd^’r Senv. Surhfi.ssur Doss f2); 
Aukhit Chunder V. Tripoora Soonduri Aii)7i Buksh Fakir v. Jhalo 
Bibi fi): Ked'ir l^aih v. Drhi Din (5); Joqi Singk v. Kunj Behari 
Singii 16): Ginsh Chimder Mookerjee v. MiUeri^l). 

Baboo Mohesh Chunder Ckowdhrt/, for the respondent.—In 
oi’iler to make a nerson a party to a suit oo© must comply with the 
form prescribed by the law. Section IdO of the Civil Procedure Code lays 
down the form of the title in a suit on behalf of a minor. In this case the 
title of the suit U so framed that the minor does not aopear as the real 
plainbifT. The title of the plaint is equivocal. This suit oupht not to have 
been allowed to proceed, as the real plaintiff was not before the Court. 
Suppose the suit is dismissed ou the merits, would not the minor on 
attaininj* majority he entitled to say that he was not a narty to the suit? 
Permission of the Court is necessary under s. 8 of Act XL of ] 858 to enable 
a next (riend to bring a suit on nehalf of a minor. The permission should 
he formally recorded in a separate proceedim* which was not done in this 
case. The suit is l)ad. [163] d/r/«o?uoj/j Dabia v. Jogodishuri Dabia iS)\ 
Russick Das Bairngp v.Preo^mthMisrcc^B). 

Baboo Srec«ai/i y)rt.s in reply.—In Russick Das Bairagy v. Preonaih 
Misree (9) an ooinion was exprossetl against ray contention ; but the case 
was decided upon another point. 

The following opinion was delivered by the Full Bench :— 


OPINION. 

The learned Judges, who heard this case in Special Appeal, have held 
on the construction of the plaint that the minor was the real plaintiff. 
They have, however, referrel the following question to the Full Bench: 

Where a suit is brought by a next friend on behalf of a minor and for 
his benefit, and where the Court of first instance allows it to proceed, 
whether the objection that the minor was not properly described accord¬ 
ing bo s. 440 of the Civil Procedure Code, or that the next friend was not 
a certificated guardian under Act XL of 1858. or that no express permis¬ 
sion was granted to him by the Court to sue on behalf of the miner, is 
fatal to the suit. 

In regard to the first portion of tliis question, we are of opinion that 

fact that the Judge allowed the suit to proceed is evidence that the 

Court trying the case allowed the institution of the suit, and the referring 
Judges have found to that effect. 

In regard to the next part of the question, namely, whether the 

objection that Mie minor was not properly described according to s. 440 

0 t 6 0 e 0 ivil Procedure, is fatal to the suit, we are of opinion that 
lb IS not. In all cases the question to be decided is whether on a ooo- 
sti action of the plamb and the pleadings the minor is really a party to the 

iTlw ^ description is provided 

Ir.nlvfwfn declares: ''No decree shall be reversed 

acpoiin^ nf yvaued, nor shall any case be remanded in appeal on 

anv orflnr n or irregularity, whether in Ihe decision or in 

caseor^th the merits of the 

case or the jurisdiction of the Court.” 

obiech^orflw namely, whether the 

objection th^oexpres^permUsionJias been granted by the [164] Court 

(4) 12 C 4?' <21 21 W. R. 298. ' 

7U r T p (5) 4. A. 165. 

(7) 3 C. U R. 17. (9, 5 c_ 


'3) 22 W. R. 525. 
(6) 11 C. 509. 

(9) 10 C. 102. 
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on behalf of the minor, is fatal to the suin; this, if answered in the a&rraa- 
tive, would mean tiiat no evidence, except evidence of express permission, 
would be admissible to show that the Judize hal sanctioned the institution 
ofthesuit. m think there is nothing in the nature of the sanction 
given under s. 3. Act XL of 1858, which takes it ont of the general rule 
of evidence that sanction may be uroved by express words or by imnlication. 
We are. therefore, unable to hold that the want of express permission is 
fatal to a suit. At tnesame time we must say that, according to the 
practice in the Mofussil Courts, every order is entered m the order-sheet 
attached to the record, and the proper and regular manner of 
permission would be by the production of the order-sheet or a certitied 

copy thereof. 

J. V. W. 


14 G. 164 = 11 Ind. Jur. 254. 

APPELLATE CRIMINAL. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Beverley. 


Jaspath Singh v. QDEEN-EilPRESS.’^ [2Ist December, 1886.] 

CJuxrqe to jury -Criminal Procedure Code (Act X of m 2 , s./JS-Dut!,of J,jdge w^n 
thejury'areunzertainastotke offence commiiUd -Eoidence disbeheoed some 

liarts and accepted tn others, 

A iurv after reiirint?. returned to the box, aod after unanimously finding both 
DcUo^oeM not guilty of the charges framed against them, btated to the Judp that 
fhey SghtL ofience bad been comm.tteJ by one o the 

uncertain as to the seoiiou of the Penal Code applicable to hie case , the Judge 
uocoriam as w ^ leaving them to decide 

XlTauit or.he“ I .hat he had ,ailed hie. daty and 

d t e"rnfd Wve e^ulo^d^^o ^h^i^Xtv “and^^.rrd 

them whar”aonce the facts would prove against the prisoner if they believed 
those facts. ^ ... . • 

Where the evidence at a trial is in part disbelieved, as to which part it is 
themg^t that the witnesses had committed perjury, it is uosafe to accept the 
eSnoe of ?hose witnesses in other parts and to convict the prisoner thereunder. 

[H.. Rat. Unrep. Orl- Cases 736 = 6 Bom. L.R- 258; Eat. Unrep. Crl. Cases 152.] 

[163] Jaspath Singh and Dino Nath Sen were charged under 

flfl 304 and 326 of the Indian Penal Code. 

At the trial before the Sessions Judge, amongst a large number of 
witoesseffor tie prosecution. 6ve spoke to the fact that Jaspath Singh 
struck the blow (which caused the death of one Tara Chand. deceased] at 

t teZo o7Lo Nath Sen. As to "Vh™ fiv^^ 

Judfie in charging the jury, amongst other things, said . There are bve 

alleged eye-witnesses of the occurrence, and the questmn for you to decide 

is do vorbelieve these witnesses ; if you do believe them there can be no 

d«Hki. ^harA ifl amnle nroof against the accused; if. however, you do 

not believe the witnesses, and consider that the ^ 

Dressed as suggested by the prisoner’s counsel, and that there had been a 
Tt^atto aeVit i hut it is ^ if the real facts baleen 

• Grimmal Ap7oalN^7M oT 1886 . againat the passed by H. Beveridge. Esq., 
Besaions Judge of Howrah, dated the 13th of September 1886. 
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misrepresented in iraportaQj matters that you would be justified in 
throwing over the solid body of evidence adduced.” 

As regards the law, the Judge charged as follows :— 

'■ If you believe the evidence it can hardly be doubted that the offence 
is one of culpable homicide; it is well known that the head is a dangerous 
part of the body to strike especiallv with a hUti ; the man who struck the 
deceased must have intonled to kill him, or at leist knew that it was 
likely that ho would do so; be would therefore be guilty under one of the 
clauses of s. 301. You inav, liowever, form a different opinion, and may, 
if you like, find the jirisonors guilty under s. 326. If you have any reason¬ 
able doubt you must give the urisoDors the benefit of that doubt.” 

The Jury eventually acquitted both prisoners of the charges under 
S3. 304 and 326 of the Penal Code : but thought that Jaspath Singh had 
committed some offence, although they were uncertain as to the section 
of the Penal Code under which the offence (if any) fell: thereupon the 
Judge handed to the jury a copy of the Penal Code, leaving them to apply 
it to the case against -Jaspath Sinph. The Jury, after retiring, returned 
and said they wore of opinion that .Jasoath Singh was guilty of an offence 
under s. 325 of the Penal Code. 

The Judge thereupon, notwithstanding the fact that he had [166] 
never questioned the jury as to the doubts which they had inferentially 
expressed and had not explained the law as set out in s. 325 to them, 

1 ^ four years ‘ rigorous imprisonment. 

The prisoner appealed to the High Court. 

appellant, contended that the jury having acquitted 
on the charges under ss. 304 and 326. the Judge should have accepted that 
.u the conviction under s. 325 was unsustainable on the evidence; 
and that the Judge was wrong in leaving the jury to find out from the 

Penal Code the section uuder which the appellant. Jaspath Singh, was to 
00 lound goilby. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

JUDGMENT. 

The judgment of the Court was delivered by 

^ J" conourriDg).-! think that this 

furv with w hch thTr' ; T “■ ““dins of the 

o”thr 1 T if verdict 

iust said I have ' ^ he correct, heoause, as I have 

the nunthmrt Jhi T interfere with it. 

man is nnt too greaf '<>lli“g ‘*'■3 

lch^^htz:So/Tnd n !ZtT^ 

alone—I do hone rlnfLiiv > “ow I am speaking for myself 

which juries are to •inKJn'^r“ho law to juries in cases in 
the Code, and not leave the Codl^Tth”"^ • “ the sections of 

meaning of it themselves the juries for them to find out the 

bability, that there'has^^een^a mi - ’’’ ^ will not say pro¬ 
think there is this possibility it of justice, and if there is, as I 

Dob suUiciontlv explain the law fn ^ 

that there is a possibility of i r ' my reason for thinking 

the Judge in hircU !e fn «ase. is, that 

ms charge to the jury snows that he had come to the 

UO 
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conclusion that the evidence for the prosecution was to be taken as a 
whole, and that tlie only thing for the jury to do. if they disbelieved 
[167] it as a whole, waste acquit the urisouer. The jury did nob take 
that course. They found a verdict which showed that they disbelieved 
the evidence for the prosecution in certain pares as to which tliey thought 
the witnesses were committing perjury, and they say that story is untrue, 
but they accepted that evidence in other parts, and convicted one of the 
prisoners upon it. * The charge of the Judge snows that that was unsafe, 
and, speaking for myself, I quite agree with 1dm. I think it absolutely 
unsafe to take the story of certain witnesses which is shown to be perjur¬ 
ed as to a portion and to accept their statements and act upou it. There¬ 
fore I think that in this particular case, on the Judge’s own view, there is 
a miscarriage of justice, but as I said before I am not able to interfere on 
that ground, because the Code gives us no power to interfere with the 
verdict of a jury in cases where there is evidence to go before them, and 

in this case there was evidence to go before them. 

Then the question is, how far that state of things arose from the fact 
of the law being insufliciently explained to the jury by the Jedge. ^ As the 

oharge was originally drawn against these two men, it was a charge of 

inflicting injury which either amounted to homicide or grievous hurt, a,nd 
there was no question before the Judge as to there being any provocation 
on either of those charges, and the Judge charged the jury from the point 
of view that they would convict on one of those charges taken simply, and 
practically his charge amounted to this :—These are the two matters m 
respect of which these men are being tried, and it will bo for. you to say 
whether you believe the evidence for the prosecution. If you do, you must 
convict the prisoners, but if. on the other hand, you do not believe that 
evidence, you must acquit them—; and the only matter before the jury 
was the question of these two substantive charges taken stmpliciter with¬ 
out any question of mitigating circumstances. It appears, so far as the 
prisoner before us is concerned, that the jury came in an uncertain state of 
mind, and they told the Judge that they could not say under what section 
the offence came. Now, upon that. I think the duty of the Judge was to 
have asked the jury what doubt they had as to the crime which had been 
committed, and if he bad done that, he would have found that it was not 
[168] a doubt as to whether the offence amounted to culpable nomicide or 
grievous hurt, but a doubt under a totally different section which was not 
explained to them, as bo whether if this man had mtlictea hurt b© did it 
under circumstances of grave and sudden provocation. If the Judge had 
asked that question he would have carried out bis duty, and he would have 
been able to explain to the jury bow it is that, in questions of this kind, 
the substantive offence woul 1 be affected by the qualifying clause of the 
next section. But he did nothing of the kind ; instead of doing that, he 
simply gives the Penal Code to the jury in order that they “ay read it 
themselves and apply it in the best wav they could. In doing that, I can 
only say. and I must say it here, that I think that the Judge did not do 
his duty. I think that it is the duty of a Judge bo explain the law to the 
jury, and bo tell them what offence the facts would prove against the pri- 
Boner if they believed them, audit is then for the jury to say whether, 
within the definition given by the Judge, the facts as proved constitute 

the offoDoe. If the Judge had done that. I do nob think that the comph- 
cations would have arisen which have arisen in this case, and 1 thinlr this 
case is a good illustration to show how very important it is that Judges 
should not leave the Code to the jury in this kind of way for them to read 
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aiifl interpret; it lor but as I sai>l before they must explain the 

law to tlio jurv and re^i them, not iiu ler w lat section thev are to convict 
the accused, l)ut in some kindoi popular Un^nage which they can under¬ 
stand of what otfance tijcy are to c )nvict him. whether it be homicide or 
prievous hurt, or any oKier. It is for the Ju ige to construe the law ; it is 
Criminal. the jury to find tim facts, and I hope that, in future. Juilges, in these 

- jury trials, will he c ireful notsunoly t) leave the Code to tne jury but be 

j 4C. 164= at the pains to oxulain it the nsolves. For bhsse reasjus, having in mind 
11 Ind. Jur. that there was evidence of the crime of which the prisoner has been con- 
254. victed. that the question of fact was for the jury, and that there was no 
appeal from their verdict. I think that this appeal must be dismissed. 

P- Appeal dismissed. 


14 C. 169 = 11 Ind. Jur. 256. 

[169] CRIMINAL REVISION. 

lieforc Sir W. Comer Petheram, Kt., Chief Justice and 

.Vr. Justice Bevcrleij. 


R.aja Babu {Petitioner) v. Muddun Mohun Lall {Opposite Party.]^ 

[27th November. 1886.] 

Criminal Procedure Code [Act X nf 1832). s. urj-Po,session-TUle-Symbolical 
possession. 

^ Procelure Code, in 

tith! w took ioio consideration the question of 

ma fri!nin question nf title, if in his opinion 

decllornr question of title, would not invalidate bis 

arto rho wi 

£S=“:S«‘““ 

po.i..y evdoacc wo„,a "/cTto ;a:u7:::rev° 

[Expl., 14 c. 361 (363).] 

This was a rule obtained on the 29i.h OctnhRr mwe h,, Po^n p«Bii 

and others, calling upon Muddun AlnbC T n i' 

whv an ordev d«t»d Vv,„ or o . , " “'‘^ers to show cause 

Magistrate of Monghyr declarieoTudd’'”' 

possession of a certain Orchard, shouldt" botrasidl 

decree against one 'sitarparTr Muhun Lall had obtained a 

on the sttZ, ISbl Ind on tuTl 

for execution, and attached the orchiH^^ September. 1884. had applied 
fixed for the 16th March ISSa T1.1 referred to. the sale being 

eventually sold to Muddun Mobun 1 I? ^ Postponed, and the orchard 
confirmed on the 16th Mav ISfii 

against the order confirming ihesL 

the 19th January. 1836 the4 L. n 7 n 1 ^ dismissed. On 

the delivery of the orchard tn M aa -Judge issued an order for 

1^0 was -d on the 24th January 

Nath Gupto, Deputy Magistrl^tiof Mon’fibvr'd*Mohendro 

oi .Monghyr. dated the 2l8t of September 1886. 
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On the 5th January. 1886, Raja Babu put in a petition before the 1886 
Magistrate alleging that on the 4th March. 1884, be had. in execution of Nov. 27. 
a decree obtained by some third party against Sital Pershad, purchased p 
the orchard in the name of one Nursing Sahai, and he prayed that posses- 
sion of the orchard might be given to him, he already having been in legal REVISION, 
possession. This application was, however, rejected ; on the 26th January ^ 
Nursing Sahai applied unsuccessfully for possession on his own account. 

On the 25th March, disturbances having taken place between the 236. 
parties, the Joint-Magistrate stepped in and required both parties to show' 
cause why they should not be bound down to keep the peace : proceedings 
under s. 145 of the Criminal Procedure Code were also initiated, Raja 
Babu setting up the facts alleged in his petition of the 5th January the 
case under s. 107 resulting in Sital Persbad, Raja Babu and his 
servants being bound down to keeo the peace; and the case under 
s 145 resuU-iog in Muddun Mohun Lall being declared to he in possession 
of the orchard. Raja Babu then moved the High Court in both cases ; 
and the order under s. 107 was set aside as against him. the order under 
s. 145 being also set aside, on the ground that no evidence as to posses¬ 
sion of the orchard had been taken on his behalf. 

On the 20th June, 1886. in consequence of further disturbances 
between the parties, the Deputy Magistrate directed the police to make 
enauiries, the oolice reporting that Raja Babu was in possession, and that 
Muddun Mohun LaU had attempted to dispossess him. The Deputy 
Magistrate, after himself visiting the spot, took up the case on the peti¬ 
tion of Raja Babu under s. 145, and after entering into the question as to 
whether the first purchase had been made beuami, and to whether 
symbolical possession had or bad not been given by the Court peon to 
Muddun Mohun Lall. held on the 21st September. 1886. that Muddun 
Mohun Lall was entitled to retain possession of the orchard. 

[171] Raja Babu then obtained the present rule calling upon 
Muddun Mohun to show cause why the order of the 21st September should 

not be set aside. 

Mr Bonnerjee (with him Mr. Twiddle) appeared to show cause, stated 
the facts out of which the case arose, and contended that the 
Magistrate had sufficient evidence before him showing who was in 
posLssion at the time of eoquiry, irrespective of the other maUers 
touched upon in his judgment, to justify him in coming to the decisiou 

gj 

Mr Woodroffo (with him Mv. Amir Ah) appeared tor Baja Babu 
in support of the rule, and contended that the Deputy Magistrate had 
enquired into the question as to whether the orchard had or had 
not been purchased benami, whereas he ought to have confined his atten^ 
tiontothe poiutof actual possession; that the Deputy Magis rate had 
further made his order on the strength of the symbolical 
by the Civil Court, and cited Juggobundhti Mookerjee v. Bam Ghunder 
Bysack (1) as showiog that symbolical possession was no possession 

m against third parties, and was no 

that the Deputy Magistrate, in accordance with ^mfiier v Pushong (2), 
should have alone decided who was at the time of the institution of the 
proceedings under s. 145 in possession. That all the proceedings hel y 
the Danntv Maaistrate had been vitiated by th e manner in which the case 

(2) 11 0. 365. 


(1) 6 0. 684. 
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1886 had been tried, because (rt)fch 0 Deputy Magistrate bad in his order discussed 

Nov. 27. the question of benanii, and determined that no formal possession was given 

until after the sale to Muddun Mobun Lall, (&) because he had discussed the 

URIMINAL question as to whether possession was delivered to Muddun Mobun Lall 

EBVigiON. by the Court peon : and. fr) because the evidence in the enquiry showed 

- : that Baja Bairn was in actual nossession, the evidence on Rija Babu’s side 

l aving been given by the police, whereas the evidence on the other side 

was that of the retainers of Muddun Mohun Lall. Ho further contended 

that, if possession was with Baja Bahu from the 8th March. 18S4, to the 

24th .Tunc, 188G. the presumption of law was that possession remained in 

him until it was altered, but that the Magistrate had. hv his order of the 

2Dt Sontember, found that Sital Pershad was [172] in pos.-e^sion ; be 

had therefore tnod a question not in his power and had drawn inferences 

from that. The learned counsel further referred to hi re Kali Kxishio 
Thakiir (1). 

ORDER. 

The order of the Court (Petheram. OJ.. and Beverley. J.) was 
delivered by 

PiiTHKnAJl. C.J.— This was a rule which was obtained to set aside 

an order dated the 21st September in this year, deolariuR the possession 

of a particular person to some property under s. 145 of the Code of Crimi- 
nai Procedure, 

The JLigistrate appears to have been set in motion bv a police en¬ 
quiry which was held in consequence of there being a likeliliool of a breach 
of the peace in the noighhonrhood, and having bean so set in motion, he 
proceeded to enquire, as it was bis duty to do under the section, who was 
in possession of this property, for the purpose of maintaining him in posses- 
sion unpl the parties could get their rights decided bv Civil Court 

ihis rule was obtaioed, so far as I recollpof j j 

to-day by Mr. Woo,roffe. that the Magistmte h^ii Sd o h^ qnS 

of possession at; all. and that be had confined hi <5 h lu “ 

of title; and no donbt upon the face of his judgln i “ 

great extent, he considered who was the pers^ ent le 1 h"l “ ' 

enjoyment of this property, and it was piessed befor ^ 

sidered that to such an extent that he hariost siZ nf l i 

before him, and which he had a right to trv nLlf i 
Sion at the time, and had a rieht M Ko ^ DaoDely who was in possas- 

this particular section oTthe Code. possession under 

had matirrblm'tm^on whio"h 

conclusion, which he undoubtedly came to that fh“ 

favour he has made the order was in the , ? ‘i 

petty. It is true that in arriving at tlmt r ‘‘>'3 P’’®' 

who had title, and the last anf-hAr^ conclusion he has considered 

if he thought’tharma er: 

to consider it and to discuss ^t .nH he had a right 

[173] discusses it, does not invalid f* considers and 

possession, provided there is eviden^^ decision on the question of 

^ Then on the qnostton whl^Tr rh“ Possession. 

(1) 7C. 46. -- 


114 



VII.1 


MOTEERAM V. BELASEERAM 


14 Ga!. 174 


forms of atbaohment and advertisement had been gone through. The 
advertisement was made in the way sales are advertised in this country, 
that is, the notification of the sale was stuck up in the Court-room, and 
the sale took place on the date fixed in the notification, and alter the pur¬ 
chase had been made, the form was gone through of giving possession to 
the purchaser. This is proved. No doubt, it may be sam that this is a 
mors symbolical possession, but in the absence of anything else, the ques¬ 
tion is whether, under such circumstances, a Judge is justified m finding 
possession, it he is satisfied that possession was thus taken. We think he is, 
OTOn supposing there was no other evidence. When it is proved that a pio- 
pertv was purchased at an execution sale, and that subsequently the peon 
of the Court went through the form of giving possession to the purchaser 
we think that is some evidence that the purchaser took possession. It 
mav be that the customs of the country are such that ™'''' " “I™'?® 

would suffice to rebut that, and the Magistrate had to find on the facts 

whether there was evidence of the slightest character : but m 
the Magistrate says there was other evidence on which ’ 

and upon that evidence, and the other evidence to winch I hate al'«aed, 
he comes to the eonciusion that this man took possession under ins pui- 
chase, and that he had been in possession since that date, and having 
oome to that conclusion he makes an order confirming his , 

As I said before, the ooly question we can consider ® 

was evidence on which the Magistrate could come to that ““'“a'on. 
We think there was, and therefore his order cannot be disturbed, and con- 

fiequenbly this rule must bo discharged. 

^ ^ p Rule discharged. 

14 c. m. 

[174] CRIMINAL REVISION. 

Before Sir W. Comer Pcthcram, Kt., Chief Justice^ and 

Mr. Justice Beverley. 

MOTEEKAM [Petitiomr) V. Belaseeram (Opposite Party).* 

[7th December, 1886.J 

Criminal Procedure Code (Act X of 18821. s. 370 (ci. i )-Summary Procedure-Oonvic 
tion. Reasons for. 

• « „# o <^70 (a\ i ) of Act X of 1892 is that, where the oOence fouod 

i, Iffic" ntli V telle J. 200 or imprisonoirnt as the subsUn- 

HSsKHiSSiiSHSSi 

ine&ntDg o{ the e^cUoQ* 

IR., 31 0. 983 (986).] 

Tu this case the accused was tried summarily before a Presidency 

Magistrate for an assault, and convicted, the Magistrate ^ ' 

Iftwine order * " The charge of assault is proved against the accused under 
^rmlfttpp Ood. He is 6ned Rs. 10 or one week's rigorous 

imprisonment.” __-—:--- 

Replember, 1866. 


1886 

NOV. 27. 


Criminal 

Revision. 

11 C. 169 = 
11 lad. Jar. 
256. 
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1886 The prisoner obtained a rule calling upon tbe Magistrate to show ' 

Deo. 7. cause why this order should not be set aside, on the ground that, under 

p 8. 370 of the Criminal Procedure Code, the Magistrate should have given 

CRIMINAL reasons for the conviction. 

EevisioN. Mr. UiDidley, in support of the rule. 

Baboo Boidomith Dutt, contra. 


14 C 174. 


ORDER. 

The order of tbe Court (Petheram. C.J., and Beverley, J)wa 3 

delivered by 

Peiheram, C.J. We think that this rule must be discharged Thaso 
proceedings were held under s. 370, and the only matters which the 
Presidency Magistrate is bound to record are the matters provided in that 
section. The first question and the real question in this case is whether, 
in a sentence of this kind, the Magistrate was bound to record anv reasons 
at all. The sentence is a sentence of a fine of Rs. 10, and, in default of 
payment of the fine, a short term of imprisonment is imposed. The ques- 

r? 70 ’ f sentence of imprisonment within the meaning 

U/bJ ot s 370 (cl, i) In our opinion it is not. We think that it is a 
sentence of a fine, and that the Utter part of the sentence is a mere mode 
of compell.ng paymoDt of the fine, and that the meaning of that section 
13 Chat, whore the oftenoe was suflioiently grave to involve a fine of Es. 200 
or imprisonineot as the substantive sentence, the Magistrate was bound 

tb. Court, But m petty cases which the Magistrate thought would be 
mot by a me of a few rupees the Legislature thought that his decision 
ought to he recorded shortly, and if the parties wanted to bring it up 
they ecu d do so m some other form. For these reasons we think the 

muTbe'todSed."'^^ rule 

* ^ule discharged. 


CRIMINAL reference. 

Before Srr W. Comer Petheram. Kl.. Chief Justice. 

(ind Mr. Justice Beverley. 

IN THK Metier OP Nea. u Monsoe and another.* 

L-iUth December, 1886.] 

Cditle Tresoass (Act I or iQTi) g ao 

Ptoceedinge utjder s. 22 ol thftrafn.a 

nature; a Magistrate being at liberty und'-Tlf'^ ^uasi-civil in their 

ID a summary manner, compensation Lr p ■ and enforce, • 

be brought. mpensation for an injury for which a civil action might 

An or^or, tlicrofor^ forths d 

agaicst two persons under that section compensation, passed 

amount payable by each, is good. the proportionate - 


11 rl'V.'l. K=0,. R.,,, BBsioM 

SS! Si"' =•'"M SS! 
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In this case the Deputy Magistrate of Brahmanbariah found that two 
persons, Monsor and Dengoo, had illegally impounded 19 head of cattle 
belonging to the oomplainant, thereby causing him to pay a sum of Rs. 7*2 _ 
for the release of the cattle ; the Magistrate therefore convicted them under uBiMiNAii 
fl. 22 of Act I of 1871 (The Cattle Trespass Act), directing them to repay Refbr- 
the sum of Rs. 7-2 to the complainant as a fine, and also Rs. 20 as enoE. 
[176] compensation; the order containing no direction as to the pro- 
portion in which the sums referred to should be paid by Monsor and 

Dengoo. 

The Sessions Judge, considering the order to be illegal on the ground 
that Monsor and Dengoo had been fined jointly Rs. 27, sent up the record 
of the case to the High Court under s. 438 of the Criminal Procedure 

Code. 

No one appeared at the bearing for either party. 

The order of the Court (Petheram. C.J.. and Beverley, J.) was 

as follows:— 

ORDER. 

In this case we are of opinion that under s. 22 of Act I of 1871 the 
order made by the Deputy Magistrate was a legal order. The matter in 

which that order was made was not a regular criminal proceeding, but a 

giwsi-oivil proceeding, in which a Magistrate is authorized to assess and 
enforce in a summary manner compensation for an injury for which a 
civil action might be brought. Under these circumstances we think that, 
in the present case, the so-called accused are jointly and severally liable 
for the compensation and costs awarded, and we see no reason to interfere. 

m . p Order upheld. 


1886 

Dec. 20. 


14 C. 176. 

ORIGINAL CIVIL. 
Before Mr. Justice Trevelyan. 


Kbisto Nath Koondoo and others [ Blainiids ) v. T. F. Brown 
AND OTHERS (Defendants).* [206h December, 1886.) 

Landlord and Tenantr—Use and Occupation- Reentry—Forfeiture-Demand 

Statute 32, Ben, VIII, c. U-Waiver-Reg\siralton of power of aitorney-hmdence 

Act I of 1872 , as. 3, 67. 

A covenant in a lease reserved to the lessor, on default of payment of rent, a 
power of re-entry ; there beiof? oomentioa to such covenant of a Rimilat power 
being also reserved to his “ heirs, successors or assigns.” 

The lessor sold his rights io the property leased to third persons, and such third 
persons endeavoured to re-enter under the covenant. HeW.that ^ 

was reserved only to the lessor.yet bis vendees could take advantage of the coven¬ 
ant. the operative part of the Statute 32. Hen. VIII. o. 34. being wide enough to 
admit of this, notwithstanding the wording of the pteamblo. 

ri77l HeM, further, that the forfeiture having been waived by subsequent 
demands for rent, and there being no legal demand for rent on the last day on 
which rent at a date subsequent to the waiver fell due. the vendees were not 
entitled to make use of their right of re entry. 

A registered power of attorney admitted under 8.67 of the Evidence Act without 
proof, the Registering Officer being a Court under s. 3 of the Act. 

IDlii., 17 0. 903(9061; B., 9 Bom. L.R. 401 (403); 16 O.P.L.B. 99(102); 16 O-P. 

L.E. 146 (160).3 ___ 


I 


* Original Soil No. 116 of 1684. 
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1886 On the IGfch December, 1871. one Guogapersaud, who was the owner 

Dec. 20 . of a certain house and premises No. 8 . Dliurrumtollah Street, in Calcutta, 
leased tlie said house and premises to one Thomas Fletcher Brown for 
Original 15 years, from the 1st of January, 1375, at a rental of Es, 210 per month. 
Civil. The lease contained a covenant by T. F. Brown that he would, during the 
said term, pay the rent at tlie times and in manner therein mentioned^ 
and further contained the following clause that “ if the said monthly rent 
thereby reserved or any part thereof should not be paid on the days and 
times and in manner therein mentioned, or if any of the covenants or 
agreements therein contained on the part of the said Thomas Fletcher 
Brown should not be by him well and truly observed, performed, Ac., then 
it should be lawful for the said Gungapersaud into and upon the said pro¬ 
perty or any part thereof in the name of the whole to re-enter, and the 
same to have again, re-possess and enjoy as if the said indenture had never 
been made, anything therein contained to the contrary notwithstanding.” 

Uuder this lease Thomas Fletcher Brown entered into possession of the 
premises. 

On the Otii August, 1878, Gungapersaud sold the said house and 
premises to oneGobind Chunder Koondoo and one Kristo Nath Koondoo, 
their heirs, representatives and assigns. T. F. Brown attorned to the pur¬ 
chasers, and subsequently, after the death of the said Gobind Chunder 
Koondoo, to the present plaintiffs, who were Kristo Nath Koondoo, and 
tho heirs ol Gobind Chunder Koondoo. 

In April 1882, T. F. Brown disposed of his business, which was that 
of a horse-dealer, on the premises No. 8 . Dhurrumtollab St., to a Limited 
Company, which was duly registered under the Companies’ Act, 1866, ha 
himself becoming the manager of the Company. From that time up to 13th 
September. 1885. T.F. Brown regularly paid rent to the plaintiffs. Subse- 
quent vent was not paid, though it appeared that bills were drawn out but 
1178J nob presented, and the plainiiffs thereupon gave notice to 
1. b. Brown that they claimed to be entitled to re-enter on the premises. 

On the 3rd December 1885. a petition was presented for the com- 
pulsory winding up o the Company, and on the 10th December one David 
Co™ was appointed liquidator with power to carry on the business ot 
the Company, and under this order the liquidator entered into possession. 

26th January, 1886. the plaintiffs wrote to T. F. Brown. 

from T “r Brown 

noJne.io wrote stating that he was in 

to re enter hethat if they attempted 

,ibi. f„-:s - 

JL following purposes Liquidator for 

( 2 j For possession. 

(3) For rent from T. F. Brown 

W ■“"".I .Mh, th,l, Jibragb ,b., 

possession of the premises in m y®*'had entered into 

piemises in pursuance of an agreement, dated 22 nd 
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February. 1832 between T. F. Brown and one Henry Glass purport IW 

ing to be a trustee (or tbe Company then m course of formabion . that they De^ 90. 
had nob received any notice to quit; and that the original lease b> 


14 C. 176. 


had nob received any notice to quit; ana tnao ‘ 7 ;; i; ORIGINAL 

Gungapersau l contained no provision tor the re-entry of any persons 

other than Gungapersaud. . , 

The Otbci il Liquidator merely alleged that he was m possession undei 

the order of Court aopointing him Official Liquidator. 

T. F. Brown did not enter appearance. 

At the hearing, the following issues were raised : 

(1) Whether the plaintiffs were entitled to take advantage of the clause 

of re-entrv in the lease. . , 1 j . - a if 

[179] (2) Whether Brown’s tenancy bad been determined, ana it 

so, how ^^,^5 aeterrained, there had been any 

% 

^^"^(4) Did Cowie ever have possession, and if so in what capacity. 

Mr. Kenyiedy and Mr. Bonnerjee, for the plaintiffs. 

Mr Kennedy.—T!hQ covenant for re-ontry can he sued upon by 
the plaintiffs, the purchasers from the original lessor. The eoniitioD 
is one without naming any assign, and is such as could be taken advantage 
of by any assign. See Greenaway v. Hart (1). which snows that a condi¬ 
tion which does not point to entry heme reserved to the nerson to whom 
the rent is reserved, is valid. The Court there held that the rent, aLhough 
reserved to the lessor’s heirs and assigns, should go to the person who 

was entitled to the reversion-placing therefore on the covenant the 

same construction as if the words "heirs and assigns had been omitted. 

It could never have been the intention that, if Gungapersaud died, 
heZl was not to bo payable at alb The resevvatioo ot reo ^ - 
that it is payable to the person entitled to the reversion. The forfeiture 

her^torkTce 00 the l^th November. I 880 . A per^o --.P" 
condition although he is not the person named. See s. 32o Coke on 
Littleton D 205 ( 6 ). Tne effect of the Statute 32, Hen. Vlli. Cap. ^4, 

U transpose the assipoea io the place of the assigooo, and to g.ve h™ 
all the ngnts which the ass-gnor would have had. 

Isteedv. Stonely (2) is in point. Section 109 of the Trans^ei of P 0 - 
perty Act. although not applying as the lease is prior to the Act. shows 

'^^%\l'eo''fficial*Uqffi^ is said, is only a servant ^ 

from the Companv. If he is [180] a servant, and he appears, he liable 
—see Cole on Ejectment, 124. 

[Mr. Pugh.-^s regards this point see /« re Wmrmouth Croton Glass 

At this stage of the proceedings Mr. Kennedy, alter proving that the 
conveyance of the 9th August, 1878, was executed by 

tendered a power-of-attorney authorizing f f ^ Evident Act, 

prov"e°t p^wer’’as it had heen^egiste^ 


(1) U O.B 0 B. 840. 
(8)L. R 9 Oh. App. 355. 
(6) L.B. 19 Oh. D. 642. 


(2) Anderaoo’B Rep. Case CXLVni. 82. 

(4) 9 Hate 823 (837) = 3 DeQex M. & G 146. 
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dIo* m ^ of 3. 3 of the Evidence 

Obi^NAL after argument 

Liquidator^^^^^ Company and the Official 

nnfl plaiDtiffs have sued Brown for the whole rent 

and the Liquidator for use and occupation ; this cannot be done, neither 
le Jiey entitled to take advantaee of the power of re-entry «iven 
to Gungapersaud. The covenant for re-entry does not run with the 
reversion ; previous to the Stitute of Henry VHI, it did not run with Ihe 
reversion even if the assigns were named. I may take it the covenant 
runs with the land and not with the reversion-see Comyn's Digest title 

Condition, p. 129; SpcHcer’s Case ( 1 ). The Statute of Henry does not 

are therefore two cond.tioos under which the Act auDlieq fc) Th/llI! 

concaining the word “assiens " and of the Statute to leases 

with. As to what persons ark assigns “ot been complied 

Statute see Spencer's Case (3); GrlJoa,!l [iartV 

gapersIndr''Ye?’bnrrint‘co 

Saunders, 248 (no’te a.) —see William 

is not to get'the rent^^uU^b^lk' ^-enfcer; their object 

does not work a forfeiture ■ until th^ l ^^“'Pay^ent of rent 

there can be no forfeiture. Sunnnti steps to demand rent 

the covenant for re-entry thev shoul!? 1 entitled to the beneht of 

rent according to law sITdTZ ^ 

Sill v. Kempshall (7). ^ ^ Wheeldon v. Paul (6); 

Davenport v. The Roberts v. Davey (8); 

demand for rent is a waiver of thA waiver, a subsequent 

as regards ejectment, as in the rhird^* Court 

rent up to the time of the filipn of the 

the lease see Dendy v. Nicholl fin) ' claim it under 

Mr. Kennedy, in reply. 

JUDGMENT. 

TREVEIA'AN J_THa 

°“’'®P‘‘"“’s®s;/^vhichthe possession 

’ Seneraliy carried on. At the date Company, Limit- 

—-- institution of this suit 

<1J 1 Sen L. n. nn. .3. .,.v --- 


L.C.( 7 thedi. 83 ' 

^ = L. C. 69. 

(5) I \\£n, S**uod QQ7 1 I 

«7)7C. B. 975 ^ 

(9) L R. 3 App, Cas. 128. 


^45(156 

1 340. 

(6) 3 C P. 613. 

J8) 4 B. <t Ad. 664. 

(10) 4 0.B.376. 
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those premises vrera in the possession of the OfBoisl Liquidator of that ^1886^ 

^“on the 16th of December, 1874, Gungapersaud the ORI^NAL 

promises, leased them to Mr. T. F. Brown, who is a defendant in this case 
for a term of 15 years, oommenoing on the 1st of January 1875 at a WVIL. 

By arabsequent verbal agreement Mr. Brown undertook to pay an 

*^^'‘orthT9th ^of Ai^t”l878 Gungapersaud conveyed to Gohind 

Chuoder Koondoo and the plaintiff Kristo 

heirs, representatives and assigns all his interest in the property in qu»stiom 

Mr Brown then paid the rent to these two Koondoos. Oot e 

13th of April 1879, Gobind Chunder Koondoo died leaving fom sons 
are the plaintiffs in this suit. Mr. Brown then paid the rent to Kristo Na 

Koondoo and the sons of Gohiod Chunder Koondoo. oompanv 

In April 1882, Mr. Brown formed his husioess into a limited company, 

but the plaintiffs recognized the company as iggs 

No rent since that, which fell due on the 15th of September, ISBO, 

The“ pTafutlffs now claim possession of the 
lor re-entry o lotained in the lease. They 
ant Brown, and damages for use and occupation 

Cowie, who is the Official Liquidator. The issues raised by Counsel were 
'°(\7Ar7the plaintiSs entitled to take advantage of the proviso for re- 
”‘■^''( 2 ? Hr tetncy'of T. F. Brown under the lease been determined, 
^r^hr: ir^7“7rtr7Lermlned, forfeiture was not 

'’“"'wVDid Mr. Cowie enter into possession otherwise than as Official 

Liquidator of the Company ? plaintiffs. 

On the 6r9fc issue I think that i must nn f^iUwc- “ Provided 

■The proviso for re-entry contained lo the “ herein 'reserved to 

also and in addition to the remedy by is r monthly rent 

the said Gungapersaud, it is hereby agree, ““at >'^ f 
hereby reserved, or any part .‘h®™ ■ uoU® 

times and in the manner hereinbafore mentioned, on 

and agreements herein contains,! on fntent 

and meaning of these presents, then and ‘ f f ^ba^law ^ 

.or any part thereof in the name of the •-« 

same to have [183] again, re-possess and ^“1?^ contrary thereof 

been made or executed, anything herein contained to the contrary 

'in anvwUe notwithstanding.' ij i-abo advnnbftea of this 

It is contended that Gungapersaud alone o 

provision, and that his heirs, representatives and assigns, as y 

named, cannot exercise any power of «« Henrv VIII, Cap. 

The question turns upon the terms of considera- 

fL irsi:rt:r 

^h—^r'^lTinttr ie^n^^ S the words of the 
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operative part of the Statute are wide enough to cover the present case. 
There is do doubt also that the words of the preamble are limited to 
the case where tlie deed gave the remedy to the heirs and assigns. ' 

It is almo>t impossible to deduce from the cases any very clear rule 
as to how far a preamble cuts down a Statute, but I think the ten¬ 
dency of the cases is not to give effect to the preamble unless it be quite 
clear that the Legislature can have only ha I in contemplation the parti¬ 
cular mischief to which the preamble relates, and the words of the ope¬ 
rative part are ambiguous. In many cases it has been hold that there- 
medy provided in the Statute has been intended to be more extensive 
than was necessary to get rid of the mischief to which the preamble relates. 

ill. Pugh relies on the authority of cerr.aiii cases which have held 
that tins Statute applies only to leases uodor seal, and he contends that 
the operative portion of this Statute must be oonhue I entirely to the cases 
mentioneii in the preamble. In those oises, and in otliers to which I have 
referred, the question seems to have b-en taken as settled and to have 
been deeded without argument. I take it that the original reason for 
this decision must have been that, at the time of the Statute, the law re- 
quired the leases referred to in the preamble of the Statute to be under 
seal, Ii this ha so, those cases are of no assistance to me in the present 

fr^ .1 t'le contrary I ought bo give full effect 

to the operative part of the Statute. b o uu ouetv 

r- ^ Statute, entitled to the 

forfeitiL is to the 

autho^'itir^bl ^ forfeiture, there muat. under the 

“^at^ld rSay^S: r^l^r 

received cheques all along from'the Pi ^to me for rent. They 
pay and I hL paidTo r'^n^ 

they refused to receive rant from the L juitto™ ' ^ Subsequently 

'■ 1°d'^ot^go^wlter go“astah of the plaintiffs, says ; 

made out at the end of every are usually 

the month of January but hilk ^ bills were made out after 

for September, Oetobar Ivtberaed ^ 

I dl.l not make out any other bilu’h ^ at Rs. 212 a month. 

We don’t get monev withoL v ^ Set any money, 

evidence on the subject. It- oL ^ This is the wholff 

month up to and including Decembflr ^ ^ demand of rent for each 

rent the breaches on account of fh ’ j- ^ suDsequenb demand of 

only question is whether thlt^^^^^^^ were waived, th^r 

work a forfeicure. Ido not thin^ t-u ^ December’s rent as to 

can hold that the requirements of the^k Q^'dence from which I 

therefore decide the second issue aD ^ iaw have been fulfilled. I must 

the suit with costs on scale No plaintiffs, and must dismisa 

Mr. Brown; there must be a d 0 £ ^ ^S^-mst the defendants other than 

-ntat Bs. 212 per months- 

T. A P ' 

Suit decreed against 1st Defendant 
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Justice 


Before Sir W. Gomer Petheram, Kt., Chief Justice and Mr. 

Beverley. 

EUTNBSSUB SEIS AND OTHERS [Decrce-haklm) »■ 

another {Jud,mcnt-debtorsV [6th December. 1886.] 

Ez^cuiiono, decree-De.ee o. Uor„.,e Bend-CeCe against iui.eunUeHore »r. 

plaintiS. were the 

gage bond : " It is ordered th.t he P/bin uvo mouths from 

sum of Rs, 2,560 and cos.l& R?. .. the said nm ^uut at the 

the date of the sigmog of the <iecree . ,be d.;fehdaots do not pay 

rura’r.a^S'trtVjl^fee^ru'dee the te,n.e o. the deetee ; eud thts 
order was upheld by the District Judge ^bo suit fr>m the 

debtors other than those roortgaged. 

.. SSs 

ants shall pay to the plaintiffs months from the date of the signing 

Ra. 312. total Rs. 2.862. w.thin two mont^hs ^ 

of the decree. Interest will defendants do not pay the 

cent, per annum up to Hose heir right of redeeming 

’'■'"Sitad...., ,.dd....-d.d~.. “X;s;:; 

ment directed, and the ^for foreclosure was passed, 

gage might be foreclosed , aoulyin'* to be put into possession of 

and this order was upheld by the Uis b High Court— 

rs?.r^rs;rd::tri^v-... - 

ge r^rProperty Act b^d altered th e^^ 

“B'u^tTpr 0 . N 0 ,emher, IBSh. 
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with regard to suits on couditional sales, but it had made no alter¬ 
ation with regard to the costs of the suit. Under the former procedure 
a notice of foreclosure was first served, and if the money due was 
not paid within the year, the mortgagee then brought a suit for possession, 
and if successful he received his costs as a matter of course. Section 86 
of the Transfer of Property Act authorities the Court to award costs of 
suit, and these costs are a personal decree against the debtor. The Court 
cannot give a personal decree for the money lent, because if the money is 
not paid the mortgagee has to take the mortgaged property in satisfac¬ 
tion of his debt, but tbe debt only is discharged, not the costs of the 
suit, wliich the mortgagee has been compelled to incur owing to the 
mortgagor's default. 

Dr. Guru Das Banerji, for the respondents contended that the decree 
merely said that, if the decretal money was not paid, the debtors would 
lose their right of redeeming the property mortgaged, and possession 
could be given to the plaintiffs, but it containei no provision as to costs. 
This was tbe interpretation put upon the decree by the Judge who had 
originally passed it. It must be assumed that he knew the meaning 
of his own decree, and he says that costs W’ere not awarded. The 
decree is for a total sum of Rs. 2,862, which comprises principal and 

the costs must be considered as a charge upon 
L187J the prooerty equally with tbe mortgage debt; and if the debtor is 
not personally liable for the mortgage debt, be is not personally liable for 
the costs, which are included in the decree with the original debt. 

Mr. Bell, was not called upon to reply. 

The following judgments were delivered by the Court (PetHEEAM, 

C.J., and Beverley. J.). , 


JUDGaMENTS. 

allowed. 

auestion in the raslT money, and tbe oniv 

Irtgage monev f om in addition tLeoovering the 

suit from the debtors personally thatTs m « ^ ‘‘^cover the costs of the 

cution against any other property of the ft '' T' 

has been exhausted. In mv oninion fL , the mortgage property 
decree, as given bv the Judge'who tried the °° ^ 

against the debtors personally because^ ''® 8've the costs 

s. 220 of the Co.le of Civil Procedure theT A 

the costs against the debtors uersonaliv^f Jurisdiction to decree 

fore, as I said before, the question if wteth 

decree which was made bv him «. ’ a construction of the 

costs against the debtors personally decreed the 

I think that ho has TKa A 

was due for principal and interetr^^fl^nTfT^® amount which 

then to make an order that tha m’ amount due for costs, and 

to say, the debt and costs Bv shall pay the whole, that is 

that the Judge had no right under fh security it is admitted 

the debtors personally for thenm to give judgment against 

by virtue of s. 220 he M iurUdT."°' interest, but 

personally for the costs. Readine'^fhl^^^^ judgment against them 
I said before, that this man shall lav f if ^ declares, as 

pay the whole means that he shall pay it out 
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ot any property of his; the liability to pay is not limited to any particular 

^ ^The only question is, having decided that this is an order [188] 
against the debtors to pay the whole, whether such an order is capable 
of execution. Now. it may be that, so far as the principal and interest 
are concerned, if it were sought to put the decree in execution to lecovei 
those sums against the debtor peisoually. tliere might be an answer. 

because, looking to the terms of the mortgage security, the proper.y and 

not the individual was made liable; but this is not an application 
execute the decree for the mortgage money and interest hut for the 
costs only ; and inasmuch as the decree stands for the whole ^ 
as the legal difficulty does not exist to bar execution lor the costs which 
would exist w.th reftreuce to the mor gage money and the interest, 
because the Judge had power under s 220 of the Code of Civil ^‘O^edure 
to direct that the defendants should pay this money personally I see 
no reason why the plaintiffs should not be allowed to exacu'e e 
decree for this sum. The Judge has refused to allow them to execu e 
the decree for this sum. I think that he is wrong, and tberefo o this 
appeal must be allowed, and the plaintiffs, the must be allow ed 

to execute their decree for costs amounting to Rs against the 

defendants personally or against any other property of theirs. 

The appellants will have their costs in all the Courts. 

■ Beverley. J.-In addition to what has fallen from ^ ^ ^ 

. Chief Justice, I wish to add that, in my opinion, the plaintiffs ^ e ed 
to execute their decree for costs under s. 87 of the Trans-fer of Piopeity 
Act. I think we must take it that the decree in this 
other things, a decree for costs, the exact sum being named, and the real 

question before us is. whether the personal f ^ 

discharged by the decree absolute for possession of the 

the 4 th clauL of s. 87 says, that the foreclosure will ^he 

debt secured by the mortgage, and therefore it seems to me it was not 

intended that the foreclosure should discharge the decree for costs. 

I accordingly concur in allowing this appeal. 

Appeal allowed. 


T. A. P. 


14 C. 189. 

[189] APPELLATE CIVIL. 

Before Mr. Justice Wilson and Mr. Justice Porter. 

The Shamnuggeh Jute Factory Co., Ld., and another. 

[minim V . ram Nakain CnATTEBJEK and others. 

{Defendants).*' [20th April, 1886.J 

Judicial discreltoTir~Injunclton^Dama(jes. 

Th» aootrine th,t a Company can do nothing which “oi 

1684. 
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bo regarded as incideuta! to, or consequcDtial upon, (bat trade, is free to 
enter into any transaction not expressly prohibited by its Memorandum of 
Association. 

In granting or withholding an injanction, a Court should exercise a judicial 
discretion, and should weigh the amount of substantial mischief done or threat¬ 
ened to the plaintid. and compare it with that which the injunction, if granted, 
would inflict upon the defendant. 

There is no such broad proposition as that one eo owner is entitled to an 
injunction r''straining another co-owner from exceeding his rights, absolutely, 
and without reference to the amount of damage to be su-itiined by the one side 
or the other from the granting or withholding of the injunction. 

[P.. ;J0 C. 901 1003) : Ap., ll C.L.J. 180 = 5 Ind. Cas, 171 (173); Appr.,29C. 500(502); 
14 C. 236 : R.. 16 C. •25-2 i266); 18 B. 702 (713); 23 B. 103 (118); 3 N.L.R. 114 
fl21): 14 C.P.L R.. 7f> (78); 113 P.L.R. 1901 = 91 P.R 1901 ; 10 M.L.T. 473 = 
22M.L.J. 62(681 = 12 lud. Cas. 635: 4 G L.J. 108 (205) ; 15 C.W.N. 188(190) 
= 7 Ind. Cas. 124 (126); D.. 78P.W.R. I9l0 = 61nd. Cas. 1006 ; 36 M. 11 (15) = 
21M.L.J. 742 = 10 M.LT. 121 = (1911) 2 M.W.N. 89=11 Ind. Cas. 642.] 


This was a suit brought by the Shamnugger Jute Factory Company, 
Limited (a joint stock company registered in Scotland, under 25 and 26 
Viet., c. 89), and Raja Oopal Bose, against Ram Narain Chatterjee, James 
Luke and others, for a declaration as to their title to certain lands on the 
right bank of the river Hooghly : and for an injuuction restraining the 
defendants from building a jute factory on these lands, which were, as the 
plaintiff-Company alleged, agricultural and horticultural. 

The Memorandum of Association stated the objects of the Company 
to be as follows;— 

The acquiring by purchase, lease, or otherwise, of such lands and 
horeditamonts, including railways in India and elsewhere, as may be re¬ 
quired for the objects heroin appearing or any of them ” 

[190] The erection, pulling down, rebuilding, fitting up, making, 
maintaining and working of factories, warehouses, stores, buildings, 
railways, wharves, jetties, tramways and machinery, and apparatus what¬ 
soever, on anv part of the lands and hereditaments so purchased or 
otherwise acquired as aforesaid for carrying on the business of the 
Company.” 

The carry ing on in all branches of the trade or business of cultivat¬ 
ors and dealeis m jute, cotton, flax, hemp and other similar materials of a 
vegetable, fibrous and textile substance and their products, including 
their cultivation transmission, purchase, preparation, pressing, cleaning, 
manufacturing, dyeing, spinning, weaving, or otherwise operating upon 

them, and the sale 01 -other disDOsal of the same, either in a raw, manu¬ 
factured, or oUier state, in India or elsewhere, and the carrying on of anv 

bus 1 nesron“"‘’‘''*-° ''' of general, mercantile, or other 

manner '‘“d o' trade or business in any 

busio^sefiCsaid ■■ “ 

ships, -iH„'’g ve;itoitf;nd lef 

or 0tb^wlsTd=a1ii!"^wi°th\Td^'-'*^*^'^‘°®^ sub-letting, charging, mortgaging, 
ments, buildings ^ ^any lands and heredita- 

executed or in'nrot'fls buildings, machinery, and works erected and 

as the Comna^nv additional or extended objects and purposes 

and resolve^upo^n and tl?resolution, determine 
esoive upon, and the doing of all such other things as are coUateral. 
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inciclental, or cooducivo to the attainment of the above objects or such 
additional objects or purposes.” 

On the 29th of July, 1883, the plaintiff-Company obtained, in the name 
of a servant, one Raja Gopal Bose, a putni poctah from the defendant. Raj 

NarainRai, purporting to give a two-and-a-half-anna share of a fourteen- 

anna share in mouzab Telinipara and another share in mouzah Digrah, the 
lease containing the words “ the cultivable and waste land and cliurs you 
shall take possession of.” They alsoon the 3lst of July,1883, obtained iroin 
the [i 91] defendant No. 3, one Denohundhu Mukerji, a putni lease of 
similar shares in mouzahs Telinipara and Digrah ; this lease did not. how¬ 
ever mention any chur lands, hut did make mention of the general woids 
“ alluvion and diluvion.” The plaintiff-Company thus, on the face of the 
pottahs, became putnidars of an undivided five-anna share of a fourt^n- 
anna share in mouzah Telinipara. with a share in mouzah Digrah. The 
remaining shares in the fourteen annas of Telinipara remained m the 
defendants in the following proportion ; Defendant No. o. Peari Mohuu 
Mukerjee, the putni-holderof a five-anna share; the defendants Nos. b. 7 
and 8 being the zemindars of the remaining six annas share, bub^e- 
puently to the dates of the plaintiff-Company’s pottahs, defendants 
Nos. 5, 6, 7 and 8 purchased the zemindari interest in the shares covered 

by these pottahs. , , , 

On the 30th of September, 1883, and 4th of November. 1883, dcfond- 

ants Nos. 5, 6, 7 and 8 granted to James Luke a mokiirari pottah over 
119 bighas of the lands in mouzahs Digrah and Telinipara, on the chur 
lands of the latter of which James Luke commenced to build a Jute mill. 
In conseauence of this course taken by the defendants, the plaintiff-Com¬ 
pany brought a suit to have their title to the lands declared, and for an 
injunction restraining the building of the jute mill, haymg. befo.^ the 
defendants commenced to build, given formal notice to them that they 

objected to their building on the lands. 

The defendants alleged that the plaintiff-Company had no right to 
the chur lands of Telinipara. their putni leases relating merely to the ush 
lands of Telinipara and Digrah ; that James Luke had obtained a moftw- 
rari lease, which included therein the chur lands : that the object of the 
plaintiff-Company in instituting the suit was to obstruct anddelay as long 
as possible the establishment of a rival mill on the lands. 

The case was heard by the Third Subordinate ^xijge of Hooghly. 
who granted the injunction prayed for. On appeal the District Judge 
held that the taking of the putni leases was ultra vires on the part of the 
Company under their Memorandum of Association, and set aside the 
order for an injunctioo. but awarded money damages to the plaintiffs. 

Against that decreetheplaintifis appealed ... 

[492] The Advocate-General (Mr. Paul) and Mr. Handley (instructed 

by Messrs. Morgan <& Co.,) for the appellants. , , 

Mr. Woodroffe and Mr. Bell, for the respondent Pearl Mohun 

Mookerjee. 

Ut. Gasper, for the respondent Luke. 

Baboo Biprodas Mukerji and Baboo Pran Nath Pandit, for the other 

'®®P°ThrAdwca(e-G?nfiraZ.-Th6 chief questions arising in the appeal 

*”‘U) Whether the chur lands, on which Luke had commenced to 
build, formed part of the lands included m the plaintiff-Company s putni 

leases? 
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(2) Whether the taking by the plaintiff-Company of these pufcni 
leases was ultra vires on the part of the plaintifif-Company, as being 
beyond the scope of their Memorandum of Association ? 

(3) Whether, under the circumstances, the acts which the defendant 
Luke contemplated doing, and has now done, amounted to a wrong, giving 
a right of action to the plaintiff-Company ? 

(4) Whether a mandatory injunction should issue, or whether the 
plaintiff should be left to the remedy in the form of damages given them 
by the Court below, or to claim for partition ? 

The words of the leases clearly included the cbur lands ; the pottah 
would have been useless to the plaintirts if the chur lands bad not been 
included. The plaintiffs’ putni gave them not only a right to collect 
rent but to possession where there were no ryots. 

As to the second point, viz., ultra vires, the case of Pudsey Coal Gas 
Co. V. Corporation of Bradford (l) shows that no outsider could call in 
question a transaction by a public Company on the ground of ultra vires, 
even if he had sustained damage or loss by the transaction ; and the fact 
of the defendants being landlords did not make them any the less 
strangers—T/ie Ashbury Bailway Carrinqe and Iron Cc. v. Riche (2), 
[Wilson. J. That was a case of contract; and it was decided 
that what was done was ultra vires of the Company, and not merely 
of the Directors.] The Attorney-General v. G.'E. Railway [193] 
Co. (3) la\s down that an act is not ultra vires unless prohibited. 
This case was affirmed on appeal (4). It is admitted that, if a rival 
mill ^13 established, some damage will result—we say to the extent of 
Rs. oO.OOO a month for the first three or four months. I say no stranger 
has a right to (juestioD the ComDany’s powers—see also London and 
N.\y. Railway Co v. Price (5). In our casepo.^session wastHken of the land 
leased, and iherefore I submit {a] that the question does not arise in the 
case, and (6) if it does, the taking of the lands was incidental to the object 
of he undertakmg. IWILSON, J.-I would refer you to the case of 
Muilmer v. Midland Railway Co. (6), which apparently lays dowu that 
the Compauy could not part with their land, and that a stranger could 

past^Tu^rariat that uothiug 

refer to outside a Company’s proper enterprise, I would 

7 aid th ^ f”/ Investment Reclamation Company 

n 197 '’■“T in Brice on Ultra Vires. 

p. 1J7 which latter case shows that railways cannot acauire land to 

reTat bZ: Phear'^^ [W^ZoN, J iln 

have been prosecuted fo'r i?the" d“° ““ 

mine it was imnrAnarL, • , ^0 be the same with land assu- 

to th^main business of a CoTpaiy, Lt^BrS 

Company couTd'iot’uke'aTZ To 1'“““ 

freed from tlie trust. Partition 

Can a putnidar claim partition ‘^1 Na l J.— 

have just decided ^ha^ rh ; and the Board of Revenue 

[WILSON, “ o , ' n!n T very estate. 

plaintiffs would then be entitled ’ I was granted the 

7 u —share in the mill.] As to whether 
I L.K. 1.5 Eq. 167. 




(8) 30 Missis. 410. 
128 
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(6) L.R. 11 Cb. D. 612. 
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VO are entitled to an injunction or damages see Krehl v. Burrell (1), 188® 

£194] also Smith v. Smith (2). When the lower Court discharged the APR^aO, 
rule lor a tenaporary injunction, the defendant was warned that he would »pp„j- 
_go on with the work at his own risk. As to one co-owner’s power to for- 
bid any thing being done to the common pronerty aherina its nature LATE 
with lut consent, see Jankee Singh v. Bukhorree Singh (3), which case was CIVIL, 
noufinnel in Indurdeomrain Singh v. Tooh^enarain Singh (4); see also 
Gutudas Dhur v. Bijoy Govind Biiral (5) ; RoUoxoxy v. Mahomed AH (6). 
fTnere is a case which says that, where no injury has been done by such 
change, the Courts will not interfere; see Lala Dis’oambhar Lai v. Raja’ 
ram (7). Here injury has been done, but I submit Sir Barnes Peacock 
was wrona, lor an injunction is founded on a legal right. (Wilson, J.— 

Surely Sir Barnes Peacock’s judgment means that there was no injury, 
and that the maxim “ de minimis non curat lex ” appli#‘s.] See also Skeo- 
persad Singh v. Leela Singh i8) ; Rajendro Lall Gossami v. Shama 
Churn Lnhori (9); Stalkartt v. Gopnl Panday (10>. 

Mr. Gasper, for the respondent Luke —The plaintiffs sue as Dutmdars 
And not as mill owners ; the land has not been damaged by our huildines ; 
it is be ter f )r them to coUeot and recover rent from a mill owner than 
from a numb'r ot ryots. An injunction should not he granted unless injury 
is proved: s-'e iVoyna Afjs<!er v. Rapikiin tU) ■, Lxh Bisioamhhar L il v. 

Raiaram \l) \ Massim Mollahv Panjoo Ghorame,:(12)\ Nicholl v. Tarinee 
Churn Bose (13); Mohima Chunder Gkose v. Madhub Chmder Nag (14): 

Kerr on I-ijunctions. p. 51. Partition is their remedy—see Gokool Kishen 

Senv. Issur Chvnder Roy i\5). • m. 

Mr. Woodroffe, for the respondent Peari Mohun Mookerjee. —ihe 
plaintiffs are in no way injured by the mill, nor is their position 
altered. Section 54 of the Suec fic Relief Act [195] lays down the law 
as to when perpetual injunctions mav be granted. There is a distinction 
between legal and equitable waste Between co-owners the Courts will only 
interfere in oases of equitable waste, and then only when no other remedy 
is ad quate. In cases of trespass no injunction will be granted, unless 
the trespass is done in execution of a right. There can be no trespass 
in respect of co-owners, as they have proprietary rights m the 
whole of the land Thomas \ and thn ca^es cited on pp. 3Ub 
and 307 of Collett’s Sp'C’fic R«lief Aci: also Smaltmanv. Onions (17) ; 

Gooduyn v. Spray (18) ; Jacob v, Seward (19) : Bnlavantrav Oze v. 
Gavpatrav Jadhav (20) ; also Job v. Potion (21) ; Baiiey v. Hobson (22). 

All co-sharers may do what they like with their own, fubje^ct to the 
maxim “ sjc utere tuo ut alienum non ladas." The plaintiffs have a 
Bolvent tenant in Luke, and he is ready to pay rent. Some material 
injury must be shown before an injunction will Carters Oo. v. 

Corbett (23); Darrell v. Pritchard (24): Doherty y. Allman (25); Isenberg 
V. E I House EsUHe Co. (261; Kerr on loiiinctioo. 51- As to the con- 


OJ L.H. 7 Ch. U. 65L. U, L. K. 20 Eq. 500. jS. S D. A _(I866; 761. 

(4) 8. D. A. (1867) 765. f5i 1 B. L. R. A.O. 108 = 10 W. R. 171. 

(6) 16 W. R. 140=13 B. L. R. I9i (note). 

(7i 8 B.L.R. App. 67 = 13 W R 837 Inoteh 

(9) 6C. 186 (lOi 12 B.L.R-197. 

(l‘i) Ql W R. 873. (13i 23 W, R 298. 

II6i 18 W R. 12. (16) 7 Vea. 589. 

US) 9 Dickene' Rep. 667. ^ . m&a u'ia\ 

U9i L R. 4 C. P. 828 ; and on appeal L R. 5 Eq. and Ir. Ap^ 464 (474). 

(20i 7 B. 886 (3391. ( 21 ) L. R. 20 Eq. 84. ^ S’? a5S'244 

(38) 4 D.Gex, 3. & 8. 764. («) L R. I Ch. App. 244. 

(35) L. R. 8 App. Oas. 709. I’-*®) 3 DeGcx. J. & 8. 263 


(8) 2B.Ii R. 108. 

(Ill 9 C 609. 

(14) 24 W.R. 80. 

(17) 3 Bro. Oh. Gas. 620, 
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eideratioDs on which tho question of injunctious or damages depend, seg" 
Aymle^j v. Glover (1); and National Provincial Plate Glass insurance 

Co. V. Prudential Assurance Go. On the question of ultra vires, see 

Lindley on Partnership, 251; Atlorneij-Oeneral v. G.E. Ry. Co. (3);- 
Mulliner v. Midland Ry. Co. U) ; Ashbury Ry. Carriaye Co. v. Riche (5). 

Tho Advocale-General fMr. Paul) in reply cited I'lvort v. Twort (6), 
as showing that an injunction for waste as against tenants in common bad 
been granted. 

JUDGMKNT. 

[196] The judgment of the Court (Wilson and Porter, JJ.) (omit¬ 
ting a statement of the facts) after deciding that the chur lands did form 

part of the lands included tho piaintiff-Company’s putni leases, ran as 
follows: 

The next question argued was whether the taking of these putni leases 
was ultra vires on the part of the plaintifl-Company. The District Judgo 
has answered this question in tho aliirmative (herefollowed certain nassag- 
es ironi the judgment of the District Judge). The learned District Judge 
has not found in express terms for what purpose the pottas were taken } 
buD we think what be intended to find appears wish suflicient clearness* 
If we iigbtly understand the District Judge, what he finds is that the 
Company, being largely dependent for the work of its mill uuon the sup¬ 
ply 0 labour drawn from the other side of tho river and from the ueigh- 
bouihood of the lands in question, took these putnis in order to prevent, 

would 

^his trnn.. t ^ ■ '^Ve have to say whether 

thl XT T on tlio part of the Company (here followed 

■“ “ *•» “>»“• 

disiJttd ■•'PPlicablo to this question were not 

'■•-f‘.‘”X 

does not war,aDt exnSrl document 

formed to carrr on one mde '“v 

othor band, this doctriL i ‘ “■"other. But, on the 

And a Company in carrvinff on fh^ ‘'^^onahly understood and applied, 
in whatever m^; he "'rich it is constituted, and 

upon, that tiade ” is free m t ^ incidental to, or consequential 

prohibited. aoy transaction not expressly 


took the putnis, not for tho purpose of on« ^ Company [197] 

but for the purpose of endeav^ouWnp ‘a some new business, 

ply of labour (or its jute business ^Th continuance of the sup- 

we think, be regarded asTnri/pnf of a sunply of labour 

carrjingon a manufacture,. hirnaturl Tf upon, the 

--- • It would be a serious thing t(y 


G) L.' r ] u fh. D.Vi. ^ 758. 

(6l 16 Vos. 128. 


.‘I 


(3) L. R. llCh. D. 449. 
(7)L-R.£App.Ca9.473. ^ H. L. 653. 


13Q 


1 

k 



yilj s. JUTE FACTORY CO. LD. V. R. N, CHATTERJEK H Cal. 198 

lav down that an Assam Tea Company could not import labour or con¬ 
tract for the supply of labour, or take land for dwellings for labourers, or 
to grow food for them. Could it be said that this Company could not 
buy land across the river for a landing ghat for its workpeople or to make 
a road for them to the river bank ? Might it not buy land to pieveot 
some one building a wall which would bar the road to the river lor the 
labourers? And it is difficult to see a difference in principle between 
doing this and buying an interest in land in order to try and proverr the 
lands being used for a purpose which, if earned out. would practically 
divert the labour-supply. It is what a prudent man. aiming only at caiiy- 
iD« on the business prodtably. would try to do, and, if so. can it be said 
thlt it is not reasonably incidental to. or consequential upon the l^^^mess 
of the Company? We are unable to agree with the District Judge in 
thinking that the taking of these nutnis was ultra vires on the part of 
the Company under the Memorandum of Association. 

It is unnecessary for us to express an opinion on the further question 
considered in the Court below, and argued before us. whether the question 
of ultra vires can be raised in this form and under the cucurastances by 
persons in the position of the defendants, or whether, even if this pu chase 
were ultra virl, the title of the plaintiff-Compaoy must not be 
as against the defendants, until the transaction be set aside at the instance 
of some one having a better right to do so than the defendants. 

The next question is. whether, under the circumstances what the de¬ 
fendants contemplated doing, and have now done. 

wards and gives a right of action to, the plamtitTs. see what the question 
is here precisely, it is necessary to see what the facts found ^ 
put in the plaint was that the lands m question were agncultuial and 
horticultural. [198] This was denied, and the fourth issue was what is the 

nature of the lands in dispute? Are they agricultural or hoi ticultural lands 

Can the defendants convert them into building or manufacturing 
The finding of the first Court is at the close of its judgment ^ It is m 
eviLnee that the chur lands were used by tenants for agricultural and 
horticultural purposes. This being so, Mr. Luke has legally no ^ 

convert them ffito buildiug purposes without the consent of the plaintiff- 
Company. who own an undmded five annas share. ^j.^^aX^'an^who 

f;peard“:?s: bre ^be , ua US that ho urged the District 

Se to reverse the finding of the first Court as to tne land bein„ 

vtw on“^is poinfwa. But he mentions the allepatmos on the 

one 8il and the other, and refers to the issues, f‘f 

4 .,.. nhofa “fhftmiftqtion in appeal.” The meaning of this, we think, is 

that bereiects Mr. Gasper’s contention on this point, and affirms the 
finriino first Goutt Ws take it, therefore, to be found that the 

Ldsfn question were agricultural or horticultural lands, ^>'‘1 

doubt, that a jute -m b/s been *>“■ thl'plttlffs'b^ve 

there ,s a mst.no 6ndin|^by the D.U.ct 

"ootinuing to collect their share of the rent, the 
notwithstanding. Thus they have suffered iio injury And it is obvio 
that the value of the land has been largely increased. 

It was pressed upon us on behalf of the defendants, chiefly on the 
authority of English cases, that no exercise of rights of ownership by one 
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co-owner is a wrong towards, or gives a right of action to, another co- 
owoer. unless what is done amounts to a destruction of the subject- 
malter. or an actual eviction of the co-owner, or waste attended by sub¬ 
stantia! damage. On the other side, it was contendeH, chiefly on the 
authority of Indian decisions, that every act of one part owj:erof land by 
which he permanently alters the character and condition of the land, as 
by building upon it, excava'ing a tank, or changine the na ure of the 
cultivation, is a wrong to the other part owners and gves [l99] them 
a right of action. Had it been neces<^ary to determii e what the true 
rule of law is on tl.is subject in India, we should have had to exa¬ 
mine with care the decided cases which bear uion the matter. But it is 
unnecessary to do so, for this reason. The District Judge has given 
damages to the plaintitf, and the defendants’ counsel elected not to urge 
their objections to the awarding of damages or to the quantum awarded, 
if our opinion were against them on the questions air ady considered. 

The remair.i..g question is an important one. whether a mandatory 
injunction should issue, or whether the plaintiffs should be left to the 
remedy in the form of damages which has b^en given to them by the 
Dis net .In fgs, or to claim partition. On the part of the nlaiD'iff.s it was 
contended that where a part owner of land permanently alters ifscharao- 
ter.asbyhmldmgon.t.atanv rate where he does so after notice of 
objection from his co-owners (as the defendants certainly did m this ca«e) 

on the nth e contended, 

on the other hard, that m every such case the Courts must exercise 

a jud cialniscretion. and particularly must compare the po-sible injury 

on the one su e and the other, the injury to the p'aint.ffs if the 

injuncon IS r. fused, and that to the defendants if it is granted The 

question is obviously imuorbant to .he parties to this suit because if the 

plaintiffs have the absolute right which thev chim m.. • ^“se if the 

their 1 art ow, ersldp and without reg i^ o anv l- ? " I '"""Z ° 
are not hound to ^'i.o their lea.onrh .t It “‘l^er circumstance, they 

dars of Teiiuipara to pr. tect their infe ^ ® ^ 

Factory on tl.e other side of the river wherets'it The” 

have eustained or may s'uTTn L pulnlttrs „“f 

of injunctions is now regulated bv ss ^4 ur^A granting 

But those sections have never been unde A 

pies of law into Ii dia. but rather « Zf '-ew prinoi- 

terms the rules acted m on by Courts of Ennif^'*'^*^p to exi ress in general 

introduced in this country not bee ^“p'and, and long since 

cause they were in accXel law. but be- 

necessary, theiefore, to inquire r 200 l conscience. . It ia 

acted in England and in India ^ principle the Courts have 

kinds “oft’olu5”i:;‘ts"?urh\'’T" of various 

meets, to uro-ecr the Sel''’® iofrmgement of ease 


a judicial di^cretioD, and wei£?h th-i Courts exercise 

or threat- nei t>the ulaintiff and fom substantial misc'det done 

If Rrantvd. would inflict u. on thoXfrf ^’hich tha injun -tion, 

explame'i in Doherty v. Allm-m ( 1 ) a* ‘doctrine is verv c'early 

-- the fa ct that the plaintiff has 

(I) D.K. 3 App, ^QQ 
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given notice of obieotion to what the A “fso. 

er;nar:x2:rv“ l:r/,:Ln hoJi..u co^ . - 

renTe In this country, as might be expected, questions of this nature 

.. 

Jnderdeonarai7t Singh v. 2oolseenaratn tvg Stalkartt v 

Bijoy GoUnd bnral (4); mioway v. Mahomed Ah (5) , Stalkartt v. 

GopatP‘ii’d«y {6). aeciaion which establishes the broad 

proposition contended to by ^ exceedh" his'r'ight^ 

:S:d"bTtire'r ‘thl^^L^XVacung or withholding 

“'oir!=r hand, a 

Btndabun Chuaaer Ckuckerbutty (15). . j„ the iudi- 

niald^L^^t^Mlbl-CoTrr^^atrrhr™ ..agetooh a correct 
view of the law apiUcahle to au of theoaae, he exercised 

will, tbtrtfoie. be dismissed with costs. , • j 

Avpeal dismissed. 

T. A. P. 


.9.'?!“ l6'w=^: m 

( 4 ) 1 B.L.K.A.O. 106-10 W.K. 171. l& y g ^ r. App.67 = 13W R 337 

r> S (nafal. ft? -W.l ^ 
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Before Mr. Justice Prinsep and Mr. Justice Beverley. 

Prem Chand Ncskur and another [Defendants) v. AIokshoda 

Dehi [PlaintiS).^- [17th January, 13S7.] 

Bengal Tenancy Act (Vlllof 18S5). s. 183 --Co-skarer, Suit by 

.ir•“ •"»" - - 

ifil ;? a m mg'I : ■» 

5Sr>; G3 P.L.R. 1901- 29 C 54/sfiVil'P ^ (730)=3 O.W.N. 

L.J. 235 <237) (F B ) = 2 M L T o ^ : 5 C. 

C. 331 ,335. (P.C.) = 10 Bom. l:R. 66 = 7 C L J. ' 139 = U cV.N.' 249 j'' = 
paddS'anJ "o'LS land’s t 

under ..e p.aio^, and two other persoL, det^fS^s^^S^nd I ' 

bringing the suit for the arrears due to all defeadanfca 

a decree (a) for the entire rent ■ and (i) . ■ and praying for 

share therein, together with costs aL daLlges 

they were unaware that the plaintiff Ind ^^®.***. statements that 

from them ; that thev we r.mrwa 1 i \t ^ share of rent 

prietor with the proforma defendants'^onhaT '’as a co-pro- 

the suit being for fractional shares of renh ' submitted that 

shoulOrs^sue^* elabltf her\il‘^ 1™“''^ ''®' 

been virtually denied ; but that even 

ants to pay the rent in fractional shares‘’T T ‘^edefend- 

Kent Act provided that the ioint LnAi s. 188 of the 

recover their rent, but must either cna sue separately to 

therefore dismissed the suit. jointly or through a manager; he 

merely laid (lown^hXwhen^'pejrou^^^^ 

they were required or authoHsed in 1 landlords. any act which 
either be done by them actin" mintlv n Act must 

But that, as under that Ac^a“Lndiord “ "® 

qu.red to sue for rent, the suit was nnt I authorised nor re- 

The fl' allowed the appeal.'''^® ‘^‘®“'ssed under that 

yro-fom a defendants responln°sb the appH*^’ plaintiff and 
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1203] Baboo Tarukmuth PauUt. for the appellants, referred to ss, 54. 
.93 and 188, Act VIII of 1885, and contended that rent suits were co 

‘““Cboo'Ganil' Banerii and Baboo Su.enira Natk MaUlal. for the 
respondent were^noUaUedup^^^^ (Pmnsep and Beverley, JJ.) was as 

JUDGMENT, 

Tn fchis case the plaintiff states that she is one of three 
t:ant!!"g ^hC'seZioin 

applies only to anything whic^tbe Undlord bich 

^ast (1). The appeal is, therefore, dismissed with 

T. A. P. 


.1887 
JiN. 17. 

Appel¬ 

late 

Civil. 

14 C.201. 


14 C. 204 (P.B.). 

[204] FULL BENCH. 

nofore Sir W. Comer Petharam, Kt., Chief JusUce, 

sSzL.. vs-jsiS:- 

{Plaintiff).* (14th August. 1886.J 

SUM a,ain,t-^rror in ihr/r^ 0/ a a,ainst 

“ ‘^Inardelendant,’' was under the ea.,aian.hip ^e_m°^ 

• • Appeal from *PP=“® ^"ajmetl’aated'wth A^^^ revetLs^hoad 

*rBaK,mb?ol;r?lt 8aJ,^dLtl?udgeal^ Dietriot, dated 20th November 

188*' 14 C. 203 (H). 

f lao ftf Act VIII of 1885 wa^ Ukea in thecMeof Uwesfe 

J ’ on^h0Tth F^bra«y 1887 ? in wS'lhe^Loision in 
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c-nidoot without proof of prejudice invali'dlte a 

salt, ^ ^ '’juuioB iDvaiiaate a decree against him in the 

Court had sancfonek thrarpoimm;;*!;"p.oceedir.ga that the 
guardian an order appointing a- 

neceapanly fatal to the suit, unless it couirt h« 

manner been prejudiced there‘>y. ^ ^ shown that the minor had in any 

thfrppo'nYmBpt oi lYSaYn’i U?e7,7,h 'd'“' 

always desirable that the appomtment Atth^i ^ discretion of th« Court, it is 
be m«de. unless the minor.^or his friends £fae plaint-ff should not 

failed to move the Court for that cum^cA whose care be may bef 

notice of the iostitution of the suit. “ ^ ffiasonable time after receiving 

[208] Pfr Prinsep and WiLsnv tt m 

hfem for an infant defendant, on th^apDlioaf^nr1®rl“*'^"*^ a guardian ad 

ex parte, and no such order should be made , nHi i should be made 

mfant has been duly served, and chere^as b!« '^at the 

application on behalf of the infant. ^ ^ opportunity for making aa 

service under the service on a guardian ad liUm is good 

Procedure Code* no provisions of s. 443 of the Civil 

app.un.n.Br,t of » gunrd.an nd of the plaintiff for the 

V..R. i94t=.4P...R. mi=t,'f„iYL"a4\rriYc^. 

with^he fog'Y by WfhSON and Ghos., JJ., 

criptioD of To secmTd dtfend!„r^r,I,Y this : The des- ' 

guardian on behalf of beT ^ Nitobashm 

Cbowdhry." A written statement . «!’Chunder Wum 

verification, described herself as Ylf 1 .^“Pbashini. who, in her 

written statement she sets out thrtitle f M "°‘- “=6 body of the 

as owning and holding possession on hoh lY 1”'?'' ®P®“bs of herself 
J“;“‘^«‘Y°‘bismodeofsniI“gin th, faw '^^^ "-e minor. No obfeotion 

ChnY, ^ bas been made t tP“'' ■ " appellate 

Chunder, the minor, has app “auT a„d th ® S“resh 

«a n,t ^ appointing h s ml “» o^^er 

fi'nd'S? fhe tmiss“d^"’ ^be sui* 

by all those nho took pm't i^t regarded by the Court and 

S flrth""^' «P-aentaiirn:?:h:mt" -^“b*t he 

P'^' P*“vi3ions of'the S orCi'°lV“ 

Frocedure as to tb» 
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iorm in which infants are to sue and be sued, vitiates the suit, when 
the objection is raised in appeal, seem to ns to be scarcely reconcilable. 
We refer particularly to the following £2063 cases— Mrniamoyi Dabi 
V. Jogodishuri Dabi (1) ; Rnssick Das Bairagy v. Preo Nath Mtsser ; 
Durga Churn Sfiaha v. Nihnoni Das (3); Guru Churn Chuckerbiitty v. Kah 
Kishen Tagore (4) ; Jogi Singh v. Kunj Behan Singh (5); Alim Buksh 
Fakir y.Jhalo Bibi (6) ; Komul Chunder Sen v. Snrhessur Doss Gnpto 
(7): Greesh Chunder Mukerjee v. Miller (8j; AukhU Chnndet v. Tnpoora 
Soonderee (9); Kedar Noth v. Dabi Din (10). 

As similar questions frequently arise, wh think it well to refer to a 
lull Bench the question wbeiher under the circumstances the decree 
ought to be set aside as against tbe appedant on either of the grounds men¬ 
tioned in his eleventh ground of appeal. 

The case then came up before the Full Bench. 

Baboo Jogesh Chunder Boy for the appellant.—The minor is not a 
party to the suit, and consequently is not bound by the decision. The 
frame of the suit being bad, tbe final decision is had. The minor 
properly on the record as party, otherwise be will not be bound. The 
guardian must be legally appointed. In tbe case of a minor plaintiff the 
Court is not required to appoint a guardian. This is the case of a deiend* 

ant. No appointment was made. ^ r l j 

The following authorities were cited : Durga Pershad v. Keshopershaa 

Singh (11); Guru Churn Chuckerbiitty v. Kah Ktshtn Togore \i)\ Jungee 
hail V. Shtm Lai Uissser (12); Bussick Dos Bairagy v. Preo Nath Misser 
(2); Gourah Koeri v. Gujadhur Pershad (13^. 

Mr. Woodroffe (with him Baboo Aukhil Chunder Sen) for theiespon- 
dent.—The minor is either a party to the suit or he is not. If ne 
is, then this reference is unnecessary : if he is not a par'Y ^ J"® 
suit, he is not entitled to be heard. Having regard to s. 578 of the 
Civil Procedure Code, tbe objection is not tenable L207J in appeal. The 
present case is dislinguisl able frem Durga Churn Shaha y. Nilmont 
Das (3); here the Court gave direction in the filing of the plaint that the 
provibicns of ss. 453 and 456 should at once be complied wiih. Having 
proceeded in the suit ihrougbout it is not open to the minor to impugn -tbe 

decree at this si age. . , ^ . u ^ nu 

Tbe following authorities were cited; Sherofutoollak Choudhry v. 

Abedoonissa Bibee (14); Komnl Chunder Sen v. Suibessur Doss GuptolV ; 

Janki v. Dhuim Chand (15); Greesh Chunder Mookerjee v. Miller 18A 

The opinions of the Full Bench were as follows: 

OPINIONS. 

Mitter J.—The plaintiff filed the plaint in this suit on the 13th May, 
1885, to recover possession of 4 haU. 1 kader. 4 jomts an<l 3 reks of bii>d 
appertaining to pottai.a Nos. 50891 and 161. »h..h he .n 

execution of a decree as the proierty of one Sham Per.had The suit 
was brought against Tarini, defendant No 1, ^ndihree other pei sons. 
The second dolendant is described m the ila.nt as Niiobashii.i Chowdh- 
raio, guardian on beball of her minor son, Suresh Chunder Wum Chow- 

dhry. _ 


;i) 6 0. 460. 

(6) 11 0. 609. 

(9) 99 W.R. 595. 
US) 5 0. 919. 


(9) 10 0. lOi. 

(6) 19 0. 48. 

(10) 4 A. 165. 

114) 17 W.R. 374. 


(8) 10 0 134. 

17) 21 W.R. 293 
(U) 8 C 656. 
(1S> 4 A. 177. 


(4> 11 C 402 
(8) 3 0 L.R 17. 
(12) 20 W.R. 122. 
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The plaintiff aliesed that defendant No. 1 and the husband of Nito* 
basliini Chowdhrain and father of the minor Suresh Chunder, viz,, Durga 
Churn, dispossessed him. All the defendants are stated in the plaint as 
living in coinmensality, i.c., are members of a joint family. On the 14th 
May the Subordinate Judge directed the plaintiff to produce 'within one day 
an affidavit to the effect that the mother of the minor defendant is his 
guaidian. He, the Subordinate Judge, evidently understood from the 
plaint that the defendant No. 2 was the minor Suresh and not his mother 
Mtobashini. and the pleader who presented the plaint was evidently also 
of the same view. On the plaintiff making an apulication with the 
roquned affidavit, the Court on the loth Mav pi<-sed the following order’— 
J-ho plaintiff having with an application produced the affidavit regarding the 
minor defendant being under the guardianship of his mother, and the said 

up with the plaint, it is ordered that the suit be regia- 
tei^dLZOSJ and the summons he issued upon the defendants, &c., &c. The 
•aefendants other than the defendant No. 2. filed a written statement dis¬ 
claiming their connection with tiie land in suit and denying having dis- 
possessed the plaintiff. Nitobashini Chowdhrain Hied a written state- 
mont alleging that a portion of the land in suit aopertained to pottah 
iNo. 16o. and had been the property of her co-wife; that on her death it de- 

dplth of inheritance, and that since the 

minor defendant ■■ behalf of the 

instaDce dismissed the suit. On appeal the 

Se lafd claime7r'i ^ P^^ion of 

to the defendant’’ " it appertains to the plaintiff’s estate and not 

mo?h r as O f ‘ \ Chunder, represented hy 

mother as guardian, has preferred this second apoeal 

circums^cef 's. whether, under the 

on either of the p ought to be set aside as against the appellant 

defendant iQ^nmn^-*?^^' Chunder Chowdhry not being made a 

appointing h^s *’“''>''8 been recorded by the Court 

was subste'^ntii^lf hrousht°lsaLf''ml" "7 

orders of the Court referred M K ^ appears from the 

the plaint and the written «f. allegations made in 

the plaint, was by defendant VrTT^’ it is alleged in 

I gather from the judgment of tL V appellant, and 

to the effect that tho f-itl , Courts that evidence was adduced 

disputed land. On the <>/ the appellant was in possession of the 

and not his mother would ot the appellant, the appellant, 

in the properrin disZe deceased parson 

It was claimed as tho n,. . "^‘‘‘tten statement filed by Nitobashini 

with refereuce to^ho’ u An, issue was framed 

iff and Nitobashini r20t)l ud respectively by the plaint- 

lan,t, and the District .Tndil ??'’?'" on behalf of the minor appeb 
plaintiff. Under these eiref 

who have referred the ‘‘tF""f } the learned Judges 

by the Court and bv all fh ’ was throughout regarded 

“ioor." That beinfl so as one against tbfl 

® ought not, in my opinion, W 
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succeed on the ground that there was merely an error of form in des¬ 
cribing him as defendant when be has not been prejudiced by that 
error. Section 578 of the Civil Procedure Code says that no decree shall 

be reversed on account of an error of this description. 

The second branch of the eleventh ground of appeal is that no order 
y^as recorded by the lower Court appointing Nitobashmi Chowdhrain 
as guardian ad Uiem of the appellant. Now it seems to that 
Court, on the affidavit of the plaintiff being tiled, applied its mind to the 
fluestion whether the mother was a tit person to act as guardian ad 

Utem, and I agree with the learned Judges who have referred this case, 
that it "sanctioned the representation of the minor by his mother 
as guardian ad litem, thougb no order was drawn up on the subject, 

It we are satisffed that the Court applied its mind to the considoiation of 

4ih6 question of the representation of the 

record a formal order sanctioning the representation by a part culai pei- 
600 would not be a valid ground to reverse a decree ; it would be a defect 
coming within the purview of s. 578 of the Civil Procedure Code already 

referred^to^ said all that is necessary to answer the 

US But another question has been argued before us. It is this, whether 
the appointment by the Court of the mother of the apnellant as bis guar¬ 
dian wirout any notice to him is void, and whether on the ground o. this 
error the decree against the minor is liable to be reversed. The answer to 
this question will mainlv depend upon the examination of provisions 
nf Chanter XXXI of the Code of Civil Procedure, that is. the chapter deal- 
tng of suits by und against minors. find that the pro- 

cltrr^gnlaLt tSrorar^ice iHs ot^nJade ’on the^lolh .Tune 1874 

s. srsrirs'Kf 

cubject. 

The first sestion of the Chaptar, viz . 
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The Rules Nos. 27 and 28 were not incorporated in the Act. These 
Rules are as follows :— 

“ 27. If no application for the appointment of a guardian ad litem be 
made on behalf of a defendant Lor respondent to any anrlication] who is 
an infant [or a person of unsound mind not so found by inquisition], the 
plaintiff, or applicant, may, if default be made by thedefendant [or respon¬ 
dent] in appearing to the suit, or answering the apilication, apply by 
summons at chambers that a guardian ad litem may be appointed, and the 
Judge on being sat is6ed that such defenrlant [or respondent] is an infant 
[or a person of weak or uosound mind not so proved by inquisition], so that 
he is unable of himself to protect his interests in the suit, or application, 
may assign a guardian of such [211] defen lant [or respondent] by whom 
he may appear to and defend such suit, or answer such application.” 

28. No such order is to be made, unless it appears to the Judge, on 

the hearing of the application for the appointment of a guardian ad litem, 

that a copy of the summons was duly served, and that notice of such 

application was, after the time within which the defendant or respondent 

was required to appear or answer, and at least four clear days before the 

bearing of such application, served upon the person with whom or under 

whose care such defendant or respondent was at the time of serving the 

summons. and in case of such defendant, or respondent, being an infant 

not residing with, or being under the care of, his father or guardian, that 

notice of such application was also served upon the father or guardian, if 

any, of such itfant. unless the Court or a Judge, at the time of hearing 

the applicaiioD, shall think tit to dispense with such last-mentioned 
service.’ 


bection 458 has been taken from Rule No. 80 

” .. 

•• »• t* I 31 

Rules Noa. 32 and 33 were not taken.* ” 

Sectjon 461 has been taken from Rule No. 34 


«t 


462 




• 4 
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these sections have been taken from these rules, some of 
which were not incorporated into the Act. Of this latter class, the omis' 

for the dacisto^n°*f rh above, is essentially material 

^id rufe a to M The^e rules laid down 

r/ri; dia, id / authorized to move the Court for the appointment 
a Iv rii ct d ,hl The Legislature intention- 

" orln lltuilmsubstituted the words 
in 1877 wdienthflP^ '* were omitted from this section 

4ht iV srems M an over- 

tioi.s of the Code with compati=on of the sflO- 

adopting the Rules "cult's, that, the Leeislature, instead of 

allowed to move [2121 the the plaintiff was to be 

Intern of a minor ? l appointment cf a guardian ad 

Court. enaant, has left the matter to the discretion of the 

always desirable that*ul°fldiscretion of the Court, it ij 
should not be i^e of plsintiff 

care he may be, failed tn m ^ and relatives, in whose 

sonable time after receivine'"Lf ^ within a rea- 

receiving notice of the institution of the suit. The 
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observance of this rule ID the matter of the exercise of the discretion 1886 
vested in the Court is likely to protect the interests of the minor more effeo- AUO. 14. 
tually than a departure from it. There might be cases in which a deparr.ure - 
from it would seriously prejudice the interests of the minor, and, if such rULI» 
prejudice be established, the AppelUte Court would be wHrranted in BENCH, 
reversing the dt-cree against the mmor on this ground ahme. But io this “g. 
case it has not been shown that the minor has been prejudice I at all. • 
There is nothing in the record which would go bo show that the appellant ' • •• 
has arrived at an age to form any opinion regarding the aDOointment 
of his own guardian. If he has not, it is the mother who, as his natural 
guardian, would have exercise i her judgment for him in order to form an 
opinion on the subject. On the other hand, if the appellant he of an age to 
extrciso his judgment in this matter, he has, in the exercise of it, chosen 
his mother as bis guardian in preierring this apppal. Furthermore, io the 
grounds of appealfiled in this case, io has not been urged that the minor 
has been in any way prejudiced by the appoinimeot of his mother as his 
guardian ad litem without any notice being given to him. In this case, 
therefore, no prejudice has been e4aidish*'d. 

Another objection has been staned, viz., that the summons m tms 
case was not served upon the oo^oor defendaot at all. If the appointment of 
the mother as hi^ guardian was not invalid, this question would 

not arise. Tne delendant having appeared and defended the suit throngb 
his guardian, it is too late now for him to take any objection regarding 

the service of the summons. 

PetHERAM, C.J.—I concur. 

PrINSEP, J.—I have had the advantage of seeing the written judg¬ 
ment which mv learned colleagues propose to deliver, and [213] concur 
generally with WiFon, J. I cannot undertake to form any oumion regard¬ 
ing the intention of the Legislature in the direcfon indicated by J- 

or to say wnei her the omission to incorporate Rules 27 and 28 m the 
Code of Civil Procedure was intentional or accidental. If a person, who 
ismadead-fendam. hasDot been formally adjudicated a minor under 
Act XL of 1858 by the appointment of a guardian, a summons should, 
in my opinion, be issued for his appearance, otherwise he can have no 
opportunity of showing that he is nob a minor. The Court cannot 
Drooerly “ be 8ati^fied of the fact of his minority so as to aoooint a proper 
nersou to be gu irdian f >r the suit” (s. 443)until the defendant shall have had 
an opportunity of apnearing. Any evidence otherwise Dhtamed must necos- 
Barilv be ex parte, even if the affidavit of the plainiiff be so far corrobo- 
rated by one standing in some relationship to the defendant and wiMing to 
act as guardian for the purposes of the suit. For it may so happen that the 
defendant mav b-» able to show that he is not a mioor, and his friends or 
relations, reeid.ng in the same house with him if they have received proper 
notice through a summons issued against the defendant, might be abe to 
Bhow that the person appearing before a Ooiu-tis not a proper p‘'r<on to be 
flo appointed. But. though I am of opioion that this proce lure shoul i be 
followed. I am unable to hold tnat a neglect to follow it is neces-^anly 
fatal to the suit. It is rather an irregularity, and shou'd not vitiate all 
Bubsequent proceedings, unless it can be shown that the minor has been 
pteiudiced either bv an improper person bung appointed as guardian od 
litem, or by some misconduct on the subsequent conduct of the case arising 
I from the manner in which the appointment has b^en ma le. such as has 

, Affected the trial of the suit in the interests of the minor. At the same 

time I think it very necessary that the lower Courts should be more 
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precise in their proceedings so as to make them strictly in conformity with 
. the law ; for ic i.s notorious that it rarely happens that a minor, whether 
plaintiff or defendant, is properly described in the proceedings ; and con¬ 
sequently, much valuable time and money is needlessly spent in tbe Courts 
of Appeal in determining [214] the exact position which such a person 
really occupies in the case. Such irregularities have been repeatedly 

noticed by this Court, and I trust that tho prominence now given to them 
will have tho desired result. 

Wilson, J.—In order to make an infant effectively a defendant to a 
suit, so as to bind him by a decree in the suit, three things must in mv judg¬ 
ment appear; that on the face of tlie plaint it purports to be against 
the infant: secondly, that the infant has been duly represented by a guar¬ 
dian ; thirdly that ho has been duly summoned, or that something has 
occurred to dispense with service of summons. In tho present case, I agree 
with .1., that the first condition has been complied with. I read the 

body of the plaint m the same sense as he does, and that being so. I do 
not tnmk the fault in the form of the title is fatal, though I do think such 
defects are most miscnievous, inasmuch as they give rise to such un¬ 
certainty as has arisen in this case, and often prolong litigation, or afford 

gioiiuds for an appeal to determine a point on which no doubt should 

possibly exist. 

The real difliculty in the case is as to the other two conditions— 

service and representat..on of the infant. The procedure adopted was 

infant’s mother as his 

guardian. W hen he presented his plaint the Judge required an affidavit 

nidi, fi“‘^ r’ ’®'' affidavit was produced, an 

The T,?d n 1 hf th®, P'amt should be registered and summons issued. 

wa dra vm nl ’ti, '' no formal order to that eBeot 

I net Tilt I"P°n ‘h® “Other. I 
is fall'll wlipr 'Absence of a forma! order appointing the guardian 

to me the procedure followed 

To rntr^r r ^ho procedure lor obtaining the 

P^IIdufe Cod , "f ‘“r 456 of the 

suit ui i'v ho nlV ■ nPPointment of a guardian for the 

be 1 Zr nr H '‘Pf" '‘''P‘i®®tion in the name and on b-half of 

ported bv an Inn ’‘PP'iP^tion must be [215] sup- 

has no interest in H?e' '’“‘^'"8 the fact that the pronosed guardian 
the minor and thor 1 6“®®tion in the suit adverse to that of 

is no X'r ™ t ^t person to be so apnointed. Where there 

Court mlvanZ If ''fu 8uardian for the suit, the 

he has oo^i;tZsraZrlI;o tlft^r'thZ'fnr’’ 

is to be madrat''Lcf*'''''l.' “°'’te™pUtes that an application by a plaintiff 
least an Z " P'°®®®dioes that the infant has at 

fpnltin^ inT “'’“'■'■'"S' 4 am of opinion that no order 

of tho nlaTn'nn M defendant, on the application 

made until the'Zurt is*^ “aile c,r pnr(c, and that no such order should be 

that them has h?en . ^as been duly served, and 

he iZf B, t tn f°>- “aking an application on behalf of 

theZclusiofl not without much hesitation, I have come to 

having been madebflfnm having been made ex parte, and 

service of summons, is not necessarily fatal; bu^ 
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that those defects fall within the terms of s. 578. I have airived at this 
conclusion substantially for the reasons stated by Mitter, .1. 

The question as to service of summons is ono of some difficulty. 
There are no special provisions as to the service of smmons upon infants, 
and therefore the same rules appear to apply as in the case of adults. 
There should be personal service under s. 7o of the Procedure Code, or 
service in some of the ways provided in the following sections, if the 
circumst^inces are such as to render any of those sections applicable, or 
failing service in these ways, there should bean order under s. 82, directing 
the mode in which service is to be effected. I should hesitate to say that 
service on a guardian ad litem is good service under the Code. But if the 
appointment of the guaraian, however irregular, was not a nullity, it follows, 
I think, that the guardian had power to waive, and by appearing and 
defending did waive, all objections arising from want of service or defect 
in the service of summons. At the same time I think it right to say that 
in my opinion such a procedure as has been adopte.l in this case is liable to 
lead to the gravest consequences. It is not generally very difficult [216] to 
make out a plausible case on affidavit, when there is no fear of cross- 
examination and no chance of contradiction, and the Judge has nothing 
but the Affidavit itself to look to. And under this procedure it would be 
quite possible that a plaintiff might succeed in making the Court believe, 
at the time he presented his plaint, that his own nominee was a 6t guar¬ 
dian for an infant defendant, and might then carry on the litigation to the 
end, without the infant or any ono really interested in his welfare ever 
bearing of it. 

In tho particular case before us, I think it is fairly clear that the 
interests of the infant were as well protected as if the proceediogs had all 
been in order. I therefore concur in answering the questions referred to 
us in the negative. 

O’Kinealy, J.—In this case Jugut Chunder Deb sued several defend¬ 
ants for possession of land. Tho second defendant was described in the 
plaint as Nitobashini Chowdhrain, guardian on behalf of her own minor 
son, Suresh Chundra Wum Chowdhry. The third defendant was 
described as Ichhamoyi Cbowdhrain, widow of tho late Ram Cumar Wum 
Chowdhry. On the back of the plaint there is an order d rccting plaintiff 
to produce an affidavit to show that Nitobashini was the guardian of Suresh 
Chunder Wum Chowdhry. On the 14th of May an affidavit was filed, in 
which it was stated that the lady liad charge of the minor as guardian, 
and that her interest was in no way liostile to his. On tho 15! h ihe Judge, 
having before him both the plaint and the affidavit, directed that the plaint 
should be registered, the defondants summoned, and the ]8lh Juno 6xed for 
the hearing of the case. On the 22nd IMay summons was issued against 
the defendants as they were described in the plaint, and subsequently tho 
Nazir made a return that the defendants Nos. 2 and 3 being purdanashin 
ladies did not appear, and therefore he affixed the summons to their house. 
The case proceeded on this footing to trial, and now it is contended in 
appeal that the minor is not bound by the suit. 

After a plaint has been filed, the first duty of the Court is, under 
8 . 64 of the Code of Civil Procedure, to issue a summons, calling on the 
defendant to appear and answer the claims on a day specified therein, 
either in person or by pleader duly [217] instructed, or accompanied by 
some person able to answer all material questions. The only exception 
to thia rule is where the defendant appears on the presentation of the 
plaint, and admits the plaintiff’s claim. Consequently it appears to me 
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thatth 0 duty ofth 0 ju,ig 0 onrac»jivinethe plaint was to issne a sum- 

. mons on tho defoncUnt If tho defendant was the minor, he should have 
beeubummonel. If th« defendant was Nitobashini alone, she should 
me been summone] tromthe return it appears that the lady was 
. ticated as a party m the case, for the Nazir reportei that because ^be 
j ^\as a pmd^nashin sjie could not ba served. No summons was issued or 
served on the minor defondaot. Subsequent to the issue of summon? 
the Court must, in the ca-^e of a minor, proc-ed under s. 443 to satisfv 
itself of the fact of minority; and when it is so 

proper person as guard,an Co put in a defence ' " 

Hie Judga issue) no summons on the defendant minor' 

IstVon fhe 

him wthout any decision as to wnether he was a’^ F™ “of^nd ITha 

DO vo,ce in the determination of whether he was a mTno or whether the 
lady was a proper guardian for him. ’ 

Pn elementary rules of pleading is that no decree or order 

hnaily deciding a q'lestion between ptrties should hn u i 

ex parte, without piwious notice to the uarty affected by it In the 
FerquHon v. Mahoa (l> L^r.l Denman P T ? r 

of the Irish Pnnrf /^f n r»i^ ’ ^Q^usedto recognize a decree 

out, of the said Court of Common ^ 0 ^ 7n Imut 

nor dl l he, d fendant, at aov lime ti -j i. i. 

answer the plaietiff in the said action •’ Ld C Vs n I d 

1 sf;i t ,tir ‘r”F “ 

either Civil or Criminal nronoo. 1 '^ ni.iules of reason and justice that in 

he was heard, and further fhat TrsucirreracHce 

an evil practice, and could not be s n^ione ■ Th'' H '"t 

suhsoquently modified in resard tn 7 ."®:'°“®''- This opinion though 

far as7he q,Lstion o^'o noticrfs cone I 

doctrine, therefore, that a decree asain^'l' I'’® 

never been suramonpd a-.d harhad nTn?? f ^- 7 ®?“ ^ 

binding on him does not rocf- n ° ‘^P ’O'^tunity to defend himself, isoot 

pleading, but, as it is out in the 

It is oppisel to natural justice If . upon the ground that 

to say that the Subor linate Judge bvlll? impossible 

without de-ermininrt the KtafcnQ nf’rk'^ uj the cise to be carried on. 
ever h ariug him o^ivL him 1 so-c,aed minor defendant, without 

travention of the clpar spfrit of the'c? n "7 

decree that would bind the minor ^ passed any order or 

It may be urged that under s 4 * 1 ^ an r 

and there is nothing in fchfl l” application maybe madeexparf«. 

a person is a minor w!^ihouS^?K ‘^"® 

declares that the Court shalllio < 5 ^ * Section 443 

(I) 11 A. and E. 179 . ^--- 

(2) 1 Camp. 62. 
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take it that t-lie Court is to be satisfied of that fact in the way in which it 
is to be satisfied with regard to other questions that may arise in the case 
and is governed by the ordinary Procedure. In other words, before the 
Court comes to a decision ex parte on any such question, it must, in the 
words of s. 100, bo "proved that the summons was duly served,” and it 
lies upon those who contend that the procedure whicli may be followed 
under s. 463 is not the ordinary procedure of the Courts, but is a proce¬ 
dure which is declared by the Courts of England to be against natural 
justice, to show authority for it. 

[219] I am, therefore, of opinion that both on principles of justice 
and on the Procedure Code itself, no guardian should be assigned on the 
application of the plaintiff, unless it has been proved to the satisfaction of 
the Court that the defendant is a minor ; that summons has been duly 
served on him ; and that he has had notice of the application. It seems, 
therefore, to me impossible to support the decree of the lower Court, and 
I think that all proceedings against the minor, after the filing of the 
plaint, should be set aside, and the plaintiff should, if he wishes to proceed 
against the minor, do so by a new trial and in a regular manner. 

K. M. C. 


14 G. 219. 

ORIGINAL CIVIL. 
Before Mr. Justice Trevelyan. 


In the matter of the Indian Companies Act, 1882, and in 

THE MATTER OF T. F. BROWN & COMPANY, LIMITED. 

[2nd September, 1886.] 

Compan«s’ Act {Act VI of 1862). a. 162 -Ezlraordinary [power of Ote Court under the 
Companies' Act—Examination of witness^Costs, 

Certaio personB connected with a Company then in course of liquidation, who 
were also some of the defendants in a pending suit brought by the Company (and 
revived subsequent to the order for winding up by the Official Liquidators) 
for an account and for the recovery of certain sums alleged to bare been paid 
to the promoters of the Company, having been examined under an order obtained 
under s 162 of the Companies’ Act. 1882, applied through their counsel for 
costs incurred on such examination : Held, that no order as to such costs could 

be made. 


The Official Liquidator of T. F. Brown and Co., Ld., in liquidation, 
having applied under s. 162 of the Companies' Act for the examination of 
Mr Barrow, Mr. Thomson, and others in the pending suit of T. F. Brown 
& Company! Limited v. Barrow and others, and an order having been 
passed thereon directing Messrs. Brown and Thomson to attend Court 
for the purpose of being examined, these two gentlemen were duly exam^- 
ed on the 13th and 28bh August. 1886. At a day subsequent to the 

close of their examination— , , 

Mr. Bonner;ee, on behalf of Mr. Barrow and Mr. Thomson, applied 

for the costs occasioned by the examination ; the [220] matter then stood 

over for argument. On a subsequent day the matter came on for argu- 

ixient. 

Mr. Pugh, for the Official Liquidator.—A separate application should 
be made for costs. There are no cases directly in point; but a witness, 
although entitled to the attendance of Solicitor said Counsel—see Breech 
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188B Loadinti Armoury Co.. In re Merchants Compayiy fl)—is not entitled 
8 ^p^ 2 . to costs of omployins them. Ex parte Waddell (2). In the case of In re 

ripirtMiT Mmimj Company (3), no order was made as to the costs of the 

URIG NAL witness examined. The cases of The Bank of Hindustan, China and 

L/^L. Japan (i). and Ine Lisbon Steam Tramways case (5). refer only to costs of 
H C, 219. P^rt.cnlar molions then being beard. So also In re Financial Insur¬ 
ance Company (G); In re Contract Corporation, Ex parte Carter (7) a ca«e 
of a roving enquiry, only costs of motion were allowed—re Land Credit 
Company of Ireland Trower and Lawson's case (8) there is no mention 
of their bciDg entitled to costs, but costs were to have been given against 
them if thov refused to attend. See also the cases of Ramnidhy Koondoo 
'f-Banh Oioodhyarnm Khan (9) ; In the matter of Nursey Kessowji (10) 
llRLVEL’i AN. J.—In the case of In re Hurruck Chund Golicha (11) costs 
of an incidenlal enquiry were added to the claim.] Yes, but the witness in 
mat ca'.e w;is supporting the insolvent. 

Mr. T. Boherts (with him Mr. Bonnerjee], for Barrow and Thomson, 
ihe evidence taken has disclosed nothing more than appeared in the 
pleadings of the pending suit. Nothing having therefore been gained by 
employing this procedure, costs should be allowed. The Code of Civil 
Procedure gives absolute discretion to the Court in the matter of costs, 
and this is a proper case to exercise such discretion in our favour. The 
case of III re Hurruck Chand'^Golicha (11) is somewhat in our favour. 

OBDER. 

[221] Trevelyan, J.-The question which I reserved for considera¬ 
tion was as 0 how I should dispose of the costs of the examination of the 

witnesses who had been examined, and the reason why I reserved the 
consideration of this question was that Mr. Pnqh, who apneared for the 

Ofiicial Liquiaator, asserted that there was no report of any case in any 
book, as far as he remembered, or any record in this Court, or any ease in 

nTfh r'" or a Similar sec¬ 

tion Of the Companies Act in England, or any witness examined under the 

similar section of the Insolvency Act, could be given costs for attendance 

of counse or attorney. I have not been able to find any case,with the ex- 

CW cited during the argument, of Hurruck 

authol? on hk n I do not think that that is an 

authority on this question. Since the adjournment granted for the 

iL™ no IZ Tr ever been made! 

I have nob been leforred to any case where any such order has 

IT auT"! a Companies ’ Act or the Bankruptey 

Act, and I am not quite certain that this Court has anv cower 

Troferdm.^s riv'en'th, 

some of those proceedings be enti°tIed“t‘oL“‘’™r"' 

thecase ininht ha i toappear by counsel or attorney as 

that I^at The oth^sHe!®^ does not follow from 

andattornov The ' o nay him the costs of apnearing by counsel 

case The very extraordinary in the fads of this 

these SenaeZ!'UlessTs tTolTnl 

- under liquida tion. Inasmuch as there is 

T O J T7I . I__ 


(4) L R r- ® 328 

(l! To ;.°Ch’l5 fs L B 
(10) 3 B. 371. (Ul’^'b.Vs! 


fsi T: R- aS- 131 L. E. 30Ch. D,376. 


(6) 36 L. J. Ch. 687. 

(9j 11 B. L. R. App. 37, 
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no preoedent lor witnesses gettinj? such costs, I think that this is not a 
case in which such an order ought to be made. 

Application refused. 

Attorney for Official Liquidator: Messrs. Sanderson, d: Co. 

Attorney for opposite party ; Mr. Orr. 

T. A. P. 


14 C. 222-11 Ind. Jar 334. 

[222] APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Beverley. 


Gokool Nath Guha and another [Defendants) v. IssuR 
Lochun Roy [PlaintiP). AND Issue Lochun Roy [Plaintiff) v. 
Gokool Nath Guha and another [Defendants), and Sham 
Das Rot [Defendant) v. IssUR Lochun Roy [Plaintiff).'' 

[8th September, 1886.J 

Hindu Law— Will—Construction—Ciiaritable Gijts—Void Gifts—(Hfts void for 

uncertainty. 

A testator by his will directed that his cxccutora should *' get a Shiva’s 
temple erected at a reasonable cost in a suitable place within the compound 
ot the brick-built baitakhana bouse, inclusive of the building and garden thereto 
in which be had constantly resided ; 

Held that the direction was not void for uncertainty, and that under the cir¬ 
cumstances 3 per cent, of the testator's moveable estate was a proper sum to 
allow for the cost of erectiog the temple ; 

Held, also, that a direction to the executors to “ perform all the acts properly 
and bona fide, to the best of their respective information and judgment, and 
according to the provisions of this will.” did not give the trustees an absolute 
disoretion to fix the amouot proper to be eipsnded on the erection of the temple. 

The testator further declared that “ the said executors or any of ” his “ heirs 
and representatives” should ” not beaole to make any kind of gift.sale or alie¬ 
nation, or create any incumbrance on the " said baitakbaoa house, and none 
of” his ” beira” should ” bo able to claim it in his own right : but that the 
executors” should ” be oompeteut to allow ” the testator’s' brother Issur 
Lochun Roy and ” his ” sister's son Shama Das Roy to use the .said baitakhana 

and rooms, Ac.” 

Held that this clause did not operate to dedicate the baitakhana bouse to the 
idol Shiva nor to vest it in the executors, but that on the death of the testator 
it descended to his heir-at law, freed from any prohibition against alienatiou. 

The testator further directed that his executors should ” keep in deposit Gov- 
ernment promissory Notes of Rs. 9.500 (nine and half thousand rupees) for the 
preservation and suitable repairs of” tho baitakhana house in proper [223]time. 
and for the daily and periodical worship of the said god Sbivas. for hi.s sbeba 
(worship) and for the repairs of the temple ; ” the expenses of there acts to be 
defrayed out of interest of the Rs. 9,500. 

Hrld that (there having been no dedication of the baitakhana house to tbe 
idol) the sum of Rs. 9.600 must be apportioned, one moiety going to the heir at- 
law to whom the baitakhana house bad descended, and the other to the execu¬ 
tors lor the repairs of the temple aod worship of tbe idol. 

The testator further declared that. ” if after tbe performance of all tbe above 
acts there remains any money ot moveable property as surplus, then the execu¬ 
tors shall be able to spend tbe same in proper and just aots for the testator s 

“ benefit.” _ 

• Appeals from Original Decrees. Nos. 9. 303. and 811 of 1885, against the decree of 
Baboo Bam Qopal Obaki, Bai Bahadur, Subordinate Judge of Moorehedabad, dated tho 

39tti Deoembez, 1865. 


im 

SEP. 2. 

Original 

Civil. 

14 Q. 219. 


147 



14 Cal. 224 


INDIAN DECISIONS, NEW SERIES 


[Yol 


1866 

Sep. 8. 

Appel¬ 

late 

Civil. 


Beld, that the direction contained in this clause was void for uncertainty. 

also, that such direction did not amount to a valid precatory trust, 
Mussoorie Dank v. Raynor (1) cited. 

Where Government Securities in certain specified amounts are bequeathed by 
will, the interest thereon which has accrued due before the testator’s death 
does not pass to the legatees. 

[R,,37 C. 12S (1C9) = 10C.L.J. 355^11 C.W.N. 18 = 3 Ind-Oas. 612 (651) (F.B.).] 


14 C. 222 = 
11 Ind. Jur 
334. 


This was a suit for the construction of the will of one Rai Rajib Lo- 
chun Roy Bahadur, for an injunction, account, a receiver and other relief. 
The iilaintitf was tho heir-at-law of the testator. The plaint stated that 
the testator died on the 9ch Assin. 1288 (24th September 1881) having 
previously rnade and published his last will and testament bearing date 
the 30th of Bysack, 1288 (llth May 1881) of which he appointed the 
defendants Gokool Nath Guha and Boykunt Nath Sen Beral executors, 
who obtained probate of the will from the Court of the Judge of Moor- 
sbedabad on tho 25th of October, 1881. The plaintiff then charged that 
many of the provisions of the will were invalid, that the will did nob 
dispose of a large portion of the testator’s properties, and that be was 
entitled thereto as the testator’s heir-at-law. The material paragraphs 
of the plaint are as follows;— 

8. The provisions contained in paragraph 17 of that Will, to the effect 
that within the baitakhana house in Saidabad, inclusive of tbe building and 
the garden attached thereto, in which the testator had continued to have bis 
fixed abode, i.e., in a proper place within that bouse and tbe compound, 
the said executors shall get a Shiva’s temple erected at a reasonable cost, 
and [224] shall get the god Shiva consecrated therein, and that for the 
proper preservation and repairs of tbe said house in due time, and for tbe 
daily and periodical worship of that idol, Shiva, and for the repairs of the 
temple, tho said executors shall keep in deposit Promissory Notes of the 
value of Rs. 9,500, and continue to perform these acts as described with 


the amount of interest thereof, are indefinite, vague and not expressive of 
any definite intention (uncertain), and are therefore invalid under tbe law. 
And tho said sum of Rs. 9,500 is to be reckoned as falling within the 
undisposed of property of the testator, and tbe plaintiff is entitled to get it. 

9. Paragraph 18 of the Will provides that the said executors or the 
testator’s heirs and representatives shall not be competent to make gift or 
sale or any kind of alienation of the baitakhana house described in para¬ 
graph 17, nor will they be able to create any encumbrance therein,and that 
nope of the testator s heirs will be able to claim it on his own right, but the 
executors will be able to allow the said baitakhana house. Ac., to be used 
by brother Issur Lochuu Roy and the nephew (sister’s son) Sham Das 
Roy. By this provision of tbe Will, the said property was not disposed 
of or vested, and so tbe said property is to be reckoned as the testator’s 
undisposed of property, and the plaintiff is entitled to get it. The direc¬ 
tion contained in respect of the use of that property is invalid and cannot 
be given under tbe law. 


10. Tbe direction contained in paragraph 19 of that Will with regard 
to the surplus money being spent by the executors in proper and just acts 
for the testator s benefit is also not definite or clear or expressive of any 
definite intention (certain), and therefore that direction is invalid, and the 
defendant’s executors are bound to make over to the plaintiff by adjusting 
account of the testator’s estate. 


(1) 9 I.A. 79 = 4 A, 500. 
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11. There is a direction contained in the Will that the executors shall 1886 

recover and include in the testator’s Tehvil (fund) the money which was Sep. 8 . 
due to the testator from Premanund Mohunt Thakoor of Srikband in ^ 

•Zillah Burdwau. By that the money due from the said Mohunt is undis* Appel- 
posed of, and as this has not been the subject of any provision, the plaintiff LATE 
is entitled to that also. CiVTL. 

12. By that Will no provision has been made with regard to the c 222sa 

interest of all the testator's Promissory Notes due up to the time of the 
testator’s death. This is to be reckoned as undisposed of property, and 

the plaintiff is entitled thereto. 

13. The executors have not yet raised the Shiva’s temple or conse- 
erated the Shiva as mentioned in paragraph 17 of the Will, and the plain¬ 
tiff does not believe that all the directions given in the Will have been 
fully carried into effect. If the Shiva’s teniole be erected, and the Shiva 
be consecrated on the strength of the above indefinite and invalid provi¬ 
sions, and if the defendants do anything in accordance with the provisions 
of paragraph 19 of the Will, there will be serious loss to the plaintiff. 

[225] 14. The plaintiff is entitled to the whole residue of the entire 
■estate of the testator, with the exception of the gifts, legacies and charges 
mentioned in the Will, which are in accordance to law. 

The defendants contended that the Will was valid, and denied that 
the plaintiff was the heir-at-law of the testatot, on the ground that, during 
the lifetime of the latter, the plaintiff was a purnacishikla lingi. Iho 
defendant Sham Das Roy, the son of the testator’s uterine brother, 
claimed to be the testator’s heir-at-law. 

The Subordinate Judge settled the following issues; (1) Was plaintiff, 
purnavishikta or lingi during the lifetime of the testator, and is he in 
consequence disqualified from inheriting bis property according to the 
Hindu Law? (2) Are the directions contained in clauses 17th, 18tb. 19th 
and 2l8t of the Will null and void for vagueness, uncertainty, and inde¬ 
finiteness ? (3) Did the testator leave any and what portion of the property 
referred to in the aforesaid clauses undisposed of? (4) Are the executors, 
i.fi., defendants Nos. land 2, liable to render accounts? {5j Have the 
executors full discretion to determine the reasonable cost for the erection 
and dedication of the Shiva temple and the consecration of the Shiva ? 

(6) If not, what sum should be considered by the Court reasonable for 
the same, and from what fund should that cost be paid ? (7) To what 

relief, if any, is the plaintiff entitled upon a proper construction of the 
aforesaid clauses of the Will? 

On these issues the Subordinate Judge decided : (1) That the plam- 
fciff was not a purnavishikta, and that even if he had been, that 
not debar him from inheriting the property of the testator; (2) and (3) 

“ That the directionscontained in the 17th clause about the erection of a 
Shiva temple at a reasonable cost upon a suitable space within the 
compound of the baitakhaoa house of the testator as well as for the 
•oonseoration of the Shiva indicate a definite intention on bis part and 
are not void for uncertainty, and that the further direction to the 
executors to keep in reserve Government Securities of Rs. 9,500 is void 
only in respect of half the amount, the interest of which was impliedly 
intended to be appropriated to the occasional necessary repairs of the 
baitakhana house, but is perfectly valid [226] as creating a lawful 
bequest in respeofc of the other half, the interest of which was by a 
twoeasary implication intended to be applied for the daily worship 
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of tho Sbiva and the repairs of the Shiva temple. That the expres¬ 
sions used in the 18th clause of the Will with regard to the haita- 
khana house do not indicate the least intention on the part of the testator 
to in any way dispose of the same, and evidently fail to ornate a valid 
tesfainentary disposition of it: that the attempt made by the testator 
to dl-inherit his heirs was void and inoperative, being an attempt to over¬ 
ride tho law and to restrict the course of lawful succession, and that the 
discietion given to the executors legarding tho use of the house by the 
plainriff and defendant No. 3 is aiso inoperative; that the attempt to create 
a residuary bequest of the surplus, referred to in the 19th clause, must fail 
by n ason of uncertainty in the object and subject of the bequest, as well 
as of want of a definite intention on tho nart of the testator ; and that by 
the 21st clause of the Will the testator did not intend to make any sort 
of bequest in respect of the debt which was supposed to be due from Prema- 
nund Thakoor of Srikhand.” (4) That the executors being responsible to 
the heir for the undinosed of portion of the testator’s estate, were bound 
to render accounts; (5) and (6). That the reasonable costs for the erection 
of the Shiva temple and the consecration of the Shiva was a matter to be 
determined by tho Judge, and he fixed 3 per cent, of the value of the 
testators moveable property as a reasonable sum. The Sobordinate 
Judge also found that the interest on the testator’s promissory notes due 
at the time of the ti stator’s ^each passed to the persons to whom those 
notes had been bequeathed, and he directed thar, Rs. 2,843-10-6. being 
3 per cent, of the testator’s moveable estate, should he allowed to the exe¬ 
cutors for defraying the cost of the building of the Shiva’s temple. 

The following authorities were referred to in the judgment of the 
Subordinate Judge Mayne’s Hindu Law. ss. 506, 517; Vuarka Nath 
Bysack v, Burroda Pershad Bysack{\) Surhomunqola Dahce v. Mohcndra- 
nntli (2): Succession Act. ss. 76, 82. Eavitomi UluUick v. Ram Gopal 
Mullic.k (3): 2 W. « T. L.d.. 3rd ed., 283. 

[227] Both the plaintiff and defendants appealed to the High Court. 
The 17th, I8th and 19th clauses of the Will are set out in the judgment 
of the High Court. The 21st clause is as follows 

21. To the best of my information and belief, I am not indebted 
to any body in any way for any amount of monev. The executors shall 
recover the money which is due to me from Premanund Mohunt Thakoor 

of Srikhand in Zillah Burdwan, and include the same within my estate 
and tehvil.” 

Mr. Woodtoffc, Baboo G^mi X)as Banerji^ and B^hooOmerNoth Bos&, 
for the appellants in appeals Nos. 9 and 311. 

Mr. Evans, Baboo Rash Behaty Ghosc, and Baboo Mokund Nath Boy, 
for the respondent in appeals Nos. 9 and 311. 

Baboo Basanto Coomer Bose, and Baboo Mohmd Nath Roy, for the 
appellant id appeal No. 303. 

^oss, Baboo Gurii Das Barterji, and Baboo Omcr 
Nath Bose, for the respondents in appeal No. 303. 

The judgment of the Court (Pbinsei^ and Beverley, JJ.) was deli¬ 
vered by 

JUDGMENT. 

1 , appeals arise out of a suit which was 

roug bv the plaintiff Issur Lochun Roy, in respect of the proper con¬ 
struction of theWill of Ms elder brother Rai Rajib Lochun, Rai Bahadur,. 

■ (2MC. fi03. (3) 1 Knapp’s P. 0. 246. 
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of whioU Will probate was taken out in 1881 by defeodants Nos. 1 and 2, 1886 

the executors. Tlie oUiatiff who instituted bis suit on the 19th March, Sep. 8. 
1881, alleged that certain provisions of the Will were voi i for uncertainty, 
and that he as heir-at-law was entitled to the whole residue of the estate Appbl- 
of the testator which, uuon a proper construction or the Will, might be LATK 

found to have bean uu lisposed of. Dafendint No. 3 is the sou of a sister GlviL. 

of the testator, and was made a defendant after the institution of the suit. — 

In answer to this suit, the defendants alleged that me pUiutiff by 14 0.222 = 
hecomhig > 3 , pitniav'skikt’i Ihigi in the testator’s lifewmo had rendered H Jir 
himself incipable of sucoeeiing as heir, and that the pr«'ii©rential heir was ^34. 
defendant No. 3. Tney lurther maiutained that the provisions of the Will 
were good and efiectunl. 

Oo the question of heirship, the lower C>urt founl that it was not 
proved that the plaintiff bad become a purnizvishikla lingi, and that even 
assuming that he hid h^come a pitrnnvishilct<i, lie [228] was not thereby 
disqualified to succeed as heir. On this point the app-^al has not been 
pressed, and it is therefore unnecessary to say more in this phtce. 

The clauses of the Will as to which the parties are at issue are the 
17th, 18th and 19th, winch run as follows:— 

17. “ After uerformiog all the acts above mentioned, tdie said execu¬ 

tors shall get a Shiva’s temple erected at a reasonable cost in a suitable 
place witbio the compound of the brick-built baitakhana l.ouS'?, inclusive 
of tbe building and garden attached thereto, in which I have been con¬ 
tinuously living as my fixed place of residence, and whicli is situated in 
Saidabad, Division Sujaguogo, within this district of Moorshedabad and 
east of the Bhagirati, west of the public road, south of the lane and north 
of another lane and of Rimtonu Mistry ’s Ghat, and they shall get the 
god Shiva consecrated therein. And the said executors shall keep in de¬ 
posit Government Piomissory Notes of Rs. 9,500 {nine and half thousand 
rupees) for the preservation and suitable repairs of that house in proper 
time, and for the daily and periodical worship of the said god Sbiva, for his 
sheba (worship), and for the repairs of the temple, and the acts specified 
in these paragraphs will be continued to be performed with tbe amount of 
interest derived therefrom." 

18. “Tbe said executors or any of my heirs and representatives shall 
not be able to make any kind of gift, sale or alienation, or create any 
encumbrance on the baiiakhaoa house situated in Saidabad and within 
the boundaries described above in paragraph 17, and none of my heirs 
shall boabld to claim it in his own right. But the executors shall be 
competent to allow my brother Issur Lochun Roy and my sister s son 
Sham Das Roy to use the said baitakhana and rooms, &c. 

19. “ If after the performance of all the above acts there remains any 
money or moveable property as surplus, then the executors shall be able to 
spend the same in proper and just acts for my benefit. 

In respect of these clauses the findings of the lower Court are 
to’ the effect that the provision for the erection of a Shiva’s temple 
in the compound of the baitakhana was good and valid, and that such 
a temple should be erected by defendants Nos. 1 and 2 at a cost not 
exceeding 3 per cent, of the personal estate of the testator; that a moiety 
of the sum of Rs. 9,500 should be set apart for the daily worship 
of the idol and for the repairs of the temple; that tbe baitakhana house 
was undisposed of by the terms of tbe Will, and that therefore the 
plaintiff succeeded to it as upon an intestacy as well as to the other 
moiety of the sum of Rs. 9,500; that tbe residuary bequest sought to 
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1886 be created by the 19th clause was void for uncertainty, and that the 
SEP. 8. [229] plaintiff succeeded to the residua as heir. The lower Court 

- further held that the interest which had accrued at the time of the 

Appel- testator’s death on the Government Promissory notes which were to be 
LATE distributed by the executors in payment of various legacies went to the 
Civil, legatees and not to the residue. Defendant No. 3 was made to bear his 
— own costs, the costs of the plaintiff and defendants Nos. 1 and 2 being 
14 C. 222= payable ouf: of the estate. None of the other findings of the lower Court 
11 Ind. Jur. ai-e material for the purposes of these appeals. 

38^' .\ppeal No. 9 of 1885 is preferred by the executors who question the 

correctness of the lower Court’s construction of els. 17—19 of the Will. 

Appeal No. 303 of 1885 is preferred by the plaintiff against those 
portions of the lower Court’s decree which have reference to the Skivfiloy, 
to the accrued interest on the Government Securities, and to the costs of 
defendants Nos. 1 and 2. 

Appeal No. 311 of 1885 is preferred by defendant No. 3 and has 
reference to his right to use the baitakhana house under cl 18 of the 
Will, and to the question of his costs. 

It will bo convenient to dispose of the three appeals together. The 
6rst question relates bo the provision for the erection by the executors of a 
Shiva’s temple at a reasonable cost in a suitable place within the compound 
of the baitakhana. 

For the executors it was contended that cl. 17, read with cl. 13 of 
the Will, conferred on them an absolute discretion as to the reason¬ 
ableness of the cost, and that the lower Court was not justified in limiting 
the amount to^^3 per cent, of the personal estate. Clause 13 provides that 
the executors “shall perform all the acts properly and bona fide to the 
best of their respective information and judgment, and according to the 
provisions of this Will.” 

hor the plaintiff it was contended that the entire provision regarding 
the erection of this temple was void for uncertainty. 

In the course of the argument, it transpired that the stone for the 
temple in question had been brought from Benares, and that, before the 
institution of this suit, the executors had already spentasumwhichdoesnot 
fall far short of that allowed by the lower Court for the purpose of erecting 
the temple. The plaintiff, it is [230] to be observed, did not bring his 
suit till two years and a half after the death of the testator. It was 
accordingly very properly intimated by his counsel that, in the event of 

our reversing the decree of the lower Court on this point, he would not 

press for a refund of the money already laid out upon the work. 

We are not disposed, however, to interfere with the finding of the 
lower Court on this point. We think that the testator’s intention was 
suflicient y indicated m the Will He directed that a Shivaloy should be 

erected at a reasonable cost on a suitable site, within the compound of 

A locality and nature of the building were described, 

and we think that the Court has fixed a very reasonable and proper scale of 
expenditure for the erection of the temple in question. The nextquestion 
relates to the baitakhana house; and on this question we also agree with 
the finding of the lower Court that cl 18 of the Will neither oneratefl 

^ ^0 "^est it in the executors. 

All that the clause m question says is that neither the executors nor any of 
!n!, K '^®P»'®seutative3 shall be at liberty to alienate or ■ 

f of under the Will, and therefore 

goes to the heir-at-law, and the provision that none of the testator's heirs 
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shall be able to claim it in his own right" is inoperative. So also is 
the further provision enabling the executors to allow de^ndant No. 3 to 
use the house. The house being undisposed of under the Will, the plaintiti 
as heir-at-law became entitle to it on the testators death, t e 
executors have no power or authority to allow defendant No. 3 to 

occupy it. 

As regards the fund of Rs. 9.500 which the testator set apart for 


1886 

SEP. fl. 

Appel¬ 

late 

Civil. 

14 C. 222 


the preservation and repair of the baitakbana house, for the worship 
of the idol and for the repair of the temple, the lower Court held that 
the fund in Question should be divided into moieties, one of which was 
bo be applied to the worship of the idol and the repair of the temple, 
and the other, which was intended for the repair of the baitakbana, 
to fall into the residue. It is contended on behalf of the exocutors 
that the testator had three objects in view, that is to say: {IJ tbo 
repair of the baitakbana; (2) the worship of the idol; and '3] the 
repair of the temple: and that the bequest being good as to the 
[231] two latter, two-thirds of the fund should have been appropiiated for 

those purposes. 

The plaintiff, on the other hand, contends that the whole bequest is 
bad, and that the Court was nob justified in holding it to be good as regards 
one portion and bad as regards another. We have already held that the 
provision as to the erection of a Shivaloy is sufficiently defanite to constitute 
a valid bequest, and we think it clear that the testator intended to make 
provision for its preservation and repair and for the worship of the idol. 
And we think that these objects are distinct from the o the 

baitakbana. which we have held was undisposed of by the Will. It 
is quite clear, we think, that the testator had two things m his mind m 
setting apart this sum of Es. 9.500 from the rest of his estate. These 
two things were : (1). the support of the idol; and (2). the 
the baitakbana. The question is whether the entire sum can be apporfc on- 
ed between these two objects, and if so. m what 
Bhould be divided. We are of opinion that the sum ^ 

in order that the testator's intention may be earned out and a P^o 
vided for the support of the idol. But a difficulty 'vheo we come 

to consider in what proportion the sum should be divided. The WiU 
affords no indication of tbe sum which the testator wished to set t 
each of the objects he had in view. The lower Court has adopted 
the rough and ready solution of dividing the sum equally be ween tlie two 
■Objects abovenamed. and we are not prepared to say tnatthat solution was 
wrong. We think it may fairly be said that, when a fund is Provided or 
two objects, and there is no indication to show how much .8 °-- 

. eaoh, it may be presumed that, in the absence o anythms to the 
the intention was that they should benefit equally, i.e , that half the fund 

was intended for one object and half for the 

the contention that the Shivaloy should benefit to the “ ®^ 

thirds of the fund, we are unable to recognize any dear f ^ ^ 

ween the worship of the idol and the repair of the temple so as to be 

able to say that a separate sum should be set apart 

to either objeot. We consider that the preservation 

■of the house” was one thing and the daily and periodica i;?32] ^ip o' 

the said god Shiva, his sheba and the “ .“’PJudge 

And wo are not prepared, therefore, to disturb the decree of the Sub J udge 

•on this point. We think he exorcised a very proper discretion in the 
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matter, and that neither the plaintiff nor the defendants have any cause 
to be aggrieved at the manner in which the fund has been allotted. 

We now come to clause 19 of the Will, which deals with the residue 
of the moveable estate. 

It is contended on behalf of rhe executors that that clause creates a 
good and valid Irust reposed in them to expend the residue of the personalty 
— on " la-oper and just acts” for the benefit of the testator. We are of 
r rt I " that the lower Court was right in holding that the be- 

n ^ iir. quegt contained in this clause fails on account of vagueness and uncer- 
taioty. 

It is true that the Courts in this country do recognise and will en¬ 
force charitable and religious trusts, and that in doing so they are not 
necessarily fettered by the same considerations which intluence the 
Court of Chancery in England )n dealing with such bequests. But it 
IS obvious that, before any Court can deal with a trust of this kind, it 

must he in a position to form some definite idea of the object which the 

testator had in his mind. In the present case we think that there is no 
suftcicnt indication of the testator’s wishes, and that the bequest must 
fail in consequence of the impossibility of ascertaining his intention. The 
words of the clause in question run as follows: "If after the perform¬ 
ance of all the above acts there remains any money or moveable property 
as surplus, then the executors shall be competent to spend the same in 
proper and just acts for my benefit.” Now what did the testator moan 
by his benefit ” ? Did be mean his spiritual benefit, or his nosthumous 
fame, or what ? This, in the first place, is wholly uncertain.' But even 
supposing that there were no vagueness in this part of the clause, and that 
the benefit of the testator was intended, what are the “ just and 

proper arts ” which the testator considered would be for his spiritual 
benefit, and which he intended should be performed. There is absolutely 
nothing to indicate the nature of these act.s-whebber acts of benevolence 
were intended, or acts of charity or religious service. The expression is 
wide enough to cover [233] anything from digging a tank or founding a 
scholarship, to performing a shradh or feeding Brahmans. We think then 
hat. on the ground of vagueness and uncertainty, this bequest must be 

J.e d to fail and that the lower Court has rightly held that the plaintiff is 
entitled to take the residue. 

We are of opinion that the bequest containea in this clause must also 

fail on another ground, as being in the nature of a precatory trust; and 
such trusts ir. has been frequently held, must be definite both as to the 

Siifr f MussoorieBank v. 

Baynor (1) their Lordships of the Privy Council said: “ These rules are 

" a usrd byZ”? f t^sts, that the words of 

rmoeiatie on thi f'^^^^^^ ^ such that the Court finds them to be 

fi”t over mu,^ be fi '"'a a® “i® subject of the 

bthis caT hat 1 ds o H ‘® 

definite surnins in r a T? '® ®’'®®®‘®" authority to dispose of an in- 

Iearned%o1nseMt\hrr"‘^ 1“*^^ Government Securities, the 

lower Court. The Snh.T is unable to support the finding of the 

Act, but it apnoars tn i of the Indian Succession 

■- ^only misinterpreted that section,. 


U) 91. A 79 = 4 A. 500. 
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but overlooked s. 309 et seq which deal with the matters in question. 
Whether or not the legatees are entitled to the interest on the Govern¬ 
ment securities from the date of the testator’s death, it is settled law that 
they are not entitled to any interest which accrued due before his death, 
and the finding of the Sub-Judge on this point must therefore he set aside. 
The testator died leaving several pieces of Government Promissory Notes, 
and his Will directed his executors to give certain persons such notes m 
various specified amounts. He did not give legacies of special notes, so 
that to adopt any rule, such as that allowed by the lower Court, would 
enable the executors to favour some of the legatees so as to give the 
notes with the largest outstandings of unrealized interest. On ^eneral 
principles, therefore, the Judge should have been induced to refuse such a 

' '’"”[234] On the subject ot costs, it is pressed upon us tint none of the 

defendants are entitled to have their costs paid out of the “nse- 

quence of the nature of tho defence set up as repays the plaintiff s status. 
We are unable to see that defendant No. 3 is entitled to any costs at all 
As regards tho executors, we observe that certain costs amounting to 
Hs 478 were disallowed in the lower Court, and as regards them there 
appeal. It is said that the estate was unnecessarily uuc to great expense 

on account ot the excessive issue of commissions, but ‘ 'j; 

before us showing the costs incurred on this account. We ‘he efoie see 

no sufficient reason to inteifore with the order of tne lower Court as 

costs. Each party will pay his own costs in this Come. 

, Ap7)cal disrnissed. 

P, 0 K. _ 

14 C- 234. 

APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice A(jneu\ 

Fontndro Dan Eaikut {Decree-hoUhr) o. Rani Jugodishwaki 
DABI (Claimant) AND Eajessdh Dass (Judgment-debtor). 

[29th November, 1886.J 

An anolicfttion in furtherance of exeoutioo of a decree for possofsion ^ 

An elaimine the property as his own. is an application 

luhTn: SsTi; tVe"i“; P;o'ed “c Code. a'nd^honW be .reared as a plaint. 

C0lM..9Bom. L.R. 936(938) ; Appl.i 16 M. 127 (130): R.. 13 C.W.N. 724 (<27) 1 

Ind. Gas. 726.] 

Fontndro Deb in execution of his decree proceeded to take Possession 

ot a family dwelling-house, but met with resistance ‘'O'" ^am 

wari Dabi, a third party, who claimed ‘h® J’” ^ ■ 

consequence ot the obetrnotion the decree-holder applied to the Court m 

the exeontion department, and the District Judge rejected the 

on the ground that, inasmuch as the Earn was no party to the suit or 

deeree, aud oiaime'd to hold the property in her 

houpd by the decree. Fonipdro Deb haviog appealed to ‘h® High Court 
it was objected on the part of the Earn, respondent, that the order was 

not ftpneftlable. ______ 

• Appeal from Order Ho. 221 of >886, against the order of J. Whitmore, B.q,, 
DUWot Judge of Rnngpore, dated Ibe 16lb April 1886. 
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Baboo Jihogoboti Churn Ghose, for the appellant. 

[235] Baboo Kali Mohun Dass and Baboo Grisk Churn Choiudhry, 
for the respondents. 

The following was the judgment of the Court (Prinsep and 
Agnew, .]J.) 

JUDGMENT. 


14 G. 234. 


Tlie appellant obtained a decree for possession of certain property, 
and in execution proceeded against a family dwelling-house said to have 
boon occupied by Jugodishwari Dabi, who was not the judgment-debtor in 
the suit in which the decree was obtained. Obstruction was made, and, 
upon this matter coming before the District Judge, he dismissed the 
application for execution against this property on the ground that the 
lady was no party to the suit or decree. Against this order the decree- 
holder has appealed. A preliminary objection is taken that no appeal 
lies against this order of the District Judge. The matter, as repre¬ 
sented to us, comes under s. 331 of the Code, and the order of the 
District Judge is practically a refusal to number and register the claim 
as a suit between the decree-holder as plaintiff and the claimant as 
defendant. The decree-holder complains that by this proceeding be 
has lost the opportunity of proving that the claimant is not entitled 
to protection under s. 331. The law declares that proceedings in a 
case under s. 331 are to be conducted in the same manner and with the 
like power as if a suit for the property had been instituted by the decree- 
holder against the claimant under the provisions of Chapter V of the Code. 
Chapter V provides for matters relating to the institution of suits. The 
refusal of the District Judge to number and register the claim as a 
suit is therefore of the same effect as the refusal to register a plaint; 
or, in other words, it amounts to rejecting a plaint. Regarding the case 
from this point of view, the order of the District Judge would be 
appealable as being witlhn the definition of a decree under s. 2 of the 
Code. The matter raised must, therefore, be tried in the' manner pro¬ 
vided for by 8. 331. We accoidingly set aside the order of the 
District Judge and direct that he do proceed in accordance with the 
law. 


K. M. C. 


Case remanded. 


14 C. 236. 

[236] APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Agnexo. 


Joy Chunder Rukhit {Defendant) v. Bippro Churn Rukhit 

iPlamtiff)* ll9th November, 1886.] 

Co-si^rers—Right to deal with joint property—Excavation of tank on joint property’— 
Discretion of Court in granting injunction—Specific Relief Aci (i oj 1877), s. 65. 

Before a Court will, in the case of co-sharers, make an order directing that 
a po'ition of the joint property alleged to have been dealt with by one of the oo- 
sharers without the consent of the other should be restored to its former condi- 
_ tioD (as) for instance, where a tank has been excavated, a plaintiff must show 

n Appellate Decree. No. 652 of 1886, against the decree of Baboo 

Bbattacharjee. Subordinate Judge of Tipperab. dated the 18th of December 
1885 arnrming the decree of Baboo Mobendto Nath Dass, Munsif of Gouriputa, dated 
the I6tb of February 1885. 
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that ha has sustained, by the act he complains of, some injury which materially 1886 

afieots his position. Lala BistuawbJiar Lai v. Rv^ram (1) applied in principle ; jjqv. 19, 

SlMtnnagar Jute Factory Co. v. Ram Narain Chatterjee (2) approved. The fact 

tnac a portion of the land on which a tank had boon excavated by the defendant * ppgr 

was fit for cultivation does not constitute an injury of a substantial natuio such 

as would justify au order of that uaturc. LATE 

[P.. 30 0- 901 (903); Ap., llO.L J. 189 = 5 Ind. Cas. I7l (173): Appp.. 9 A. 661 (665); CiVTL. 

R.. 4 C.W.N. 788 i789) ; 91 P.R. 1901= 113 P.L.R. 1901; 7 U.C. 336 (337) ; 4- 

O.L.J. 198 (205) ; 15 C.W.N. 183 (190) =7 Ind. Cas. 124 (126).] 14 C. 286. 

The plaintiff brought this suit to have his right declared to the half 
share of 2 kanis 9 gundas of land in three plots, which he alleged to be 
held jointly by himself and the defendant, and for an order ilireeting the 
defendant to till up a tank excavated thereon by the defendant, and to 
bring the land into its former state. 

Several defences were raised, tlio only contention material to this 
report being that tbe land was not the joint property of the plaintifi and 
defendant, but had been allotted bo the defendant on a partition, and that 
the defendant had excavated the tank with the plaintiff s consent, and 

without any opposition on his part. 

Both the lower Courts found that tbe land was the joint property of 
the parties, and that the bank had been excavated without the consent of 

the plaintiff. 

The Court of first instance in its judgment said : “ I find it as a fact 
in this case that tbe plaintiff did take reasonable steps in time to prevent 
the excavation of the tank in dispute m this [237] case. The plaint¬ 
iff did tell the defendant not to excavate the tank on tho joint 
property, and he did tell the defendant when the tank was commenced to 
be excavated. Tbe question is. is tbe Court, under the circumstances 
ofthis suit, warranted in exercising its discretion bo interfere and direct 
the filling up of tbe tank ? The land on tbe eastern portion of the plot 
No. 2, whereon the tank has been excavated, was not fit for cultivation: 

there was an excavation on the east of the plot No. 2 but the portions of 
the plots Nos. 1 and 3, whereon part of the bank has been excavated, were 
fib for cultivation. Tbe defendant has, by causing the tank to be 
excavated, taken in a manner exclusive possession of the space whereon tbe 
tank has been escavated. The plaintifT will not he able to gam any income 




Out of the tank.” 

The Court of the first instance decreed tbe suit, and ordered that the 
plaintiff do recover joint possession of the land; and that the deendanb 
should, within four months, fill up the tank and bring the land to its 

former condition. 

On appeal by the defendant this decree was confirmed. 

The defendant appealed to the High Court. 

Baboo Rashbehari Ghose, for the appellant. 

Baboo Trilockya Nath Milter, for the respondent. 

Tbe following cases were cited in argument: Gurudas Dkar v Btjoy 

Qobivd Rural m : Lala Riswambhar Lai v (O ^ 

Mahomed AH (4); Sheo Persad Singh v. Leela ^ngh [5) \ Stalkartt v. 

Gopal Panday (6); Massim Moltah v Pan;oo 

Chum Bose v. Bamiee Paul ( 8 ); Mohima Chunder Ghose v. Madhuh 


(1) 8 B.L.R. App. 67. (2) 14 0. l89. 

(4) 16 W.R. 140=12 B.L.R. 191 note. 

(6) 12 B.L.R. 197. (7) 21 W.R.! 


(2) 14 0. 189. (3) 1 B.L.R.A.O. 108 

191 note. 15) 12 B.L.R. 188. 
(7) 21 W.R. 373. (8) 23 W.R. 298. 


= 10 W.R. 171 
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Chumhr Nag (1); GokooL Kissen Sen v. Issnr Chunder Roy (2); Dwarka 
Nath Bhooyca v. Gopee Nath Bhooyea (3); Sreechand v. Nimchand 
Sahoo {•!); Crowdy v. Indcr Roy (5); Bajendro [238] Gossami v. 
Skama Chitrn Lahuri (6) ; Noyna Misser v. Rufikun (7) Nocury Ball 
Chuckeibulty v. Bindabun Chunder Chuckerhutty (8): and Shamnagar Jute 
Factory Co. v. Ram Narain Chatterjee (9). 

Tlie judgojont of the Court (Prinsep and Agnew, JJ.) was as 
follows:— 

JUDGMENT. 


The uarties to this suit are joint pronrietors in some land. The 
defendant,in spite of the protest of the plaintiff, has dug a tank in a portion 
thereof. The plaintiff now sues to have his title declared in the land so 
occupied, and he asks for an order directing the defendant to fill up the 
tank that has been dug, so as to restore the land to its former condition. 

The plaintiff has obtained a decree in both the lower Courts. 

It has been contended before us, as it has been found by the lower 
Courts, that the conduct of the defendant in proceeding to excavate the 
tank in spite of the protest in itself justifies the order passed. The 
learned pleaders who have argued this case with great care have cited 
a great, number of cases bearing on the subject commencing from Guru- 
das Dhar v. Bijoy Gobind Bvral (10) ; and Lala Biswambhar Lai v. 
Rajnram (11) ; down to that of Nocury Lai Chuckerhutty v. Bindabun 
Chunder Chuckerhuly (8). We are also referred to a case recently decided 
by Wilson and Porter, JJ- (Second Appeal 1164 of 1885), on the 20th 
of April last. Shamnagar Jute Factory Co. v. Ram Narain Chatterjee 
(9), in which the cases cited before us were also considered. We fully 
adopt the opinion expressed by the learned Judges in that case. 
The result of the cases cited before us seems to be in accordance 
with the principle laid down by Sir Barnes peacock iu the case of 
Lala Biswambhar Lai v. Rajaram (ll), which is to the effect that before 
the Court will proceed in the manner asked by the plaintiff in 
this case, he must show that he has sustained some injury by 
tbe act complained of. We understand the term " injury ” to mean 
something substantial, something that materially affects tbe position of 
the parties. In the present case, the first Court describes the [239] 
injury caused to the plaintiff in the following terms : “ The land on the 

eastern nortion of plot No. 2, whereon tbe tank has been excavated, was 
not fit for cultivation. There was an excavation on the east of the plot 
No. 2, but the portions of the plots Nos. 1 and 3, whereon part of the 
tank has been excavated, were tit for cultivation. The defeudant has by 
causing the tank to be e.xcavated taken in a manner exclusive possession 
of the space whereon the tank has been excavated. The plaintiff will not 
be able to gain any income out of the tank.” The lower appellate Court 
expresses no opinion on this point, but we may take it that it was not 
disputed by the defendant, and that it correctly represents tbe result of 
the excavation of the tank. The fact found that a portion of the land on 
which the tank was excavated was tit for cultivation does not, in our 
opinion, properly describe anv injury of a substantial nature to the plaint¬ 
iff. such as would justify the order of the lower Courts, in putting the 


ll) 24 W.R. 80. (2) 18 W.R. 12. 

(4) 6 B.L.R. Ap. 25 = 33 W R. 337 note. 

16) 5 C. 188. (7) 9 C. 609. 

(9) 14 C. 169. (10) 1 B.L.R.A-C. 108 

(11) 3 B. Ij< R, App. 67< 


(3) 12 B.L.R. 189 note 
(5) 18 W.R. 408. 

(8) 8 C. 708. 

10 W.R. 171. 
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■defeDdaiit to tbe expense of re-filling the tank. The proper remedy in the 
present case seems to be for tho parties to partition the land so as to bold 
exclusively that which represents their respective shares. With regard 
to the ground on which the lower Courts gave the plaintiff a decree, and 
which has been pressed on us in this Court, we would refer to the judg¬ 
ment of Mr. Justice Wilson in Sha7n7iagar Jute Factory Co. v. Ram 
Narain (1), in which he says : ** But we are not aware of any decision 

which establishes the broad principle contended for by the plaintiff that 
one co-owner is entitled to an injunction restraining another from exer¬ 
cising his rights absolutely, and without reference to the amount of 
damages to be sustained by the one or tbe other from tho granting or with 
holding of the injunction and the same principle would apply to the case 
DOW before us in which the Court is asked to compel the defendant to 
undo tho effect of an act committed by him without tho consent of the 
< 50 -owner. Under such circumstances we think that tbe order of the lower 
Courts should be set aside and the suit dismissed with costs in all the 
Courts. 

j. V. w. Appeal allowed. 


I 
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14 C. 240. 

[250] APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Agnew. 


Abdol Hdq Mozoomdar and anotiibr {Objectors) V. Mohini 
M oHUN Shaha and anotheu, Minors, bv their Mother and 
Guardian Surbojoya [Decree-Hollers) and another [Auction- 

Purchaser).* I2nd December, 1886.] 

CtuiJ Procedure Code, s. 311— person whose immoveable property has been sold,'* 
Interpretation of. 

The words “any person whose immoveable property hasabeen sold,” in s. 3U, 
are sufficiently wide to include a person who is neither the decree-holdor, nor the 
judgment-debtor, noc the auction-purchaser, but who alleges that ihe property 
sold in execution is bis. 

tOverruled, 16 C. 488 (F B ); F., 12 A. 440 (F.B.) = 10 A. W.N. J03 ; R., 19 M. 167 
(166); 23 B. 450 (452).] 

In execution of a decree obtained by Pyari Mohun Fodder against 
Eahaman Bibi and others, certain immoveable property alleged to belong 
to tbe judgment-debtors was sold and purchased by Haran Chunder 
Ghose. Before tbe sale was confirmed, the appellants Abdul Huq 
Mozoomdar and another objected to it on tbe ground that the property 
sold was theirs, and was in their possession at the time of the attach¬ 
ment and sale, and they applied under s. 311 of the Civil Procedure 
Code to have the sale set aside, Tbe decree-holders and the auction- 
purchaser opposed tbe application. The Subordinate Judge was of 
opinion that, upon the facts disclosed in their application, the objectors 
could not be said to have sustained any injury by reason of any material 
irregiilarity in publishing or conducting the sale, which is the only ground 
■on which a lalo could be set aside under s. 311, as their right and title to 
the property, if their case was true, woul d be wholly unaffected by it; 

• Appeal from Order. No. 306 of 1886, against the order of Baboo Kediiressur Roy, 
Eai Bah^ur, Second Subordinato Judge of Burrieal, dated the 29th of May 1886. 

( 1 ) 14 0 . 169 . 
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and he dismissed the application, adding that, if the objectors were 
dispossessed by the auction-purchaser, they might come in under s. 335' 

of the Code. 

The objectors appealed. 

Brthoo Chunde.r Cant Sen, for the appellants. 

Baboo Rashhehari Gkose and Baboo Baikant Nath Doss, for the 

respondents. . ^ -m. *■ 

[241] The following cases were referred to m argument 
Chirn Bhattacharjee V. Bisheshwar Seu(l) and Pamje Chunder Sircar 
V. Hnrckunder Chowdhry (2). 

The judgment of the High Court (Prinsep and ACtNEW, JJ.) was as 
follows:— 

JUDGMENT. 

The question raised in this appeal is whether the appellants, who 
claim to hold the property which has been sold in execution of a decree 
against a third party, are entitled to object to the sale in execution of 
that decree under s.'311 of the Code. Section 311 allows the decree- 
holder, “ or any person whose immoveable property has been sold,” m 
execution of decree, to make such an objection. The appellants allege 
that their immoveable property, hold under a title created by b. tumliknaim, 
has been sold. The Subordinate Judge has refused the application, stating 
that the applicants can object under s. 335 of the Code when the auction- 
purchaser attempts to take possession. They may have this remedy, but 
the question is whether they cannot also object within the terms of 
s. 311. We are of opinion that the words, “any person whose immoveable 
property has been sold,” are sufficiently wide to include a person in the 
position of the appellants. Wo accordingly direct that the Subordinate 
Judge do proceed to hear the objections raised as provided by s. 311. 

The costs will abide the result. 

K. M. c. Case remanded. 


14 C. 241. 

APPELLATE CIVIL. 

Before Mr. Justice Wilson and Mr. Justice O'Kinealy. 


EUDRA Perkash Misser and another [Defendants) v. KRISHNA 
MOHUN Ghatuck {Plaintiff^' [26th November, 1836.1 

Transfer of Proyerly Act, s. 6, cl. (d)— Property^Actionable claim—Transferable Claif^ 
—Civil Procedure Code, s. ^66—Execution of decree—Attachment. 

Under the Transfer of Property Act. property includes an actionable claim. 
There was sold in execution of a decree the judgment-dobtor’s eight 
by division a quantity of land which had been reserved by him [2421 . 

own use in a deed of gift; but which, at the time of the execution sale, was m 
the pcssession of the donee of the estate, the land never having been appropriated 
by measurement as provided in the deed. In a suit brought by the auotioi^ 
purchaser, decree-holder, for the area of the land reserved, by measurement and 
division : Beld, that the claim of the judgment-debtor to the land was a traps- 
fcrablo claim, and therefore capable of being attached and sold in execution 
under s. 266 of the Civil Procedure Code. 

[R.. 16 A. 315 (317) (F.B.) ] 

• Appeal from Original Decree No, 71 of 1886, against the decree of Baboo Dwarkfl 
Nath Mitter, Rai Bahadur, Second Subordinate Judge of Bhagulpote, dated the 28to o 
December, 1885. 

(1) 8 0.867. (2)10 0.496. 
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SHIB Perk ash MissER, the father of a Mitakshara family, by a deed 
of the 30cb July 1883, made a gift of the entire ancestral estate to his 
minor son, Budra Perkash, with the exception of 150 bighas of land which 
he reserved for himself by a clause in the deed in these terms : “ Bighas 
150 by measurement in Mouzah Phulbaria or any other raouzah shall re¬ 
main in my possession for zerat (cultivation) ; the moasuroment and 
demarcation shall be made as soon as possible, and the said land should 
remain in my possession without payment of any rent (or cultivation.” 
By an order of the District Judge under s. 12 of Act XL of 185S, the 
Collector took charge of the estate on behalf of the minor. The 150 
bighas of land, however, were neither marked out nor aporopriated by the 
grantor under the provision contained in the deed of gift. On the 19th 
October 1882, Krishna Mohun Ghatuck brought a suit against Shib 
Perkash for the recovery of a sum of R^. 5,000 due on a rukka, and in 
execution of his decree for the amount purchased “ the judgment-debtor’s 
right to get by division or separation 150 bighas of land by measurement 
in Mouzah Phulbaria or in any other mouzah within the jurisdiction of the 
Sub-Registrar of Tegra for the purpose of cultivation,” and obtained the 
sale certificate on the 28bh March 1831: but having failed to get posses¬ 
sion of the land from the Court of Wards, he brought a suit for that 
purpose on the 24th November 1884. For the defence it was contended 
that the suit was not maintainable, inasmuch as the agreement to give 
160 bighas of land in Phulbaria or other village was void by reason of 
uncertainty under s. 29 of the Contract Act; that s. 21, cl. (c) of the Specific 
Relief Act stood in the way of its enforcemHnb; and that the right bo the land 
was one which, having regard bo the provisions of s. 6, cl. id] of the Transfer 
of Property Act, did nob fall within the meaning of property which could be 
[243] attached and sold under s. 266 of the Civil Procedure Code. The 
Subordinate Judge was of opinion that the land, though nob ascertained, 
was ascertainable, and that what was sold was nob merely a contingent or 
possible right or interest, but a tangible right of which Shib Perkash was 
the owner, his property in the 150 bighas remaining untouched by the 
deed of gift. He accordingly decreed the plaintiff’s claim, leaving the 
question open as to the subsequent devolution of the land in dispute on 
the death of the judgment-debtor. 

On appeal to the High Court similar objections wore taken. 

Baboo Golap Chtnder Sircar, Baboo Saligram Sing and Baboo 
Kishori Lall Gosswami, for the appellants. 

Baboo Sree Nath Das and Baboo Jogesh Chunder Dey, for the 
respondent. 

The judgment of the Court (Wilson and O’Kinealy, JJ.) was as 
follows:— 

JUDGMENT. 

It appears in this case that a person of the name of Shib Perkash 
Misser, in the year 1873, executed a deed of gift in favour of the first 
defendant, who was then bis only minor son, with a reservation of certain 
benefits in favour of any afterborn son. The second defendant is a son 
who was afterwards born. The grantor retained for himself an interest 
in these lierms; “ From this date the guardian and manager for the time 
being shall pay me a monthly allowance of Rs. 400 for my maintenance 
end necessary expenses out of the profits of the gifted property, and 
besides that 160 bighas of land of Mouzah Phulbaria or any other mouzah, 
shall, on measurement, be held by me for the purpose of cultivation, and 
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the mpa'^uremont Jinrl th^ikhust (fixing boundaries) of the same shall be 
made as soon as possible, and such land shall be held and cultivated by . 
U3e free ot all rents.” 

S)tno years after the execution of this deed of gift, the p'eseot plaint¬ 
iff obtained a decree against the grantor, Shib Perk-ish Misser. He 
proceeded to execu'o his decree, and himself became the pur. hiser at the 
execution sdo. What he purchased appears from the s^h-o^rtificate. 
da^ed the 7th January 1884: It was ” the judgment-debt t’s right to 
got by division or separation [241] luO bighas of land by measurement 
in M-iuzah Phulbaria. or in any other mouzah within the jurisdiction of 
the Sub-Kegistrar of Tegra for the purpose of cultivation.” 

The plaintiff having purchased that interest brought this suit with a 
view to obtain the benefit of the clause in the deed of gift about 150 
bighas : in other words, to have 150 bighas assigned to him. 

It does not appear that at any time there was any real answer to the 
claim ou the merits. The controversy appears to have been whether the 
plaintiff might not be induced to make, or compelled to submit, to, some 
declaration as to the duration of his title to the land to which he was 
entitle i, tlio doubt being whether he should bold the land only for the life 
of Shii) Peikash Misser, or on a larger title. That que^ii'-n obviously 
does not arise now, and may very likely nob arise for yea s. a"d possibly 
may nob ari‘;o at all. However, the suit was defended, and the plaintiff 
obtain* d a decree, and this appeal has been filed before us. The onlyreal 
point suggested before us is that the interest of Shib Perka'h Misser in 
150 bigi'as under the deed was not such an interest as could be attached 
and sold in execution of a decree. Section 266 of the Civil Pr* cedure Code 
describes what property is liable to attachment and sale in ex-cution; and 
after mentioning a variety of matters, it says that, "excent as hereinafter 
mentioned, all other saleable property, moveable or immoveable, belonging 
to the ju Igraent-debtor, or over which, or the profits of which, he bad a 
disposinii power which he may exercise for his own benefit, &c.” Therefore 
any interest which is saleable is attachable and subject, to sale in execution. 

It is perfectly clear from the terms of the Transfer of Property Act that 
the interest in question is saleable. Under s. 6 of that Act, " property of 
any kind may be transferred, except as otherwise provided bv this Act or 
by any other law for the time being in force.” The framers of that section 
clearly considered that property includes an actionable claim, because cl.(c) 
of that section says : A mere right to sue for compensation for a fraud or 
for harm illegally caused cannot be transferred.” Besides this there is a 
whole chapter in the [243] Act. Chapter VIII, dealing with the subject 
of such claims, thereby placing it beyond doubt that a claim such as this 
is a transferable claim, and therefore capable of being attached and sold 
in execution within the meaning of s. 266 of the Code of Civil Procedure. 

Mnreover the remedy sought in this suit is a proper one. It is really 
a suit for specific performance of the condition in the agreement about 
150 bighas. bection 23 of the Specific Belief Act says: *' Except as other¬ 
wise provided by this chapter, the specific performance of a contract may 
be obtained by (a) any party thereto ; (6) the representative in iTiterest, or 
the principal, of any party thereto.” The plaintiff is the representative iu 

interest of the original holder of the interest in 150 bights. Therefore 
this suit was a proper suit. The appeal is dismissed with costs. 

c. Appeal dismissed. 
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ORIGINAL CRIMINAL. 

Before Mr. Justice Trevelyan. 

Empress of India v. Kaliprosonno Doss and others. 

[26bh January and 2nd February, 1886.] 

Practice-Bvidence—Prosecutor'srightof reply—Witness called by Court-Tendering 
wiUsesses for cross-txaminalion^Criminal Procedure Code {Act X of i882>. 
S3. 269, 540. 

The giving of any documentary evidence by an accused person, during the 
cross-examination of the witnesses for the prosecution, and before hois asked 
under s 289 if be means to adduce evidence, does not givo a right of reply to the 
prosecution. The Queen-Empress v. Grees Chunder Banerjee (1) followed. 

In a trial before the Sessions Court the prosecution is not bound to tender for 
cross-examination all witnesses called before the committing Magistrate The 
Court would not call a witness on whose evidence it could not put implicit 

reliance. 

CDiBS 11 M. 339 = 2 Weir 381; 14 A. 212=12 A.W.N. 63 ; Appr., 14 A. 521^12 
A.W.N. 110; P.. n C.930 ; R , 16 A. 84 (F.B.).] 

The prisoners in this case were charged with cheating and abetment 
of cheating under ss. 420, and 109 and 420 of the Indian Penal Code. 

The charges were brought at the instance of one Sboshee Bhusan 
Bose upon the allegation that he had been induced bo pay the prisoners 
a sum of Rs. 3,850, and to give them two [246] promissory notes 
for Rs. 1,150 and a cheque for Rs. 300, upon the statement that he 
would be employed as the manager of their jute business at Naraingunga 

and Serajgunge. ^ , ,, 

The Standing Counsel (Mr. Phillips) and Mr. Dunne, for the prosecu* 

t*0 

Mr. M. P. Gasper and Mr. K. N. Mittcr, for Kaliprosonno Doss and 

anotW. ^ p Abdur Rahman and Mr. Panioty, for the 

other prisoners. , . , -oi 

During the cross-examination of the complainant Shosbee Bhusan 

Bose by Mr Henderson, counsel put into the witness’s hands a Tbanna 

book, containing an entry of the charge against some of the accused, 

which had been made at the Tbanna by the complainant, and which 

entry purported to be signed by the complainant, and sought to prove 

the signature of the complainant, and to put in the entry as evidence for 

the defence. Before doing so, however, Mr. Henderson asked for a ruling 

of the Court as to whether by putting in documentary evidence during 

the cross-examination of the witnesses for the Crown, the prosecution 

thereby would be entitled to the right of reply after he had addressed the 

jury. He referred to the decision in the case of The Queen-Empress v. 

Grees Chunder Banerjee (l) as an authority that the prosecution would 

nob be entitled to reply, and relied on the provisions of s. 289 of the 

Criminal Procedure Code. 

Mr. Dunne contended that the prosecution would be entitled to reply, 
and stated that the decision of Mr. Justice Field relied on by Mr. Honder- 
fion had not been invariably followed, and referred to an unreported case 
in which Mr. Justice Norris had ruled the other way. 


1886 
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1886 RULING. 

Feb. 2. Thkvelyan, J. -It seems to me that, having regard to the provisions- 
OnirTNAT Crimiual Procedure Code, the putting in of documentary 

^ evidence hy an accused during the hearing of the evidence of the prosecu- 
CRIMINAL. before he is asked whether he intends to call any evidence, does not 
14 C 245 gi'-'e ^ reply to the Crown. lam referred to the decisions of 

[247] Mr. .Justice Field in the case of The Queen-Empress v. Grees Chun- 
(Icr Bnncrjcc II), and of Mr. Justice Norris in a case which has not been 
I’eportcd. The reasons for the latter decision do not appear, and I prefer to 
follow the decision of Mr. Justice Field above referred to, and I therefore 
bold tliat by putting in this document the accused does not give the Crown 
the right of reply. 

.\ftor Mr. Phillips had examined a number of witnesses for the pro¬ 
secution. and tendered others for cross-examination, who had been called 
before tho Magistrate, he closed the case for the prosecution without call¬ 
ing Bralimo Pershad Singh, an Inspector of Police, or tendering him for 
cross-examination. Brahmo Pershad Singh was the Inspector of the 
Sukhea Street Thaona. where the original charge had been laid by the 
complainant, and he had been called as a witness for the prosecution 
before the Magistrate. 

Mr. Gasper thereupon contended that the prosecution were bound 
to tendor Brahmo Pershad Singh for cross-examination, or that the 
Court should call him so as to give tire prisoners an opportunity of 
cross-examining him, and he referred to the case of In the matter of The 
Empress v. Grlsh Ckunder Talukdar (2) as an authority in support of 
bis conicntion, and also to Roscoe’s Criminal Evidence, 9bh Ed., p. 138. 
He submitted that at all events the witness should be called by the 
Court. 

Mr. Henderson referred tos. 540 of the Criminal Procedure Code, and 
contended that it was clear that ho was a witness of tbe class referred to 
in that section, as his evidence was essential to tbe just decision of 
the case. He also referred to tbe cases of B. v. Simmonds (3) and B. v. 
Bodle (4). 

Mr. Phillips contra. —The prosecution are not bound to call any wit¬ 
ness or to tender a witness called before the Magistrate for cross examina¬ 
tion. All that they are bound to <lo is to have such witnesses in 
attendance, so that the defence can call them if they like. The prosecu¬ 
tion cannot be forced to put forward a witness on whose evidence no 
reliance can be placed. 

RULING. 

£248] Trevelyan, J. (after taking time to consider the question)— 
I have been asked by Mr. Gasper to call Brabmo Pershad Singh as a 
witness so as to give the defence an opportunity of cross-examining him. 
Brahmo Pershad Singh was the Inspector of the Sukhea Street Thanna 
and was culled as a witness at the Police Court. I have been referred 
by Mr. Henderson to the provisions of s. 540 of tbe Criminal Pro¬ 
cedure Code and to two English decisions on the subject. In a case in 
which there is a jnatter necessitating enquiry, or there is a question to be 
cleaied up. and the witness proposed to be called is one upon whose tes¬ 
timony the Court could place confidence. I think I should call him. but I 
certainly should nob call auy witness on whose evidence I could QOl' 

(1) 10 C. 1021. (2) 50. 614. (3) 1 0. & P. 84. (4) 60. & P. 186. 
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place reliance, afeany rate in a case in which the prisoner is defended by 1886 

aonnsel , o- l u 

I have again read over the deposition of Brahmo Pershad Smgh be- _ 

fore the Police Magistrate, and I do not think I could put implicit reliance ORIGINAI, 

on his evidence. I therefore decline to call him. I do not think that the CRIMINAL. 

prosecution is bound to tender him for cross-examination or do more than 

have him present in Court for the accused to call him or not as they may 

think fit. 

H. T. H. 


14 G. %K. 


14 C. 248. 

APPELLATE CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Macpherson. 


Baijnath Singh [Plaintiff) v. Shah Ali Hosain [Defendant).* 

[llth December, 1886.] 


Interest^Penal clause incontract—Enhanced raU of interest onde/auU of 

principal on due date—Penalty—Contract Act (IXof iSl'i), s. H Act XV f 

1855, s. 2. 

InasaitoQ a bond, wherein it was stipulated that the loan was to be repaid 
on a certain date and to beat interest at the rate ol 2 p»r cent, per mtnsem, but 
that if the loan were not repaid on the date named the principal was to bear 
interest at the rate ol 4 per cent, per nunsem from the date of tbc loan : 

[2491 Held, on the authority of the decision in Balkishen Das v. Bun Baha¬ 
dur Smgh (i). that the stipulation as to the payment of interest ai the higher 
rate was not in the nature of a penalty, and that the plaint-fl was entitled to a 
deotce for the amount due on the bond with intecefli at the increasod raic from 
the date of the bond, and that, whether the interest at tho increased ratr, m case 
of non-payment on the date fixed in the contr ict.was payable from the commence¬ 
ment of the loan or from tbe date fired for the repayment of tho loan. s. 74 of 
the Contract Act was not applicable. Mackintosh v. Crow (2) upon this point 

dissented from. 

The decision in tbe case of Balkishen Das v. Run Dihadur Singh (‘/ overrules 
tbe decision in tbe case of Muthura Persad Smgh v. Luggun Kooer {3K and all 
similar cases cited in 4facftmfos/t v. Crow f2). which held that the stipulation 
for tho payment of a higher rate of interest in the event of the non-payment of 
the debt on tho date fixed in tho contract, from the commencement of the loan. 
is in tbe nature of a penalty. 


fOvarpnled IQ 0 892 (F B )' DIbb., 12 M. 161; Cons., 17 B- 106 (F.B.) ; 15 A. 232 
^ (P B i •RUB. 274 i s GP.L.R. 48 (52); 4 C.P.L.R. 167 (168.: 22 C. 143 (153); 
8 0.0.163 (169); 36 M. 229 (2621-24 M.L.J. 135-13 M.L.T. 20 1221-18 Ind. 
Cas. 417 (434); D., 14 8.200.] 


Thh plaintiff brought this suit to recover Rs. 1,000 as principal 
ftnd Rs. 1,149-5-5 as interest due under a bond executed by the defeod- 
ant in favour of bis ancestor on the 14th December, 1881, the interest 
being calculated upon the principal from that date to the ^ate of suit 
at the rate of 4 per cent, par mensem. The bond stipulated that the 
money was to be repaid on the 14th of Deoembar, 1883, and it was 
not disputed that payment was not made m accordance with that 
fltipnlation. The suit was brought on the 6tb of May, 1884. Jhe 

•Appeal from Appellate Daoree. No. UOi of 1886. the decree of T.M. 

Kirkwood. Esq., Judge of Patna, dated the 20th of FebruMy 1886. 
of Moulvi M*homed Nural Hosain, Khan Babador, Subordinate Judge of that District, 

dated the27tb ql Jose 1884. 

(1) 100. 805. W 9 0.609. (3) 9 C. 616. 
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agroement as to the interest in tbe bond was that the loan was to 
bear interest at the rate of 2 per cent, per mensem. It then went 
on to provide that, if tbe money were not repaid on tbe date mentioned 
above, that is, on the 14th of December, 1883, the principal should 
bear interest at the rate of 4 per cent, per mensem from the date of the 
loan, namely, the 14th December, 1881. The defendant, amongst other 
pleas taken in defence, contended that the stipulation, regarding the 
payment of interest at the higher rate, was in the nature of a penalty, 
and that he was entitled to be relieved from its full operation being 
enforced against him. The Subordinate Judge overruled that plea, and 
held that iia was bound hy tbe contract. He accordingly decreed the 
suit for tlie full amount claimed in the plaint. On appeal by the 
defendant the District Judge, relying upon the decision in the case of 
[250] Mathura Persad Singh v. Lwp(/un .ffoer (1), and referring to other 
rulings by the Allahabad High Court to the same effect, held that the 
stipulation for the payment of interest at tbe rate of 4 per cent, per 
mensem should be treated as being in the nature of a penalty so far as the 
period, which elapsed from the date of the bond to the date fixed for 
repayment, was concerned. He accordingly modified the decree of the 
lower Court, and allowed tbe plaintiff interest at the rate of 2 per cent, 
per mensem for that period, and at the rate of 4 per cent, per mensem for 
the remaining period. 

Against the decree the plaintiff now preferred this second appeal to 
tbe High Court. 

Baboo Mohesh Chunder Chowdhry and Baboo Nilkant Sahoy, for the 
appellant. 

Moulvie Mahomed Yusoofy for the respondent. 

Baboo Mohesh Chiiiidcr Chowdhry contended that the decision of the 
lower Court was wrong, and that the provision as to the payment of the 
increased rate of interest in tbe event of the non payment of the amount 
on tbe due date was not in the nature of a penalty, and therefore governed 
by s. 74 of the Contract Act, but was a perfectly valid agreement which 
fell within the provisions of s. 2. Act XXVIII of 1855. He also contend* 
ed that the present case was governed by the decision of the Privy 
Council in the case of Balkishen Das v. Run Bahadur Singh (2). 

Moulvie Mahomed Yusoof, for the respondent, contended that the case 
was governed by s. 74 of the Contract Act, inasmuch as the sum payable 
under the bond, in the event of a breach, was easily ascertainable by a 
mere mathematical calculation, and was therefore a sum '* named ” and 
in the nature of a penalty; and that the lower Court should have 
gone further than it had done, and held that the stipulation as 
to the increased rate of interest was of a penal nature even after 
the due date of the bond. He also contended that the case of 
Balkishen Das v. Run Bahadur Singh (2) was not in point, because 
there the solebnama was the basis of a decree, and tbe rule with reference 
^51] to penalties does not apply to the directions contained in decrees. 
He also cited and relied on the following oases; Mazhar Ali Khan v, 
Sardar Mai {3 }; Bansidhar v. Bu Ali Khan (4); Behary Loll Doss v. Tej 
Narain (5); and Sungiit Lai v. Baijnaih Roy (6). 

The following judgments were delivered by the Court (MiTTEE and 
Macpherson, JJ.) 


(1) 9 0. 615. 

(4) 3 A. 260. 


(a) 10 0. 305. 

(5) 10 0. 764. 


(3) 2 A. 769. 

(6) 18 0.164. 
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JUDGMENTS. 

MitTBH, J. (after stating the facts set out above continnerl)^—The 
plaintiff has preferred this second appeal, and it is contended ^ 

that the deeis on of the lower appellate Court is contraiy to ™ 

decision upon which the lower appellate Court >■ 7 ''®®° 

the case of Muthura Persad Smgh v. Lmiun Kooer (1). There the 
stipulation in the bond was that, in case of default of payment of the 
principal sum with interest at the rate of one per cent, per men-em on 
a certain dite, iutorest should be paid at the rate pi J-'™ P®"*- P®‘ 

mentr from the date of the hood. Mr. Justice Wilson, ,n deuvenog 

the judgment of the Court, refers to certain cases "?ho 

contrar? view but he distinguished them from the case before him in the 
followin- wiv : " The former of these cases probably dealt with a document 
executed" before the Contract .4ct. but however that may be, 
differ materially from the present. In them the asreeinent to pay an 
increased rate of interest from a future day may wellbe regnded as a 
substantive part of the contract, not as a penalty for its bie loh bu 

where ashen, an increased rate of interest from the date "'.f fu"n 

is made payable on default, we cannot regard it in any other ' 8 

as7sum named in the contract to be paid in case of breach mi hm the 

meaninTof 8 74 of theContraet Act.” He has more fuliv explained this 

view in a later case, namely, MackhUosh v. Crow (21^ ^b'ce^d datura 
decision ill that case ; “ Two rules of law are established by the Le„i»lature 

of this countij^^^ ^ contract to pay any rate of interest that 

ioteresb now and a higher or lower rare erea oi f.nnfci*Hct has been 

in case of such Caused Thereby "to 

^Hecontract. reasonable co.npensa- 

“““ “uTsTe'tion ‘h w^be^orserra! does away with the distinction 
between a p-naltv and liquidated damages; and this must be borne m mind 

much ae a penalty was before, as the '‘7,7 ^"“^Xlar case 

Than hfl considers the question as to whether the paiticular case 

k f k’ f 11 Txiifhin H»ft brat or the second of the above-mentioned two 
be ore him fell J' " “ ^ the etipMation as to the payment cl interest 

rules In the f.^Zr rate of iutorest would he pdd from 

the date of the default and not from the date of bond_ He comes ^ 
the conclusion that, where the higher rate ® , nf « 2 Act 

date of default as in the case before him, the provisions of s. 2 Ant 

XXVIII of 1855, would apply, but where the higher rate is, 

terms of the contract, payable from th e commencement of the loan m 
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the event of the principal being not paid on the date agreed upon, the pro¬ 
visions of s. 74 of the Contract Act would apply. Referring to a variety 
of cases, all set out in his judgment, he says that: “ In all such cases this 
element is present, thac by tlie terras of the contract a sura is made payable 
by reason of the breach, capable of calculation at the time of the breach, and 
payable in all events, though in the second class of cases the payment is 
spread over a term. But where, as here, the contract is merely that if the 
L253J money is not paid at the due date it shall thenceforth carry interest 
at an enhanced rate. I do not see how it can be said that there is any 
sum named as to be paid in case of breach. No one can sav at the time 
of the breach what the sura will be. It depends entirely on the time for 
which the borrower finds it convenient to retain the use of the money 
It IS a fresh sum becoming due month by month, or. as the case mav be. 
for a new consideration. And. in my opinion, the case falls under the 
brat rule of law above mentioned, not under the second. This view of the 
law was acted upon by this Court in Mackintosh v. Bunt (1).” 

It seems to me, with deference to his opinion, that whether the 
interest m the case of non payment of the principal on the date fixed in 
the contract is payable from the commencement of the loan, or from the 
date fixed lor the repayment of the loan, s. 74 of the Contract Act has 
DO application. That section says: “ When a contract has been broken. 
If a sura is named m the contract as the amount to be paid in case of 
such breach, the party complaining of the breach is entitled, whether or 
not actual damage or loss is proved to have been caused thereby, 
to receive from the party who has broken the contract reasonable com¬ 
pensation not exceeding the amount so named.” In either of the cases 
mentioned above no amount is named in the contract as the amount 
to be paid m case of breach. It is true that on the date when the 
breach took place, the amount that under the contract would be due on 
that date to the creditor could be ascertained by arithmetical calculation, 
but that 13 not a case where it can be said that that amount is named 
m the contract as the amount to be paid incase of a breach. Then, 
again, .he amount which may be ascertained by such calculations is 
not the whole amount which is named in the contract as the amount to be 
paid in case of a breach, even if it ha conceded that the use of the 
word named does not make any difference. The whole amount 

Znn.; h” would be payable to the creditor 

breach even by arith- 

12541 iq nrtTV*breach continues so long as the money 

in fchfi ill irj ^ therefore, to use the language used 

m the juugment of Wr.Just.ee Wilson, “no onecan say at the time of the 

thrnw^ u. iHustrations will help to 

tion faNs'under\ 74-'^ f tL Question, whether a case of this descrip- 
^“be tndi^L fh Suppose a loan is advanced 

time but if not I r borrowed if it be paid within a certain 

borroweZ?th iZ \ t ^bat if. again, the money 

principal should narr^' ^ within the last mentioned time, the 

is made for the nnvrJ ^ certain other rate; suppose no damand 

it could not he i-K^f ^ money till all these dates expire, certainly 
i ^id not be said that a case of this description would fall under s. 74, 


(1) 2 C. 2. 
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beoause do amount would bo named here as payable in case of a 
breach as the higher rate of interest became payable before tbe demand 
and therefore before the date of breach. Suppose, again as it was tbe case 
in Arjan Bibi v. Asgar Ali Chowdhvri (1), no interest is chargeable under 
the contract for a certain time, and that if the money be not paid within 
that time interest would be payable at a certain stipulated rate from the 
commencement of the loan. Here also the case cannot fall under s. 74 
of the Contract Act. It seems to me, therefore, that in both classes of 
oases mentioned in the judgment of Wilson, J., s. 74 of the Contract 
Act is not applicable. The law that is applicable is contained in s. 2, Act 
XXVIII of 1855, which says : “ lo any suit in which interest is 

recoverable, the amount shall be adjudged or decreed by the Court at the 
rate (if any) arreed upon by tbe parties.” In tbe case before us the rate 
Agreed upon by the parties is 24 per cent, under one set of circumstances, 
And double that rate under another set of circumstances. It is not a case 
of any sum being payable in case of a breach of the contract, but the 
stipulation amounts to this that two different rates of interest are payable 
for the loan under two different sets of circumstances. Tbe decisiou of the 
Judicial Committee of the Privy Council in the case of Balkhhcn Das [255J 
V. Run Bahadur Singh (2) fully supports the view we take. In that case 
the defendant executed in favor of the plaintiff a solehnama, upon the 
basis of which a decree was passed. The solehnama stipulated for 
the payment of a debt due from the defendant to the plaintiff by instal* 
mentsi and it provided that tbe plaintiff should get interest on the decretal 
money at the rate of 6 per cent, per mensem from the defendant. Then it 
further provided that, if the first instalment be nob paid on tbe 30th 
Bhadon 1281 Fusli, then the decree-holder shall have the power to realize 

the principal with interest at the rate of one ranee percent, per mensem 

from the d ate of the solehnama. The date of the solehnama was the 29bb 
March 1873, corresponding with the month of Choitro 1280. Therefore 
it is clear that tbe stipulation in the solehnama was that, m case of non¬ 
payment of the first instalment on the due date, that is, on the 30th 
Bhadon 1281 Fusli. interest at the rate of 12 per cent, per annum was 
to be paid from the date of the solehnama. that is from Choitro 1280. 
The rate otherwise agreed upon to be paid was 6 per cent, per annum. 
The High Court had held, with reference to tnis provision, that the 
double rate of interest was in the nature of a penalty. Their Lordships 
of the Judicial Committee, with reference to this decision, say: 
" independently of the fact that no appeal was preferred against that 
•decision, their Lordships are of opinion that the construction of 
the decree was substantially correct, though they do not con¬ 
cur with tbe High Court that the payment of a double rate of 
interest was in the nature of a penalty. Tbe solehnama was an agree- 
ment fixing the rate of interest, which was to be at the rate of 6 per cent, 
•under certain circumstances, and 12 per cent, under others.” Then 
further on they say: “ It is scarcely necessary to refer to the argument 
that the stipulation for payment of interest at 12 per cent, per annum 
upon the whole decretal money was a penalty from which the parties 
•ought to be relieved. It was not a penalty, and even if it were so. the 
«tipulation is not unreasonable, inasmuch as it was a mere stipulation 
•of interest at 12 instead of 6 per cent, per annum in a given state of 
•oiroumstanoes.” It seems, therefore, that the case cited by the lower 
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[256] Aupellafce Court and all the other similar cases cited in the judg¬ 
ment of Mr. Justice Wilson, in the case of I\Iacki)Uosh v. Grow (l), ruling 
that the stipulation for the payment of a higher rate of interest in the 
event of the non-payment of the debt on the date fixed in the contract, 
from the commencement of the loan, is in the nature of a penalty, have 
been overruled by their Lordships of the Judicial C.)mmitt8e in the case 
cited above. 

The ilecroe of the lower Appellate Court will, therefore, be reversed^ 
and that of the Court of first instance restored with costs in all the Courts. 

Macpiiehson, J.—I think we are l)Ound to follow the view taken 
by the Privy Council in the case referred to, and which practically over¬ 
rules the decisions of this Court to which reference is mule. I concur^ 
therefore, in reversing the decree of the lower Appellate Court. 



T. H. 


Appeal allowed. 
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ORIGINAL CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Trevelyan. 


OoYA Narain Tewary {Plaintiff) v. The Secretary of 
State for India in Council {Defendant).* 

[8th September, 1886.] 

Jurisdiction—Letters Patent, 1865, s. li—Carrtfing on business and personally working 
jor gaxn-^Secretary of State—Cause of AcUon—Li>nilation—Acknowledgtnerxi— 
Statute 21 and 22 Vic., c. 106. s. Qb—Lunitalion Act iXV of 1877), ss. 19, 20. 

Section 65 of 21 & 22 Vic., c. 106, docs not constitute the Secretiiry of State’ 
a body corporate, but simply lays down that that ofHcer and departcocuc are to be 
sued as a body corporate. A suit, tborofore, brou-{ht ai^ainst tbe Secretary of 
State is not one against any person or any real oody corpora'©, but one brought 
against a nominal defendant, such nominal defendant being put upon the record 
merely to enable the plaintiff to obtain the remedy secured to him by 8. 65. 

The words “ cause of action ” in 9. 12 of the Letters Pitent, 1365 , mean all 
those ibings necessary to give a rigot of action ; and in a suit for breach of con¬ 
tract. where leave has not been obtained to sue under that section, it must ba esta- 
blisbed that the contract as well as tbe breach have taketi place within the local 
limits of tbe Court. 


[237] The work carried on by tbe Government of India in governing the 
country, in salt, opium, &c.. although carried on by Government officers io 
charge of tbe several departments of Government, is not, properly apeakiug. 
business carried on by Government, but work carried on for the benefit of the 
Indian Exchequer. Tbe words of s. 12 “carry on busines-i or p->r-'Onally work for 
gam" ate. however, inapplicable to tbe Secretary of State for India in Council- 

The plaintiff, a purchasing agent, sued the Secretary of State for India i& 
Council to recover certain sums of money alleged to be due to him for tbe purchase 
of stores, etc., lor the Second Cabul Campngn. Tbissuit was hr lUght more 
than three years after the termination of the plaintiff’s agency and more than 
three years after the last supply made by him as purchasing agent, but. within n 
few months after the final refusal of the Commissatiat Department to pay him 
the amount claimed ; held that it was doubtful if art. 61 of the second schedule 
of the Limitation Act would apply, as agamst the Sicrecary of State for India in 
Council but even if not, the suit was barred by art. 115. 


P . 40 0. 303=21 Ind. Gas. 1 (2i; App^f 

M-L.T. 91 (104); 8 O.W.N 207=3lO. 
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The plaintiff in this case, one Doya Narain Tewary. had been 1886 
appointed and posted at Peshawar, having been engaged at Cawnpore as Sep. 8. 
one of the purchasing agents and gonmstabs of the Commissariat 
ment of the Government of India m connection with the Second Cabul 
Expedition, on a salary of Rs. 100 per month, his appointment dating CIVIL, 
from October 1879 bo October 1880. both months inclusive. As such 
purchasing agent and gomastah it was, as he alleged, amongst other 
things, his duty to make purchases of stores, miscellaneous articles, taut 
bags, and other things required by the Commissariat Department ; to 
take delivery of all articles purchased by him. and to carry them to the 
aodowns of the Commissariat Department: to remove wheat and barley 
from such godowns and to cause such wheat and barley to be giound, 
and to carry the same when ground back to the Commissariat godowns , 
to make advances of all sums necessary for the above purposes tahhou b 
admitting that at times the Governmant had made advances to 

the purpose): to submit the bills to the Director and Paymastei of the 

departmmt, whose duty it was to examine such bdls and 
saL with bis own observatioos thei'eon to the Esammer 
Accounts, bv whom the said bills were further checked and passed 
for such amounts as the said Examiner deemed to be proper, and 
that any retrenchments made by the latter nthcec were snhjec to 
[238] appeal to the Comptroller of Military Accounts and to uitl er 

referenefto the Government of India and that any balance ^ 
if aoy, would not become due until the 6nal adjustment of the bills by 

the abovementioned officers. i • i.-«- 

Between the months of October 1879 and October 1880 the plaintiff 
made various purchases and did various acts falling under the o“;^^°Sory of 
the duties set OTt above, giving Government credit ^ 
certain payments made, and eventually sending m a hi 1 for 

of the amount due to him amountiog to Es. 2,o2,034- An, Coi aspon 

deuce passed between the plaintiff and the officers 

Department regarding the payment of this balance, and also between the 

plaintiff’s attorney and the Commissariat officers. « , „t 

The folowing are extracts from some of the letters from officers of 

the Commissariat Department to the plaintiff or his 

the plaintiff as tending to show that the aocount was “ .t of the 

account, and as showing acknowledgment of liability on the part of 

defendaot, viz :— 

nth July 1831 —" Your bill dated 6th January 1881 is returned for 

r.;= c-tr ^ 

sent wffich shows that the cash, as far as has been ascertained, of 7,777 
bags only is due to you." ^ ^ ^ HaLLETT. 

Deputy Accountant-General. 

•jqat iQQo_“Tn reply to your letter, dated 6th July 1802, I 

have tn.state as regards 

on each of the bills referred to. ^ oeuo nfhor 

ohers were furnished have been allowed, an * ^ to higher 

olaimes passed to him without proper vouohers he should appeal to bigne 

171 



INDIAN DECISIONS, NEW SERIES 


a Cal. 259 


[Yol. 


1886 authority, as this oflice has no power to pass charges unless properly 
Sep. a. vouched.” 


Original 

Civil. 

14 C. 256. 


^Sd.) G. E. Tatten, 

/i5s 2 sfa nt Commissary-General. 

ith Auqust, 18^2.—“I request you will direct Doya Narain Tewary 
to proceed to the office of bho Deputy Conamissary-GeDeral, Lower Circle, 
and submit to him all the orders received in original, when the Deputy 
Comptroller-General will personally investigate the entire matter. 

(Sd.) W. C. K. Mylne, 

Commissar y-Ge7ieral. 


[259] 12th August, 1882.—" In reply to your letter, dated 4th August, 
1882, I beg to request you will communicate with the officer in charge, 
Commissariat Field Account Office. Calcutta, who will enquire into and 
consider your client’s claims. 

(Sd.) A. W. Montague, Col., 
Assistant Commissary-General. 

21th June, 1882.—" Informs him that his bill for taut bags is under 
reference, and that claim for 508 maunds barley has been disallowed by 
the Examiner. His other re-charged bills are received and will be taken 
in hand shortly.” 

(Sd.) C. E. HALLET, 


Deputy Accountant-General. 

1th October, 1882.—“ With reference to your letter of the 30th Sep¬ 
tember, 1882,1 request reference to ?nv letter, dated 4th September, 1882, 
intimating that had the case been brought to notice of this office earlier it 
might have been settled, and that now I see nothing for it but to let it 
stand over bill the return from England of Captain Patch in April next.” 

(Sd.) A. W. Montague, 

for Commissary General 

Enclosure contained m letter of the 1th October, 1882, dated ith Septem¬ 
ber, 1BS2, from the Commissary-General to plaintifs attorney.~'lu Captain 
Patch s absence there are no means of ascertaining how it came to pass that 
the articles said bo have been ordered were not taken over. Lieutenant- 
Colonel Judge died lately, and therefore it is not possible at present to 
give orders on the case, as for some of the articles it is shown that verbal 
orders were alone given. It may he that, owing to delay in delivery, the 
articles were not received, and the records must be looked into on the 
office an iving in Calcutta next October to ascertain if any orders were 
issued cancelling those, copies of which have been submitted to Doya 

Narain......! see nothing but to let the case stand over till return from 

England of Captain Patch in April next.” 

(Sd.) A. W. Montague, 
Assistant Commissary General 

+L reference to his letter of 

the 9th December. 1882. that the eleven bills of his client Doya Narain 

Tewary aggregating Rs. 1.11.365-12-4, will afcer check in this office be 

submitted for the orders of the Comptroller of Military Accounts.” 


(Sd.) C. F. Thomas, 
Examiner, Commissariat Accounts- 
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23ri December, 1882.—“la informed vfith reference to his letter 
dated 22nd instant, that the claims preferred by Doya Narain Tewary have 
been submitted to and are now with the Government of India whose 
instructions in the matter are awaited.” 

(Sd.) W. T. Chitty, 
Comptroller of Military Accowits. 


1886 

SEP. 8. 

Original 

Civil. 

14 C. 296. 


[260] 2Qth January 1883.—“ Instructions have just been received 
from the Government of India, authorizing the payment to Doya Narain 
Tewary of such sum as the Kxaminer of Commissariat .\ccounts is pre* 
pared to admit as correct. Any claims which cannot be adjusted at 
present must, I am to say. be held over untd the return from furlough in 
April next of Deputy Commissary General Captain R. Patch, who was in 
charge of the Field Department at the time the purchases were mnde.” 

(Sd.) W. Chitty. 

Comptroller of Military Accounts. 


21nd January 1883.—“ A statement of the amounts ” (due to Doya 
Narain Tewarv) “ that can now be admitted is under preparation in this 
office, and will be forwarded to him as soon as the same is complete. 

(Sd.) C. F. Thomas. 
Examiner of Commissariat Accounts. 


m February 1883.—Has the honour to inform him......that his 

client’s claims to costs of taut bags. .Ic.. has again this nay been refer- 
red to the Comptroller of Military Accounts, to whom his letter has been 
sent. Od receipt of instructions the matter will be disposed of. 

(Sd.) C. F. Thomas, 

Examiner of Commissariat Accounts. 


I5th February 1883.—Has the honour to inform him that the claim 
for Rs. 36,043 -11-3 preferred by his client Doya N<^ram Tevvary on account 
of taut cloth bags. ^:o.. alleged to have been purchased by him during the 

lataCabul Expedition will be enquired into on the return irom furlough 

of Captain Patch in April next.” ^ ^ 

P.rn/ininar of Commissariat Accounts. 


It 


if 

/ 


6lk March 1883.—“ Has the honour to forward a statement 
the amount that can now be admitted from the claims preferred by his 
client Doya Narain Tewary. The items m this statement marked B cannot 
be disposed of for the reason stated against 0^’- c len- s 

Dish the information or vouchers required. The final sta ement of the 

remaining items claimed by his client must be hold over till the return of 
Captain Patch from furlough next month.” ^ ^ ^ ^noUAS, 

Excivti^^T of CoTtmissiXTiOft jlccou7tt$* 

Ut May 1883.-“ With reference to his letters, noted in the margin, 

has the honour to state that a statement of the f 

client Doya Narain Tewarv is under preparation, and will be forwarded to 

the Deputy Accountant-General with the least possible delay. 

(Sd.) C. F. Thomas, 
Comptroller of Military Accounts, 
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Payment of the amount claimed was refused. The plaintiff therefore 
Bep^S, brought this suit in the High Court of Calcutta on the [261] 19th 

nnTrtTWAT ^^ainst the Secretary of State, on notice under s. 424 of the 

Civil Procedure Code, not having obtained leave to sue in the Hi^h Court 


14 C. 256. 


under s. 12 of the Charter, to recover the amount due and for an account, 

stating that his cause of action accrued in January 1884, when the authori* 

ties in cliarge of the Commissariat Department, after a protracted corres- 

ponnenco on both sides, refused to pay the amount claimed, partly at 

Cawnpore where he was engaged, partly at Peshawar where he supplied 

goods* and partly in Calcutti where he was refused payment • aod as 

claiming exemption from the eifect of the Limitation Act, ' he stated that 

the correspondence above referred to contained ample acknowledgments of 

an op“n account and of the liability of the Secretary of State, and that on 

the 23rd January, 1834, the Commissariat Officer hal made part payments 

to him on account of work done by him in his capacity as such agent and 
gomastab. 

The defendant denied that it was nart of the olaintiff’s duty to 
advance monies for tho purpose of carrying out orders and alleged that it 
was tne plainnff’s duty to submit daily hills of all purchases made to the 
Commissariat officers for signature, which were then returned to the 
gomastahs to be submitted as vouchers in support of their bills when pay¬ 
ment was required. That the decision of tho Commissariat officer in re¬ 
gard to amounts disallowed in bill«. was final, but that it was the custom 
to allow agents to submit re-charge bills, so as to give an opportunity to the 
agents of producing any vouchers or evidence in support of the charges dis¬ 
allowed. which they had failed to produce with the original bills. He fur¬ 
ther stated that tho plaintiff had persistently failed to submit monthly ac¬ 
counts, and stated that payment of all that was justly due to the plaintiff 
had been made and alleged that the suit was barred by limitation, and 
that the Court had no jurisdiction to hear the case. 

Q-., before two Judges on the Original 

bide of the Court, when documentary evidence was put in as tending to 
show what were the duties of the plaintiff and the rules under which be 
worked, as also the correspondence which passed between the plaintiff or 
his attorney and the Commissariat officer. The plaintiff also called cer- 
am wi nesses who proved that [262] the Secretary of State carried on 
business m Calcutta, and worked for gain thereby selling jail produce at 
the jail depot, bv the s-ile of opium at the Government opium sales held 
in Calcutta, and the receipt of money therefor, and by charging for 
advertHements issued m the Gazette of the Government of India, and by 
taking receipts from the Eastern Bengal State Railway. 

^'7^^ lowevei agreed by counsel on both sides that the two follow- 

llZfTr- '"Tl “'>'3 that if they were 

/I f the plaintiff, the question of the examination aod of 

the adjustment of accounts should be referred to an officer of the Court. 

the (9) ™ *’‘‘*3 jurisiiiotion to entertain 

fd Mr. Stephen, for the plaintiff. 

(Mr. Benner^ tfSHefendarr''' 

beea,7fl'thl'*'™ ““‘^"*'3 ‘he cause of action arose wholly in Calcutta, 

because the money clanned m the suit was payable at Calcutta ; that a 

tract upon which a particular suit is broueht takes place ; and that if the 
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business of governing the eounhy was not the“ 'aovetnmLt SEP. 8. 

AnieTnvfriot trades, ui... inopiu», in OBIGIBA. 

eipalplaeesofbusinessofsucht™^^^^^^^^^^^^^ Cm,. 

Son gWen'byThfLcretary of State " dwelling and carrying on busi- ^ 

tsarcruU^-Bepiodea Dey ^ “ dldTd" ^tb^b‘Ju'n: 

ISsVthaUhrHigh Court had ^ is ^Joo" 

Se7"!ll\" attached hereto.] U63]^.n^ 


(1) Suit No, 357 of 1884. 


14 C. 262 N 


•Biprodfis Dey v. S«rc(oryo/ 

Irg^unptid M^'monies^wbich ccc.me^doe to bnnm 

g„?„,s.hAatQae..a dur,nc tb« first Cabal 

The question of jurisdiciion^s ra .e J June 1885. sitting alone on the 

judgment on that P°“’5,^‘y® f /a' to jurisdiction, it was contended that the 
Otlgioal Side of the High Court. of the junsdiction of the 

Secretary of State does not carry on business 
Court; and that, therefore, as no part of b ^ 

not lie. O' that, as some ‘°Lr-i..^..e i2 of tbeCharfer, the suit would not 

tioD, and leave has not been obtained clause 

lie. Randle v. Seentarv of inKinloch v. Secretary of Slate for Jndia (2). 

argued on the authority of James. UJ.. m ^ ^^der 

that the Secretary of State is not, m any . ’ in any sense, bo said to dwell or 

v?hicb the Government here IS to be sued, pUintifi it was argued that the 

carry on business within the loc ‘' on by the defendant were in truth 

observations of Wells. J., m ® a suit for land outside the jurisdiction, and 

obiUr dicta-, ^be suit was subsiantially observations in question, constituting 

must have failed on that ground, a nrofess to bo more than the opinion of the 

the greater part of the judgmen . . _jofg.;3ion. It was also pointed out that 

learned Judge, offered for the been followed in any other, allbougb many 

the view expressed ‘hat case has n ^ on^ would have beenoecisivo. 

oases have been since decided decisions in this Court, that suit was sub- 

I think there can be no doubt that, 12 ©f the Letters Patent: see 

gtantially a suit for ^ , trordte^(3). Strictly speaking, no doubt, the 

the case of the Delh\ (6 London by which rights in respect of land are 

zelie! claimed i" euoh cases is relief tbe s'lbstam.al 

iodireotly secured. But that diji applying the terms of cl. 12 That, 

eflect of the suit has been tjLVtbo view of Wells. J.. in Bundles case, 

indeed, appears to have been to some extent the 

Bee his observations at p 40. -rgumoQt that the part of the judgment in fiu«d e J 

[264] I'bere is much force in the intended to be more than obiter 

cage which oooatrues the word^ ^ with the great respect due to the authocity of the 
dictum ; to be regarded, of „A decision of it. 

learned Judge who decided '■t'® ^jn-jauit if the Secretary of State be. in coun- 

l own that it sc-ma to ^ au'* he does not carry on business m Calcutta, 

try, a legal person in any sense, ‘o ^ conduct of the opium business of the 

f‘»i;« —a a„a so.e o. .fi™ fia. .fie. efi.e, place. 

of business here. „ ,, , takine it as founded on the proposition 

But it appears to mo that ® the jurisdiction, does not 

that the Secretary of S'-ate does n 

oonolude the pUiniiO in this suit. . .A„.en the plaintifl and the Ooyeromeot of 

This suit arises out of a J ‘ bas been broken. Section 416 of the Code 

India, wbiob oootraot “ P‘*;°J'fQ*y*J^ent shall be instituted by or against (as the 
onaota that suits by or against the ^oyemme ^ ^ ^49. 

(1) 1 Hyde 87. 
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1886 sular d Oriental S. N. Co. v. Secrrfnn, nf r ,• 

Bf_p^8. (1). Rmdle v. Secretary of State m Counlil (2) /as for 

Original °^'ts'de the jansdietioa aod the remaik. of Wells, J., being “ obiter" 

(II Bourte's Rep. Ft. VII. 166. ^TTayde 37^ ’ 

14 C. 255. may be) the Secretary of State for India in fniir./.;! t tu- i - 

such a provision this suit would lie against the Pnirnrn T. ' *“• absence of 

capital and chief scat nf that Government I a<^re^ with 'fiM 1° 

view laid down by Sir Collev Scotland P i o .: ^ ^ 

me.in) up.o .61. po.nt Acontrary f ’• O™'™' 

ID Itu-iciU's case at p. 46 ; but I confLs myself if thaf hn ^7 Weils, J., 

m-reover. as poiuted out in argument by de'fcodani’s coun^e°^ founde?*°^ 
accurate quotation of the words of cl. vi whmh .u -I'^ upon an m- 

ness and personally work for gain ” "and’’’hAinff c ‘carry on busi- 

-a very material differcLe In anv cat thl . 'a disjunction "or" 

place was^wheeber the Secretary of sLedid^^ca^rl'rorbuljne'^!'^^^ 
by reason of the business of Government b.ing thora e.rr edl It is no? 
same question as tha-, decided by Sir C SootTaod • t exactly the 

however, follow upon this point vi.vv I should, in any case, 

be the Hi^h "rv*-' 

aro.se within the local limits then the fotlowin<r 

merrts, but euiertained without jurisdiction 

and WFLLS. J.-in that^afe L Iffadm^ttPi?'in . .^CK, O.J., JacksoN, J. 

of action arose outside the local limits That m present, the cause 

Cause Court. Britov. Srcrcfnrn o7S;/. it ‘be SmaU 

in which case the cause of action aros^ outlide B^mhav ^ Justice Sargeot. 

SfufclS). in which case the cause of action al {^art BAan;! v. Secretary of 

was cited. Tbc^e are only the reported cases I IaI Jurisdiction,and Bund/e’seow 

have been any. which have not be^en reported' Co^r^rinl^ ° 

can guide me. I should say that the v^ow of ^rpniu^’ ^ experience 

genorallv beua received* nor should it ht^A ^icotUnd is tb%( which has 

o(iunsdiot,o„i„ .he case of a saplrirc^h y .hi:‘ '*™“ 

ity in the terms of the Charter I thinP tkn ” ‘ ®U7 ambigu- 

he juri.sd,ction of this H^h Court construction of them should be in favour of 

1 Advooa.o.Ganoral in .he 

in this case, and oases like it the pli^nt^fl wouM*l[ be well founded 

High Cour. sitting ia tho CapUa! ?|‘i"di!! a Oourt^ V‘“r ““ 
vested witbas high a dignity as the rp,->ron aa.!is^ luteationally and deliberately, in- 
remedy against the Crown. Can that bAanAno?^'^ ‘^POn it. a party ia without 

Must not a construction be put upon the '^®*sonably adopted 7 

monstrous? ^ which would avoid a conclusion so 

The Advocate-General areued that a 
only to the moderation, totbe^discretion oUhl 

Administration with which ho hapooned to dAai or that portion of the 

erto the principle on which the adminis-rAtmA r Itnitybeso. It has not been hith- 

country. -‘uiBuubiration of justice has bean organized in this 

No part of that system wa« 

part which provided that breaches of^AAnf ^ with greater care than that 

of Government or by Government itsoif committed by the officers 

absolute independence was secured by law ^ ^ complete remedy in Courts whose 

I bold, therefore, that so far ao fi,« - *• . . 

jurisdiction to entertain the suit. <Iuestion of junsdiocion goes, this Court bafl 

the lower Court as to limSon°VaVupMr^th 

taken.] upheld, the question of juciediotion not being 


"T.'i mm’"' ^ 

(6) 1 M.tl fSoIppei? 5 ■' 


(2) 2 Hyde 163. 
(4)6B. 261. 
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SubbarayaMudali v. The Government (1); Shieh v. Great Northern Railway ggp. s. 

Company (2); Taylor [264] v. Crowland Gas it Coke Co. (3); Broivn v. - 

London and N. W. By. Co. (4); Adams v. G. W. By. Co. (5) ; Hari ORIGINAL 
Bhanji v. Secretary of State for India in CoJincil (6V. Brito v. Secretary of QiVIL. 
State for India in Conneii (7); Deputy Postmaster of [265] Bareilly v. Earle — 

(8) ;Todul Singh V. Thompson (9); Secretaryof State for India v. Kamachee 
Boyee Sahaba (10). With regard to the cause of action arising withm the 
jurisdiction. Vaughan y. ^Veldon{ll); Jackson v. Spittall (12), Cheiry v. 
r)wmpso«(13). As regards the suit being framed as one for an account as 
well as one for breach of contract— Muhammad Abdul Kadar v. L. I. By. 

Co.iU): TaffValeBy. Co.v.Nixon{l5). On the question of limitation and as 
to [266] the letters from the officers of the Commissariat Department being 
a sufficient acknowledgment of an open account and of the li ibility of the 
Secretary of State—C/msmorc v. TurnerilQ) : Quincy v. Sliarp[17)-, Prance 
7 . SympsondS); Skeet v. Lindsay^ ; Holmes v. Smith (20) ; Edmonds v. 

Goater (21); Rendell v. Carpcu<cr(22): Catling v. Skouldnig (23); Inghs v. 

Haight (24). , ^ ^ • v r 

The Advocate-General (Mr. Paul) contended that in the case of 

Biprodas Dey v. Secretary 6f State there was this circumstance that, unless 

the case had been tried in the High Court, the plaintiff would have been 

without a remedy, all the goods having been supplied out of British l°dia; 

that the jurisdiction of the Supreme Court was given by s. 13 of the 

Charter of 1774 and extended by 21 Geo. III., c. 70. s. 17: that the word 

" inhabitants ” as used in that section must be taken to have been split 
into two classes of persons ; 1st. actual inhabitants, those who actually 
dwelt in Calcutta; and 2nd. constructive inhabitants, those who hold places 
of business, or had gomastahs dwelling in Calcutta. See Morton’s Reports, 

[ 267 ] That bv s. 12 of Letters Patent of i 860 ordinary jurisdiction 

was given to the High Court, and thereby the jurisdiction of the High 
Court on the Original Side was put on a different footing ; that the question 
in this case was whether tlie 12th clause of the Charter applied to the 
Government, that clause referring to such persons as carry on business, 
dwell or personally work for gain that the case of Kmloch y. Secretary of 
State for India in Council{25) held that the Secretary of State is not such 
a person; that 21 & 22 Vic., c. 106, an Act for the better Government of 
India, transferred the Government of India to the Queen, and all officers 

of Government here are in the position of Vice-Regents, the Government 
of India not being a governing power but a governing agent: that as to 

this see 88 . 6,39, 41, 64, 65. 

That the words " personally work for gain " covered the case d a 
person working through an agent; that under s. 65 of 21 & 22 Vic_, 

0 .106, the Secretary of State could be sued as a corporation m fcugland, 
and that the only jurisdiction against the Secretary of State here, m 
oases of the present kind, would ha, when the cause of action arose 


(1) 1 M. H. 0. 286. (2) 30 L. J. Q. 831* 

(4) 4 B. & S. 326. ffi) 6 H. & N. 404- 

6) 4 M. S44 = od appeal 6 M. 273. 

(8) 8 K. W. P. H. 0. 195. „ 

(10) 7 M. I. A. 476 (609). (11) L. R. 10 C. P. 47. 
(18) L. R.. 7 Q. B. 673. (14) 1M. 376. 

16) L.R. 10 Q B. 600. (17) L.R. I E* !>• 73. 

19 ) L.R. 2 Ex. D. 814. (20) 8 Ir-C-L. Rep. 424 
22) 2 Y. & J. 484. (28) 6 T.R. 189. 

:26) L.R. 15 Ch. D. 1. 


(8) 11 Exch. 1. 

(7) 6 B. 251. 

(9) 2N. W. P. H. 0. 241. 
(12) L R 5 C. P. 542. 

(15) 1 H. L. C. 111. 

(18) 1 Kay 678. 

(21) 15 Beav- 416. 

(24) 8 M. & W. 769. 
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wliolly or in part witiliin the jurisdictioo, that the Goveromeat could oot 
be the real person sued, for they were only CUe servants of the Queen. 

That the decision in liundle v. Secretary of Slate (]), although said to 
bo "obiter" on the question of jurisdiction, was not so; that that case had 
been followed by Hearsay v. Secretary of State (2) ; and Subbaraya Mudali 
V. The Gooenmcnt (3). That the instances brought forward by the plaint¬ 
iff of the trading operations of the Secretary of State were not really 
instances of trading, but were matters of revenue. That the dual character 
of Government, as Government and traders, passed away when the 
E*. I. Co. ceased to exist; tliat the railways, telegraph, and postal arrange¬ 
ments were carried on by Government not for profit, but for the purpose 
of keeping up communications; that the case of Judah v. Secretary of 
State (4) showed that the proceeds of the sale of opium were part of the re¬ 
venues of the country ; tbat the case of the P. and 0. Co. v. Secretary 
of State (5). [268] proceeded upon words in s. 65 of 21 and 22 Vic., 
c. *106 ; and that the law applicable here was that laid down in Cherry v. 
Thompson (6). 

On the point of limitation—that there was no evidence of any special 
contract; that the mere fact of putting in recharge bills could not extend 
the period of limitation; that the letters made no sutlicient acknowledg¬ 
ment of the debts—they merely admitted a limited liability of certain 
itoms which were admittedly due, and allowed the plaintiff to send in his 
bills. Counsel also referred to and distinguished the cases of Chasemorey. 
Turner (7), Prance v. Sympson (8), Inylis v. Haigh (9), Edmonds v. 
Goater (10), as showing that these referred to acknowledgments of debts, 
whereas the letters in this case did not. 

Mr. Pugh, in reply. 


JUDGMENT. 


The judgment of the Court was delivered by 

MiTi'ER, J. (Trevelyan, J., concurring):—The plaintiff in this case 
was appointed at Cawnpore in the North-Western Provinces, in the 
month of October 1879, as a purchasing agent and gomastah of the 
Commissariat Department of the Government of India to purchase stores, 
miscellaneous articles, &.C., required for the troops assembled for the Secood 
Cabul Expedition on a salary of Rs. 100 per month. His employment, 
which was in the Punjab Province, lasted till the month of October 1880. 

His case is that the Commissariat Department, from time to time, 
made advances to him, but that, as a rule, ho had to advance money 
out of his own funds to carry out his duties as such purchasing agent 
and gomastah. 

He sues the Secretary of State for India in Council to recover the 
sum of Rs. 2,52,034-14-5, or such other sum as may be found due to him 
on taking of an account of the sums paid bo him, and of the sums spent 
by him in the course of his employment. 

The suit was instituted on the 19th of April 1884, on the 
Original Side of this Court, without previous leave being obtained 
under the provisions of s. 12 of the Letters Patent. It is [269] 
stated in tlie plaint that the cause of action accrued in the month 


(!) iHyde («2) 6 N.W.P.H.C. 47. 

<41 12 C. 445. Bourke’s Pi. VII. 166. 

<7) L. R. 10 Q. B, 500. 

(9) 8 M. & W. 769. (10) 15 Beav. 415. 


(3) 1 M. H, C. 286 (29J). 
(6) Ij. R. 7 Q. B. 573- 
(8) 1 Kaj, 676. 
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of Januarv, 1884. when tiie authorities in charge of the Commis¬ 
sariat Department. after a protracte3. correspondence between the pUm^ 
tiff and his attorney on the one hand and the said department on the 
other, finallv refused to pay the amount claimed by him 

The plaintiff states further that it was understood that his emplov- 
ment was^to be subject to the rules of the said department. '^eSardmp the 
investigation and passing of the bills, and accounts to be ^^miUed by 
him from time to time : that according to the said rules it was his d y 
to submit his bills and accounts, first, to his immediate ^ .® 

executive Commissariat officer who would forward the 
opinion to the Examiner of Commissariat Accounts. , 

Examiner of Commissariat Accounts, alter necessary investigation, would 
nass re bills for such amounts as to him might seem proper; tha 

""'Ytrious pleas have been taken -TbatTt 

^““mese issues are: (1) whether or not this Court has iurisdiotion to 
euterlin the suit; and (2) whether or uot it suite 

The Ordinary Original Civil Met,on Cou^t^t^f Pl'ut : 

■‘^hrSaHTgrCourt of Judtture at Fort William in Bengal, in the 
e“fTts Ordinary Original Civil Jurisdictioo, shall b|-PO-ed^t- 

reoeive.try and determine suits of very oV in case the leave of the 

cause of action shall have arisen eithei ™ifhin the local limits of the 

Court shall have been first obtained, m ( 2 ) or if the 

Ordinary Original Jurisdiction of the said [270J High Court M 

defendant at the time ‘be co.nmenoemen^of^tim,^s^^^^^ 

or carry on busmess » P .bat tha cause of action dW 

In this case it is m tne p Notwithstanding this ad- 

not arise wholly of the argument that the cause of 

mission It V7as u^itg because the money claimed 

^tion didarise wholly wi hin the '^SupposLg that it was payable in 
m the suit was payable m ^ wholly there. But it 

Calcutta, still the causae o ^ 

was urged on behalf of the plamtm ^ particular suit is 

a place where the breach of cont . (.ontontiou the case of Muham- 

TAd ^^IVlTTheVarinL Railway Company (1) has been cited; 
med Abdul Kadar v. The conflict with the whole series of cases 

bnUhe view taken m this case 18^^^ G„e5cia«dcr Bmncrjie v. 

involving this point decided by mis jif^Cartkv (3) There s not a 
Coiiins f 2); Indian ‘aken by tht learned 

angle case decided by ‘b'". Abdul Kadar v. The East 

Judges of the Madras “'Sb ^ ted. It has been uniformly held 

India Batlway Company (1) was ^ j ..- 12 of the Letters 
here that the words “the whole cau se of aotion m s. __ 
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1886 Patent mean all things necessary to give a right of action, and that in a 
8. suit for broad) of contract it must be established that the contract, as well 
as the breach thereof, have taken place within the local jurisdiction of the 
RIGINAL Qouf (_ hen the law has thus been settled in this Court by a current of 
decision^:, we would not be justified in disturbing it. But in this case, as 
14 C 296 ^ show, in dealing with the question of limitation, there is no foun¬ 

dation for the contention that the breach of the contract took place in 
CalcuUa. 


Therefore, under the first bead of jurisdiction laid down in s. 12 of 
the Lobters Patent, the present suit is not cognizable by this Court. 

[271] Neither is it cognizable under the second head of jurisdiction. 
In discussing this question it is material to consider the nature of the 
suit and t.he position and the connection of the defendant with reference 
to the claim involved in it. 

It is enacted in s. 65 of the Act for the better government of India, 
21 A: 22 Vic., c. 106, that the Seci'etary of State in Council shall and 
may me and bo sued as w'ell in India as in England by the name of the 
Secretary of State in Council as a body corporate, and all persons and 
bodies politic shall and may have and take the same suits, remedies and 
proceedings, legal and equitable, against the Secretary of State in Council 
oi India as they could have done against the said Company, and the pro¬ 
perty and effects hereby vested in Her Majesty for the purposes of the 
Government of India, or ac(]uired for the said purposes, shall be subject 
and liable to the same judgments and executions as they would, while 
vested in the said Company, have been liable to in respect of debts and 
liabilities lawfully contracted and incurred by the said Companv." 
This section does not constitute the " Secretary of State in Council’' a 
body corporate, but it simply lays down that that officer and department 
are to be sued as a body corporate, the object of the suit being to obtain 
satisfac^on of the plainUff’s claim, if it should be decreed, out of the 
Indian Exchequer. A suit of this kind is not really againsfc any person or 
any real body corporate. But it is allowed to be brought against the 
Secretary of State in Council as a body corporate. In other words as a 
suit cannot be brought without a defendant, a nominal defendant is 
allowed to be put upon the record to enable the plaintiff to obtain the 
lemedy secured to him by this section. I am supported in this view by 
the tollowmg observations of Lord Justice James in Kinloch v. Secretary of 
5ia/c/or Mia 2 ^ CoMTicz/ fl). " When you look,” savs his Lordship, "at 
the Act 21 A 22 Vic., c. 106. which put an end to the East India Company, 
all the property and assets of the East India Company were not transferred 
to any body corporate which were successors to the East India Company, 

Government of India ; and 
IZ/^J the words^ the Secretary of State for India in Council,’ which are 

inere words providing that that officer and department could be capable 

of suing and being sued, are nothing more in my judgment than words 
indicating the mode by which the Government of India is to sue and be 
sued . that is to say, the mode in which the Indian Exchequer might itself 
institute proceedings, and might be made the subject of proceedings, for the 
purpose of determining the rights between any of Her Majesty’s subjects 
and that Government. But the Government of India is not. it appears 
to mo, capable of being a trustee; nor is the Secretary of State for India io 


(1) L.R. 15 Oh. Div. 8. 
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Council (the name by which the Government can be sued) a person capa¬ 
ble of being a trustee any more than the Attorney-General in this 
would he, or any other person who sues in certain cases for or on belialf 
of the Crown.” The words “ the Secretary of State for India in Council, 
as observed by his Lordship, indicate the mode by which the Indian 
Exchequer is to be sued. Further on his Lordship says i-eterrmg to the 
-words ‘ the Secretary of Slate for India in Couocil ; There is "o * 

body known except os o name, as I said before, (or suing and being sued 

on behalf of the Indian Exchequer. 

This being the nature of the suit cootomolated by ^ 

for the better Government of India, and the defendant ^e lecord 
being a mere name used tor the purpose of proseontmg the suit, 
by which the second head of jurisdiction has 

Letters Patent are in my oninion inapplicable to it The same e 
was taken by Wells, J., in Bmdle v. The Secretary of ” Coii.ic i U). 
He says: “The words ' carry on business and persona ly wo, k for 
flain’ do not refer to an institution like the Government of India. 

He further held that the carrying on of ‘>usiDoss of the Governrnen^ 
cannot be considered to be carrying on of businep within the meaning 
of the 12th section of the Letters Patent. It is somewhat ditt.cult 
nor is it necessary in this case, to define exactly what may be deemed 
as "business" within the meaning of s. 12 

f273l clear to me that the business of governing the country is not busi 
iLs wit: the mealg of s. 12 of the Letters be use u 

here to cite the case of Nohin Ck>i.^ider 

Anonymom case (3) in which it was held t a " Procedure; 

business of the kind contemplated in s. 17 of t le r-iMn which “it was 

and the cases v. Kay (4). and " eason of t^etr 

held that clerks in Government offices cannot be said by leaso tb 

being so to oarrv on business within tbe jurisdiction of the CojtV Oomts 

in which these offices are situate.” That the word 

the L 3 ttera Patent was used in a restricted sense is also '“dma ^ by the 

j .. ,, fjain” to be found in the same section, ihe 

words personally work for gam co uo luu l,. j been in- 

latter words would be unnecessary if the wor 

tended to be used in an unrestricted sense. , , ^ , n t 

In Subbaraya Uudali v. The Qooerninenl <®)' 

the meaning of a. 12 of “^"22 V^c . c. 106. the suit should have 
case that under 8. 65 of ana la v • cfofa Tndia in 

Couner'iHMs^^ miud of ‘he le-ed Chmt 

Justice of he would have oome to o conc^usion^^ 

business was intended," This could not have been predicated 
Secretary of State in Council. 
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1886 It h<as been said that supposing the business of governing the country 

8ei>. 8. is not business within the moaning of s. 12 of the Letters Patent, 
still the Government in this country carries on [274] various trades, 
Original gnol) as the trades in opium and salt, and the principal places of business 
Civil, of tlicse trades are located in Calcutta. But these trades are not carried 
14 C^56 defendant in this case. As already observed, the words carrying 

on of a business or trade are inapplicable to this case. These trades, if 
tliey can he properly called trades, are carried on in one sense by the 
Government officers in charge of them, hut they are so carried on for the 
bent-fit of the Indian Exchequer. Eor these reasons I am of opinion that 
this Court has no jurisdiction to entertain this suit. 

On the second issue 1 am also of opinion that the Dlaintiff’s suit fails. 
It seems to me that tlie present suit is based upon an implied contract 
on the part of tho Cominisaariat Department to pay whatever money has 
been advanced by the plaintiff for the purchase of stores, miscellaneous 
articles. &c., in the course of his employment as a gomastah and pur¬ 
chasing agent of that department. It is stated in the written statement 
that it was understood at the time when the plaintiff was appointed a 
gomastah and purchasing agent in the Commissariat Department, that he 
was to be kept supplied with sufficient funds to effect the purchases of 
the articles that he might be required to purchase for the use of the 
trooDS. The case for the plaintiff is. that by the rules of the department, 
subject to wliich his appointment was made, ho was required to advance 
funds for these purchases from time to time, and that the money so 
advanced by him would not become due until his bills and accounts 
had been finally adjusted in the mode described in the plaint. 

Beyond the fact that there are certain rules observed in the Commis* 
sariat Department for investigating and finally passing the accounts 
of a gomastah, the plaintiff' has not adduced any evidence in support 
of the case set up by him. It is not necessary to ascertain with any 
degree of precision what these rules are: because it seems to me that 
their existence has no bearing upon the question whether it was intended, 
as alleged by the plaintiff' that a purchasing gomastah should be 
required to advance money when necessary from his own funds to make 
the purchases which he would be required to make. Upon [2751 
this point the plaintiff has adduced no evidence at all. In ordi¬ 
nary cases, when an agent is engaged on a small monthly pay without any 
further remuneration, to make purchases on behalf of bis principal, in the 
absence of any express contract to the contrary, it would be reasonable 
to hold that it is understood that the principal should always keep tbe 
agent supplied with funds to make the required purchases. But in this 
case we have these additional facts. From the correspondence and bills 
filed as exhibits, it appears that the plaintiff was not entitled to charge 
interest as a matter of right upon the advances, if any, made by him. No 
such interest has been charged in these bills, and in some of these letters 
tho plaintiff intimated to the Commissariat officers that, if his accounts 
were not settled speedily, he would claim interest. It is further clear 
upon the materials placed on the record that, when the plaintiff was 
appointed, it was well known to him that the funds that would be 
required for the purchases to be effected by him as Commissariat 
gomastah and purchasing agent, would be considerably large. Under 
these circumstances I think it may be reasonably concluded that tbe under¬ 
standing was that tbe plaintiff was to be always kept supplied with fonda 
to effect the purchases that he would be directed to make. 
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Having regard to this understanding it seems sep^ 8. 

immediately the money advanced by the p a ntm 

paid immediately there would recovery of the 

■would entitle the plaintiff to mainta ordinarv case, art. 01 

money advanced. In ^nld be apph But it is 

of the secoud scheauleof the said to have boon paid 

doubtful whether the money m observed is a mere name. But 

for the defendant surwonld fall under art. 115 

it art. 61 is nob applicable. ^ 3,503 of breach of contract 

which U a sweeping Article providing The S' ait brouf^ht in 

[276] not specially provided for .^^^.rmLtion of t^^^ plaintiff's 

1884. that is, more than three > ears a o^ade 

agency, and therefore more than ^ - fehe,efor 6 , barred 

bv him as a gomastah “ A^fweach t^ place when the 

under art. 115. Even ^old /hat 

money was demanded, and not pa . ’ ^ letters were referred to as 

In the course of the the part of the Government. 

Qontaining acknowledgments I do nob find any acknow- 

But I have carefully examined ^ ^ would bring the case within 

ledgment of liability contained m shown that tlie present suit is 

8. 19 of the Limitation Act. Nor is ^ 20. There is 

saved from the bar of limitation y ® ^ ^^ithin three years has been 

not a single instance in which a part pay men 

made of an admitted debt. ... . dismissed with costs. 

The result is that the plaintiff s suit ^MU 


Attorney for plaintiff- Baboo Solicitor (Mr, 

Attorney for defendant, iue 
Upton). 


B.L. 


T. A. P. 
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appellate civil. 

Before Mr. Justice Pr insep and Mr. JusUoe Beverley. 

MAHOMED ABID ALI KHMAB f^'gMMA'rr 

SAHIBA. 

M— BA.-SA.A r -- 

la A Aui. brought by a mat the rola.iouahip oi husband 

iDg to the same perauaBion. ^^3 nob liable to pay the 

and wife had terminateu. and ^^^dec passed under the f ihe 

whiohbebadbeen directed by^an^ora^ „,arriage_wa^ 

Code of Criminal Procedure^^on^Ull^f’ "™'’ 

• Appeal from Appellate Decree. No- dated'^tS 

" that District, dated 

8bhof September 168A. 
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February 1832. had made hiba-i-muddai 
the term* of whatever period there then migbt remain unexpired the 
ife pleaded infer afta that her husband was not competent to dissolve the 
iiirruKe^ tie within thecontracted period without her consent, and that if uodM 
the .M.ibomedan law tho consent was unnecessary, the Cnuct was bound in 

thlTr^ptcT^ Rood conscience, to modify the strict law in 

law of divorce does not exist in respect of 
inarnagea by themufn form, they can nevertheless be terminated bv the husband 

?if 'vhich Che marriage was con- 

acceptance on the part of tho wife is not necessary 
for the OHsolutioQ of tho marriagd. ^ 

infill tho Court could not grant an injunction restrain- 

enVtfedM^ TIL® the order for maintenance, the plaintiff was 

r r <£ 

f"- • 9 0’c:49 !50 = 3“;L.i. 22DJ “ ^ ^ 

n P«'tie4 to this suit wera nearly oonuacted with the ex-King of 

Uudh the plaintiff being his second son and the dofondnnt the niece of 
one of his wives. They both of them belonged to tho Shiah commnnity 
and contracted a muta marriage under the Shiah law towards the end of 
«7J. Not ong after fthe exact date was in dispute, and was not 
mateiial to the decision of this appeal), they seiiarated, and, in conse¬ 
quence, the defendant, early in 1882, applied to the Jfagistrate to obtain 
an order for mamtenaece under the Code of Criminal Procedure. The 
application was refused on tho ground that, as a viiUa wife, she had no 
light to maintenance. A Division Bench of the High Court acting as a 
Court of Kevision set aside this order, and directed tlie Magistr^e to 
determine wliothor the defendant was still the wife of the plaintiff—7» 
the rmtterof the I etUion of Luddm Hahibi (1). On the 22nd of May, 
18M2, tne Magistrate directed the plaintiff to pay maintenance to the 
defendant as his wife. The plaintiff now sued to have it declared that 
the relatioiisliip of husband and wife had terminated, the defendant being 

ci Jrfr '“'•‘her that she was not entitleJ, under any 

^avTs unnecessary to refer to the other 

hZlf of 11 “ '"ii ‘hey were not pressed on 

behalf of the appellant at the hearing of the appeal. 

form H? ."’'""‘'h'® ““5® "ue “'at ho married the defendant in the mula 
nerhid of 'M' h® e°“‘‘-aoted a temporary marriage with her, for the 

Toni mnnH”°h 'c ““ “ ■ ‘h''‘ after the lapse 

oLioTT^h ' ‘''s®a“3fied with her, he gave away the unespired 

22nd of P«hrn!r.^*'i««o'*^'i i*'^® marriage : that subsequently, on the 

Dendinehflfnrfl ^h^ already meQtioned were 

gave awiLv iho * agistrate, he again, as a matter of precaution, formally 

had been conn ®f the period for which tho nuita marriage 

even 1 noTil 1 Magistrate, and that 

thri i T ^ away of the term, it should bo held 

obteinl imonfiT ® O '’’'P' ‘h® Mahomedan law 

afa :Z wT ® ‘® mamtenance 

muta^fovmlorfihl^ "'w ‘° ‘''® P'amtiff by tho 

tiff further 250, and that the plain- 

--P^j^her sufficient for her maintenance and support, 


(1) 8 C. 736. 
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and to orovide her with a separate house lor lior residence. She denied 
any knowledge of the plaintiff having given away the unexpired period 
for which the m,Ua marriage had been contracted, and she 
under the Shiah law, the plaintiff was not competent 
marriage in the manner alleged witliont r 

The Subordinate .Judge lound that the period ™ ^ 

was contracted was not one niontli and a half ‘ .P'jthai 

so that the marriage had not come to an end ° 

term. But he found that whatever that term might have 
iff gave away the unenpired period in the presence of 
He next found that the defondanfs consent ® 

giving away of the unexpired ?he ’e “din^llv ct 

“"^Ta'ZJict ^'udt'on coocured'with the Subordinate 

in disbelieving the statement oi 

which the marriage was contracted, but 0 1 ^ disbeliei also of the 

the exact time agreed the Subordinate 

defendant's stabementm this respect. ^ termed 

Jud^e that the pUmtitl had dissolved the maruaee b>. as^ 
it, ^abjuring all^rigbb to the u.o 0 defendant chooses 

but he said that the plaintiff caiino.'. s ^ntrimnnii unless the wife 
to adhere to him. strike off the freedom he offers 

chooses to join him by accepting '' ” , j *• f^gg her from the 

Xtionl yield him conjugal righis : he himLlf'free'rom the 

tion to maintain or ho“SB her, but still he ^he 

Vinculum matrimonii. She is stiii n ,, . ^is power by ceas- 

herself soaps the fetter by emancipating heiee.f 1 ™“ ms p ^ 

mg to adhere to the term, thntistos y. Subordinate 

In this view, the District .Tange set aside the older oi 

'"\T%tTut pTtj 

"''.‘t;. Am^rAli,m. dial Hossc. and Monlvie .Scrn;ni Isla,n, for the 
respondent. auestion whether the defendant is 

Mr. Suan& (for the appollanb). j.ug question of whether the 

Btm a muta wife of the ^ requires acceptance on the part 

-hiba-i-mi^dator show that the acceptance on the part 

of the wife. There are aathoribies - ^ The Skarh-i-Looma at 

of the wife is not necessary Ihe term to 

p. 479 says as follows . And il jhg 

the woman before coition then he s n • the case of iafufe (divorce) 

same manner as the half of the dow- . due m the^c^ase of ^ 

before coition in a nermi-neat for a part of the period, then 

made after coition for the entire P® ,.flinfvf.d fsafeit) because dower 

Mrfcainly no ^W^tis clear that this hiba is sakit, 

becomes payable after Therefore the hiba-i-muddat 

or giving up in the way of md/or „ ,be oanses 

giving up the term) f the term voluntarily before or after 

ioterraptioD during any period oi 
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coition, he will deduct out of the dowor in proDOrfcioo to what she 
has caused interruption, as the dower spreads over the whole of the 
term,’' 

The author of JawaharuL Knlam in the book on Nikah takes hiba 
{(li/t) in the sense of iskat or ibra frelpase), and holds r.hat in hiba-i- 
mur}(}at (^ift of the term) there is no necessity for acceptance {kahool) oa 
the part of the wife. 

Ihe authority of the Sharaya-ul-Ishnn also supuorts this view. The 
passage in Baillie’s Imamia Law at n. 41—“ so that if he were to make 
the woman a gift of the terra (that is, waive his right to her alto¬ 
gether) before coition he would fsbill) be liable for half the dower, and 
if coition should have taken place, she is entitled to the whole 
dower, on condition of her keeping the term (or adhering to him till its 
completion), but if it is not completed he is entitle 1 to deduct a propor¬ 
tionate part of the dower ’—is not an accurate translation of the passage 
from the Shnraya-vl-Isiom. The words within the parenthesis do not 
form part of the original, but are Mr. Baillie's exnl mation. The exoression 
that if it is not completed " in the above passage would be that if she 
causes interruption during a portion of the term, lb is. therefore, clear that 
Mr. Baillie is not justiiied in drawing an inference that a Jnuta woman 
can adhere to her husband till the completion of the berm. 


The Shnth-i'Looma at p. 480 says: And it imuta marriage) does not 
admit of talak, but, on the other hand, the woman becomes hiyaii or 
separated by reason of expiry of the term, or bv reason of the husband 
making a gift of the term. And at p. 481 it says : “ And the iddut of 
the woman after coition when the period has expired or made a gift 
of his two courses. If the view taken by the lower Aopellate Court 
were correct, that, notwithstanding the gift of the term, the woman would 
continue to be the man’s wife, the observance of the iddiit could nob be 
[281] necessary on the part of the woman It is absurd to suppose that 
a man who contracted a tnuta marriage with a woman for a certain- 
period could not release her from her obligation, (See the Tagore Law 
Lectures for 1874, p. 380, and Baillie's imamia Law, p. 203). 

Moulvie Yusoof followed on the same side. 

Ml. Amir Ali (for the respondent).—The case set up by the plaintiff 
as to the pel iod of the wwfa being found to be false, the suit ought to be 
dismissed without entering into tiie legal question whether under the 
Imamia law the husband can give up ” the term without the consent of 
the wife. But if the Courii is disposed to enter into the question, I 
submit that such power, which is as much against public nolicy as against 
the sense of justice and humanity, is not given under the Imamia law. 
Tbeie i.s no talak or divorce in a muta marriage, but Mr. Evans wants to 
introfiuce talak in this form of marriage by a process of inferential reason¬ 
ing. It js contended that, according to the author of the Sharaya-tal-Is- 
/awaa debtor can be discharged from his liability without his consent, and 
therefore similarly a Jimta wife can be released from her obligation to 
hve with her husband and can be put away without her consent. 
This 19 an unreasonable contention, and even if there were any 
warrant for it under the Imamia law, it ought not to have opera¬ 
tion given bo lb. if the contention of the other side is correct, ife- 
would make no difference between talak and the power claimed by the 
plaintiff. The power of talak is given bv the Mahomedan law only in tbe^ 
case of a permanent marriage. The policy of the Imamia law, with regard 
to muta marriages, is distinct. A wife married by the permanent formi 
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ra.l «». *»» “ ‘ “*'■* '* ““ 

n,b..-w .0 k-y™ iS"lif 

marriage both parties enter into fxiak To give the power to 

■-rs:™ . -—yc, r. - 

S^larai/a-w^Is/a^«by anunknown autbou Sheikh-ul- 

author of the ^ [282] Tusi Ube author of the illafosoot) 1 _ " 

Mashaekh Allamah Sheikh Abu J^^^Ahat an ibra (release) is of no elTect 296. 
and Ibn-i-Zuhra, both of ^^hom hold lectures for 1884, 

v;ithout the debtors Aot tlL lavs down the principle, 

pp. 102. 601.) The author of the he makes a gift 

When anything is due to one ^ discLrge by the use of the word 
of it to the other, that will the consent or acceutance of 

htba. The question remains ^ to make the ihra take 

the person made his consent a condition to the 

effect. A body (of 1^“,® ^ ,viU not be valid until the per- 

validity of theism and (hold) that t l eonsooted 

son discharged has A w U remain ioLt. And this view is. in my 

ot accepted it, the ot the GUunm. a work of great autlrority 

opinion, correct. i-h® . •<_ ^;p,„ „non this point. 

acDong the Shiahs, takes ; to”these dicta, that at the least there 

There can he no question, look P the Shiah jurists on the ques- 

is considerable oonBict of ^ necessary or not to a disohai^e 

tion whether the consent o aUarh-i-Looma (and that is the 

by his creditor. The his vTew upon the analogy of a ,mUa 

only authority for this doctrine) bases h (tom the rah,r;U-Ahkam 

wife to a debtor The passages reje footnotes do nob 

taken piecemeal from ^‘'A^^Xow that a gift may be made of the 
support the proposition ; they only s . as to the consent 

term, but it does not appear-hat ^ on the 

of the wife. With this conflict oi jie^ ,,de 

subject, with the authority o S loundations of equity and 

a Court administering justice on » give such a tremendous power 

humanity should not dissolve the :^ioonnhe.e Buzloor Ruhecm 

for evil to Shiah Mahoraedans. Council declared that if any 

V. Shumsoonnissa Begum .nj against public morality or public 

provision of the Mahomedan law ^ ^ enforcing or giving effect 

eoDBcience, the Courts the Mahomedan law, but mere 

to it. Here there is P'^°that important rights should not he 
inferential reasoning; and I analoEies In view of the decision 

taken away by [283] ‘°'r '2' 

the case of In the matten- of huddun i>nnio 

to a Full Bench. 

Mr. Evans in reply. j^p^j^ENT. 

mu a of the High Court (PbiNSEP and BEVERLEY, H ) after 

Btating the iSs asPj^^fofe.Tn'SV with whether 

mine^thTXcTeK of a ™“‘“ b7 tte pUintiff, and a 


(1) llM.I.A. 651. 
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paihculai-form o mamage indicates a marriage of a temporary charac 

tei tlio extent of the period being left entirely to the parties who mav 

dhnin ol '" n- extension or 

diminution (Baillie s Digest of Mahomedan Law, Part II, on the 

inamia Code, page 42). In the Tagore Law Lectures, 1874, by Shama 

Chaian Sircar, on the same subject, at page 373, s. 517, the law Jexnress- 

ed in the same terms, the Tanrir-ul-Ahkam being quoted as an euthoritv 


f '^ W^'^tly no limit to the number of wives married in this 

(oim. The Mahomodan law limits the number of permanently married 

tha'rthe ‘V^ stated on the authority of the bmm Safer Sadik 

that the number of miifa wives is not restricted to the usual number of 

of a temporary marnH-jo are set out iu Baillie, pages 42-44 and bv Shama 

fmm n! ^ 1 . nw'" "f “’'■'"'teMDce for a wife married in the muta 

CliLn 1 acl W r T ^-'^^"-Tahir-ul-Ahkam (Shama 

the term ° - 7''^’ ‘‘"V sense of 

the sol i’® ‘'’0 liusband lor the term agreed upon, 

Her f.?®j“® ‘•® ^"Polated between the parties. 

fontrae t th This' b Ti 'pooial 

maT L the m.df° '■"‘® ® ' 'o'™ »' 

mar aS' is dissolved rT''®® ®”®"°'^ '’® ®‘^pp'P‘^- '““smuch as the 
Tis not diLuHo f r “'P »P'>-ation of the period agreed upon; but 

P ci-U agreemen T. t ^'l® there be some 

tTrbnslTnT she if i '>''“‘Pf."°“ 0' ‘he wife, she is no burden on 

and lie is not in retof bounfto'coTtribul'e to 1 

rdVto^‘':^e'ei':r ^ irrtfr:: z 

created bv MahlTT Tr®'®®.''''’'®*’ 

foi any me acTed 7® b '"“P.'"‘pp''®'' ‘p 'esalize sexual intercourse 

tTis“aTo:Tthoif;h:^r„eJe:tTT:TTxt^^^^^^ '®^ 

divorce nie>«frihpr-l 1 /-,^ a; i i- ^ extend to it even the easy form of 
of a muta marriage by efflux'of'timl a permanent marriage. A dissolution 
tion It ici *u subject to this limita- 

Lama Charan Tai 3fin authority of the Tahir-ul-Ahkam (see 

the mwa or to^or i ’ ®' “ "‘P™ 'a «« divorce in 

place upon tl.e term "b^rgivef'aTav tTTh'“'°“f b 

niration therpnf ” Qva u the wife, or upon the ex* 

husband were to make L; womara“v“frif‘J’® 

he is eu Ttd to the b rf ®®'“°" Phould have taken place, 

te™, and ,'f she hafpleted r®‘' T .®®“''''®® ‘‘p^ “^ppP^^ ‘''® 

tionate part of the dower." m Badlie^'t'* '’T'T®'^ ‘r® ‘^®'^“°‘ P' 

41, is not altogether accurate* and b b ‘“‘“^'ation of thts passage, page 
The passage is also reprodL’ed in Sh ““® p®pPpp‘p corrected, 

other words, so far 7 we undnff “®*^®- 

of a mtUa marriage are these • A a^® ^■"^'‘“^‘‘'88, the conditions 

mutually agreed upon ■ thn d' ^“'TPP.^^Pd “ Period for cohabitation are 
y agreed upon , the dower being fi.xed, the woman is at her 
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husband’s disposal tor the term agreed on. It the marriage is not con- 
Bummated the woman is nevertheless entitled to halt the dower, a 

S'C'f. »r oSj ™. ™;* 

expiry of the term fo wmcn cne> uj divine away of the ua- 

another way of terminating the mariiago bi 

expired portion of the term for w i^c i t ® j ^ and this has 

It has. however, been found by ^ ’.ear^d for the 

been much pressed upon the husband in giving 

defendant-respondent, the ^ operate as a dissolution of the 

away the unexpired term does wAman We can find no valid 

marriage except with “’® Mahomedan law amongst Shias 

authority tor this oonteutiom 1 husband to be at 

regards a muta wife as undei a R disposal whenever required 

all times prepared to P'“® ““ P® „„ have been contracted ; and 

during the period lor which the ma „ disgusting nature, it is only 

without .hisieanect she is not regarded as having 

necessary to state that even in t'^‘®’®fP®®;® i®d%ire In the matter of 

an equal status with a P®™^®®®^’;, i„ that position as 

the obligation, the 'iu the consideration ot the question 

debtors, and we have been referred, in the consi e „^„,gl,stion, 

now before us, to the '®-..‘® ^®^P®®‘of a debt, or what rests on 

the obligation of ®®°^®^’ 3 ‘®o°° ^oord og to the most aoproved doctrine, 
person by whom it is due. ^ that it requires possession 

by reason of the e°®dj‘i°® ®'7'^^X''t‘i“”th; debtor Wmself, it is quite 
to oomplote it, whereas, m o debt—a release not requir- 
valid and operates as a .®®'®^®®° ,^ ^ogt approved opinion." Sbama 
mg acceptance, according ‘ j Faiouia Alamijiri. Vol. IV, 

Charan (page 2b) ®®,of a d^t to the debtor is a release, and 
pp.535, 536, declares that ‘P® f ‘ ®X7al construction ot law" ; and 

it is lawful both by analogy and o Kifavah that “ the gift of a 

further, on the authority of the pi^te without his acceptance, 

debt, or release of it to the opposed to this. Mr. Amir Ali 

though it is reversed by his ^ Mabsoot and Jami-ul-Fiouah which 

has referred us to two passages fro . ., cancellation of a debt, 

seem to require the consent of a considerable authority, but it is 
The JMa&soo( no doubt is a work having regard to this fact, we 
apparently little known in India, doubt the correctness of 

are not prepared on this ^rity amongst Shiahs in India, 

the Sharaya-ul-Jslam as a -gg and without reference to the 

The passages quoted are ‘^olated p be dis¬ 
content, which has not : ° stances ; but having regard, 

posed to act upon them under any 
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totho facfc that; they are directly opposed to the authorities invariably 
ficcepted amone Shiahs in India, and the fact that the Mabsoot is so little 
known atui recopnized that only one copy of this work has been obtained. 
at,d that with great dilhculty.for the purposes of thisapDeal.it is not improb- 
ahlo chat the parties to this suit were not cognizant of the existence of the 
and of the Jamt-ul-Figuah. or at all events that they were not 
« C 276= i Passages quoted so as to make them operate in regard to any 

II iDd. Jur. 'J^ween them in preference to the usually accepted authorities 

296. , ^,i'‘ contends that, even if wo ware to hold that 

under the Mahomedan law the consent of the woman is unnecessary, we 
are bound under the rules of justice, equity, and good conscience which we 

are required to administer, to modify the strict law in this respect, and 

as an authonty for this, he refers us to the remarks of their Lordships of 
the Judicial Committee of the Privv Council in the case of Moonshee 
Buzloor Ruhecm v. b>hwmoonnma Begum (1). 

The case before us is one to which the observations of their [287] 
Lorosmps cannot properly apply. If we wore entitled to consider whether 
in this or in other customs prevaleut m this country the particular law of 
a section of the community was ' in plain conflict with the requirements of 

a more ad vanced or civilised society,-as now pressed on us by Mr. Amir 

Ah. we might m many cases find it difficult to recognize customs regarding 
which we are by law required toadminister local law {see ActVI of 1871, 
s. 24) as being consonant with what in a European country, where life is 
passed undei entirely different conditions, is considered to be in accordance 
with the requu-ements of our society. The illustration given by their 
Loidships of the Privy Council seems to indicate that the exceptional case 

contemplated was one of inhumanity, amounting to barbaritv, and they 

did not contemplate the extensions of any of the requirements of more 
advanced western society. 

T therefore be justified in relaxing 

.he Mahomed.in law. The rules of that law are clearlv o’efined in respect to 

3ves”orTo °ll''°e™rtheless, think proper to contract them- 
^ ves 01 to allow their minor relatives to be contracted by this form of 

Mntpmniat'7 ^entitled to any special relief not 

contemplated by_ that law to avoid the effect of the dissolution of that 

with the InV 'p ‘“T “■ liusband. So far, therefore, we agree 

hnthi^nL- “‘‘rfiage was dissolved by the 

n nnexpired period agreed upon in the contract of 

7f the worn that the consent 

of the Oman was necessary to complete the termination of that marriage. 

that 'inasm “l'°“ ®" the defendant respondent 

of Urns at m f the plaintiff in respect 

dL id fir ‘■®8‘'''<ii“R the amount of the dower and the 

£ i:". ” “s 

nh-ifyva if ? . amouut of the dower, we would 

" prompt ' Ld fTl Mahomedan law as 

dowel or the ^‘spute. regarding the amount of that 

iTst on would not affect the 

[288] onnn to n ^ of the marriage. It would be 

of the dower after such dissolutiou, to recover any amount 

_’ might remain unpaid from the husband in the same 


(1) 11 M.I.A. 551 (615). 
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— as anv^oth. debt S 

rtei^a B\d.ng fact ~not .uos.ioo it 

“ re: 

necessary to determine what that term "as. e ^ - 

whatever that term may have bseu, the unerpired port o ^ 

np by the husband. Whether he gave this up, j’® ^ ^ ^ 11 led. Jar. 

wVin a very short time afer the 298. 

found, probably because two aS the Lrriage was con- 

rial. It ““™„XiDvs tor maintenance instituted by the wife 

-fcracted, and while the proceedings . long after the expiry 

were pending before ^ the plaintiff still contends 

of the period of one month nKintiff as a matter of precaution 

was the period agreed upon, t . manner gave up to the 

(so be states) again in a public an mama^^e. We under- 

lady whatever might be the ^Vat his own statement of the term 

stand from this, that, without admitting that ms ow^ 

■agreed upon was incorrect, he . Ranees might be the period still 

the defendant whatever under any intimated in an unmistakeable 

ramaiuieg of the term agreed upon ‘l",Hagc, so far as 

manner to his wife bis determination to dissolve 

lay in his power by ^ , surrender of whatever period might 

cannot but regard this as a compl complete the dissolution of 

still be unexpired. ^omln from any obligation depend- 

the marriage and the discnarge of ^ tjju 

ing thereon, ^o far, therefore, m defendant ceased to be his 

plaintiff is entitled to a declaration that the neie 

mufa wife on the 20th of February Kf whflther having regard to the 

We were at one time ^ of /h the matter [289] of 

decision of the Division Bench m iminal jurisdiction in respect 

Ludd^ln Sahiba (1) m the instituted by the defendant. 

to the proceedings for ^ j-uH Bench in consequence of 

we are nob bound to refer this ca. think, however, that this is 

a different opinion entertained by • judgment in that case that 

unnecessary, inasmuch as we 7“ Judges in support of the 

no authority *’ was shown to the learnea^ 

contention that the effect of gi'io© P ^ already stated 

^nd to the relationship of J^^nd we. therefore, in view of 

that there is authority for this conte . judgment of the other 

that authority, do not feel ^-barrassed by the Jubg^ 

Division Bench of this Court. If .hey would have taken the 

the learned Judges, it is not f "VopiniJn Wo may refer in 

view that has been already authority of the Sharaya-ul-Islam 

support of the view taken by us Baillie and Baboo Shama 

and Tahir-ul-Ahkam as reP*"®^^®®^ J to the Sharah-i-Looma. a 

Charan Sircar in the passages this point. 

work of undoubted authority avidence but although it has been 

A copy of this work has been put m uot thought it 

quoted by the learned counsel fo ®. of the better known autho- 

necessary to refer to Tnlnr-ul-Ahkam. 

ritiea of the Skaraya-ul-Islam and___ 


(1) 8 0. 736. 
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1886 Tt is only necessary in passing to observe that the allegation of the 

Junk ig. defenrlant in her written statement that there was a special contract with 
the plainMl'f in regard to her position and maintonanoe has not been raised 
APPEL- before ns in the argument addressed by the learned counsel, and was 
LATE apparently abandoned in the lower Courts. 

Civil. Flaving found that the relationship of husband and wife no longer 

- exists between the parties, it remains for us to consider the effect of our 

14 C. 276= finjjug the proceedings before the Magistrate. The plaintiff asks for an 
11 lod. Jur. injnpction to restrain the Magistrate from enforcing the order for main- 

tenanoo. We are of opinion that we cannot pass such an order. The plaint¬ 
iff will be at liberty to satisfy the Magistrate that, by an order of this 
Court [290] in its civil jurisdiction, it uasb.een declared that no relation¬ 
ship exists between him and the defendant, and he can ask the Magis¬ 
trate on the authority of the cases of Alxhir Rohomnn v. Sakhina (1), and 
Abdul All Isviailji v. Husenbi (2). to abstain from giving any further effect 
to bis order for maintenance. The decree of the lower Appellate Court 
will accordingly ho set aside, and the plaintiff will receive his costs in this 
Court and in the lower Courts. 

H.T.H- A2)peal allowed. 


14 C. 290 (P.C.) = 14 I A 1=4 Sar. P C J. 757 = Rafique and 

Jackson’s P C. No. 94. 

PRIVY COUNCIL. 

Present: 

Lord Ilobhousc, Sir D. Peacock, and Sir E. Couch. 

[On petition from the Court of the Judicial Commissioner of Oudh]. 


Inder Kumari {Defendant) v. Jaipal Kumari {Plaintiff). 

[l3th November, 18b6.] 

Appeal to Privy Council—Security for performance of order to be inade by Her Majesty 
in Council—Civil Procedure Code, 18S2, s. mS—Refusial of order stayina execution 
where decree was not yet appealed to the Privy Council, but leave to appeal from 
interlocutory orders in execution yranted—Intimation to Court below. 

A party to a suit in an Appellate Court, who had obtained leave to appeal from 
its decree to Her Majesty in Council, petitioned for the order of the latter staying 
elocution of interlocutory orders made in execution of suob decree, and directing 
payment by the petitioner to the opposite party of large sum? without security 
taken for their repayment in the event of the decree being reversed. This 
accompanied a petition for special leave to appeal against those orders. The 
latter was granted, but it not being competent to the Judicial Committee to make 
any order as to the stay of execution, an inticnatioo was made by it to the 
Court below that it appeared to bo the reasonable course that the opposite party 
sbould not. pending the appeal, be put into postession of the largo sums in 
dispute. That intimation being made, the petitioner might apply to the Court 
below for the due security of all money paid into the treasury in obedience to the 
decree. Stdhee Nazur Aft Khan v. Oojoodhyaram Khan (3) and Zeraitool Baiool 
V. Hossexnee Begum (4» referred to. 

[Expi., 5C.W.N. 781 (797).J 

interlocutory orders (22nd 

June 1886J made in execution of a decree (27tb March 1886) of the Judicial 
Commissioner of Oudh. reversing a decree[291] (25th August 1886) oftb6 
District Judge of Faizabad, and also for an order that, pending the hearing 
of the appeal, execution of the said orders should be stayed. 

(!) 5 C. 558. (2) 7 B. 180. (3) 10 M.I.A. 322. (4; 10 M.I.A. 196- 
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The proceedings out o! which the present petition arose related to 
the will of the late Maharaja Digbijai Smgh talukdar ° 

died on the 27th May, 1882. leaving two widows, of ■ 

petitioner, Maharani Inder Kumari, was the senior and the Maharani 

Jaioal Kumari, the plaintiff in the auit, was the junior. 

On the 7th Novemher, 1883, the senior widow under 

““”thV!lu®i^cfatcomSner. when the suit was belore h™, sent it 
back for som^further inquiries; and pending th^ f 

widow petitioned that as of 1882. According to the 

present petition this was refused, but 

senior widow paid Rs. 45,000 to the p the Judicial Commis- 

decision of the suit. On the ...as good and 

s'bS iSss. w““~ "• ii” -■ 

entitled as Hindu widows awarding to the plaintifl 

The decree was that senior Maharani will retain the 

Rs. 25.000 per annum be set ^ide. The sen entitled to 

management of the estates, at wh^ch the pav-bills of the house, 

deduct year by year (a) the year of the Maharaja’s 

establishment, charities, &c., f “hf/" %‘Yn rxecution, (W also such 

life, this amount to be ascertained b> enqmry in e 

amount as after enquiry Jinor. After these deductions 

maintenance and rom\he senior Maharani. defendant, 

a half share of the balance of the net profits^oUbeesto^^^^ 
immediately whatever may be found .h„Peafter she will be entitled to 

raja's death to the date of this dec oe . 

recover year by year, until . -^n-flaqed in the will”—(that was 

comply with the wishes “'^e Ma a undertake the 

an expression of a wish that the O • any son that should be 

management balance of the neb profits of the estate, 

adopted)— a half share of tbis appeal, amounting to 

ascertained as above, and the 

Rs. 1,31,440.” granted to the senior widow, 

Leave to appeal from this iqqr) an order was made upon her 

and upon the same date (22ad June 1886) XIV of 

petition applying for stay of ^ ^e given for the due performance 

1882. or. in the alteimat.ve, for security to be given 

of any order that might be made by security but after directing 

neither stayed execution nor P*‘“'^de whioh’the petitioner made 

payment of costs amounting to Rs. o , . further that execution of 

no objeotioD. it contained the following - And funner 
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and up to a sum of five lakhs of rupees out of the total mesne profits de¬ 
creed to Maharani Jaipal Kumari be also forthwith had unconditionally, 
and that execution of the rest of the decree be stayed until the decree- 
holder lodge good and sufficient security for the remainiug balance of the 
moneys decreed to her.” 

Besides the costs, the petitioner bad paid into Court Ks. 2,85,000, and 
now asked leave to appeal against this order, as she objected to the sum go¬ 
ing into the hands of the junior widow without adequate security for its 
repayment. It was stated at the Bar that the whole amount had since been 
paid into Court. The petitioner asked for an order staying execution and 
also for special leave to appeal against the above orders of 22nd June, 1886. 

[293] Sir Horace Davey, Q.C.. with whom were Mr. B. V.Doyne and 
Mr. C. II. Arathoon. —The order of the 22nd -Tune, 1886, ordering payment 
of the live lakhs unconditionally, does not follow but varies the decree, 
which directs an account. But, granting that the Judicial Commissioner 
had a discretionary power thus to order execution in part, that discretion 
should have been judicially exorcised—s. 608. Act XIV of 1882. 
Nor was there any evidence before the Court as to what was the 
real value of the estate and tlie actual receipts of rents and profits, 
while, in fact, this large sum exceeds what, in almost any event, the junior 
widow would bo entitled to. The matter wliich requires redress is that, if 
in the end the judgment of this Committee should be that the junior 
widow is not entitled, as the District Judge had held, to more than the 
annuity, or, at all events, to a less amount than has been decreed by the 
Appellate Court, she would have to repay money, having however repre¬ 
sented herself to be without means of her own, and without due security 
having been taken for the repayment. Besides the euestions already 
raised under the will in regard to its construction, and the bearing 
of Act I of 1869 (theOudh Estates Act) upon it, there might possibly arise 
another, which also might have reference to the risk incurred in this sum 
of five lakhs being unsecured. There might arise the question whether, 
in consequence of the adoption, the widow would not be liable to account 
to the adopted sou through his guardian. It might be that, after the adopt¬ 
ion, a different state of things arose ; the senior widow should, therefore, be 
protected. The object of s. 608 had been misapprehended. That object 
was to maintain, if it was expedient to do, the status quo between the 
parties, pending the appeal to Der Majesty in Council. There has been a 
mistake as to the principle on which the discretion vested in the Judge 
should be exercised, even if there has not been, as her petition alleged, an 
excess of his power as given by the Code of Procedure. The former ground, 
not the latter, is, however, the one on which the petition should rest. 
The order, as being an order for execution in anticipation, and operating 
to the prejudice of the petitioner, should not be enforced. 

^ Lord Hobhouse asked if the Committee was competent to 
[294] advise Her Majesty to order stay of execution, there being no 
appeal yet preferred. He drew attention to Sidhee Nazur AH Kftan v. 
Oojoodhyaram Khan (]) and Zeraiiool Batool v. Hosse inee Begum (2)] (o)- 

(1) 10 M.I.A. 322. (2| 10 M. I. A. 196. 

(uj In the Nawab a case the doubt was whether, where an order had been made by 
an Appellate Court below, and such order had not been appealed to the Queen in 
Council, the Judicial Committee had any authority to interfere, although an appeal was 
pending before them from a previous order of the Appellate Court made in the same 
suit, remanding the suit to the first Court. 

In the other case, within six months after decree, and prior to the admission of 
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Sir H. Davey. Q.C.-Instead of aa order staying f®T iftftfi 
petitioner might have leave to appeal from the order of 22nd ■ 

with only an expression of this Committee s opinion that the money 
should be retained in Court. That seems to been the course taken 
in the cases referred to. At present money is to be handed over in anticipa- C 

tion of accounts, which should not be done. Mnunp and 

Mr. J. Graham, Q.C.. with whom were Mr. J. D. 

Mr. Theodore Thomas, for tbe junior widow The present case is dist ^ 
guishable from the cases referred to, for there is no '^formation as to^ 
what took place when the Judicial Commissioner ^e orc^r 

fhft 99ni^ Tune This is. in fact, an ex parte application on incom 
plete grounds. As to the sum being large, the litigation involves a great 
It cannot be assumed that the Jadicial Cou.unss.oner actec on ^ 
mere conjecture ; and the defect is that Committee has not be o e 

it materials for forming an opinion besides the d ffi ulty o ^here 
being’no decree before it in appeal. The oonclus.on is hat the o^de. 
r.1 oind Tune should not be interfered with, for nothing bad Doen 
[ 298 ] shown that, in imposing conditions Commis- 

sioner had power to impose 'vrongly exerc. ^is discrot.om^^^ 

The petitioner could then apply to the Court below, which, no doubt, 
would be guided by an intimation of that kind. 

ORDEK. 

LORD HOBHOOSE.-Their Lordships are of 
entory orders which the petition complains of It 

ships ought to advise Her Majesty to grant “he stay of 

is Lt competent to their Lordships to “ .ppe,rs to be 

■execution, but they think it right ° ‘pe^gi" be 

the reasonable course that the plaintiff • ^ jg reason- 

put into possession of the large sums ^®P“^®;nuity of Rs. 25 . 000 , which 
able that ®^®®bould not receive m that intimation of advice 

was decreed to her by the first Court, nmner Court in India for 

they leave the appellant at ^^be^ty to app y ^ ^ • obedience to the 

the due security of aU money paid into the ireasury 

" 

Solicitors for the 'T^rarKumad' Waikms d- Lattey. 

Solicitors for the Maharani Jaipal Kumari. i^es 
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-- - r Q Ti 7 uDOQ aa et parte application, without 

the appeal theteltom KEnglaod. the B. .Am^ poBseseioo. and omitted 

notioe, waued an execution order putting ^yr qJ 1797 . Tbe 8. I>< A. rejected an 

to call lot eeouiity aa provided by „e,B, The Judicial Committee made an 

Applioation to put this tight aa beyond too po to require aeoucity to be given, 

Older intimating that it *2^5®uauid-Wote b7BeporUf, 

notwithstanding execution of the decree bad laaueo I't v y- 
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[296] PRIVY COUNCIL, 

Present: 

Lord Hobhouse^ Sir B. Peacock, and Sir R. Couch. 

[On appeal from the Court of the Jxulicial Commissioner of Oudh,] 

Thakur Harihar Baksh [Plaintiff) v. Thakur Uman 

ParSHaD (Defendant). [10th and 19th Decennber, 1886.] 

Custom. Evidence as io—Wajib-u!-arz—C.'oncu>re»i/ foldings of Courts behto—Con¬ 
struction of a razinatna disposing of estate with words “ naslan bad naslan,'' 

A custom of inheritance was alleged to prevail in an Oudh clan that, if the 
branch of a family became extinct, the other branches of it should take the estate 
amongst them in equal shares without regard to their degrees in kinship to the 
deceased. This custom was found not proved by the Original and Appellate 
Courts upon evidence of instances of succession in kindred families and of rights 
recorded in certain wajib-ul-arz. 

If there had been any principle of evidence not properly applied, or documentary 
evidence had been referred to on which it could be shown that the Courts below 
had been leJ into error, the case might have been re-examined on this appeal, 
but in the absence of such ground this could not bo done. 

In cases decided on the construction of documents, in which the expressions 
Piokurari, islemrari, istemraH mohurari, have been considered upon the question 
whether an absolute interest has been conferred by such documents or not, it has- 
been taken for cerLain tbat if the words " naslan bad naslm" bad been added, 
an absolute interest would have been clearly conferred. Accordingly, in constru¬ 
ing a rminayna between patties dividing family estate, and expressly declaring 
thar. the shares should descend “ nosfan bad nasfflu,” fte/d, tbat the insertion 
of these words was conclusive in itself: the expressed object of this razinama 
pointing to the .same construction, viz. that the estate taken under it was absolute. 

[F , 22 B. 355 (367); R.. 3 O.C. 22 (24); 26 A. 299 (302) (P.C.); D.. 7 C.L.J. 202 (213).] 

Appeal from a decree, 4th April 1883, of the Judicial Commigsionsr 
of Oudh, affirmiug a decree (3rd September 1881) of the District Judge of 
Sitapur. 

The appellant, who was plaintiff iu the suit, obtained in 1833 special 
leave to prefer this appeal, on the ground that a substantial question of 
law was involved in the decision of his suit, which was brought for the 
possession as proprietor, by right of inheritance, of a taluk named Sarora 
in Sitapur in Oudh. His suit had been held to be barred under the pro¬ 
visions of 8. 13 of Act X of 1877, as amended by s. 6 of Act XII of 1879. 
by reason of a prior adjudication on the 7th June [297] 1867. The 
questions now raised related to proof of an alleged custom of inheritance, 
which gave the plaintiff a title, and also to the construction of a razinama. 
At the hearing of the suit in the Court of first instance, evidence was 
given of the custom which was said to prevail in the clan tb which the 
parties belonged, named Panwar Rajputs ; and their pedigree was admit* 
ted to be as follows;— 


I . I I 

Baldco Baksh. died 1841. Balwanb Singh, died Oct., 1858. The respt. Uman Parshad. 

I I 1 

Bissessur Baksh. j jung Bahadoor. 

died 17th November, 1865. | ( 

loft surviving his widow, Futteh Sitta Baksh. Ganga Baksh. 

Konwar, who died October, 1879, who renounced died 12th March, 1867, 

andsa daughter, by another wife, worldly matters in’l861. ( 

who died in March, 1879. The appellant Harihar Baksh. 


Basil Smgb. died 1839 

_I_ 

I 
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Id 1839, on the death of Basti Singh, who was the kabuhyatdar 
of taluk Sarora in the time of the Nawabs ofOudh. son Baldeo 
Bucoeeded him. The latter died in 1841 and was 
sou Balwant. who died in 1858. The third and only other son of Basti 
Sineh was Uman Parshad. the present respondent, between whom and 
Sssur SinX son of BUdeo. and Ganga Baksb (son of Balwant above- 

mentioned and father of Harihar Baksh. tbe present appellant) disputes 

commenced as to their respective rights in Sarora. 

In 1859, a.t the summary settlement of Oudh, the Deputy C°m - 
sioner of Faizabad ordered, and this was confirmed by the superior 
revenue authorities, that Gaupa Baksh, the son of Balwant, 

thesattlementoftbetaluk. subject to a liability to pay to Bissessur ana 

to Uman Parshad what they had received when Balwaot was m possessio 

before ^nezatiom^^ uated llth October. I 860 was delivered to Ganga 
Baksh whereby the Chief Commissioner, under the authority of t e 
Lyeroor-Geoeral in Council, conferred on him ‘^e talukdar^ ot Saro ^ 
and his name was entered in the list, afterwards scheduled to Act I of IbhS 

<The Oudh Estate. 

“ Baksh, parties to the suit respecting claim us a 

dis;^''a3 Itl rr*%ht r^^oting tav^eedlhlt X 

“ S rarrclht%S"ent we sho£ set 
rest, so that whatever ill-fealmgs . therefore by mutual consent 

of a common grandfather may be rem follows, the division 

it is decided that the whole estate eeoerabion to generation, 

to hold good for ever and to descend from generation g 

viz.;— 

“ Ganga Baksh, half of the estate. 

“ Bissessur Baksh. quarter do. 

“ Uman Parshad, quarter do. p . having been divided 

" And the entire estate BuXsur Baksh and Uman 

into four parts, four lists were draw p > , Ganga Baksh, 

“ Parshad book up one each by joo’ger any dispute about 

;; took up the remsicing two. Tnore mamsnojo^oge^^ ^y^^^ 

the division of the estate. We, Government- revenue, until the 

" shall pay to Gauge Baksh the Ganga Baksh, shall 

" assessment ol the regular settlemen ) -nj-tinae to pay it to Govern- 
'■ add ou to it my half share o »n‘m^ ^ilUge, 

>ent. After the regular ‘‘^^.TaloXahall be paid by rbe 

whether it be more^r less than t ^ . t j. {,^6 above proper- 

“ party in possession in the manner a ^ resnect to the villages held in 
'■tion (of payment) shaU be maiutsgued m re^pee^ ^ 
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“ In addition to tho above we, Uman Parsbad and Bissessur Baksh, shall 
'I pay to Ganga Baksh, talukdar, along with the instalment Es. 10 per 
‘ cent, on account of talukdari right on the present Government revenue, 
' or on such amount as may hereafter be assessed from time to time. 
" Therefore this agreement is executed as a deed of compromise (rqzi^ 
/mma) that it may witness, dated 4th May, 1864.” 

In accordance with this agreement Uman Parshad and Bissessur 
were put into possession of villages allotted to them as forming their 
shares, and wore recognized and recorded by the revenue authorities as 
under-tenure-holders. 

In 1865 Bissessur died without male issue. He left a widow and a 
daughter by another wife, deceased. His share, which he had held under 
the of 1864, was immediately claimed by Ganga Baksh; and 

the Oudh regular settlement being in progress, which under Act XVI of 
1865 (the Oudh Revenue Courts’ Act! gave exclusive jurisdiction to 
the Revenue Courts, the litigation proceeded in those Courts. 

On 1st February, 1866, Ganga Baksh, by a petition to the tevenue 
authorities, claimed to recover one-fourth of the whole Sarora estate, 
which had been in the possession of Bissessur Baksh as against Uman 
Parshad. who alleged himself to be sole heir to Bissessur. The widow of 
Bissessur, Futteh Konwar, bowover, claimed to succeed for her widow's 
estate. On these contested claims, after the Assistant Settlement Officerr 
Settlement Officer, and the Commissioner of the division had made decrees 
in due order, the Financial Commissioner, upon the construction of the 
r(i 2 in(i?n'i of 4tb December, 1864, decided as follows :— 

On the part of Ganga Baksh it is urged that, as the words “?ia$ldn 
hadnaslan ” are entered in the ikrarnama, it ought to be held that the 
talukdar s relinquishments of rights enjoyed under the sanad can bene6t 
only heirs of the body of Bissessur Baksh and not collaterals. The 
Financial Commissioner cannot admit tliis plea; it is plain that by execut* 
ing the ikrarnama and compounding for an allowance of ten per cent, 
the talukdar relinquished all special rights, and the common law of 


succession must take effect The Financial Cbmmissioner holds that the 
[300} order of the lower Courts, giving the widow a life-interest in her 
husband’s estate without power of transfer, is correct. 

There is, however, a probability that the widow may be tempted to 
allow the property to be wasted, and it is necessary to make a declaratory 
order as to the parties with whom the reversionary rights lie.” 

Udou this judgment the following decree was made :—■ 

The decree of the Commissioner’s Court is affirmed, and it is decla¬ 
red that, after the death of Bissessur Baksh's widow, his estate will be 
inherited by Uman Parshad and Ganga Baksh in such shares as may bs 
legally due to them. No appeal to Her Majesty in Council was preferred, 
and Futteh Konwar remained in possession of her husband’s share till 
her death on the 5th October 1879.” 


This was the proceeding which gave occasion for the question, whe¬ 
ther or not it had been judicially decided, between parties representing the 
same interests as the parties to the present suit, fhat the estate taken 
under the ikrarnama of 1864 by Bissessur Baksh was an absolute inter¬ 
est or only one for his life. 


Ganga Baksh died on the 12th March 1867. Tho widow of Bissessnf 

lived for twelve years after. On her death the attempt was made on 

^ Harihar Baksh, then a minor, to bring back the share allotted in 
1864 to Bissessur to the line of Ganga Baksh. At dakhil kharij proceedings 
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ensuiDg upon the death of Bissessui-'s widow, right of possession wag 

Court This was followed by the present suit, brought on 

October 1880, by Thaknrani Mohun ^ TotoLr tharhad be 

Harihar upon whom it was claimed the whole ‘ , , 

longed to Bbsessnr had now J.f,;"hTplL\itf^ 

Ts self he°h of'GfnTa Baksh, according to law and also according to fte 

rnIrth:^^a— ^ t 

.. defendant, and 

should take one*balf of that share. 

The defendant Uman Parshad. miuntaining that 

existed, and that he by Uw ^ relied also on 

the construction put upon the razinaina y I _ • j- g ^ 
the decree of the Financial Commissioner made m 1867 as atlording 

to this suit for the reason above explained. . . t i ; 

This defence of res judicata ^ Ho^also 

Sitapur, who dismissed the J (.^e pUintitf was not proved, 

found as a fact that the custom alleg . was upheld 

On both these points the ]udgmon proceedings above 

by the Judicial Commissioner, who better 

referred to to show that the question Gan^'a Baksh was directly 

title to the estcte of Bissessur Baksh than 
and substantially in issue ba we G 

m the former suit, that ^aoga ^ fUo body of Bissessur 

should revert to the talukdar on aeaiust him in the Court of the 

Baksh; land that the “ Court of coranetent jurisdictioo. 

Financial Commissioner, -„d that Bissessur 

He added; ‘ In this suit the f „hi„h the said grant or 

Baksh having died without issue, t 1 nroprietary title io the 

alletment was made has been ^ “eW the point which 

said property reverts to ^ J^rh^forrer suit in the Court of 

was directly and Bubstantiallym .. defendant Oman Parshad and 

the Financial Commissioner be ^ finally decided 

Ganga Baksh. the father of the p . ' p; ^rict Judge has rightly deci- 

s. «, Act xn of I 879 , was 

a bar to the rehearing of the claim. ,, -p; Pom. 

Taking the above as ‘'’®7f7h?oi°toMotSThe effect of the agree- 
missioner held it unnecessary fo [302] question whether 

ment of 1864 ; and his judgment then went to^he^ j q 

the custom aUeged to prevail among the I'anwar jp 

proved. 

He continued thus; .-ri.__ncial Commissioner’s decree of the 

As we cannot go behind „nnaider whether the District Judge 8 

nth June 1867, it is ° May 1864 is or is not correct, 

oonebruotion of the agreement of 4th Way loo^t 
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Tberc remains the question whether the plaintiff is entitled to half 
the property of the late Bissessur Baksh. The plaint is not very clear 
as regards custom. In para. 11 it is said that on the death of 
Bissessur Baksh without issue the proprietary right in the whole property 
according to Jaw and also to a usage prevailing among the Panwar 
Rajputs reverted to the plaintiff as sole heir of the said Ganga 
Baksh, deceased.’ In the next paragraph it is said that, if Hindu law be 
held to he against him, the plaintitl claims to be entitled to one-half 
11 lad Jur villages and lands by virtue of a custom prevailing among 

196=4 ’ to the effect that on the death of 

the last representative of one branch of the family, so that such branch 

becomes extinct, the surviving branches of the said family, without regard 
Rafiqqe & nearness or degree of relationship, are entitled to the property left 

Jackson's representative of the extinct branch in equal shares/* 

1*.C. No. 96. • plaintiff thus claims the whole of the estate according to ‘a usage 

prevailing among the Panwar Rajputs, and half the estate by virtue of a 
custom prevailing among Panwar and other Rijput tribes.’ The evidence 
produced was to support the alleged custom by which surviving members 
divide the property of a deceased relation without regard to the nearness 
or degree of relationship. The Counsel for the anpellant has not 
contended that any custom has been proved by which the appellant 
as son of the deceased’s first cousin would inherit the whole of the 
estate in ^ preference to the uncle of the deceased. But the contention 
IS that toe uncle and the grandson of another uncle should inherit 
equally. Several instances were referred toby the plaintiff’s witnesses, 
u discrepancies in the depositions of the different witnesses, 

but L303J on the whole the evidence shows that in the instances referred to 
the property has gone to relations standing in different degrees of relation- 
sbip to the late owner. The one principle common to all these cases is that 
each branch of the family obtained a share of the property of the person 
who died without issue without reference to the degree of relationship. 
Thus, on the death of .\parhal Singh without issue his property went to 
the descendants of his great uncle Dhan Singh. Dhan Singh had three 
sons, na^raely. Sheo Baksh. Chain Singh, and Madari Singh. On the death 
of Aparbal bmgh there were alive one son of Sheo Baksh, two grandsons 
of Cham Smgh and two grandsons of Jladari Singh. The property was 
divided into three shares, one going to the son of Sheo Baksh, another to 
the grandsons of Ch^am Singh and a third to the descendants of Madari 
bmgh. So when Dina Singh died half his property went to the son of 
118 unc e, N^ain Singh, and half to tho grandsons and great grandsoos 
of hts unclo^uhp Singh. This principle was followed by the Assistant 
Settlement Officer on the first August, 1866, when he directed that on the 
death of the widow of Bissessur Baksh the property should pass in equal 
shares to Ginga Baksh and Oman Parshad or their heirs. But the decree 
of the binanoial Commissioner left the question open. The same principle 
was followed by the Deputy Commissioner on the 31st August, 1869, 
m the case of certain Panwar Thakurs, Gyar Prashad v. Dhaukal Singh, 

OA 4 .U eclsjon was affirmed by the Financial Commissioner on the 
20th Noverabor, 1869. If the principle above referred to were to be 
toilowed in this case, the nroperty of the late Bissessur Baksh would 
be divided between Uman Parshad. son of Basti Singh, and the desceod- 
an s o ^ a wan Singh, son of Basti Singh. On the other hand no 
mention is made of this custom in the Settlement Records. No case has 
Ban epose to in which the first cousin, or first cousin once removed, 
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/rf a deceased person has shared with the nnole of the deceased person 
And the defendant's witnesses have deposed to cases m which the I 

^„n, >1.. 1>™ "• •' b" •“• I,«.S 

thTSda: fntuLTparThad%re'’;onnger son holding half the estate 
“ r':S aismissed. 

Od the present appeal argued that the Courts below 

Mr. Branson, for the by 

had erred in holding that, under s. The first Court had also 

e. 6 of Act XII of 1879, the sui was of omitting, 

wrongly construed the nizinama Y j^^^ument, on the ground 

e^or." irwasalsl 0 ^ 1^808 Z- tre appellant that sufficient evidence had 

been given of the alleged custom . ^ the petitions and orders 

In regard to the f ^ dispute between the 

in the Settlement Department, a ■.option of the parties, in executing 
brothers, all tended to show that the ntentnon ofjhe^pa^^^ 

the document of 4th May 1^4, imn was that the villages wore not 

BakshandUman Parshad. The it 4s that the 

allotted for an absolute estate estates of inheritance, but by 

term [808] naslan baa nus an na g d^ mokuran 

analogy to what had been held ^ construction of a document, in 
isfemrort and istemrari mohiran, ahould denend on the actual 

which theterm these words 

transaction without a conclusive sLoperskad Singh (1), where 

themselves. See Bilasmom D s ■ . . , not that anyone of them 

the decisions on this subject were ^ in question, but 

referred to the use of the words 

the same opinion was fairly app ica Ganga Baksh 

The descent of the family -which the evidence 

:Zrc;:wed, the «-fdin^toj.he 

Sllrerte." 


(1) 8 0. 664, 
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was contended, his suit was not barred by the decision given in 1867 In 
giving his decision the Financial Commissioner had expressed his opinion 
that the estate was such that it included descent to collaterals but 
that question was not necessarily put in issue in order to arrive at the 
decision of the matter before the Financial Commissioner; and res 
judicata could only be constituted by the decision of a material issue 
between the parties raising an identical question. Reference was made to 
Lord Herschell s judgment in Concha v. Concha (1) and to Krishna Behary 
Boy V. Brojeswan Chaodhrani (2). 

Mr. R. V. Doyne and Mr. J. D. Hlayne, for the respondent, were nob 
called upon, 

JUDGMENT, 


Rafique& Their Lordships' judgment was delivered by 
JackeoQ-s Lord Hobhouse.— Their Lordships do not think it 
r,C. No* 95, call upon Counsel for the respondent, 


necessary to 


This case has been put before their Lordships by Mr Branson 
with peat fulness, and they consider that he has argued it with 

rQ^cS r everything that is possible in 

LdObJ favour of his client; but it is put before them in so clear and per¬ 
spicuous a manner that they are able to deal with it on the opening. 

Tiiero are two questions. The first; is how the agreement, the razi- 
nama oY compromise, of the 4th May 1864. is co be construed ; and if it 
IS to be construed as giving an absolute interest to Bissessur Baksh, then 

the second question is, in what shares the inhoritanoe is to be taken by 
his heirs ? 


To taka the last question first, the plaintiff alleges that, by a certain 
custom prevalent among the Panwar Rajputs, if a branch of a family has 
become extinct, the other branches take the estate in eaual shares, which 
moans m equal shares as between those branches without regard to their 
being more or less remote in kinship to the deceased. That question 
was tried m the Courts below, and both Courts, the District Judge and 
the Judicial Commissioner, have come to the same conclusion upon it, 
adverse to the plaintiff. Two lines of evidence appear to have been pur- 

sued—one consisting of instances of successions in kindred families, and 

the other of records of rights in wajib-ularaiz. Upon the first line of 
evidence the Judicial Commissioner, who seems to have examined 
the cases with care, has come to tho conclusion that, balancing case 
against case, there is no certain invariable custom proved on this 
point. He also states, and the District Judge states, that the wajih- 
uL-araiz do not support the custom. In their Lordships’ judgment the 
wanb-ul-araiz to which they have boon referred seem to go further. The 
document appearing in p. 126 of the record is a specimen, and it states 

L A .u the deceased are to succeed, regard being 

had to the nearness of kinship. That is a statement contrary toUe 
statement in the plaint and to the custom which the plaintiff alleges. 
016 bcir Lordships have not considered it proper to go through the 
ass 0 oral evidence given in this case, because, if the Courts below con* 
cur !□ Choir oono usion upon such a matter as a family custom, their Lord- 
ships are very reluctant to disturb the judgment of those Courts. If theca' 

bin of evidence not properly applied, if there bad 

p the appellant could show 

tl^ t the Courts below had beeu led into [307] error, their Lordships might 
I) L.R, U Ap, Ca. 641 (552), , 2 , ^ t.A. 283 = 1 C. 144. 
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• re-examine the ease; but in the absence ol any such ground they decline ^ 

%hen the question comes back to the construction of the razmamo. 
and that again is divided into two branches. The Courts below 
Sat the ought to be construed to g.ve 

hBcaiise it has been decided that it should be so construed—in fact that ^ 
the matter is res yudicatn. UPon that point it U unnecessary^ 

Lordships to pronounce any opinion . but they wisn ii, 

St‘S r:. ™■' 

providilig that the estate shall be divided into the /P^', ’f^^eve ' ' 

the conclusion of the raeinuma is that the division /“'^T^ei;- ' 

and to descend from generation to generation-ims an M > as ni.^ ^ i^im. ^ 

Lovdships have not been furnished with any authoiity. - 

has fairW said he can find no authority m which^a^ 

naslan had mslan attached has been variou<! cases in which 

the absolute owoership. have been weigh- 

the expressions mofcumri istemran. ist . absolute interest 

ed .and examined ^ J'®” ^“ave been taken for certain that, if 

was conferred or nob, it seems to h 

only the words nashn had ^®2te interesrwculd have been 

an end to the argument, because an insertion of those 

clearly .conferred. Their Lor ships the.mser 

words in the raztnama would P® ,, ^, 0^10 to the 

at the expressed objects of the r - character had been 

same conclusion even It wolds of 1 P which bad been going 

used. It was for the purpose of settling a uisput 

on for several years about the oh^nnld be set at rest. The dis¬ 
and it was agreed that the whole dispu e a temporary interest, but 

pute was not as to maintenance ,,,,, 

It was as to the proprieUry righ . t ^ dispute is set at rest by a 
and when their Lordships fand that ^ 

[308] division of the estate to leas than an absolute ownership, 

introduced which of its own ^ . intention of the parties was 

they find it impossible to , interest in the shares conceded to 

Courts below, though not for the same reasons, an 

■•“iSSS-I b—, sK^'bVsS"" 

that opinion, and the appellant m ^ 

Solicitors for the ^ 'j.g y l. Wilson (£ Co. 

Solicitors for the respondent. Messrs, i. 

0. B. 
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Rafiqae and Jackson's P.C. No. 96. 

PRIVY COUNCIL. 


Present: 

Lord Bobhouse, Sir B. Peacock and Sir R. Couch. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Amanat Bibi {Plaintiff) v. Lachman Persad and others 

{Defendants). [I5th December, 1886.] 

Specific Relief Act [1 of 1877), s. 31 — Rectification of instrument, 

debt to the mortgagee bad 
been inserted in the instrument; but. on the facts, there being no reason to 

suppose that there was any fraud or decct on tho part of the mortgagee or that 

whTfVtr mistake of the parties as to the amount atatld^s’that tor 

wh ch the security was given, a suit, under s. 3l of Act I of 1877 (The Specific 

mS instrument rectified was held to have been rightly die- 

CR.. 13C.P.L.R. 65 (68) ; 8 O.C. 1 (3); 6 A.L.J. 192 (199).] 

Appeal from a decree {10th March, 1881) of the Judicial Commis- 
of PaLabad""^^’ ^ of the District Judge 

The appellant was the widow of the original olaintiff, Malik Hidayat 
Husaaiu. who died while these proceedings were pending, and who was 
talukdar of an estate, named Samanpur, m the Faizabad District. The 

Faizabad, to whom [309] the deceased taluk- 
lifetime executed a mortgage. The question now raised was 
whether the mortgage deed should be rectified under s. 31 of Act I of 1877, 
the bpecific Relief Act. 

« obtained 

a decree for Rs^ 2.59.714 with interest at 10 per cent., from the 1st June, 

1874, and further interest at 12 per cent, on such portions of the interest 

as might be SIX rnonths in arrear against Malik Hidayat Hussain. This 

^®®‘6ned to the respondents, who 
themselves had obtained three decrees against the same defendant for 

Rs^ 9.826. Under these decrees execution was issued 
against Mahk Hidayat Hussain, who. to prevent a sale of his property 

executed a mortgago. dated loth October. 1878. which led to the question 
now raised. ^ 

The following was the material part of the mortgage-deed 

col . ^/o^®said taluka has, at present, been advertised for 

HtA Tfioi” Court of the Deputy Commissioner of Faixa- 

iftvfi ^ sal® being fixed for the 28th of October 

1878 m execution of the decrees of Babu Lachman Persad, Bishesbar 

NanrLp ^Mahajans of Benares, Moballa 
An.l? S bmog dated the 16th of July, 1874. 14th of 

aggregating Rs. 4.04.576-12: 
and wheieas I have lately borrowed Rs. 32,700 from the aforesaid 

ulhZnl Thr'fl' f"" I^am Kishen and Lalti Pershad. 

Rs 4 37 97fi 19 T .."T 1 °^ amounts to 

^tL nfmJnA VJ’ ‘^®^’arant, while in good health and in a sound 
state of mind, with a view to save my estate from serious loss—that is, to 
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save it from being sold off at the auction sale in execution of decree-have 

motteased myilakas detailed hereioafter, with my proprietary 

^ .And the term of the mortgage is fixed to be for the period beginniD^ 

fwm’l286 F. to 1299 S'." 

The morteagees were to have possession. 

The plaint, which was filed on the 11th December, 1879, al eged the 
u f 4-0 onrl fVtftf thfl rBsl amount of those four decrees and of the debt 

to EL^Kisben should have been stated in the deed as 

Ro ^ 78 588 and not Es. 4,37,276 : the difterence. amounting to Es. 58,688, 

Ld^lSrX “ mi;take and fraud." as had been discovered on the 

25th JannMYilS^rg.^as account, by which it “ 

there was due upen the aforesaid (our decrees to the end^ d ^0^878, 

for principal and interest the sum oi 008-0*0 

From which there was deducted as paid ... .. _ 


1886 
DEC. 15. 

Privy 

Council, 


14 C. 308 
(P.C.)- 
14 l.A. 16 = 
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Leaving a balance of 

To which there being added the debt to Ram 
Kishen 


II 


II 


3.40,880-2-7 

32,700-0*0 


The total was ... Es. 3.78,580-2-7 

which the mortgagor alleged was all iha^ the mortgage should have been 

, .u OA4.U T?oK.-nflrv 1880 filed their written stato- 

The respondents on the 1 “either fraud nor mistake in 

ment, in which they maintained that theie , -n 4 37 276-12-0: 

fixin the principal amonot fSfg thfiut esroV the 

that this amount had be- arnved aj by e^aleuUtmg 

oebt to the Land Mortgage ^rtimideration to the respondents 

cent., which increased interest was ” ,, iteni of costs 

for entering into . that the mortgagor had wrongly 

which the mortgagor had agieed to p . and that the sum of 

taken credit in his account for ^ to Es 32.173-7-9. and that 

Re. 34.000 deducted above ought to end of 

the mortgagor f15th October‘1885. the date 

May, in place of down had made a mistake in 

of the deed, which was the arrangement, and nan m 

the mortgage-deed of 15th October 1 > 

Eg. 4,37,274-12. JQ^^ht that the plaintiff, 

The ^po^l^uaiby to examine the accounts, and that 

or his agents, bad had L [ 311 ] had misrepresented any- 

it had not been shown the dete d accordingly found against the 

thing, or concealed any ^^atenal faet He accordin y 

mortgagor on the above issue, and dismissed tne 

appeal the Judicial Commissioner affirmed this j g 

On this appeal,— 

C, W. Arathoon, for the appellant. 

Mr. J, E. A. Branson, for the respondents. 

For the appellant it was ground^ thaTthTappellant had 

“r ^mulkTS^e respondents being aware of this had 
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4886 concealed it, taking undue advantage of the appellant. The judgments in 
Dec. 15. Barret v. Bartley (1); Kelly v. Soluri (2) were referred to. 

Mr. J.E. A. Branson, for the respondent, was not called upon. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 
Sir B. Peacock.— The question in this case is whether there are 
(P.C.)= suflicient grounds made out by the plaintiff for reforming or altering the 
14 I.A. 18= deed of mortgage which was executed on the loth October, 1878. The 
11 Ind. Jur. in his plaint declares: "That on the 15th October, 1878, at 

197=4 Faizabad, the present plaintiff, having been deceived by the defendants. 
Sar. P.C.J, executed, according to the accounts furnished bv the defendants, and 
768^ without examining them, an instrument for Rs. 4,37.376-12 in lieu of the 
Rafique & aforesaid decrees, and of the debt due to Ram Kishen Mahajun.” Then 
Jackson's he says that, looking to the actual accounts between the parties, 
P.C. No. 96. 58,688 ought to be deducted from the mortgage money entered 

in the aforesaid instrument,” and so on ; and then that the cause 
of action accrued on the 2.5th June, 1879, when he found out the 
mistake. 

The Judge in giving judgment at the trial says : " The plaintiff 
admits that, previous to the execution of the mortgage-deed, an account 
was produced before him, and that Uma Persad, his Dewan, stated 
that a certain sum was due. Mir Ghazafur Husain, a well-known taluk- 
dar and a man of ability, had also been requested by the plaintiff bo 
examine the account, and the plaintiff has deposed that be relied 
on him. A draft of the deed was prepared only after the accounts 
had been produced; and the plaintiff [312] says, moreover, that it was 
discussed for some fifteen days, and altered.” In another part of his 
judgment he says: The defendants have not produced clear proof that 

plaintiff entered into a special agreement about interest, nor that he 
authorized them to include other debts in the mortgage-deed, or to appro¬ 
priate payments on account of decrees to the liquidation of other claims, 
but it is only reasonable to assume that, when the defendants were enter¬ 
ing into such a heavy transaction with the plaintiff, they would make a 
general settlement of their claims, and not leave small, or comparatively 
small, debts outstanding.” It appears to their Lordships that, putting a 
correct construction upon the deed, and taking the evidence which was 
adduced, and the findings of the learned Judge, there is no reason to 
suppose that there was any fraud or deceit on the part of the defend¬ 
ants, or that there was any mutual mistake of the parties as to the 
amount which was stated as the sum for which the security was to be 
given. 

Under these circumstances, their Lordships are of opinion that the 
decision of the Judge who tried the case in the first instance, and the 
decree of the Judicial Commissioner, who affirmed that decision, are 
correct, and they will therefore humbly advise Her Majesty that the 
judgment below be affirmed, and that the appeal be dismissed, the 
appellant paying the costs of the appeal. 

Appeal dismissed^ 

Solicitors for appellant. Messrs. Borroio tt Bogers. 

Solicitors for the respondent: Messrs. Watkins £ Laitey. 

C. B. 

(1) L.R. 2 Eg. 794. 
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HOSSAIN BUX V. MUTOOKDHAREE BALL 14 Cal. 313 

1SC.312. 

APPELLATE CIVIL. 


Before Sir W. Comer Petheram, Kt., Chief Justice, and Mr. Justice 

Cun?ungham. 


Hossain Btjx {petitioner) v. Mutookdhaeee Lall and others 

[Opposite parties).* [10th February, 1887.] 

Bengal Tenancy Act (VII of im), 93. U 3 -Manager, Application Jor-Appeal- 
Civtl Procedure Code {ActXIVof 18S2). s. ‘2. 

An application under s. 93 of the BeDgal Tenancy Act. 1885, is not a suit 
between a landlord and tenant wirhin tbe meaning of s. 143. and no appeal lie:, 
from an order rejecting such an application. 

[313] On tbe 11th August. 188G. one Hossain Bux who held a 
mokutari tenure in a portion of an estate, applied m the Coui^ of the 
District Judge of Gya for an order, under s. 93 of tbe Bengal Tenancy 
Act, 1885. for the appointment of a common manager to the estate. 
This application was opposed by certain persons, who. although admitting 
that they collected their rents separately from the petitioner, denied his 
right to have a manager appointed. 

Tbe District Judge, bolding that the petitioner was not a co-owner 
with the objectors opposing the application, refused to appoint a managei. 
intimating that tbe petitioner should sue the ryots for his share of the rent, 

making the objectors parties to the suit. 

The petitioner appealed against tbe order. 

Baboo Saligram Singh, for the reapondeots, took a prelimiDary objec¬ 
tion that no appeal lay; the applicatioo not suit between a land¬ 

lord and tenant within the meaning of s. H3 of the B®"Sal Tenancy Act 
contending that under that section the Cir.l Procedure Code regulated 
appeals, no rules having as yet been framed under the a°d th^ 
under the Civil Procedure Code there was no provision for an appeal fiom 

such an order. , . , * 

Mr. M. L. Sandel, for the appellant, contended thattbe order amount¬ 
ed to a decree within the meaning of s. 2 of tbe Civil Proceduie Code. 

.JUDGMENT. 

The judgment of tbe Court (Pethekam. C. J.. and CUNNINGHAM. J.) 

Petheram C J—It appears, on an examination of the Code, that 
the order in question is not a suit within the 

Bengal Tenancy Act of 1885. as the operation of that section is confined 

to suits between landlord and tenant, 

Undlord and tenant, but a proceeding initiated by some third person 
who does nob fill either of these positions. Under 
and it not being shown to us that unlesB it 

o£b. 143. this order would be appealable at all, we must hold fha-t ^e 
order is nob appealable, and therefore we must dismiss the appeal for that 

reason. 


1887 

FEB. JO. 

Appel¬ 

late 

Civil. 

14 C. 312. 


% A. P. 


Appeal dismissed. 


• Appeal from Order No. 396 of 1 BB 6 . againet the order of T. Smith, Esq.. Die. 
triot Judge ol Gya, dated the llth of August 1886. 
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Criminal 

Revision. 


Before Sir TK, Coiner Petheram, Kt., Chief Justice, and Mr, Justice 

Beverley. 


14 C 314. 

In the matter of the petition of Golam Ahmed Kazi * 

[19th February, 1887.] 


I>enal Code {Aci XLV of 18G0), 5. 182— information to the \PoHce—Charge made 
against no specific person—Specific charge. 

Section 182 of the Penal Code must bo read as an entire section, and when ao 
road, it applies to those ca-ies in which the Police aro induced, upon information 
supplied to them, to do or omit to do somethin" which might affect someffttrd 
person and which the7 would not have done had they known the truth of the 
matter laid before them. 

[Commented upon, Rat. Unrep. Cr. Cas. 564 !509); Dies.. 13 B. 506 (509): 13 A. 351 
= 11 A.W.N. 109; 1 Weir 118.] 


On the 14th December, 1886. one Golam Ahmed Kazi informed the 
Police that, whilst procadding along a certain roaJ at oight, he was attacked 
and robbed of a shawl; he, however, made no mention of any particular person 
being implicated in the attack. On this information tho Police inquired into 
the matter, and searched the bouse of the mistress of Golam Ahmed Kazi, 
but from her evidence taken by the Police on the inquiry, it transpired 
that the shawl in question had been given to her by Golam Ahmed Kazi 
some time previously, but had been lone to him by her for a short time, 
and that on the night of the 14th December lie had worn the shawl and 
had at her request returned ih to her. Golam Ahmed Kazi was thereupon 
accused by the Inspector of Police of having given false information to 
tho effect that be had been robbed of the shawl. 

The Joint Magistrate of Sealdah, before whom the case was heard, 
charged the accused under s. 182 of tho Penal Code, and convicting 

him of an offeuce thereunder sentenced him to six weeks’ rigorous impri- 
sonment. 

The prisoner petitioned the Sessions Judge of the 24-Pergunnahs 
to send for the record and to take steps to have tho conviction set 
aside. The Sessions Judge, however, refused to interfere, and with 
reference to the case of Uerf. v. Saraji [315] Mohun (1) cited in 
the notes to Mr. O’Kinealy’s Penal Coda, p. 122, referred toby the 
pleader making the application, mentioned that the case was a very old 
one and was not cited with aporoval by Mr. O’Kinoaly. 

The prisoner thereupon moved tho High Court under the ravisional 
sections of tho Criminal Procedure Code, and obtained a rule calling on 
the Crown to show cause why the order of the Joint Magistrate should 
not be set aside. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

Baboo Kiskori Lai Sircar, for the prisoner, contended that s. 182 did 
not apply, as no specific person was mentioned in the charge to the Police, 
citing the Bombay case above referred to. 


Criminal Revision No. 28 of 1887, against the order passed by C. B. Garrett, 
Esq., District Judge of 24-PerguDDahs. dated 20th of January 1887, oonfinniDg the 
orderpassed by Baboo Gopendra Krishna, Officiating Joint-Magistrate of Sealdah. 
dated the 11th of January 1987, 

(1) Uorepocted. ‘ 
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PEB. 19. 


Criminal 

Ervision. 


OEDER. 

The order oi the Court IPethekam, C.J., and Beverley, J.) was 

delivered by ,■,.11 

PetHERAM. CJ.—We think that this rule must be made absolute 

to set aside the conviction. 

The facts of the case are that a person wont on one occasion and 14 c. 314- 
informed the Police chat he had been robbed in the street of a shawl, but 
in the statement which be made to the Police he did not indicate any 
particular person or describe any person in such a way asliyany possibility 
could be supposed to implicate any one as the person who committed the 
robbery. All he said was that he was robbed by a person whom he did 
not see, so that in the statement that he made he did not say anything to 
oast suspicion on any one in particular. Under those c.rcutns ances, 
there was no offence within the meaning of s. 182 of the Penal Code. 

That section provides that if any person gives any information to a public 
servant with the intention of inducing him to put his powers in force to 
the injury or annoyance of any person, or to do or omit anything which 
such public servant would not have done or omitted to do if the true state 
of facts respecting whiob such information was given had been known to 

him, shall be pnnished in a certain way there specified 

As it seems to us, that section must be read as a whole and, taken as a 
whole, we think it applies to those oases in which L316J the lolico 
are induced, upon the information supplied to them to do or omit to do 
something which might affect some third person, and whicli they would 
not have done if they had known the true state of things. 

Upon the information which was given to these Police constables 
all that they could be justified in doing was to examine the informant 
as to what bad happened to him. and then make J'’® 

result of that examination might render desirable, but they would have 
no right to interfere with any one or search any one s house because 
there were no circumstances brought to their knowledge for¬ 

particular individual was guilty oi any offence. Under f f 
the most that the statement of the accused amounts to is tha t was 
untrue and was made for the purpose of hoaxing the Police. No dof t that 
is a very wrong thing tor any man to do. In the hrst place it is wrong to 
teU lies, and in the second place it is extremely wrong to "P f f ® 

Government servants by putting them to useless inqnir , comes 
stances of this kind; but I do not think myse f that "f*' " 

within ths msaning of this section, or amounts to a 

hoax for which no punishment is provided by the Code. Under these 
circumstan 9 eB, we cannot make a crime when it is not made one by the 

°“'“T”s?;irl\Sorrbe made absolute to sot aside the conviction; 

the prisoner will be discharged. , , , 

Rule absolute. 

T. A. P. 
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APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Agneio. 

F.ININDHO Deb RaIKUT {Judgment-debtor) v. RanI JUGUDISHWARI 
Dabi {Decree-holder).'^ [22nd December, 1886.J 

Execution of decree—Decree against executors for debts incurred while acting under a 

will afterwards found invalid. Effect of^Thc heir’s liability under the decree— 

The remedy of the decree-liolder. 

Certain executors, actiug under an order of the Court, borrowed a sum of 
money from K.M. for tbe funeral expenses of J D., the testator. K- M. [317] ob¬ 
tained a decree for the amount against the executors and the adopted son of J.D. 
Afterwards F.D. got a decree, whereby both the will and the adoption were set 
aside, and be was declared the legal heir of J.D. E,M. then sought to enforce his 
decree against by tbe sale of the property which now formed part of the 

estate of F. D., who objected to theproceedings. 

Held, that as F.D- was not the legal representative of tbe judgment- 
debtors, the decree could not bind the estate in bis bands; but, in order to 
make the e.state liable for the debt, the proper course of tbe decree-holder was 
to bring a regular suit agaiust F.D. 

[R., IG C. G03 (608.).] 

JOGENDRO Deb Raikut died on the lOfch March 1878. He had made 
a will, appointed executors and left an adopted son. The executors took 
out probate, and gave a bond to Kali Mohun Rae for a sum of Rs. 5,000, 
which they had borrowed for tbe performance of tbe funeral ceremonies 
of Jegindro. Kali Mohun obtained a decree for the amount on the 29th 
July, 1881. In the meantime Fanindro Deb had brought a suit for tbe 
establishment of his right to the estate left by Jogendro, and to set aside 
tbe will and adoption. Fanindro fought up to the Privy Council aod 
obtained a decree on the 14th February, 1885. On the 26th March the 
estate of the deceased Jogendro in Hycuntpore was attached in execution 
of Kali Mohuo’s decree. Afterwards under the direction of the Subordi¬ 
nate Judge the name of Fanindro Deb was substituted in respect of the 
estate of Jogendro Dob, and a fresh application was made in execution for 
the sale of the property. Fanindro took objection, and his principal 
ground was that, inasmuch as he was not a party to tbe suit, the decree 
was not enforceable against him, nor was the estate whicb had now passed 
to him liable under that decree. The Subordinate Judge, bolding on the 
authority of Sudindra v. Budan (1) that the objector was not entitled to 
go behind the decree and re-open the whole case, granted the application. 

Fanindro Deb appealed to the High Court. 

Mr. Woodroffe. Baboo Srhiath Das and Baboo Bhagabati Charon 
Ghosc, for the appellant. 

Mr. Evans, Baboo Gri.di Chunder Chundcr Choiodhry and Baboo 
Muhuida Nath Roy, for tbe respondent. 

[318] The Court (Prinsep and Agnew, JJ.) delivered the following 
judgment:— 

JUDGMENT. 

The matter before us relates to the execution of a decree obtained by 
Kali Mohun against the executors of the estate of Jogendro Deb, deceased* 

• Appeal from Order No. 216 ol i886. against the order of G. J. B. T. Dalton, Bs<l" 
Subordinate Judge of Jalpaiguci, dated tbe 20th of May 1686. 

(1) 9 M. 80. 
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acting under an order of the Court, and also against the minor, stated 
to be hie lawfully adopted son. represented by che widow of the deceased 
as guardian ad litem. The decree was for money borrowed by the execu¬ 
tors to celebrate the fooeral ceremonies of the deceased Jogendro, and 
was made on the 29th July 1331. In 1878 a suit was brought by 
Eanindro. the appellant before us. to establish his right to sueceed to the 
estate of Jogendro. ani to set aside the adoption of the minor as well as 
the will in his favour. On the lUh of November 1879, Fanmdro obtained 
a decree in the Court of firs', instance. An aopeal against this order vvas 
neading before this Court while the suit by Kali Mohun wa^ still under 
trial. That appeal was decided on the 24ih June 1881. in favour of the 
adoption, reversing the judgmoot of the first Court which had been 
obtained by Fanindro. At that time also, it may be observed. Kah Mohun s 
suit had not been decided. On the 27th of December 1881, Kali Mohun 
took out execution ani attache I certiin properr.y belonging to the 
iudgment-debtor. On the 22nd of Fabruiry 1832. Jugud.shwari, the 
widow of Jogendro and the guardian of the minor whose adoption had been 
disputed, purchased this dacraa. and on the 20th of March following was 
substituted in the place of the decree-holder as his assignee. No furbhei 
proceedings were taken, and oath 3 5tn of April the proceedings termi¬ 
nated. On the 6th of November 1881. Jugudishwari. the assignee of the 

decree-holder, applied for exacutioi against Jogmdro who had attamod 

majority. The appeal in the suit brought by Fanmdro was heaid b> the 
Privy Council in the early part of Dscember, and judgment was deliveieil 
on the 14th February 1885. setting aside the decree of tins ^ourt and 
restoring that of the first Court in favour of Fanindro Isee L. li.. 1- 
Ind App 72). Nevertheless the execution of Kali Mohun s dcciee pro¬ 
ceeded, and. on the 26th of March, the estate of the deceased 
Bycuntpore was attached. On the 2nd April orders for its sale were passed, 

andonL 7th of May. Fanmdro objected that 
[319] taken out against him. as he was not ooo 

or a party to the suit. This objection was allowed on ^ 

and the Subordinate Judge expressed the opinion that ^ J 

course will be for decree-holder to -PP ^f° 1 Th.t t 

Deb substituted for that of Jogendro Dob, ou e gr ^ renewed 

of Jogendro Deb is liable.” The proceedings 

on tLieth July, and on the 25th of September Fanindro again laised 

objections, which may be shortly described as those 

presented before us in this appeal. ^ The Su or ’Fanindro is not 

them on the 20th of May, 1886. It is first objected that ranmdio is no 

bound by any of the acts of the executors and others 

wUl and adoption made by Jogendro Deb. which this it K 

declacei invalid by their Lordships oi the Privy Council. To ^his . s 
replied that, so long as the probate was operative, the acts of tl e 

executors within the authority conferred on them 

rre^r'ndr HinL^r, 

&ra:i FoJ^FTnioa; it \z\zz zZoZi 

the executors were much more than suffic e Sub-Judge of 

objeotioa raised is to the jurisdiction of the Court 

Eungpore to pass the decree now under execution, and of the uourG 
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1886 of the Sub-Judpe at Jalpaiguri to take proceedings in execution. This is 
Dec. 22 . an exceedingly complicated and difficult matter. The suit was instituted 
— by Kali Mohun on llch February, 1881, in the Court of the Sub- 
Appel- Judge of Rungpore. which, it is not disputed, had jurisdiction. On 
LATE 24th March following a notification was published by the Govern- 
OlVlL. Bengal under s. 10 of the Bengal Civil Courts’ Act of 

- 1871. vesting the Deputy Commissioner of Jalpaiguri with powers of 

4i C, 316. a Sul)-Judge from the 1st Asril next, and further declaring that from 
tliat date the Siih-Tudge of Rungpore shall cease to have jurisdiction in 
Jalpaiguri. We are next informed that on 6th .\pril following the Registrar 
of the High Court under its orders directed the Sub-Judge to continue to 
[320] exercise jurisdiction until further orders. lie consequently pro¬ 
ceeded with the trial and finally made a decree. Execution was how¬ 
ever taken out in the Court of the Sub-Judge at Jalpaiguri. No order for 
the transfer of the decree under s. 223 of the Code appears to have been 
made, and it would seem that the proceedings were taken under authority 
of the Government of Bengal of 1st April. It would certainly not be open 
to a judgment-debtor to question in execution the jurisdiction of the 
Court which had made the decree, but Faoindro, whom it is sought to 
bind by that decree, was no party to it. He holds the estate from which 
it is about to be realized; and ho justly contends that he is entitled to 
an adjudication of all those objections before the decree can be realized 
from his estate. We are aware of no precedent under which an objection, 
such as have been raised before us, can be taken in the course of execution. 
Mr. Evans contends that it is for Faoindro in another suit to have himself 
absolved from liability under the decree, and that as in stands it can be exe¬ 
cuted against the estate. The matter is of considerable diOiculty, but after 
some hesitation we have come to the conclusion that Faniodro cannot be 
held liable to satisfy the same, and that, if the decree-holder wishes to make 
him liable for the debt incurred, he should bring a separate suit in which 
matters which cannot be tried in tho form in .which the proceedings are now 
before us may be regularly and finally determined. Faoindro cannot be re¬ 
garded as tho legal representatives of those who incurred the debt, and if it 
be sought to bind him as now representing the estate which was then 
represented by the parties to the bond, he can be made liable only in a 
separate suit. 

We accordingly set aside the order of the Sub-Judge and direct that 
execution be stayed. 

Appellant will receive his costs. 

K. M. c. Order set aside. 
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[321] APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. JiLStice Beverley. 

Rahim Bdx {Auction-purchaser) v. Nundo Lal Gossami and 
ANOTHER {Decree-holders) AND Sital Chunder Munerji and ot 

{Judynient-debtors).’^ [Sod February. 1887.1 

Tmaocy Act tVlIl oj 18851. s. in-De,mU. Nature ol-Jurisdicl,ou- 
Application under s. 012 oj the Civil procedure Code. 

The deposit uodor s. 174 of the Tenenoy Aot mast be "^,'^l“„‘nder 

[DUo.. 2 C.W.N. 474 (477); R.. 23 B. 723 (725).] 

Sital ChDNDER MuKBRJI. on behalf of himself and a minor along 
with oC co^nanl, .ade ao application to the Subordinate Jud«e under 
s 174 of the Bengal Tenancy Act to set aside a sale of their joint tenure, 
and under the special circumstances ot the case, the Court 
deposit, although it was not made strictly w.thm tune 

evL, was partly in cash and partly in “ Government ; 

bv wav of security for a balance of less than Rs. 600. The Louit, no 
withstanding the objection of the auction-purchaser view that oL'of the 
with the consent of the decree-holder, and upon „„.i,ned and that 

parties was a minor, that the deeree-holder 

‘^Uttld^t lher:w:r:tS?ompha^ of t^e 

section, and set aside the sale, allowing the auotion-purchasei per 
cent, on his purchase-money according to law. , 

On the motion of the auction-purchaser the High Court issued a 

rule under s. 622 of the Civil Procedure ° ^ . i: fo-r the 

Baboo Gurt^a. him Baboo On.^ 

Sanc^with ttoTa^. Sere was a sufficient ^epo^t ^ the m^aoing 

of the section. The decree bolder Jg ^be'TaCge oTte Ac^ Ts not 

must be taken to have fecoverablo under the 

amount recovered under the decree -procQdnve 

decree. ” There is no ground of relief e exerci e of his urisdiction, 

[322] Code. The Subordinate under e. 622 is 

,u.tffin of jurisdiction here. 

BajuArntr Hassan Khm.v. Sheo a s petitioner, in support of the 
Baboo Troyluko Nath NMer, lo v ^ Promissory 

rule..-There was of the section confer on the judg- 

Note IS not a ^gal tender. detriment of the purchaser; the 

ment-debtor a substantial right to t . j ; favour of the judg- 

section should not therefore be imniaterial. There 

ment-debtor. The <=o“»ent o the decree hol^o^ 

being DO legal tender in this case, 

Subordinate Judge had n o jurisdiction to se t aside the sa^- 

•OivURaleNo. oH866 
Subordinate Judge ol Hooghly, dated the Idtn wove , 

(Ij ll I.A. 237 = 11 C. 6. 
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The Court (Prinsep and R.averley, JJ.) delivered the following 
juflgmont;— 

JUDGMENT. 

This is a matter under s. 174 of the Bengal Tenancy Act, in which 
the Suhoidinato Judge has sot aside the sale on receiving from the 
dehtor what, in his opinion, represented the money due to the decree- 
holder. and the ocrcontage allowed to the auction-purchaser. Three 
objections are raised before us : first, that the case does not come within 
the Bengal Tenancy Act; secondly, that the deposit was not made in 
time: and, thirdly, that from the nature of the deposit made, it was 
not a pro])er deposit such as would entitle the judgment-debtor to 
relief. It is unnecessary in the view that we take of the merits of 
the case to consider the first point. The facts found by the Subordinate 
Judge seem suCiciently to show that the deposit, if it were a proper 
deposit, was made in proper time. We are, however, of opinion that 
the tliird objection is fatal. Tlie judgment debtor deposited a sum of 
money in cash and also a Governenent Promissory Note for Rs. 1,000, 
which, if negotiated, would probably be more than sufficient to cover 
the balance duo. Tlie auction-purchaser and the decree-holder both 
objected to this kind of deposit, and represented that there w'as no power 
to negotiate this Government Promissory Note. Two days later, 
[323] the debtor came to terms with the decree-holder, and on certain 
conditions connected with the probable difficulty to negotiate this Promis¬ 
sory Note, tne decree-holder agreed to accept, this Government Promissory 
Note, and the balance in cash paid in in satisfaction of the amount due 
to liim. The auction-purchaser, however, still objected, although the pay¬ 
ment to him was apparently to be made in cash. We think that to claim 
the benefit of s 174 the judgment-debtor is bound strictly to comply 
with its provisions, and that the deposit made should be of such a nature 
as to be at once payable to the parties. In the present case it is quite pos¬ 
sible that DO objections may have arisen, but if a deposit otherwise than in 
the currency of the country were receivable, the finality which the law con¬ 
templates in such a transaction would be completely lost, and the time of 
the Court would be unnecessarily occupied in determining various points 
which the Legislature never contemplated in such a matter. Under such 
circumstances we tliink that the order of the Subordinate Judge must ,b 0 
set aside and the sale confirmed. Tbe petitioner will be entitled to his 
costs, which we assess at Rs. 50. 

Buie absolute. 


14 C. 323. 

APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Ghose. 


Drobomoti Gupta and others {Defendants) v, C. T. Davis 
AND OTHERS (Plaintiffs).* [24th January. 1887.] 

J?(?criwr, Power of—Suit to eject tenant clavning permanent tenure without leave of Courf 
—Notice to quit—Limitation—Adverse possession-Tenant claiming to hold perma¬ 
nent teniae as against landlord—Landlord and Jungleburi tenure—Hiiida 

widow. Power of, to grant juogleburi tenure in respect of chur land. 

D wag appoioted receiver in a partition suit pending in tbe High Court by 
order which, amongst other tbinga, g avebim power to let and set tbe immoveable 

• Appeal fr^ Original Decree No. 492 of 1885. against thedeoree of H.Beveridge* 
Esq., Judge of Furreedpore, dated tbe 6tb of July, 1885. 
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property, or any part thereof as he should think fit. and to take all su^ 

laSful aid equitable means and remedies for recovering, reali^ziug 
payment olTo ro».s, issues and profits of the said 

“ Tr-“iit.;’ “bS: :.S“ .V 

0 retain tenant;" the estal, who claimed to hold “ jth'com^ 

wards instituted a suit to eject them, also without special leave of the 

the suit must be dismissed. 

B, a Hindu widow, granted a jungleburr tenure ^onUm 

of a clmr belonging to bet husband s c» a e. tenure It died in jannary 

tenants signed by a ^ daughters, the'last of whom died on 

1861, and was succeeded ^ c,->,id<ons succeeded lo the estate, 

the 31st Decemoor 1880. On her death p-ipors and amongst them a 

On R's death J and P got possession ^ f in 1865 proceedings 

doMf granted by the tenants m return the tooting of those docu- 

wete taken by the tenants to obUin k • ^ p j^sti^uted 

monts. which proceedings dotci to be forgeries, and 

suits against the tonanis alleging the . that 

seeking to enhance the rents P»y*^ «^ that J and P bad 

S'saetB difi not b-d ibcwu^ that tb.y held a per- 

all along been aware of the claim ma ground that it was too late 

manent tenure, and the suits were dismissed on the grouna^i 

tor J and P. after the lapse ofna^es of the grandsons to eject the 
In 1804 D, a receiver, instituted a.ui grandsons’ reversioners were not 

tenants on amongst other grounds ^vas not binding on them ; 

bound by R's acts, and that the ^ !""Toc^ that at all events 

that the tenants were middlemen and bad n g P defend- 

the plaintifis were entitled to 

ants, as there had been Urge things pleaded limitation, res judicata 

anddowl. The deicndaots amongstotberthmgs p 3 ^ as to bind the 

and that R had the power to grant the jungleburt tenu 

reversioners. r^^jonu had no right of occupaney, and 

Held, that being other grounds^ they vvere liable to have the 

that were the suit not dismisBcd for a.^u.ia hv them which was 10 excess 
rent eeeeseed on the whole amount of lands held by them, wn 

of that covered by the amulnama and ’ brought by J and 

That the suit was Jjarred by ^ joversioners was never decided, 

P, the question of whether R s acts bounu mo r . u „ ^ irt mn on 

That the suit was barred by limita.on.^ .taTe^^errS^ron ^re 

R's death (as frErunder^ a permanent lease, and though J and 
tenants claimed to hold the tenants was adverse to them), and more 

P received rent, the ... iv of 1871 came t3293 >"*-0 

than twelve years elapsed before " , tj^Ie by adverse possession as 

therefore tho defendants bad then o defeated by the provisioos of the 

against all the reversioners '’b.ob couW not be defeated by P 

subsequent Limitation Acts of 187 ^ jungUbnri tenure granted by a 

Held, further, that the 81109^°° , ^gonthe circumstaucesof theland. 

Hindu widow is binding on f gp,,; of a chur where no legal 

n.2,“.ryTn^S:laH o?fho“ Jlaow^^Bhowo, could uudar any circumstances ho 
binding on the reversioners. „ ,n,o_«RPtt 1913 = 

[flo«.„ 8 M.L.T. J68 •, R. 6 O.L J. Y,“=.^'ig°k?°367 (367 373) -17 AAV N.’ sb ( 75 0. 

jy^8^66?rs ac; !^77^)^i?l8 a «7 ,480,; 75 M. 507 ,513,.] 

the facts TPhich gave rise to th^ “'“a" who'^dM Tany 

in Buifc originaUy belonged ^ widow named Eaehmoni. 

years ago without leaving a son, but leav g 
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who succeeded to his estate and held it during her life. Rashmoni in her 
turn died in 18G1, and the estate passed into the hands of her two daughters, 
Padmamoni and Jagadumba, who remained in possession jointly till the 
death of Padmamoni. After her death Jagadumba continued to bold the 
estate up to the date of her death, which took place on December 31st, 
1880. The succession thereupon opened out to the grandchildren of Raj 
Chundcr, who were all daughter’s sons. Upon Jagadumba’s death disputes 
arose between the grandchildren, and in the end a suit was instituted on 
the Original Side of the High Court for partition of the estate between 
them and other relief, and in that suit Davis was appointed receiver by an 
order dated the 11th August 1881. The portions of that order material to 
this case were as follows:— 

“ It is ordered that Charles Thomas Davis, Esq,, be and he is here¬ 
by appointed the receiver without security * * of the immoveable 

property (except such portion of the family dwelling house and such other 
property as yields no income) of the estate of Raj Chunder Dass, deceased, 
in the pleadings in this suit named, and of the rents, issues, and profits of 
the said immoveable property of the said estate, with power to get in and 
collect all the outstanding debts and claims due to the said estate. * * 
And it is further ordered that the said receiver do take possession of the 
said property, moveable and immoveable, of the said estate, and collect the 
rents, issues and profits of the said immoveable property, and that the 
tenants and occupiers do attorn and pay tbeir rents in arrears and growing 
rents to the said receiver, and that the said receiver be at liberty * 

to lot and set the said immoveable property, or any part thereof as he shall 
think fit, and to take and use all such lawful and equitable means and 
remedies for recovering, realizing and obtaining payment of the said rents, 
issues and [326] profits of the said immoveable property and of the out' 
standing debts and claims by action, suit, or otherwise, as shall be 
expedient, and for that purpose to use the names of the plaintiffs and 
of the defendants. *-**'• 

In pursuance of the power given him to use the names of the plaintiffs 
and defendants, this suit was instituted by Davis in tbeir names on the 
19th August 1884 to recover possession of a certain chur called Chur 
Gobra from the defendants. Tho plaint alleged that, whilst Rishmoni was 
alive, the defendants Nos. 1 and 2 and the predecessor of defendant No. 3, 
colluded with the karpardaz of Rashmoni and obtained an amxdnam 
in respect of l.GOO bighas of land at a jumma of Rs. 1,000, but that there 
bad been gradual accretions to the chur, and they were now holding 
about 2.937 bighas ; that as Rashmoni only held a Hindu widow’s interest 
in the estate, she bad no power to make any settlement of the chur to 
enure for a period exceeding her life, and that she had no valid or 
legal necessity for making the settlement in question, so as to bind the 
reversioners; that the defendants were not cultivating tenants and could not 
therefore acquire a right of occunancy; that after the death of Rashmoni, 
though Padmamoni and Jagadumba succeeded and received rents from the 
defendants, their interest was limited to the periods of their lives, and th® 
reversioners were in no way bound by their acts; and that, though there 
was no necessity for so doing, a notice to quit had been served on the de¬ 
fendants on the 30th Assin 1290 (15th October 1883). The prayer of the 
plaint was for ejectment of the defendants and for kho.s possession with 
mesne profits, with an alternative prayer for enhancement of rent on the 
whole amount of land held by the defendants, or at all events to have rent 
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assessed on the lands held by them in excess of the amount covered by 

“v"pieas were raised in the written statement of the defendants 

and amongst them were the following, mz that the 
limitation; that the notice was not served as alleged th . 6 

amulimma was a jungle infested by wi Jgj on the 27th Kartic, 

bring it under cultivation, the ™"l® ,^,i^f,hat no rent was to 

1260 (nth November If ^ he condition being^that^no 

be paid for three years for ff Vf" oYn„as and from and alter 1266, 
tor 1265 at 6 annas, and for 1266 at 8 . g ^ i^jgha. On receipt 

the jumma was to be f hg^Vd spent some Rs. 10,000, 

of the amwhiaJiM the defendants allowed , j the lands under 

in exterminating the wdd a do,cl from 

cultivation, and that in the year 1- 

them, the amtilmma, and the copy of j x, dgifludants 

authorised naib as was customary m J 

further claimed to have ^ exercising a nermanent junolcbun 

over 12 years, and to have been ® they were not liable to 

iumrmi right, and they therefore contended that they 

ejectment. . i „„ a„iM insticuted by Padinamoni 

The plea oE res judicata bas® enhance the rent of the lands 

and Jagadumba, in which *■ the amuhiaHKi and dotvl were 

held by the defendants, allej^ing ‘ them ‘ and that llashraoni 

forgeries, and even if genuine invalid effect’for a longer period 

had no power to grant a settlement on 

than her life. The suits terminated rlicmissed The grounds 

the 13th April, 1877, s"td in tlm ,udg- 

upon which they were so dismissed pi-evious to these suits, 

ment of the High Court m Court in 1865 by Jugadumba 

proceedings had been taken in the Lo kabulvats at enhanced 

and Padmamoni against the defen ^ they held a perma- 

rates of rent, and the defendants then con e 

nent tenure under the amulnama a fUe lower Court that Davis 

the tent enhanced. It was dated the 25bh Pons. 

served a notice of enhancement on t p .. held that the defendants 

1288 (8th January, 1882). The f f J'®‘“d also that they were 

[328] were trespassers and not entitled t^^ ^t^ ^ permanent title-Bubu 
equally not entitled to notice as J Rashmoni had no 

V. Vishvamtk Joshi (l); that the n defendants ; that it was not 

' power to grant the settlement m favou acknowledged 

proved that the reversioners bad ratine neither barred by limitation 

the defendants as tenants ; that middlemen had not acquired 

mor res judicata; and that the defen ^ the plaintiffs a decree f^r 

-a right of occupancy. The Court aeco 8- - - 

-- (1) SB. 328. 
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ejectment of the defendants and for khas possession with mesne profits 
for three years. 

Against that decree the defendants now appealed to the High Court, 
upon Grounds which sufficiently appear in the arguments of counsel and 
the judgment of the High Court. 

Mr. M oodrojfe, Baboo Grija Sunkar Mozooyndar and Baboo Gurudas 
Bancrji, for tho appellant. 

Jlr. hvam, Baboo Srinath Dan, Baboo Gopi Nath Mukerji, and Baboo 
Ouuefih Chunder Chundcr, for tho respondents. 

i\Ir- M oodrofte and Baboo Gurdas Banerji for appellants.—Assuming 
the defendants to be liable to ejectment at the suit of the plaintiffs, other 
than the receiver, they are nevertheless entitled to proper notice to quit 
before being sued in cjecrnient. At the lowest they are yearly tenants. 
Their tenancy, whatever it was, did not terminate immediately upon the 
deaths of eitlier Rashmoni Dasi or her surviving daughter Jagaduma Dasi, 
unless it can be successfully contended that a Hindu heiress cannot create 
a tenancy from year to year—a proposition for which no authority can be 
found. No proper notice having been issued or served upon them, the 
defendants contend that this suit should, even on tliis ground alone, 
Iiave been dismissed—C/irt/Kn Sim/k v. Muhma Ball (l) Bam Khelavmn 
Shufh v. N-usmmut Soondra (2). 

The Bombay decision— Baba v. Viskvaiiatn Joshi (3)—relied on by the- 
lower Court as obviating the necessity of notice, is inapplicable to the 
facts of the present case, as there liaa been [329] here no repudiation 
of the landloid s title, and proceeds moreover upon the erroneous assump¬ 
tion that the principle laid down in Vivian v. Moat (4) is applicable to 
this country. Kali Etshen Tagore v. Golam Ali (5) and Kali Krishna 
Tagore v. Golam Ali (6) are the most recent decisions of this Court on 
tl is point. The notice said to have been served upon the defendants 
purports to have been signed by Davis as receiver. It is not found.tbat 
it was so signed, and there is no sufficient proof of service in the face of 
the defendant’s express testimony to the contrary. But even if the notice 
in question were in fact signed by Davis and served upon the defendants, 
it is nevertheless insufficient in law. Davis had as receiver no power' 
to issue it without the special leave of the Court. The order appointing, 
him, it. is true, empowers him to take and use all such lawful and 
equitable means and remedies for recovering, realizing and obtaining, 
payment of the rents, issues, and profits of the immoveable property and 
of the outstanding debts and claims by action, suit or otherwise, as 
shall be expedient. But these words do no moi’e than utmost empower 
him to eject tenants from year to year admitted by himself. They 
cannot be construed so as to empower the receiver of his own 
motion to issue notices of ejectment to tenants who, as the defendants 
in this case, had for years been in occupation under a claim of perma¬ 
nent tenancy. A receiver does not represent the owner of the estate- 
in his charge as an officer of Court, and should not therefore fail to 
obtain leave of the Court before proceeding to determine an existing 
tenancy, and without leave of the Court he can neither sue or be sued— 
Kerr on Receivers, pp. 148 et seq; Mansfield (Lord) v. Hamilton (7): Wynn 
V. Lord Newborongh iS] ; Ward v. Swift {9); Wilkinson v. Gangadhar 


(2 


^^2. (3) 8 B. 228. f4) L. R. 16 Oh. D. 780. 


(1) 7 0. 710. 

Is! si?- P 2 Soh7and Leimyls: 

(8) 3 Bro. Cb. Ca. 88 = 1 Ves. Jr. 164. iqi s TJt 


(9) 6 Hare 312. 
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Sircar(l): and JlfiiJer v. Bam Banjan Chahravarti{‘:^l Heva the receiver not 
[330] only had no authority to issue tho notice said to have been serve 
upon the defendants, but was, in suing them in ejectment aoting of he 
own motion without the leave of the Court, and, as would 
without even the authority of the owners of the estate, whose names 

used in this most harassing and costlv litigation. _ 

This suit is moreover barred by limitation ® liO.»»S. 

19lh February, more than 12 years before Act IX of 1871 came mto 

operation, and consequently the Full Bench 

snnno Kumar Ghose (3)1 does not touch the present ^ 

to be that which it does not profess to be^a ,tion 

of Act XV of 1877, and the defendants had by adverse Pos-ession 

against Bashmoni’s daughters, who ‘hough females, fuUy represcn^^ tl 

estate, acquired a valid title by prescription to tho land m More Act 

IX of 1871 came into force, and the right of suit thus lost as 've'the 

right of property thus gained were alike >»>uttecte,l by odher Aot IX j 

that the former dealt with suits hfjevei^.oners on the ^“‘h ° ““ 

widow whilst the latter dealt with suits by Hindus or ouiecans 
entitled to the possesnon of immoveable property ‘h^ toth of a Hid 

or Mahomedan female-two ‘;"/;„.”“rthe one Aot as 

below was in error “ter and in considering a person 

equivalent to Hindu female in tne o ,,n tu j en^oved ) 

(afiainstwhomadverse possession for upineaoing of the liitf'r Act. 

to be a person entitled to possession wit richtful owner.— 

Limitation Acts are to be strictly (4) ; Uminshajikar 

Dayachand Nemchand v. , ^alvantrao v. Puroholum Hidhe- 

Lakhmiraw. v. Chholalal lajeramK')). fho Hich Court of 

Shvaris). It was found as a fact by the if 
the 13th April 1877. that P^^amoni aoo .Tagad^ 1^ d ^ 

been aware that the present defen binding on [331] 

nent tenure under ‘h® S,r,gh (7) ; T.katt 

the reversioners— Pertaonarain . /pr 

Ram Ghunder Singh v. Srimaii Madho 'hh 

It is not alleged that the <='"^-‘3 7/: that he holds 

that ■'a ’'"“7 ^ years within which to pro- 

a permanent tenure, the landloid rhowdhree v. Mohesh Chunder 

ceed to protect his interests -Ofym I ^ Saroo Coomaree (10); 

SiMar ( 9 ); retetnee Guura » Saiha v. Nagapd (12); 

Petambar Baboo v. Nilmony Sin(jn U 1 Mnnkpriee (13). 

Bejoy Chunder Banerjee v. • ^egan to run in 1861. on the death 

As in this case adverse PO®®®® ..molete before 1873 when the Act of 
of Eashmoni, the twelve years reversioners had 

mi came into “ widow /’ and the daughters were the 

twelve years from the death of tne 

reveraioners, '""y "® 7 Tv m jtdicata, as the effect of the judgment 

Next the suit IS barred by res j to hold that the dowUnd 

of the High Court of the 13th Apri. 97^, binding on the reversioners. 
mulnarna were geoume Qoonweni , Eashmoni. fully represented 


(1 

1 6 B.L. B. 4B6. 

(6 

1 1 B. 19. 

(e 

112 I.A.188»12 

fu 

18 0.798. 


(3H 0 0.1014. (3) 9 0. 934. 


(41 4 B. 515. 


(61 9 B.H.O. 99. m (iQ) 19 W. R. 252. 

‘(wA? B. 96. 
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the o^ute. They bad an interest analogous to that of the widow, and the 
principle to bo applied is to be found in Proaunno Kiwiari Debya v. Golab 
Chand Baboo (1), and Nobin Chunder Clmckerhutty v. Issur Chundir 
Chuckerbutty (2). The suits brought by Jagadumba and Padmamoni were 
dismissed, and as the plaintilT is bound to include in his plaint the whole 
of his claim and all his grounds of attack, and as these suits were dismissed, 
we must take it that the effect of the dismissal was that the Court decided 
that the tenure was a permanent one, and that the defendants could not be 
ejected or their rents enhanced. 

The defendants also contend that Rashmoni was entirled to make the 
settlement, having regard to the nature of the land at [332] the time 
it vTas made. A Hindu widow, so long as she does not commit waste, 
is entitled to manuge her estate in any way she pleases, and for effec¬ 
tuating such management to lease or settle the lands comprised therein, 
and such leases or settlement, whether temporary or permanent, will 
ensure beyond her own life, provided she acts in that behalf as a prudent 
owner and to the benefit of the estate. In ascertaining whether a settle¬ 
ment made by a Hindu widow is such as could be considered the act of 
a prudent owner, and for the benefit of the estate, one must look to 
the position of affairs at the time when such settlement is made, and 
not be guided by the light of subsequent events Here the lands were 
lying waite, an.! were covered with jungle, and overrun with wild 
animals. Considerable expense was therefore necessary to be incurred, 
and that for several years, before such lands could be brought under 
cultivation, which the widow was under no obligation to incur, and for 
which she might never obtain a return, and under these circumstances 
this settlement was not only a fair and reasonable one, but also one 
actually resulting in great benefit. Evidence was tendered to show the 
condition of the chur and that the lease was of a nature similar to settle¬ 
ments made by neighbouring zemindars for similar lands, and therefore 
the act of a prudent owner; but that evidence was rejected, and before 
therefore it can be held that it was not an act which would be binding 
on the reversioners, that evidence would have to he taken. As to the power 
of a Hindu widow in this respect see Pertabnarain Sinqh v. Trilokinath 
Shujh {3}; Sreemutty Piiddo Monee Do^sce v. Dwarka Nath Bisivas (4) I 
Hurry Mohun Rai v. Gonesk Chunder Dons (5) ; and Hayne’s Hindu law, 
S.544. 

It cannot he contended that a Hindu widow who fully represents 
the estate of her husband, aod is seized of it as her own, though without 
power of alienation save for necessity or under the circumstances before 
mentioned, is in this respect in a worse position than a Shebait, who may 
grant a permanent lease of debutter property, of which he is merely 
manager, if the granting [333] of such lease be beneficial to the estate, 
and the lease be of such a nature as a prudent owner would grant ’» 
Prosunno Kuniari Debya Golab Chand Baboo {l)\ Koyixoar Doorganath 
Roy v. Ram Chunder Sen (6). 

Here Rashmoni had a large chur covered with jungle, uncultivated 
and yielding no profit whatever. Bringing it under cultivation was no 
part of her duty, nor was it an incident to the proper managetneut of the 
estate to spend income which was her own in order to bring it under 
cultivation for the benefit of the reversioners. She adopted the oour^ 

{!) 21 A. 145 = 14 B L R. 450. (2) B.L.R. Sup. Vol. 1009=9 W.R. 505. 

13) 11 C. 186 (197). (4) 25 W. R. 335. (6) lO 0. 823. 

(6) 2 G« 341. 
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usually adopted by prudent owners, and granted a jungkbun tenure in 

order to have the cto brought under cultivation, and made a source of 

S^t to thTestate. You cannot require a Hindu widow to be more pru ^ 

Lnt than a full owner and set aside a lumjlebun tenure, because it tuins 
out at a subsequent period tbat the reversioners coulu obtain a hiRbei rent 

‘'‘”CSiffs^a:-e1"ned Rish Jagadniiiba and ^ 

.rslr^Hant 0 . 

u ♦u 4- 4-Ua offAnf of the amulnaina and dowl has been to alienate the 

irrelevant and unnecessary. „,-a,aun-< o( a nermanent tenure 

Thftt-A Mn hfl no doubt tn^t giauifUJc, ^/a\. 

amounts to an alienation. Lalloooic fe»i- hinnut Mohhii 

Maharanee Shibessouree Delia v. y^/iooia 7 in p Dcbya v. 

Bosses V. Mussumal Shokheemoney Dosses (6) , Prosimno human vemja 

cL'e fiilurnj Mohun Rai v. Gonesh Chmdcr Boss ( 8 ) does 
L 334 J ibecaseoi iiu j it cannot be contended 

not assist the contention under' cultivation it was necessary to 

that in order to bring s merelv a recently formed chur 

alienate it, for it was not virgin ) t ^ tliemselves were a source of 
covered with scrub and glasses defendants that some 

revenue to the estate. It is also . cultivation, and even tbat 

Ks. 10,000 only were spent in ’ 1 ““^ ^.fd rbv R as tbo 

amount, if actually spent, could have * 

estate of Eaj thunder was a ^3 defendants 

Upon the question necessary, it was served, andno objection 

was taken m the Court below th- ^ ^ ^ ^yhich 

by Davis; and had such ob]ec ion bean 

might easily have been : pQ^^ered bv the order appointing 

objection that the receiver was n P .< .. 

him to give notice to quit. The by suit ” are ample 

to “recover, realise, f aio pay^of ola ^ 

to include such a tenancy is merely a yearly one. Even 

can give notice to quit when the y entitled to a 

if it be held tbat the notice was ■ ^ declaratory decree that 

decree for ejectment, we are stU tenure claimed by them 

the defendants are not entitled to P leave us to bring a 

-Kali Krishna Tagore v. notice next year. 

fresh suit to eject them upon serv .K. . pj^Q^ounno Kumari Debya v. 

The suit is not barred by KoonwarilO ); Nobin 

Qolab Gkand Baboo (7); (H): Pertahmram 

' Ohunder Chuckerbutty y. IssurChu 

I Singh v. Tnlokinath Singh (12b--- mi M.,«hairTi3. 
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The QuoskioQ was oot decided by the judgment of the High Court in 
the previous cases as contended by Mr. Woodroffe, and if the Court 
finds that the question was not fully tried out and decided, there can be 
no bar on that account to this suit. Could [335] it be said that the 
judf’inent in Pctamhar Baboo v. Nilmoni/ Singh Deo (1) could be pleaded 
as res judicata against a subsequent rajah ? 

As to limitation—a reversioner has 12 years from the time when his 
estate falls into possession within which to bring his suit— Srinath Kur 
V. Prossunno Kumar Ghosc (2). In this case there was no hostile asser¬ 
tion of right till the year 1865, when Jagadumba and Padmamoni brought 
suits in the Collector’s Court for kabulyats at enhanced rates. The case 
of Tekait Earn Chundcr Singh v. Srimati Madho Kumari (3) is conclusive 
upon the question as to the period of time when limitation begins to run. 
The acts of the two daughters in no way affect the reversioners. When an 
alienation is made by a widow and ratified by a daughter, the whole princi¬ 
ple of the law is opposed to the alienee taking any thing, for no one of 
several successive female holders has any more power than the other. Isri 
DuiKoer v.Mussumat Hanshulti Koerain {4). Therefore the defendants could 
derive no benefit by the acquiescence of Jagadumba or Padmamoni in the 
acts of Rasbmoni, daughters not being protectors of the estate. 

The case of Bcjoy Chundcr Banerjee v, Kally Prosonno Mookerjee (o) 
throws no light on the subject, for in that case Mr. Justice Markby 
thought that the possession of the wife was adverse. 

to ratification by the plaintiffs,—the judgment of the lower Court 
is right, and there is no evidence that the plaintiffs in any way ratified 
the acts of Rasbmoni. but on the contrary evidence to show that they 
disput’.ed them frona the first. 

Mr. Woodroffe, in reply.—Notice was necessary in the case. Ram 
Khelawun Shigh v. Mussamut Soondra (6) lays down that persons holding 
over cannot be treated as tresnassers without reasonable notice, and 
Chaluri Siugh v. Makund Ball (7) lays down the same proposition. Rash- 
moni, Jagadumba and Padmamoni [336] could create a tenancy from year 
to year, and no tenancy terminates on the death of the widow who creates 
it; but the tenant is certainly enticled to hold till the end of the year. 
Besides rent was received after the deith of Jagadumba, and the tenancy, 
whatever it was, was admitted thereby [Cazee Stjud Maho 7 ned Azmul'f. 
Chundee Lull Pande.y (8), aud the defendants could not therefore be 
treated as trespassers. 

Tho setting uo of permanent lease is nob a repudiation of the land 
lord’s title [Kali Krishna Tagore v. Golam Ally (9)], and therefoie notice- ■ 
was necessary, and as ic was not given, the suit must fail. 

Next Mr. Evans contends that at all events he is entitled to a decla¬ 
ratory decree, but be got no such decree in the lower Court, and he has 
not appealed, nor is he entitled bo any such decree even if he had 
asked for it. which he did not. As to the poict of limitation-— 
immediately on Rashmoni's death the daughters could have ousted 
the defendants, and they were well aware of the amulnama and dowl at 
that time. The whole current of decisions show that limitation commen¬ 
ces to run from the time when the vendor is aware that there is an asser¬ 
tion of a claim to a permanent tenure— Maharajah Rajundur Krishxoa^ 
Singh Bahadoor v. Sheopursun Maidin Saiha v. Nagapa{'kV> 

(1)3 0.793. (2)9 0.934. (3) 12 I. A. 188. (4) 10 I. A-160. 

(5) 4 C. 327. (61 7 W.R. 152. (7) 7 C. 710. (8) 7 W. R. 350' 

(9) 13 0. 248. (10) 10 M. I. A. 438. (11) 7 B. 96. 
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Oimtnoney Dabca v. Doorgapersad Mozoonidar WOgmKant Chowdhrec 
V Mohesh Chunder Sickdar (2); Ram Chunder Smgh v. Madho Rumam (3). 
Tbe possession of a tenant in this respect is not the possession of 
a landlord, and when a tenant pays rent but claims that he holds a 
permanent tenure, he holds adversely to the landlord, who disputes 
L claim, and limitation rnns-SnimJ/i Kur v Prosunm Kumar Glwso (4), 
and therefore tve had obtained a perfectly good title by adverse 
possession before the new Limitation Act of 1871 camo into force. 

[337] The judgment of the High Court (Tottenham and Chose, 
JJ.) was as follows :— 

JUDGMENT. 

This is an appeal from a decree ol the District Judge of Furreedpore 
in favour of the plaintiffs in a suit brought by Mr. C. T. Davis as 
to the estate of the late Raj Chunder Dass in the names of him e f and 
the proprietors of the estate against the appellants Perinanund Sen 
and others to set aside a permanent settlement gi'anted to them 
bTRashmoni Dasi, the widow of the said Ra) Chunder Das in respect of a 
cLr named Cobra, which was an accretion to the mou/.ah of that uame^ 
Rashmoni granted the settlement o this chur 
defendants in the year 1260, the chur t «n^^ t 

mainly covered with jungle; the lessees were to 

first three years, and subsequently at a progressive jmnmn until the year 

19R7 trol which year they were to hold it in perpetuity at 10 annas 

1267, from w y in ld61, and after her death the estate 

ms h'eld during their lifetime by two o^ her ^daughters, Padmam^oni 
DteXerTssV'C °>^e'd-th'M last-named lady the sons of 

i:“A :=:ro!^r; 

lather 8 estate. ^ q t Uavis was appointed by the High 

c“e::r °VttraL^a'^-a notice to quit was served upon the 
defendant8,Tah lease not being valid 

present suit to e ect the pendants J ^ enhancement ol 

give up possession, ^he^e was at, a 

the rent of ^ho de^ts should thev^he^^^^ aefendants. 

Various pleas were ^ by the Subordinate Judge, in whose 

and twenty issues were laid down oy translerred to the 

Court the plaint was nlea. ibe su nlnintiff’q favour for 

file of tbe District Judge, who made a decree 

tbe ejectment of the defendants and for mesne proBts for three yeais. with 

coats of the suit. ^ j the defendants 

The grinds arg [.Qceiver had no power either [338] to serve a 
were, that Mr Davis suit to eject, and that there was 

notice to qmt °r ^"“^have been served was actually signed by 

no proof that the notice said to ha 

Mr. Davis. The finding being supported by credible evidence. 

actuaUy served was imp^ -V notice, he 

The findmg by the Judge that trespassers as against the plain- 

having held the Tne next contention was that 

the^dt Va“ Wred as res judicat^on ^nce ^ de ^ on of th _e 

— -’ (2) 4 C. L. R- 40. 

(4) 9 0. 934. 
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High Court in a suit brought by the daughters of Rashmoui, who wereio 
possession of the estate, to set aside the settlement in question and to 
enhance the rent of the bolding. The next objection was that the suit 
was barred hy limitation, Next it was urged that the plaintiffs ratihed 
the settlement made by Rashmoni bv receiving rents Irom the defendants 
for the period subsequent to the death of the last surviving daughter. 
And. lastly, it was contended that, regard being had to the true condition 
of the land. Rashmoni was justified in granting the settlement, and that, 
at the very least, the defendants were entitled to retain possession as being 
tenants with right of occupancy. 

Another <iuestion was raised by the plaintifis respondents in the 
Court below, but which has not been dea't with by the Judge, m.. whe¬ 
ther, supposing the dou l which forms the basis of the defendant’s title, to 
be valid as against the reversioners, the plaintifis are still not entitled to 
assess rent upon all land held in excess of the area specified in that dowl 
The area specified in the dowl is 1600 bighas. According to the plaintiffs’ 
case the area of the chur in their possession is nearly 3,000 bighas, and 
according to the evidence of the defendant Permanund himself is ^500 
or 2,600 bighas. 

These are the points which we have to decide in this case. 

The first point, touching the authority of the receiver to issue a notice 
to quit and to bring this suit to eject, was not raised in the written state¬ 
ment, and was not the subject of any of the issues laid down in the lower 
Courts : but it appears from the order sheet that on the 17th of March 1885, 
before any witnesses were examined, the objection to Mr. Davis' action was 
urged before the lower Court upon the strength of a decision of this 
[339] Court in the case of Miller v. ii’am Iianja7i Chnkravarti (1) in which 
it was held that the receiver could not sue or be sued without the consent 
of the Court, that is, of the High Court. The lower Court, however, upon 
the construction which it put upon the order appointing Mr. Davis as re¬ 
ceiver. held that he was entitled to maintain the suit; and accordingly the 
objection was overruled. 

The objection taken in the first issue in the lower Court was that the 
plaint had not been signed and verified by a competent person. It was 
verified and signed by Kali Churn Singh, a mukhtear of the receiver. If 
the receiver had, as held by the District Judge, authority to bring this 
suit, then the verification by bis authorised mukhtear would probably 
be sutficient, otherwise of course it would have no effect. We may here 
observe that though the owners of the estate were joined with Mr. Davis 
as plaintiffs in the case, none of them took any part in it nor did they 
put in any appearance or authorise anybody to verify the plaint on their 
behalf. This would probably be immaterial if Mr. Davis, as receiver, 
had power and authority to bring the suit; for according to the rules of 
practice and tt e wording of the order of appointment, the receiver, in 
suits which he is authorised to bring, is permitted to use the names of 
the plaintiffs and defendants, and no action on their part appears to be 
necessary in such suits. The question therefore is whether, by the terms 
of the order of the High Court, dated the lltb August. 1881, appointing 
Mr. Davis as receiver, he was authorised either to issue a notice to quit, 
the tenants bolding under a permanent lease, or to follow up that notice 
by an action for ejectment without further special permission from the 

(1) 10 C. 1014. 
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Court With reference to this point we may observe that, when the 
learned counsel for the appellants first opened it. we lieavd the yo** 

the respondents before going further into the case; and we then decided to 
hear the appeal on all the points raised, upon the express understanding 
that before the close of the case an application should be made on 
behalf of all the plaintiffs-owners. adopting the action of the receive . 
and agreeing to be bound by the result of the trial. But no such 
application has been made. Some days after the hearing [340] had 
terminated a petition was tendered signed some of the ownors- 
plaintiffs. but not by aU. It is obvious that an action foi 
Lnnot be maintained by some only of the owners 

Indlbe ruestion already stated must be decided. We 
to English oases as showing what a receiver may do ® 
and what he may not do without the permission “j f ® 
order of anuointment, which is nrinted at pages 5o and oo of the papei book, 
autholerthe re ei^er to take possession of tlie property, moveab c and 
mm veaWe of the estate, and, amongst other things an no 
let and set the said immoveaola property or any thereof as he stoo d 

r at Suferut “ t^t^ver 

appointed by the detetmine Tnoh tonaLy by 

year has ‘hereby also an '“^Ph^^^^j^^ttority 

appear to us ‘o refer only to tenancies o, re theneriods of which exoire 

tenancies from year to year, or other te . ,, 

duringethe incumbency of as receiver any implied 

Davis’appointment order cannot, we ti ,g them are 

authority to -h notice special 

^rentt the'"ct':rwor to necessary. «s^mnst tove h.n 
appointed receiver under hadit seen fit, granted to 

KX ttot sectraVsth as - 

and for the realization, management, &c. of ‘h® Prop^ty a the owns 

Mmself had, or such of t'--, P^^" " p"n the form prescribed 

the order of his appointment bad be 

in the fourth schedule^ the receiver’s way 

schedule, there .^o'ild have ^een a receiver/uU powers 

in the present suit, for he form - 

under the provisions "fs. SOd. Bu ^ prevailed at the 

n that form , it was drawn “P -^^e^ Mdjo^^ 

time of the Supreme Court of having full powers under s. 503. the 
since been m use. Instead of h ^ order of 

receiver has the limited powe P 

appointment. And we find m tha defendants a notice to quit 

hold that he was authorised to serve upou 

the tenure which they obtained respondents that the 

Then it was i.rge to give the receiver power to 

words of the order are tuthoifses the receiver to enforce 

bnng this suit t° 'P^wise He snbmiUed that the word " claims ” 

utLXrtorer tto plant suit, the matter in dispute being a claim to 
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a portioQ of the landed property. We are, however, unable to adopt this 
constiuctioD. The passage in whicn this word occurs is as follows : "And 
to take and use all such lawful and equitable means and remedies for 
recovering, realising and obtaining payment of the said rents, issues, and 
profits of the said immoveable property, and of the outstanding debts and 
claims by action, suit, or otherwise." These are the objects for which 
be is authorised to bring suits : and a suit to eject tenants and to take pos¬ 
session of land is not a suit for obtaining payment of a claim. That being 
so, it appears to us clear that the proceedings of the receiver in this matter, 
both as to the notice to quit and as to the bringing of this suit for ejectment, 
were uuauthoiized and of no effect against the defendants. This finding 
would of itself be sufficient to dispose of the suit; but as this is a case 
appealable to Her Majesty in Council, we think it our duty to express our 
opinion upon the other points raised. 

As to the notice not being proved to have been signed by Mr. Davis, 
we find it undoubtedly true that there is no proof of this fact upon the 
record. But no question of this kind was raised in the Court below, nor 
is it raised in tho petition of appeal to this Court. We think that the 
defendants-appellaots may be bold to have tacitly admitted that the notice 
was signed by Mr. Davis, and if they had raised the question at the 
proper time, no doubt evidence would have been forthcoming to 
f342] establish tho fact. We should not, therefore, be prepared to dismiss 
the suit on the ground that this signature was not proved. It was con¬ 
tended on behalf of the respondents that no notice to ciuit was necessary. 
We are of opinion that there can be no doubt in the circumstances of 
this case that the defendants vvere entitled to notice. They were acknow¬ 
ledged to be tenants by the receiver upon the notice he served upon 
them for enhancement of rent, and also by receipt of rent from them, 
although it was for a period antecedent to the death of Jagadumba: and we 
think that upon the authorities the matter is perfectly clear. We may 
refer to two cases—Chaturi Smg v. Makntul Lai (1) and Kali Krishna 
Tagore v. Golam Ali (2), as also to the case of Ra7n Khelau'U7i Sing v. 
Mtissn77i'iit Soo7idra (3). It cannot be said that at the time when the 
reversioners came into possession tho defendants were trespassers. 

Then as to the evidence of service of the notice to quit we think 
that it is not wholly satisfactory, for there are discrepancies in the 
statements of the two witnesses wlio were called to prove it, which dis¬ 
crepancies we think ought not bo have existed. Still the Judge below,' 
before whom the witnesses were examined, believed them substantiallyt 
and we sliould hesitate to come to an opposite finding upon the evidence' 
which satisfied him. If the plaintiffs recognized the necessity for issuing 
a notice, or recognised the fact, as they probably would, that the defend¬ 
ants would certainly claim to be entitled to such notice if any suit were 
brought to eject them, it seems very unlikely that the plaintiffs should 
neglect to serve one. And we think, therefore, that theevidencein support* 
of the service may be accepted as sufficient, even though somewhat 
unsatisfactory. Upon this point therefore we w'ould confirm the finding 
of the lower Court. 

As to the contention with regard to res judicata, we think that it 
cannot be sustained. It appears that after the death of Rashmoni. her 
daughters Padmamoni and Jagadumba sued the defendants for enhanced 


(1) 7 C. 710. 


12) 13 C. 248. 
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rent in respect of the lands now in dispute. They alleged that the dowl 
under which the defendants held, and the amulnania 
that even if [343] genuine they wore not valid as against themselves 
Rashmooi thL mother, havmg no power to grant such a 
enme beyind the period of her own hfe. Those cases were hnaUv decided 
“this Court on the 13th April, 1877. The suits 

iIrrH 

follows• 1 i.L 
What would have been the effect ot these objections had they 

been r Jsed by the appellants immediately on or within 

after the death ”hoTdbg"°that'the^object^^ cannot now be 

the lower appellate Conithaving observed that the 

documents in q^stion had been '"f.fsincfthe dith 

‘rElZot'dnrmg ^rwhich year, the ^.PP^'^t^hiZier^t^ 
rent from the defendants at the rates men loned ‘"^.s dj«>l 

raise questions as to whether tenures ere Padmamoni and 

who have taken the m revers on. Q^unier Dass, and if it 

Jagadumba lully represented the ee‘’‘‘e o .h it estate that the dowl 
was really decided by the Court created by her 

kabulyat executed m favour o as i matter would 

were binding on the 5®''°'^®'“"® ’ reading the judgment of the 

bo res judicata in the P™son • ,gj|o„ing of the paper book, we 

High Court printed at pages 10 . ^ refuse 1 to consider the question 

find, as pointed out above, that the • being so, we 

at all, and therelore there was no 

no'lfo:! tTerXr: w“^ the bdngVu: totiroiie^tJo: 

r;^L:tli:J: i?d%hr:eZ^Z;^.e^ . ho^ l, a bar to the-present 

!.« ..tu fitinnf tl'a defendants had become [344] per- 

It appears to us that the tit * p( 

feet by efflux of time before Act IX of ^ ^ 

Act XIV of of 1859. /<^^l,^^Lfh\rRa 3 hmoni. which took place in 
than twelve years after the de defendants was of course nob 

January 1861. The J shown that her daughters, while in 

adverse to Rashmoni; and, “ ^ . _„ggi.ion, tho defendanbs’posses- 

possessioD, had ratified the settlerae a we fiod in fact 

Sion could not have been their mother’s settlement, did 

that the daughters, so f^-r from 1 6 this Court 

all they could to get rid a the rates mentioned 

m 1877, they received rent . ^ t^a grant. On the contrary. 

in the dowl, but this was no jg ^nd denied that they were 

they impugned the documents as for^erie , 

bound by them even if J^^^oubt commenced during the life- 
Therefore adverse ■ mu^y fuUv represented the estate; 

time of the daughters of Rashmoni. vTv'of 1859, it follows that 

and, if limitation barred them .. ^ jj Bench decision in Nobin 

it would bar the reversioners also -see tne r u 
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1887 Chunder Chnkerbutty v. Is$ur Chunder Chukerbutty (1). We find from 
Jan. 24. the decision of the Court to which we have already referred that the 
— daughters (who were the appellants) knew all along that the defendants 
Appel- bad set no the claims which they attempted to defeat. This must, we 

LATE think, refer to the time when the daughters came into possession upon 

Civil. Hashmoni's death ; and it must be presumed that they then came into pos- 

- session of all the records belongine to her zemindari; and that the docu- 

14 C. 323. raents relating to this settlement were there, was admitted by Jugadumba 
in a written statement, filed by her in the suit of 1865, which is printed 
iit page 97 of the paper book; and the presumption follows that she and 
her sister had notice of the title claimed by the defendants. In this 
view of the matter it would appear that adverse possession com¬ 
menced to run from the time of Rasbmoni’s death, from which more 
tlian twelve years had elapsed when Act IX of 1871 came into force, 
so that the defendants' title would be perfected by limitation under 
[315] the provisions of Act XIV of 1859. There can be no doubt that 
the law in this respect was altered by Act IX of 1871 and Act XV of 1877. 
But it is obvious that if the defendants had acquired a title by prescription 
under Act XIV of J859, that title could not be defeated by either of the 
Acts subsequently passed. 

In deciding a question of this kind the point to be looked to is, wben 
did the plaintiffs or their predecessors first obtain knowledge of the title 
claimed adversely to them. There are many cases which afford authority 
for this, the latest of which is Ram Chunder Singh v. Madho Kumari (2). 
As to what constitutes an adverse claim and adverse possession as between 
a tenant and his landlord, we would refer to Maiden Saiba v. Nagapa(Z ): 
Tekaetni Gowra Ktmary v. The Bengal Coal Company (4l; Ogra Kant 
Ckoiodhry v. Mohcsh Chunder Sickdar (5); and to the case of Maharaja 
Rajundra Kishvur Sing Bahadur v. Sheopursun Misser (6) in which 
their Lordships of the Privy Council at page 449 observe as follows: “ If 
this tenure be not interposed between the zemindar and the cultivators, the 
ordinary relation between him and them exists, but if it be interposed, the 
zemindar’s general proprietory title to the collections is gone, and in lieu of 
it be is simply entitled to some jumma from the mesne proprietors. It 
is obvious then that the assertion of such a title is a serious prejudice to 
a zemindar, and may materially interfere with his successful manage¬ 
ment of his Such an intermediate tenure cuts off the posses- 

sion, that is, the zemindar’s title to the rents and profits immediately 
derived from the culiivators.” 

In this sense, the term possession ' is used in this plaint. Now this 
injury, supposing the claim to the hhakee bin tenure to be groundless, js 
not the less a wrong requiring a remedy when it is put forward by one in 
possession under a title to an inferior right derived from the zemindar, as 
for instance by a farmer of a portion of the zemindari. If such a claim 
were preferred [346] by a person having such an interest, it would 
certainly be competent to the zemindar, if the claim amounted to a 
repudiation or worked a forfeiture of the existing interest, to sue for the 
restoration of possession, and the quieting of the claim also, because the 
limitation of his demand to that of possession would keep alive an adverse 
claim, and would also multiply suits.” 

(1) B.L.R. Sup. Vol. 1008 = 9 W.R. 505. 

(3) 7 B. 96. 

(5) 4 C.L.R. 40. 
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We think therefore that in this case there was adverse possession by 
the defendants since tbe death of Rashuaoni, and that upon the ground of 
limitation also this suit must fail, so far as it seeks to recover khas posses¬ 
sion of the lands in suit. 
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The appellants have contended that tbe reversioners ratihed the 

settlement granted to them by accepting rent for a period suhseqnent to _ 

the death of the last surviving daughter of Rashmoni. We think that the ,4 c. 828. 
judgment of the lower Court in overruling this plea is correct. We think 
that the evidence as to the receipt of such rent is inconclusive, and that it 
has been shown that there was no intention to ratify the settlement, ihis 
point, therefore, we should decide in favour of the pUintifls. 

Then as to the right of occupancy pleaded in this case by the 
defendants, we think that that plea cannot be mamtamed upon their own 
showing. Their possession is that of middlemen and not of tenants who 
can claim a right of ocoupancy. That was their own contention in the 
cases brought against them for enhancement of rent after notice, and wo 
think that there is no foundation for their present plea. We have, theie- 
fore, no hesitation in overruling it. 

Next, as to the power of Rashmoni, a Hindu widow, to make a 
settlement of this oature, it has been cootendecl that it was a settlement 
necessary for the improvemeot of the estate, that without 't the junsle 
lands would never have been brought into cultivation ^t all The 
question depends, in our opinion, upon the circumstances of the land^ 

It has been complained tliat the District Judge excluded evidence 
tendered to show what the condition of the chur was "h'l'i the settle^ 

moot was made, and what was the custom o owe y lands 

other landlords in the same part ol the country m 

As to the former point, we think that the .Judge was t oog to exclude 

any evidence tendered, and had our decision >> 0 “ 

[847] points already mentioned, wo should probably have found it 

Lessary to send the case back for the reception of further evidence on 

this point. But upon the evidence as it stands we 

be prepared to differ from the couclusion arrive a „ggsa,r„’ for the 

that the settlement made t^have been a chur thrown 

improvement of the estate. mouzah of the estate, and 

L^rhSrostimpo::"h:iie™ 

bring It under of access and difficult of 

a portion of a tract of ‘ f^XTlbere might have been some rea- 
oult.vat.on without oons.dPrable outlay, . b„t 30 ,ar as the evid- 

^^d^t^h^ld*that Rashmoni was under no necessity 
once goes, we are disposed ,ect, bearing in mind that 

to grantapernianentlease at a very 

to::nd%rp:esSt;“trexpended by the defendants in bringing 
the property under cultivation. 

TT .U U 1 4U^r;>fnr« we are of opinion that the suit must fail 
Upon the whole '^j^er acted ultra vires in instituticg it. 

Mb upon the ground possession it is barred by limi- 

Mon so far "as "regards the area 

w“Ve prepared to boW that the plaintiffs would be entitled to an 
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assessment of all the lands held by the defendants in excess of the area 
covered by their dowl. 

The result is that the appeal must be allowed, the decree of the lower 
Court set aside, and the plaintiff's suit dismissed with costs against the 
receiver. Mr. Davis. 

H. T. H. Appeal allowed. 


a C. 348 = 11 lad. Jur. 377. 

[348] APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Macpherson. 

Abdul Eahaman Sodagur iJudgment-dehtor) v. DuLLARAM 
Marwari {Decree-holder}.* [22nd July, 1886.] 

Liviitation Act, 1877, art. 179 and art. ]15^Application for execution oj decree-Order 
on petition to pay by instalments—Civxl Procedtire Code, s. 210. 

Ad application to execute a decree, dated 30fb Aupusb 1B80. was made on Q5th 
May 1681. While the Mpplicaiion was pending, the judgment-debtor presented 
a petitioD to be allowed to pay the debt by ins^talmeLt?, and the decree-holder 
consenting to this, (be Court made the following order : According to the 
application of both parties it is ordered that (be case be struck eff aod thedecree 
be returned.” The details of the instalments mentioned iu the petition were 
eodorsed on the decree by one of tbe umlabs of the Court, but it did oot appear 
when or by whoso order this was done. Id an application for execution in 
accordance with this arrangement made on 7tb March 1885: Held, that the 
order was not one rccogoizirg or sanctioning the arrangement within the mean¬ 
ing of s. 210 of the Civil Procedure Code, inasmuch as the Court at tbe time it 
made the order bad do power to make aoy order for iDStalments. any application 
lor that purpese being then barred by art. 175 of Act XV of 1887. The applica¬ 
tion for execution waa, therefore, barred under art 179 as not having been made 
within tbrre years of 26th May 1881. Jlioti Sahu v. Bhuban 6ir (1) dissented 
from. 

[R,. 23 T.L.R. 142 ] 

In this case the decree-holder obtained a decree on tbe 30th August 
1880. Application for execution was first made on 25th May 1881; and 
whilst the execution proceedings were pending, a petition was hied by the 
judgment-debtor, setting forth that he had already paid a certain amount 
of tbe decree, and praying that he might be allowed to pay the remeiDder 
by instalments as detailed in the petition. The decree-holder consented 
to this, and an order was made by the Mursif in the following terms: 
“ According to the application of both parties it is ordered that the case 
be struck oft’ and the decree be returned.” The details of the instaltneot® 
mentioned in the petition were endorsed on the decree by one of the 
amlahs of tbe Munsif, but when or [349] by whose order this was done 
did not appear. On 7th March 1885 application for execution was made 
for the amount due. the decree-holder basing his claim on tbe 

compromise as set forth in this kistbandi. Tbe judgment-debtor contended 

that the kistbandi had materially altered the terms of tbe decree, 
that the application for execution was barred as not having been made 
within three years of the last application in May 1881._ 

* Appeal from Order No. 126 of 1886, against the order of Baboo Guega 
Muketjee, Suboedmate Judge of Manbhoom, dated the 31st of December 1885, revere^g 
the order of Baboo Purna Chandra Mitter, Muosif of Burtabazar, dated the 30 
May 1885. 

0) 11 C. 143. 
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T^e Munait held that the application was barred, the arrangement 1886 
between the parties not having been recognized and sanctioned by the 

Subordinata Judge on appeal held that the order made on the A^PBL 
petition to be allowed to pay by instalmente was 

Ranting the prayer of the petition as to the payment, and, therefore, the Crra. 
Court had recognized the arrangement i 4 c. 848= 

The judgment-debtor appealed to the High Uourt. 11 lod. Jar. 

Baboo Dwarkanath Ghuckerhutty and Baboo Pranmik I andit, for t e 

appellant. , , . 

Baboo Jogesh ChuTider Dey, for respondent. , , 

The ease of JhoU Sahu v. Bhubun Gir (1) was referred to on behalf 

o! the respondent. , n.,,p|. (NoRRlS and 

The following judgments were delivered by the Court uNO 

Macpherson, JJ.) 

JUDGMENTS. 

Macpherson, J.-I think the Muneif’s decision is right and that of 

xtdtr Udf^rr 30th August 1880 and the first application 
to execute it was preferred on the 2oth May 188 . „ll„„ed 

Three days afterwards thojudgment-rlebtor petrt.oned^l^o^be^^^^^^^^^^ 

to pay the amount due under the decree y i which was made 

many years, the instalments being set ou Cnmt uassed this order; 

with the consent of the decree-holder _ The Con t 

“According to the application of both paities a,ppiioation 

case be struck off and the d^ee 

to execute was made on bbe Ytb having expired since 

tsaol that it is out of time, ““^.‘'“^b jinate Judge considered that 
the date of the last application, ^he buboidma h 

the Court recognized with s. 210 of the pre- 

under s. 210 of Act X of 1877, which P , embody an order 
eent Code, the order above referred ‘"^““tai^ments 

that the amount of the decree should be P^d by tj ^ 

I am unable to adopt this payment of money,- 

empowers a Court, after the passing and with the consent 

to order, on the application of p'id bv instalments ; and 

of the decree-holder, that the amount ., , • Aujg section and s. 206, 

the last clause enacts that f -ties ” B therefore, a decree 

no decree ehall be altered at the reques o P^^’f. “ subse- 

is silent as to the manner in ' '®‘“he Court“the decree must be 

quent alteration is to be made by oi 

executed as it stands. It is clear that should be 

either directing an alteration of the . p^gition to make any such 

paid by instalments, aud the Court was uo^ ^ 

order as, under art. 175 of sen. ii o the date of the decree. 

should the Court the extended meaning 

We cannot, therefore, give to the orde ^ amlah of 

Which the Subordinate Judge gives, an ^t ^ instalments set out 

the Muneif has recorded on the back anoellant, as it is not 

in the petition of the parties, does not help the appella 
^hownwhenor under whose orders e ___—_--—_ 

(l) 11 C. 143. 
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A casiG—Jhoti Saku v. Bhuhun Gir (l)—has been cited, in which the 
Court hold tlvit, although there was no direct order, there was a substan¬ 
tial coinuliance with the provisions of s. 210. Whether this is so or not 
must depend on the facts of each case. 

As more than three years have expired since the date of the last 
application, or since any written admission of the judgment-debtor of bis 
liability, the decree cannot be executed. I would, therefore, reverse the 
order of the Hub-Judge and restore t35l] that of the Munsif but I would 
under the circumstances allow no costs of this appeal. 

Norrls, J.—I agree with Maephersoo, J., in allowing this appeal. 
I have poiiued out to my learned colleague, Mr. Justice Mitter, that in 
the case of Jhoti Sahu v Bhubuu Gir{l) we overlooked the provisions of 
art. 175 of the Limitation Act. and I am authorized by him to say he 
concurs with me in thinking that our decision in that case was erroneous. 



V. w. 


Appeal allowed. 


14 C. 351. 

APPELLATE CIVIL. 

Before Sir It". Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Cunningham. 


Mulla Adjim, In re {Petitioner):'^ [l4th March, 1887.] 

Burmah Courts Act (XVIl ctf g^^Cerlijicate of administration^Act XL 

1858, s. 26—Appeal under Act XL of 1858. 

The appeal given by 8. 28 of Act XL of 1858 is subject to the ordinary law of 
appeal laid down in tbe Burmah Courts Act. 

No appeal, therefore, will lie from an order refusing an application for the 
issue of a certificate of adminisiration under Act XLof 1858. it being impossible 
to place any specific money valuation on such an application. 

This was an application made by one Mulla Adjim, in the Court of 
the Officiating Recorder of Rangoon, for the issue of a certificate of admi¬ 
nistration, under Act XL of 1858, to the estate of certain minors. The 
application, for reasons immaterial to the report, was dismissed. 

The petitioner appealed to the High Court against this order of 
dismissal, the appeal being admitted by the Registrar subject to the 

question as to whether an appeal would lie at all being raised at the 
hearing. 

Mr. Stokoe, for the appellant.—I contend that an appeal lies from the 
decision under s. 28 of Act XL of 1858. and that neither the Burmah 
Courts Act nor the Civil Procedure Code interfere with the power^ of 
appeal given under Act XL. The case of Golam Rahman v. Fatima Bibii^) 

^ Burmah Courts Act, and is therefore inapplicable. 

L3S2J No one appeared for the respondent. 


JUDGMENT. 

The judgment of the Court (Petheram, CJ., and CUNNINGHAM, J.) 
was delivered by 


"Appeal from Order No. 440 of 1886. against the order of R. S. T. MaoEweOr 
Eaq., Officiating Recorder of Rangoon, dated the 25th of September 1886. 


(1) 11 C. 143. 


(2) 18 0. 2S2. 
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YII.l CULPO BHATTACHARJI V. R. CHUNDER SHOME 14 Cal. 353 

asmmmm. J,-Tb. I1..1 (oibl.bi.l. .H.j.m Ibi. 

two provsioos bat for feffect embodies .t as oae 
which expressly refers to Act XL of IHoH- and m enen, « 

of the enactments of the Act itself. annaal given in 

We think, therefore, that it .s perfectly clea 

Act XL of 1858 is subject to the ordinary law of app 

SbSr::;. “ri cr;»::: 

ar:= sx^ns::.. 

ed. 


T. A. P. 


Appeal dismissed. 


14 C. 3S2 

appellate civil. 

Before Sir TT. Cooler Pelheram. Kt., Chief Justice, and 

Mr. Justice Cunningham. 

Ram Culpo Bhattacharji )♦ Chdndei 

SHOME AND OTHERS (Judgmcnt-debtois ) 

1.11th March, 1887.J 

Decree payable by instal^nts 

iiifThI of decree-holder to waive hts rtyht to execute 

iation Act, XV 0 /1877. sch. II, ar. 7 . by which the whole 

A proviso, in ft decree made payment of *ny instalm 

amount of the decree ie to ^ue J 

31 0. 83 = 8 C.W.N. 66 ; D.. 24 C. 281 128d).J 

ONE Earn Culpo Bbattaoharji obtaioe^d 

Obunder Shome on the 9t>> 0^° t,v'iostalments falling due on 

directing that the said sam Ld the L4th November in the years 

the 18th November in the year lo fy o»f«,,ib in the Daymentof any one 
1880,1881, 1882 and 1883, and oT ^ahould 

of such instalments being made, the wnoie o 

immediately fall due. _ ^ on the due date, but 

The whole of the first mstalm inJalment was subsequently 

it appeared that the total amount f different dates all other 

receired by the deoree-ho lde^^^bsegu^^ 

' Appeal from Order No. 408 1®®®^ of July 189®- revetainn the order oi Baboo 

Dirtrioi Judpe of Butdwftc. dated the I4th of J ly ^ggg 

Nuaflo Lall Dey, Mnneit of Bood Bood. dated the (w v 
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instalments duo up to the 14th November, 1881, were received, and also a 
portion of the instalment due on the 14th November, 1882. 

On the 11th November, 1885, the decree-holder applied for execution 
of the balance remaining due under the decree; this application after 
notice had been served on the judgment-debtor was struck off. And on 
the 18th January, 1886, the decree-holder again applied for execution. 

The judgment-debtor contended that, inasmuch as more than three 
years had expired from the 18th November, 1879 the date of the 
default made in payment of the first instalment, the application was 
barred by limitation. 

The Munsif held, on the authority of Nilmadhub Chvckerbutty v. 
Ramsodoy Ghose (1) that, although execution for the full amount of the 
decree could have been taken out after failure of the payment of the hrst 
instalment, yet it Was open to the decree holder to waive his right to 
take out execution for the whole amount, and that, the application having 
been made with three years from the 11th November, 1885, execution 
was not barred. 

The judgment-debtor appealed to the District Judge, who held that 
the decree-holder was not entitled to waive his right to take out execution 
for the whole decree after default made ; that the words of the decree left 
him no option in the matter : that he was bound to apply for execution 
of the whole decree within three [354] years from the 18th November 
1879 ; and that therefore the application was barred under art. 179 of 
the Limitation Act. 

The decree-holder appealed to the High Court. 

Baboo Rash Behary Ghose for the appellant contended that the decree- 
holder was at liberty to waive his right to execute the decree as a whole on 
the failure in the payment of an instalment, citing Nibnadhub Chuchr- 
butty v. Ramsodny Ghose (1); that leases often contained covenants for re¬ 
entry on failure in payment, and that it was open to the lessor to waive 
his right to re-enter, and to sue for subsequent rent, and that the present 
case was analogous to such cases. 

Baboo Srinatk Das. for the respondent. 


JUDGMENT. 

The judgment of the Court (Pethbram, C. J., and CUNNINGHAM, J-) 
was delivered by 

Pethkram, C. J.—We think that this appeal must be allowed. 
The question is whether a particular decree is barred by limitation. 
The decree is a decree for the recovery of a certain sum of money 
by instalments, and it contains a proviso that, in the event of default m 
the payment of any of the instalments, the whole sum shall become due. 
It is found, as a fact, that default was made in the payment of one instal¬ 
ment. and therefore the creditor might, if he had thought fit, have issued 
execution fur the whole amount due under the decree, and that at a period 
which is so long ago that, if he was obliged to do it, his remedy is now 
barred by limitation; and consequently the only question is whether, when 
default is made under such circumstances, the judgment-creditor is bound, 
at his peril, to put his decree into force for the whole amount, and 
whether, if he does not, the Statute runs against him. 

A good deal has been said about the wording of the decree, h^ 
we do not think it very material that we should conside r the preo^ 

(1) 9 0. 857. , s: ■' 
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wording. The proviso by whioh the ^ount of M.lfjn, 

a„e upon default in paymento. -V - -tataent ^ .s a^P 

ritxss «s ESnfi ■.?. 

consequently the only question which a ^ 

same question as that ^ ^oprofl holder did at the time when 

limitation Act namely, ^ tte ^ole sum that was decreed to 

delauU was made, waive his right to the wnoie su 

him or whether be did not, . . . qq^j 

On the findings in this case, and ou the facts 3 ,^ 3 , 

think there can be any though thei; was a default in the 

and what 18 uncontradicted, is that, altho g much of it as was 

payment of an instalment, the cie -j. obvious that he did 

not paid at the ^fwas not bound to, insist upon putting 

waive It. because he did not. as ne inasmuch as this proviso 

into force the decree for the whole ■ tidvaniage of it as he 

was for his benefit he might or “ ® this creditor did waive 

pleased. ‘Under these circumstances we think bh 

the right which he bad under the yment of any in- 

amount in the event of gtill remained a decree for the 

"'offheirrdrcrd by' instalments, and therefor,e the Statute oi 

^Ut the w. wro. m Wding th. 

this decree was barred by limitation, and his )uaBmen 

. Appeal allowed. 


T. A. P. 


14 C. 355. 

CBIMINAL REUEKENCE. 

S. k. cc™. -- - - 

QUBEN-EMPKESS Chandj^Gowala 

\ode,ActXLVo/ 1«60, . 1. Code a Second Class MaRistrate 

Under B* 349 ol the CriiDJoal Pr . being ol opinion that a 

transmitted a case to tbo j be'was empowered to inflict. The 

[838] severe puDishmeot '^'‘ 1 ' ^rtecord to the Second Class 

District Magistrate returned the tec Xbe committal 

\r%o Kim to cooiKnit* tho ca»56 to tb intApfere in t-bc matter, bolding 

“a\X -aT Tb. H-8%C»“'VS Maew::[e ware not illeeal. and tba. 
that the proceedings of the Sec ^ jurisdiction of the Secon 

there was nothing done which took away j 
Magisiratd to comniH* 

^R., > we. A.8 ., D., Hal. Uorep. Bhusan Chakravarti, 

Two persons were accused be ® receiving stolen pr operty . 

Magistrate 

• Criminal Reference No. 61 of 1867, 

«Gya, dated 12tb of Match, 1887. 
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1887 and were found guilty; the Magistrate, there being a previous eonvicfcioQ 
March 21. against one of the accused for a like offence, considering that the case 
required a higher punishment than he, as Second Class Magistrate, was 
.CRIMINAL empowered to give, forwarded the two accused to the District Magistrate 
Refer- to be dealt with in accordance with s. 349 of the Criminal Procedure 
ENCE, Code. 

~ The District Magistrate considered that the case was a bad one, and 

returned the record to the second Class Magistrate, directing him to 
commit the case to the Sessions. The accused were, therefore, charged 
under s. 411 of the Penal Code, and were committed to the Sessions 
Court for trial. 

The Sessions Judge, considering the order of the District Magistrate 
and the final order of commitment by the Second Class Magistrate to be 
illegal on the authority of the case of Queen-Empress v. Havia Tellapa (1), 
reported the matter to the High Court, recommending that the order of 
commitment should be quashed, and that the District Magistrate should 
be ordered to dispose of the case, eommitting it to the Sessions himself 
should he think that the case was one for the Sessions Court, and 
remarking that the prisoner, against whom the previous conviction had 
been charged, had since died in jail. 

No one appeared before the High Court, and the Court (PETHERAM, 
C.J.. and Norris, J.) passed the following. 


ORDER. 

We do not think that what happened took away the jurisdiction of 
the Second Class Magistrate to commit the case to the Sessions, and aa 
his proceedings were not illegal we decline to interfere; the Sessions- 
Judge must proceed to try and dispose of the case. 

T- A. p. Order of Committal upheld. 


14 C. 357. 

[357] CRIMINAL REFERENCE. 

Before Sir. W. Comer Pctheram, Et Chief Justice and 

Mr. Justice Cunninohain. 

Queen-Empress u. Sricharan Bauri.- [19th March, 1887.] 

Sentence-Penal Code, Act XLV o/i860, ss. 75. 179, bW—Attempt to commit an offence 
—Enhancement of senUnce for previous conviction—Previous conviction. 

A person who has been convicted ol the offence of theft (an offence punishable 
under Chapter XVfl of the Penal Code) does not, on being convicted of ao 
attempt to commit the offence of theft, become liable to the enbanood puoishinGnt 
allowed by s. 75 of the Penal Code, 

[F., 14C.P.L.R. 72(73); R.. 17 A. 120 {123) = 15 A.W,N. 22; 10 Bom. L.R. 26*7 
Cr.L.J. 32 (33).] 

One Sricharan Bauri, who had on the 7th April, 1885, been convicted 
of an offence under s. 380 of the Penal Code, and sentenced to threff 
months' imprisonment, was. on the 4th Februarv, 1887. convicted of an 
attempt to commit theft under ss. 379 and 511 of the Penal Code. 

; Criminal ReferenceNo. 43 of 1887. made by Col. W. L. SamuolB. Deputy Com' 
missiocec of Manbhoom, dated the 28th of February, 1887. 

(1) 10 B. 196. 
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The Deputy Magistrate, before whom the latter case was tried, in 1887 
paesing sentenee on Sricharan, refused to take into consideration the former 19. 

conviction, which had been duly proved against him, inasmuch as the 
offence for which he was last under trial was an attempt to commit an 
offence only, and as such did not fall within the meaning of s. 75 of the EepeR- 

Ponal Code. , tt- i n j a no 

The Sessions Judge referred the case to the High Court under s. 438 

of the Criminal Procedure Code, with a view to the sentence being onhan- • • 

No one appeared for either side on the hearing of the reference. 

The order of the Court (Pethkkam, C.J., and Cdnningham, J.) 

was aa follows:— 

ORDER. 

We must decline to interfere. The accused has been convicteci of an 
attempt, and the conviction therefere does not fall strictly within the 
terms of s. 75 of the Indian Penal Code. 

T. A. P. 

14 C. 3S8. 

[358] CRIMINAL MOTION. 

Before Sir W. Comer Petheram, Kt., Chief Justice and 

Mr. Justice Beverley. 

'■ TMagtullrihere toing crun.c.cbarg« mr^alnctl^r^t 

rr:^ecu^irn^In:;jn%h‘7^n.e.ca^^a„d:„^ 

197.] 

, Ui. -..vari Kv Ruchu MuUah Bttd others calling on the 
This was a rule obtained judge of 

opposite party to «*’°';, f “X, oUhe Deputy Magistrate of Begoo-serai, 

Bhagalpore, confirming ti e ouleio P then, to six 

convicting Bachu and his J! ^ gee of Es. 25, and in default 

months' rigorous ''"P"®°''”""enths''rigorous imprisonment, should not be 
to a further sentence of two g j 

set aside. It appeared that origi naU h ^^^^^ ^ 

assault brought m the Deputy i o 

MuUah and his party ,gainst Lebu Mullah and his party. 

— - ——- . ,000 acaioBt the order passed by J. Whitmore, 

•Criminal Motion, No. 475 of Ibbo November, 1886. confirming 

Eeq., Bessiona Judge of ,,v Maaistrate of Begooserai, dated the 22nd of 

, the order of J.T. Babonau. Esq., Deputy Magiev 

September 1666 . 
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1886 

Dec. 11. 

Criminal 

Motion. 

14 C. 3S8 


Mullah, and wibhoub passing any order thereon called on the cross case 
of Sia Ram Singh, and in that case called Bachu Mullah and his pwby 
as witnesses; the Magistrate eventually finding that the case against 
Bacliu Mullah and his party had been proved, convicted them and 
sentenced them as above mentioned, dismissing the case against the party 
of Sia Ram Singh. 

[359] Mr. Woodroffe, showed cause. 

Mr. il/. Ohose, in support of the rule. 

The order of the Court (Petiieram, C. J.. and BeveRLET, J.) was 
as follows :— 

ORDER. 


We think that this rule must be discharged, at all events so far as 
the conviction is concerned. 

The Magistrate has tried two cases in which there were practically 
counter-charges of riot and assault. He has tried, first of all, one party, 
and having taken the evidence for that party he has, without giving his 
decision in that enquiry, proceeded to take the evidence for the other 
party, and in this second enquiry he has called as witnesses some of those 
very persons whose conduct was enquired into in the first enquiry, and 
as to whoso guilt or innocence he was suspending his judgment. 

I think that is a course which is to ha deprec ited bo the last degree. 
I think it a very great pity that Magistrates should ever adopt it. 
There is no doubc. to my mind, that it coostitutes a very great irregular¬ 
ity. and the reason why it is so very objectionable is that you call a 
man as a witness whose conduct has been enquired into, but tlie deci* 
siou in whose case has not been pronounced, and you hear his statement 
of the case given before tlie very person who is to decide upon his 
guilt or innocence ; and by doing that you introduce an element into the 
question whether or not he will tell the truth, which ought not to be 
there hecause he has a personal interest in the enquiry ; his liberty or 
life may be at stake on what will be the verdict in his own case, 
and it is not in human nature to suppose that he would, under suc^h 
circumstances, give his evidence in the impartial way that it ought to be 
given in a Court of Justice. Therefore it seems to me that it is not only 
an irroi’uUrity but an irregularity of a grave kind, and in this matter I am 
speaking not only for myself but I believe tor my brother Beverley alsot 
and therefore I hope that in similar enquiries in future Judges and 
Magistrates will discontinue this irregular and highly objectionable practice. 
What they can do in a case of this kind is, they can try and decide it. and 
having decided it they can convict or acquit the accused, whose interest m 
the enquiry will then have come bo an end, and they can then be called 
into the witness box and [360] examined in the other case, and they wiU 
then be in a position to give their evidence without having any personal 
interest in the evidence which they are being called upon to give. 

For these reasons we think this irregularity is very objectionabl6i 
and I hope that it will be discontinued, but as to whether it is such an 
irregularity as to lead us to set aside the conviction and order a new tri 
is another matter. Section 537 of the Code of Criminal Procedure pr^'5^ 
that enquiries are not to be set aside for irregularity unless the Oou 
comes to the conclusion that there has been a “ failure of justice, an 
therefore before the proceedings can be set aside it must be shown fch^» 
by reason of the irregularity, the true facts have not come out or tn 
there is danger that they will not come out. But that is not ^ 


238 


REID V. RICHARDSON 


14 Cal. 36i 


ini.1 

case here. As I said lefore, the reason why this irregularity is objee- 1886 
tionahle is that persons have a very strong inducement to give evidence De^I, 

with a colouring in their own favour, In this ®‘™“ CRIMINAL 

their evidence, and the persons who practically object ate ‘he ^ TvTm.TON 

whose evidence was actually given. It cannot be said that they weie MOTION, 
prejudiced by giving evidence too strongly in their own favour. Ihe o her ^ 
Loused were not concerned one wav or the other, and there ore we think 
that there is no prejudice snown to the disadvantage of any of the arcused 
That being so, notwithstanding the fact that the procedure was irregular 

we think that irregularity is cured by that section, and ® 

with the conviction, and therefore on that ground we think that the rule 

With* mfLe^nL to the sentence, however, we think that theasentence 
of imprisonment is sufficient without the additional fane, theielore w^e 
confirm the sentence, so far as the imprisonment is concerned, and remit 

the fine. disdianjcd. 

T. A. P. 

14 C. 361 = 11 lD<i. Ju**. 379. 

[361] CRIMINAL MOTION. 

Before Sir U'. Comer PetherA7n, A'i.. Clmf Justice and 

Mr. Justice Cunninulmm. 

Reid Manager of the Suddowah Factorv (PHUwncr] v 
Richardson Manager op the Ra.-lore Factory [O.po.u Parly, 

[16th March. 1887.J 

, .. i V I IHQ0\ < W^—Order passed under s. 14G on pro- 
Criminal Procedure Code {Act X of . of Court on revision 

ceedin^s taken under s. lib, Criminal Procedure code ro e j 

-Evidence on revision. 

Where. Magistrate has passed ^ 

Code, whereas the proper which the lower Court ought to 

the High Court on revisioo will m»ke tne nru.. 

have made. revision potned into the whole ol the 

Oa,e ^ nSa B<‘boo v. Jladdua Motan tali H) crplah.td. 

evidence m the case, finin Ha ^ ^ ^ 

= n ind. cas.eh 

(69)-23 ML.J. 419 (5011 = 12 MET. 4dJ UM|.J 

this case originally arose out of disputes 

between the lands held ^ ^Lgs undoJ s. Uo oi the Criminal 

enquiry the police reported that P'' imminent. 

Procedure Code were 'J 1 after being satisfied that 

The Magistrate thereupon the parties to appear 

a breach of the peace was hkoly to arising was whether a nortion of 
l before him. stating that cultivated part of a certain deara, was 

# certain khorray land, north of t p ■ Factory. After hearing the 

it that the Suddowah Factory had failed to 

if evidence on both sides he 2 ^ and that the Rajnore Factory 

^ prove possession of the land P --- 

i ' --I made againet the order passed by W. B.. 

^ * Oriminal Motion No. 406 ofl • dated the 3rd of July, 1886. 

t Muifm, Eaq., Deguty MagiatrAtc of 
f (1) 14 U- lOalp 
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1887 were in possession, and directed that they should be retained in possession 
March 16. until ousted by order of a competent Civil Court. 

- The Manager of the Suddowah Factory applied to the High Court 

Criminal and obtained a rule nisi calling upon the Manager of the Bajpore Factory 
Motion, to show cause why the order of tiie Magistrate above referred to should 
-not bo set aside. 

15 C. 36l=> [362] The grounds on which this rule was obtained and the argu- 

11 Ind. Jur. of Counsel thereon are not set out owing to the view taken by the 

Court at the hearing on a perusal and consideration of the entire evidence 
in the ease, viz., that the evidence of possession was extremely unsatis¬ 
factory : that an important witness as to the fact of possession had not 
been examined, although his examination was applied for : and that there¬ 
fore a proper trial of the issue of possession had not been held ; and that 
the parties had, by proceeding under s. 145 of the Criminal Procedure 
Code, endeavoured to obtain a decision as to the boundaries between 
their respective estates. 

Mr. Woodroffe and the Oj/wiathuj StaJiding Counsel (Mr. Bonnerjee), 
showed cause. 

The Advocate-General (Mr. Paul) and Mr. Pugh in support of the 

rule. 

ORDER. 

The order of the Court (PetheRAM, C. J., and CUNNINGHAM, J.) 
was delivered by 

Cunningham, J.—We have considered this case at great length, and, 
departing from the ordinary rule which the Court prescribes to itself in 
cases of revision, we have thought it desirable to go into the whole of the 
evidence in the case with the view of putting ourselves in full possession 
of all tde facts appearing upon it, and we have also kept in mind the 
circumstance, which is constantly brought before us in these cases, that, 
as between the two parties to the present dispute, s. 145 of the Code of 
Criminal Procedure is being used for a purpose wholly alien to that for 
which it was originally intended, and one calculated to produce, in whose¬ 
soever favour it is made, very unexpected and unfair results—in fact, that 
a squabble about some grass is to be turned into an important judicial 
decision as to the boundary of two large estates. That is a state of things 
which we regard with great disapproval and which it is the object of this 
Court to discourage as far as possible, and as we see in this case that the 
decision, whichever way it went, is calculated to have this effect in a very 
high degree, we have felt it necessary to scrutinize, with great minuteness, 
the legal grounds upon which the decision rests and the adequacy of the 
evidence which supports the decision at which the Magistrate has arrived. 

[363] Referring to a recent case, Baja Babu v. Muddun Mohu^ 
hall (1), and to an observation made by the Chief Justice on that ocoasioHi 
Mr. Bonnerjee has urged before us that we are not at liberty to decide 
anything except whether there was, or was not, any evidence to justify 
the finding of the Court below. We think it therefore desirable, before 
dealing with the present case, to point out the truenaeaning of that obser¬ 
vation. The question before the Court then was, not such a question as 
■we have before us now, but whether the fact of a large amount of attention 
having been directed by the Court below on the question of title ought to 
invalidate its decision. The observation made in that ruling witb 
reference to what is the ordinary procedure of this C ourt in revi ^ 

(1) 14 C. 169. 
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oases as to findings of fact, does not. we consider, militate against the 
view that W 0 have power in revision, if we think right, to consider t e 

^^°w7doTot propose at present to consider in detail the whole of the 
evidence on which the conclusion of the Magistrate was based With 
regard to the question of jurisdiction, we had. 

some hesitation as to whether tliere were auy grounds which would give 
the Magistrate jurisdiotiou to liojd the eequiry There 
in the first instance, a complaint showing a likelihood of a dispute upon 

that there was an order to the Police to hold an enquiry, and the lopoit 
lie to thrM^gisLte, in complianee with that oi^er thoug^ it^dM 
not certainly state very categorically the giounds ITa-istrate 

isS Hic^ • 

over various circumstances which appeaieu iustice of the 

which make us feel extremely doubtful as to the 
conclusion at which the Magistrate las ^ j j Wo 

regard to the [364] omission to "onshler that it is in 

cannot, on the proceedings, as tbe> in anv wav. what we can 

any degree satisfactory ^^5 animportant’issue when we 

consider a proper trial of what we think think was 

have the fact before us that the wit * brought before the 

likely to be of a very material character. 

Court, although the first party asked ° ^ ■ ^ot^uDder the necessity 

Id these cases the tribunal trying the case IS n^ 

which a Court trj-ing a L°/,tktuie contemplates circumstances 

coming toacoDclusion at all The , -hunal as that of a Deputy 

in which it SmaySbe desirable foi s conduct of civil proceed- 

Magisbrate, presumably unacquainted of the case do not 

ingLnd strictly s criminsl tr bunal, “elcumstanccs of 

enable him to come to a conclusion, ^ ® and the various other 

this case and the conflicting nature of ^e ev.toce^an^,^^ 

oircumstancea which were before ‘‘J® / have been to have aeoept- 

and proper course for him to have to a conclusion as 

ed the liberty which the Code gave him of ^ 

to the fact of posseBSion, and ^^0 the order which the lower 

as we have the power, m ^^rder of the Magistrate from an 

Court ought to have made, we alter t Criminal Procedure, 

order under a. 145 to one under a. 1 - he kept under attach- 

and direct that the property, the Bubjec Court shall have deter¬ 

ment by the Magistrate until a corope or the person entitled to the 

mined the rights of the parties thereto or tne pe 
possession thereof. 

T.A.P. 


1887 

MARCH 16. 


Criminal 

Motion, 

14. C. 361 = 

11 Ind. Jur. 
379. 
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1887 c. 365 (P.C.) = 14I.A.30 = llInd. Jur. 275«4Sar. P.C.J. 772. 

Feb. 5. [365] PRIVY COUNCIL. 


Privy Present : 

Council. Lord Hobhouse, Sir B. Peacock and Sir R. Couch. 

14 C. 365 appeal from the Hiijh Court at Fort William in Bengal.] 

(P.C.)= - 

14 i.A. 30= The Maharani on Bubdwan v. Krishna Kamini Dasi 

11 Ind. Jor. AND OTHERS.* 

273=4 [16th and 17th Dijemhar, 1836 and 5th February, 1887.] 


Bar. P.C.J. 
772. 


Sale for arrears of rent —Construction of Be{}tilation Vlll of 1819, s. 8, para. Q—Publifo. 
iion of copy or extract of such part of the notice of sale as may apply to the tenure of 
the defaulter. 


Publication of the notice of sale of a tenure under Regulation VIII of 1619 ie 
required to be in the manner prescribed in .s. 8, cl. 2 ; and personal service on 
the def.aulter is not suflicicnt. The objects o( directing local publication of the 
notice, viz., to warn the under-lessees of the sale proceedings and also to advertise 
the sale to those who might bid, would be frustrated if it were sufficient to 
publish the notice at a distaut kateberi or to serve it personally. 

If there is a kateberi on the laud of the defaulting putnidar. meaning the land 
which is to be sold for arrear of rent, the copy oreitract of such part of the notice 
of sale as may applyto the tenure in question must be published at that katoheri, 
and if there is no such kateberi on the laud held by the defaulter, the copy or 
extract must be published at the principal town or village on the land. 

In the description of this in cl. 2, as "the notice required to be sent into 
the mofussil,” the word “mofussil” is opposed to the sadar kateberi of the zemin* 
dar, and refers to the subordinate estate, which is the subject of the sale proceed' 
ings. 

Whoro a zimicdar,! selling the tenure of a d^^faulting putnidar under the 
Regulation, had c.iuscd to be struck up the requisite petition and notice at the 
Collector’s kateberi, and the notice at the zemindar's kateberi, but not the copy 
or extract which is directed by tbc Regulation to be similarly published at the 
kateberi, nor bad published it at any other place upon tbc land of the defaulter: 
Held that the zemindar had not observed a substantial part of the prescribed 
pr3ccss, and that this was for the defaulting putnidar " a sufficient plea" within 
the meaning of the Regulation. 

[R., 17 C. 474 14801: 19 C. 703 (717); 27 C. 308 ; 22 A, 270 (277) (F.B.) ; 13 C-LJ. 
404 (408| = 1GC.W.N. 805 (808) = 10 Ind. Cas. 90 l93).] 


Appeal from a decree (6th April, 1883) of the High Court affirming a 
decree {31st December, 1881) of the Subordinate Judge of Hooghly. 

The present question was whether there had been before the sale of 
the respondont’s putni taluk for arrears of rent due to the zemindar, 
represented by the appellant, a sufficient publication [366] to satisfy the 
requirements of Regulation VIII of 1819, s. 8, c). 2(1), of the notice of 

(1) Tbc second clause of s, 8 of ReguKeion VIII of 1819, relating to the mode in 
which zemindars are to be allowed to bring to sale tenures in which the right to sell for 
arrears is reserved by stipulation, enacts the following 

On the first day of Baisakh, chat is. at the commencement of the following yeu 
from that of which the rent is due. the zemindar shall present a petition to the Collect¬ 
or containing a specification of any balances that may be doe to him on account of 
the expired year from all or any talukdars or other holders of an interest of the nature 
described in the preceding clause of this section. The same shall then be stuck up in 
soraeconspicuous part of the kateberi with a notice that, if the amount claimed be not 
paid before the 1st of Jotb following, the tenures of the defaulters will on that day 
sold by public sale in liquidation. Should, however, the 1st of Jeth fall on a Sunday, 
or a holiday, the next subsequent day not a holiday shall be selected instead. A. 
similar notice shall be stuck up at the sadar kateberi of the zemindar himself, and a 
copy or extract of such part of the notice as may apply to the individual case, akall ^ 
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’^The sale, which was for default in "^\'g^ltthot!rars 

ending 1287 B. S. («>%«5'^r;r^ror?367l ol the 1st Jeth 

ImI iCls'sthand the putni was bought hy Bijoi Krishna 

pendent Krishna Kamini Dasi ^ ^et co-sharer in the 

defendants the purchaser and ^ . taken place “ without 

putni. It was to have the sale set aside a « Ukej^pla 

publication of the notice at whether there had been a sufficient 

R:gltion was ihe principal giiestion raised by the 

the evidence 

mehal Amerpore had o^e'- prop Mahanad, 

a more frequently the confines of Amerpore. Two dar- 

diatant eight or nine miles fro sub-tenures that were m 

putnidars, who were . jXf paying rent at the " dihi kalcheri 

Amerpore, were always m the , ^Qjg,.pore limits was only used 

at Mahanad, while the katcher ^‘ ^ “oahe 31^101- tenants, which, when 
for the purpose of receiving ‘h® Mahanad. 

received, were paid into the .. (.^e Collector s 

The petioion of the s own sadar katcheri. But 

katcheri, and a similar , Amernore. nor was any published on it. 

no notice was taken to the me P jj^tcberi at Mahanad, 

Instead of being taken there it was tak®n RadhabuUub Kur, one of 

and at the latter it was person y . j -Qq^q their joint servant, to 

the joint putnidars, and he direc Jo" f^raja, the i-.emindar, as 

sign the receipt for ^.ddre 

follows:— . , . ,■„ 

Receipt of notice, 

-Lot Amerpore in aillah Hooghly included in aemindari pergunnah 

Burdwan, &c., talukdar Srmarain ur^ second half of the year 1287 

“The arrears of rent *^^«^Xces 9 not having been paid, apph- 
B.S.. with road cess and P"^'' Collector of zillah Hooghly for reah- 

eation of Bs.6,475-U-ll p"ljl'gP!^^ 

by him sect to be The ^m.ndar ^hall be eidusively ^nawerable 

Village, upon the land o! the defaaltec. required to be b®JJ‘ 

lot the oheervance of the forms peon.’ who shall bring back tbe receipt of he 

defaulter, or hU manager for hiding in the neighbourhood m attestation of 

■riguatnres of throe substanti^ pe „„Mi 3 bed on the spot. 

4he notice having been brought and published 
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1887 of 1819, aRcoi’dinf? to the directions contained in Act V of 1853 and the 
Peb. 5. letter No. -57 of the Honourable the Board of Revenue, dated the Slst 
““ -lanuarv 1874, and Act IX of 1880 of the Bengal Council, and the 1st of 
Jech noxt has been fixed as the day before which the said arrears must 
Co unc il, ho paid. Now the notice in the name of the talukdar of that lot having 
14 C 365 served, has reached me in this mofussil place through the 

(PC)= your zemindari kateheri, in consequence of vvhich I execute this 

H LA. 30= received this notice. The lUh Bysack 1288 B S.” 

Hind, Jar. Subordinate Judge was of oninion that, as there was a mal 

275 = 4 katcheri of the defaulters upon the mehal which was in arrear. and as 
3ar. P.C.J. Mahanad was not in lot Araernore, nor a principal town or village on the 
772 , of the defaulter, therefore the receipt of notice by the latter at 

Mahanad was not sufficient to satisfy the requirements of the Regulation. 
The suit was therefore decreed and the sale ordered to be set aside. 

The appeal to the High Court came before a Divisional Bench (GARTH, 
C.J., and Macpherson, J.), and the question whether the notice had been 
sufficiently published was referred to a Full Bench : the referring order 
and the judgment of the Full Bench, which consisted of GartH, C.J.. 
Mitter, J., McDonell. J.. Prinsep, j., and Tottenham, J., appear in 
the report of the hearing before the Full Bench (1). In accordance 
with the opinions of the Full Bench that the requirements of the Regula¬ 
tion had nob been satisfied, and that the sale could not be maintained, the 
appeal was dismissed. 

On this appeal, — 


Sir H. Davey, Q.O., and Mr. T. IL Coivie, Q. G. (Mr. R. V. Doyne and 
Mr. C. IK. Arathoon with them), appeared for the appellant. 

The respondents did not appear. 

1 or the appellant it was argued that there had been a substantial 
compliance with the requirements of the Regulation. The notice was 
served personally on one of the defaulting putnidars, who was manager for 
both, and the servant of both bad signed the receipt. Regard must be had 
to the position of the [369] party complainant. This was not anydar- 
putnidar or sub-tenure holder suffering indirectly from the insufficiency, 
if any, in the notice ; but was one of the putnidars who had been effectively 
served with notice personally. It was submitted that this prevented the 
plaintiff from baking advantage of the failure to publish at the katcheri at 
Araernore, which practically was less useful for the purposes of notice- 
than Mahanad. The purposes of s. 8 had been answered by a mode 
of service, if not prescribed, quite effectual, and it could hardly be said 
that personal service of the notice was not, as far as the putnidar was 

concerned, effectual merely because another mode of publication was 
provided. 

[Lord Hobhouse asked if the requirement could be satisfied with¬ 
out publication on the land. It was not a question of the sufficiency 
of nroof but of the sufficiency of the thing proved.] It was argued that 
the publication was sufficient as it had been made. Reference was 
made to Lootfonissa v. Koioar Ram Ckunder (2); Sana Beebee v. RoM 
Chand Ohowdhry (3); Baikantnautk Singh v. Maharaja Dhiraj Mahatab- 
Ghand (4); Mungazee Ghuprassee v. Shibo (5); Gduree Lali v. Joodhisieer 


(1) 9 0. 931. (2) 8.D.A. (1849) 371. 

(4) 9B.L.R. 87 = 17 W.R. 447. 
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(3) 9 W-R. 243. 
(5) 21 W.H. 869. 
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Sajrah (1); Bam Sahik Bose v. Kamime Kooviaree Dossee (2); Maharaja ^ 

of Burdwan v. Tarasoondari Debia (3). , , . . • i. 

^ On a subsequent day. 5th February. 1887. their Lordships )udgment ^ 

was delivered by 

JUDGMENT. 

Lord HobhOUSE.— The only questions on which /h! \ 

their Lordships to express any opinion m this case are, hrst, what is the 
true oonstruction of the Eegulatioo VIII of 1819. s.^S, para. 2 ; and, 14 
secondly, whether the Maharaja of Burdwan. who is the selling zemindai, 

has done what is necessarv for a sale under that KeRulation. 

The mateHal facts' are not in dispute. The requis. e petition Sa 

and notice were stuck up at the Collector s katcheri and the 
[370] requisite notice at the zemindar’s katcheri. The copy or extract 
whVch i?nex dii^cted bv the Regulation to be similarly published was 

no^^ the plaintiff’s katcheri Amerpore or anywhei. els n 

Amernore which is the putni taluk in question. Service of that notice 
ms efiect’ed on Eadhabullub, the plaintiff's nephew 
taluk, at her katcheri in Malianad, about nine miles f.om 
plaiuiiff's Mahauad katcheri is in the same sel^rice musf be 

Sn to be ser^vi’ce^of tCplaintm hefseK ; but their I.ordsbips do not 
tWnk t necessary to decide this matter which, for the 
judgment, they will assume in favour f , 

The directions of the Begulation bfby him 

notice which is stuck up at the the Drincioal town 

Bent to be similarly published at the katcheri 

or village on the land of the defaulter, but that they are 

do not require publication on the Ian , u may be. And it must 

satisfied by publication at tence taken alone, admits of 

be allowed that the grammar of that sentence, ca 

such a construction. . . . g ^ j^hat. if there is a 

there is no such katcheri, the notice m fourthly that it must be 

town or village on the land m question and, fourthly. 

Virkrirti.- itu;..... - .».<-■ 

"“lo !,.«■ ..b.™.«»■ •r.KbT.“ 

Regulation. It appears from ^ calculated to protect the 

establish such provisions as b .-^guperior with the zemindar, or 

under-lessee from any collusion h^ 

other, for his rum, as well la ^ ^.nd immediately afterwards occurs 
zemindar on the sale of any tenure^ indisnensable to fix the process by 
the statement that it has been de f^aale The object of directing 

which the said the under-lessees of the contemplated 

looalpublication of notices IS to property, and 

proceedings which may result - 

- - - (2) 2 I. A. 71=U B.D.B. ay*- 

* (1) 10, 859 = 26 W.B. 141. 

(8) lOI.A. 19-9 0.619. 
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also to act as advertisements to persons who may bid at the sale. 
Botli these objects might, and in many cases would, be frustrated if it 
were sufiicient to publish notice at any katcheri which the putnidar may 
happen to possess, however distant it may be. or to serve it personally on 
the putnidar. 

Moreover the notice in question is described as “the notice required 
to be j'ent into the roofussil.” The word mofussil is doubtless opposed 
to the saclar katcheri of the zemindar. It may be used to signify the 
subordinate estate which is the subject of the proceedings, and in their 
Lordsliips’ opinion it does point to that estate. 

Then it is suggested that this suit is brought by the pmnidar, and 
that an objection founded on tbs interests of the under-lessees is not 
available to her. But that suggestion proceeds on a ncisconception of the 
nature and force of the objection. Their Lordships have to construe the 
Regulation. They find a process prescribed by it, which its framers 
thought it indispensable to fix, for the observance of which they have 
declared the zemindar bo be exclusively answerable, ami which is calculated 
to protect all persons interested in the estate against injury by the work¬ 
ing of a very swift and summary remedy given to the zemindar. The 
zemindar has neglected to observe a substantial portion of that process. 
There is therefore material irregularity in his procedure, and of that 
irregularity the putindar is entitled to avail herself as a “ sufficient plea” 
within the meaning of the Regulation. Of course there may be cases in 
which one, who might otherwise be entitled to avail himself of an 
irregularity, has so conducted himself as to have waived or forfeited bis 
right. But no such case is suggested here. 

It remains to look at some decided cases which were cited as author¬ 


ity against the foregoing conclusions. 

[372] In the case of Loot/onissa Begum v. KowarRam Chuuder (l) the 
prescribed formalities had not been observed by the zemindar, and the 
sale by him was set aside. But in the course of their judgment the 
Sadar Dewanny Adawlut expressed an opinion that the katcheri of the 
defaulter may be any katcheri in which the collections of the tenure are 
made. Their Lordships, however, observe that the learned Judges do not 
cite the words of the Regulation correctly. They appear to mix up the 
sentence which relates to the mode of publication with the next one, which 
relates to the evidence of it,—two very distinct things. Moreover they 
rely on the presence of the comma placed after t he word katcheri. Even 
if the punctuation were of the importance ascribed to it, it so happens that 
as the sentence is pointed the word “ katcheri ” may be applied to the 
whole expression “ upon the land of the defaulter ” just as easily as to the 
last three words only. But their Lordships think that it is an error to rely 
on punctuation in construing Acts of the Legislature. They find that the 
reasons given do not support the conclusion, from which they feel no 
difficulty in dissenting. 

In the case of Mungazee Ckuprasse v. Shibo (2) a Division Bench of 
the High Court decided, with much hesitation, that the Regulation was 
satisfied by publication at a katcheri of the defaulter, which, though not 
on the land to be sold, was on adjacent land and was the office at which 
all the business of the estate to be sold was carried on. If that decision 
were right it would not govern this case, in which there has been no 
publication in the mofussil at all. Independently of that differenoo 

(l) S. D. A. Rep. (1849) 371. 


(a) 21 W R. 969. 
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tbe decision appears to have been -ted on tbe ^tum oj f Sadar 
Dewanny Adawlat m 1849 and on .eason ,,ven lo^ 

But for tbe reasons above to be sold, and 

elusion that the k itchen mean is consideration, the 

that i! there is none, as was the fa preferably to a 

publication shouW be in the adjacent 

S"i Tigtt be the propefplaee of pnbheaiioo, but no such ease appears 

to have occurred. rlirAotlv in favour of the contention 

[373] The only case 'J f (1), where it was 

in this case is that of Gouree Lall of notice at the house 

decided that the Regulation was sa (decision is undermined by its 

of the defaulter. But the v C/umd C;.ou:c//ir,i/(2 . 

being rested mainly o’" ^ ^ ’b,. this Committee in Barn Sabuk 

aud the recognition of that case > recognised 

Bose v. Monmohtni Bossee (3). T Tarasoo7idari Dcbia U), 

by this Committee m Maharajah 0 / for which it is cited. It has been 
but it is DO authority for the P^oposi i^emindar has to observe. 

above pointed 'f.® observance has to be proved, are two 

and the evidence by whic 1 • Peacock decided was that, it the 

totally distinct things. distinctly proved, it was not 

observance of the requisite fo « _ which the Regulation directs. In 

neuessary to have ^',^1;''’“ r‘ra“oo.i/ur. DcUa (i) this 

the ease of Uaharnrih "/ ,he requisiteformahty had been 

Committee found that the question but tbit tbe statutory mode of 

observed depended on conliicting ■ .jeoision must go 

proof bad clearly not been followed an follow the prescribed 

against the zemindar, whose husm Peacock, nor did they hold 

method. They did not d.flor t^rom S,rBjes^ 

that the statutory proof was P opinion tliat one of the import- 

did Sir Barnes Peacok decide or int mate > P dispensed 

ant formalities required as whollv on that of Sir B. 

with. Mr. Justice Glover rests <1 their Lordships 

Peacock, and its vecogniLon hy ^tber reasoning, 

observe that Mr. Justice Eom jgd from, apparently without dissent, 

is a party to the judgment no PP ^.j]l bumbly advise Her [374] 

Tbe result is that ^buVisLssed and the judgment of the High 

Majesty that this appeal should be 

Court afDrmed. Appedal ismissed. 
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Solicitor for the appellant: Mr. T. B. Wilson 
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(1) 1 0. 869-25 W.R. 141. 

(8) 2 LA. 71177) = 14 B.L.B. W4. 


(2) 9W.R. 242. 
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OEIGINAL CIVIL. 

Before Mr. Justice Trevelyan. 

Sdpramanyan Setty i\ Hurry Froo Mug.* 

[24th February. 1887.] 

practice Costs—J.ttornei/s lien—Lien—Attachmg creditor—Fund in Court attached, 

A sum of money had been paid into Court a« admittedly due to the plaintiff in 
a certain suit; ihe plaintiff not having satisfied in full his attorney’s taxed bill 
of costs the attorney applied for payment out of the fund in Court. Previously 
to this application the fund had been attached by a third party. Held that the 
attorney was entitled to enforce his lien as against the attaching creditor for all 
costs incurred up to the date of attachment; that the attaching creditor was then 
enUtled to be satisfied before the attorney conld claim paymentout of the balance 
ID L/Ourt of any sum remaining due to him on account of bis costs. 


This was ao application by Babu Nobin Chund Bural, attorney for 
the plaintifl' in the above suit, on notice to the gomastah of the plaintiff, 
apd to Messrs. Beeby and Rutter, attorneys for one Lubbah, for an order 
directing the payment out to him of a sum of Rs. 2,027-6 (being the 
balance due to him on account of taxed costs) from a sum of Rs. 2.291-10-6 
standing to the credit of the above suit in the bands of the Accountant- 
General of the Court. 

The taxed costs above referred to had been costs decreed in favour of 
the plaintiff in the above suit, which was one on an account stated, and 
in which the defendant had admitted a sum of Rs. 2,291-10-6 to be due to 
the plaintiff and had paid that amount into Court. The defendant in the 
above suit bad made no payment on account of the sum decreed 
against him and, inasmuch as the plaintiff himself was living out of the 
jurisdiction in Madras, the plaintiff’s attorney (having only received a 
l375j part payment from the plaintiff on account of his costs) made 
the present application to obtain payment of the balance due to him. 

The application was opposed by one Lubbah, who had on the ISfch 
June, 1886, attached the sums standing to the credit of the above men¬ 
tioned suit in execution of an allocatur for certain costs incurred by 
Lubbah in opposing a claim made in the suit of Setty v. Setty, suit No. 465 
of 188o (the plaintiff in that case being also the plaintiff in the above 
mentioned case) to certain goods, the property of Lubbah, which had been 
attached in suit No. 465 of 1885 by the plaintiff as being the goods of the 
defendant in that suit. 

Mr. Stokoe, for Babu Nobin Chund Bural. 

Mr. Bonnerjec, for the attaching creditor, 

Mr. Stokoe. The attorney has a lien on the fund in Court for his 
costs, he is entitled to actively enforce that lien to the extent of his costs 
of the particular suit under which the fund arises; (2) Daniell’s Chancery 
Practice (6th ed.), 1975 to 1986 ; see d.hoLloyd v. Maso?^ (l); Hamer v. 
Giles (2); Natvab Nazim of Bengal v. Heralall Seal (3). 

Mr. Bonnerjee. The attorney has no further lien after the fund has 
practically ceased to be the fund in question, i.e,, after attachment. The 

money has not been acquired through the diligence of the attorney. I 
on Hough v Edwards (4). 


• Suit No. 390 of 1883. 

(21 L.R. 11 Ch.D. 942 (947). 

(4) 26 L.J, Exoh. 64; 2 Jur. N. 8. 814. 


(1) 4 Hare 132. 

(3) 10 B.L.R. 444. 


248 



YII.1 


PAT DASI V. SHARUP CHAND MALA 


14 Cal. 377 


ORDER. 

Trevelyan, J.—The question is whether the attorney bas a lien 

. * n • . 


1887 

Feb. 24. 


Civil. 

li c. zn. 


TREVELYAN, U.—quoouiou -—" , ' ^ i. ^u 

in priority to the attaching creditor for costs incurred subsequent to the QrigiNAL 

‘'‘‘“lUradmitbad by Mr. Bonnerjee that the attorney is entitled to a 
lien tor any costs incurred prior to the attachment. There ^ 

no authority on the point. It seems to me to be wrong to 
attorney can go on holding this fund subject to a hen costs sub^ 

seauentlv incurred. It seems to me what is attached is the r ght oi the 

judgment-debtor at [376] the time of the attachment, that is Bur“rw1il 
subject to the lien for costs then incurred. Babu Nobin Chund Bural wdl 

beentitledto be paid the amount due to him f 

1886, the date of the attachment. Then Mr. Bonnenee s ^ 
entitled to anv balance that may remain as far as b s o'*'™ “ “ • 

-any further balance, if any, to Bahu Nobin Chund Bural in satisfnctmn of 
his claim for costs. Coats of both parties to be paid out of the fund 

fche first iDstaDce. 

Attorney for the aoplicant: Baboo Nobin Chand Bural. 

Attorneys for the Lubbah : Messrs. Beeby and Muller. 

T. A. P. 


14 C. 376. 

appellate civil. 

Before Sir W. Comer Petheram, Kl., Chief Justice, and 

Mr. Justice Cunningham. 

Pat Da3I {Plaintiff) v. Shakup Chand M-ila and another 

{Defendants.)* [Vth March, 1887.J 

—Fraudvlmt execution of decree after a )usi . » v, « nnt been 

l A y-.nl ftf n^urt and the piyiudnt has not been 

Where a decree has the Civil Procedure Code, it is nevcribeless 

recorded in accordance with s- 258 o cninc to have a sale made by the 

open to the guonifxm _ o( the decree set aside, to prove the 

guondam decree-bolder after satisf' . • ,han by a certificate uudet that 

payment of the decretal money otherwise than ny 

section. i wN 37’ Commented on. 15 C. 557 

.tDIls., aiC.437(447);20A.254 t2j6)-19 A. N. . ^ 871 = 11 C.LJ. 

(662) ; R.. 13 A. 339 (342) ; 13 C.W.N. 710 (dO 
264-37 0.107 (116).] 


for confirmation of possession of certain Property 
[hat an auction sale of the said property might ha 

tlhih Prosad Pal had obtained a decree agamst 
one Bhib P .,„ars of rent of a certain under- 

Pat Dasi, lor gecree [377] in full out of 

Dasi had certified to the Court in 

rovUionlof S. 258 of tlmCivilftocedu^^ 

' IT tJn I272 0f 1886. against the decree of R. Towers, 

• Appeal from Appellate , a pfii 1886, reversing the decree of Baboo 

Jiq.. Judge of Midnapore. dated the 9th of P I885. 

fievatl Churn Baoerjee, Mansi! of.Contai, aatea 
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and for a declaration 
set aside as invalid. 

It appeared that 
the present plaintiff, 
tenure, and that Fat 
Ooort, the payment 

•accordance with the 
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that, notwithstanding the decree had been satisfled, Shib Prosad Pal took 
out execution and sold the under-tenure and other lands belonging to Pat 
Dasi in one lot, of which one Sharup Chand Mala became the purchaser. 
There was, however, no evidence to show tiiat the auction-purchaser was 
aware that the decree had been satisfied. 

Pat Dasi then brought this present suit against Sharup Chand Mala 
and Shib Prosad Pal for the purposes above mentioned. 

The defendants both contended tint the plaintiff not having taken 
ohjoction to the sale in the e.xecution oroecodings was not entitled to ask 
to have the sale set aside by suit; and defendant Sharup Chand Mala 
further contended that, even if Slub Pro-vud Pal had granted a receipt in 
full satisfaction of the decree, the money was paid out of Court and had 
not afterwards been certified to the Court, and that therefore his position 
as auciion-purcbaser could not be affected, the decree remaining virtually 
unexecuted. 

The Munsif held that the suit was one based on an allegation of fraud 
and would lie: that the procedure adopted by the decree-holder in execut¬ 
ing his decree was irregular, the under-tenure not having been first put 
up for sale : and that on that account the sale ought to be set aside. He 
therefore reversed the sale and declared the plaintiff s right to the land 
sued for, confirming him in possession thereof. 

The auction-purchaser, Sharup Chand Mala, appealed to the District 
Judge, who considered that the finding of the Munsif as to irregularity 
in the sale was a finding oo an objection which could be only taken in 
the execution proceedings, and that having regard to the case of Kristo 
Bam Bo>/V. Janokee Nath {11, it was doubtful whether the fact of 
the under-ttnure not having been first sold was an irregularity at all. 
He further held, citing the cases referred to under s. 312 of O’Kinealys 
Code, that a salo under a decree obtained by fraud could not be set 
nside when the auction-purchaser svas not a party to the fraud, and 
[378] that the plaintiff’s remedy lay in a suit for damages. He therefore 
reversed tbo decree of the Munsif. 


Tlie plaintiff appealed to the High Court. 

Bahoo Rash Behari Ghose, for the appellant, contended that the 
of the Munsif was correct, citing Lalit Mohwi Roy v. Binodai Dabec U) 
as dissenting from Kristo Ram Roy v. Janokee Nath Roy (1). He 
contended that the cases cited in the note to s 312 in O’Kinealy s Ciyi 
Procedure Code were no bar to the plaintiff's suit, and that the Distric 
Judge in relying on those decisions as being a bar to the suit had acted 
wrongly. 

[Petheram, C.J.—The question seems to me to be, can the judg¬ 
ment-debtor prove the payment of the decretal money otherwise than oy 
the certificate referred to in s, 258 of the Code.] 

Mr. Tioidale, for the respondent, contended that the auction-purchaser 

was not a party to the fraud, and that, therefore, the sale to himoug 
not to be reversed; that s. 258 clearly laid down that no adjustmunt o 
a decree should be recognized by the Court unless certified to 
that the certificate referred to in that section is the only evidence of 
adjustment of the decree : that there is authority for holding that a sa* 
in execution of a decree, which decree is subsequently set aside on appe *■ 
stands good. 


(1) 7 C. 748. 


(2) 14 C. 14. 
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JUDGMENT. ^ 

The judgment ot the Court (Petheeam, C.J., and Cunningham, J.) 

was j —This is a suit which is hronght by a persoo to have 

it delved that the auction sale o£ his property made m ° ^ 

decree is invalid, and that his possession of it is valid as a„.uns 

...... u... ‘i.. *«■” ”• s ' 

ment, the execution-creiiiroi went on an \ ^ Under 

[379]ll'''lxCs“ncelth^^ ttf hirpmllv 

£ilhi=h:mtst: liuX ‘i: 

;!rr A" r 

scrib^tL“onl"lde“in ^ 

rn“x:trrresrion^^ 

and renders this transaction not provable m the orumarj 

by that certificate. , i|,at they may 

It is true that the woi.ls of he secUon ^a legislature 

he susceptible of a.-„e in the law as that would iinnly. they 

intended to make such a great cha g Jh^^^ 

would have expressed It in woid.^ the section are ambiguous 

all doubt, and inasm .c.Aniihle of the larger meaning and also 

in this sense, that they “J® .-hall be proved in other ways 

susceptible of the meaoing that ‘J’® "bink that'it is the duty ot the 

than that prescribed in the sect , meaning, which 

Court to give them this "lu ha a kind of legislatiL which 

would have such an effect and which - ,,i,tmg to 

one would not expect to hud m the tnira oia 

execution proceedings. ^ ^bat it was competent to 

Under these oircumstances we .be*^ wav ho has proved it, and 

the plaintiff to prove this pay me • gom-ts it follows that 

having proved it to the Ud warinoperative against the 

the decree in the former suit was St ^fi^d_,^ is eniitled to a decree 

owner of the property, and tb*e purchaser and declaring that 

oonfirming him in possession as ag. eSect. 

the sale under this satisfied decree m 

Under these oircumstauwes 
against the defendant No. 2. 

T. A.P. 
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[380] APPELLATE CIVIL. 

Before Jl/r. Justice Prinsep and Mr. Justice Beverley. 


[YoL 


Koilash Chunder Roy and another {Decree-holders) v. 

.Jonu Nath Roy and others iJudoment-debtors.)* 

[I9th January, 1&87.] 

Bengal Tenancji Act, s. 148 {h)~Decree fornrrears of rent, Assignment of—Execution of 

decree by Asswiee. ' 

The fact that an assignment of a decree for arrears of rent was made before the 
tenancy Act will not protect from the provisions of s. 148 On an assignee who 
proceeds to execution afterwards : but execution cannot be refused whore, before 
that Act came into operation, the assignment had been recognized by a Court of 
oxecuijou undors. 232 of the Civil Procedure Code. 

[Cone., 1 C.L.J. 500.] 

A DECREE for arrears of rent was obtained by Joykali and Srish 
Chunder Sirkar Chowdry. On the 13bh June 1885 Koilash Chunder Roy 
obtained an order from the Civil Court in the proceedings in execution 
of that decree, recognizing him as assignee of the rights of Srish Chunder 
Sirkar Chowdry, to a 4 anna share. In September 1885, Joykali applied 
to execute the entire decree. In consequence of an informality that 
application was returned for amendment, and finally it was not presented 
and granted by the Court until the 10th November. In the meantime 
the Bengal Tenancy Act came into operation on the 1st November. On 
the 27th March Koilash petitioned to the Civil Court stating that be and 
Moti Lall had, in June 1884, purchased the rights of Joykali, and asked 
that their names might be substituted in her place so that they might 
bo allowed to execute the decree. The Subordinate Judge disallowed the 
objections of the judgment-debtors, which were raised under s. 148 {h) 
of the Bengal Tenancy Act, but the District Judge on appeal held that 
execution could not proceed in consequence of the assignments which 
had been made by the original decree-holders. He accordingly ordered 
the attachment of the property to be withdrawn and the sale to be 
stayed sine die. The decree-holders appealed to the High Court. 

[381] Baboo J^hohani Churn Dutt, for the appellants. 

Bahoo Gurudas Banerjee and Baboo Girija Sunker Mozumdar, for the 
respondents. 

The judgment of the Court (PRjNSEPand Beverlet, JJ.), after 
setting out the facts as above, proceeded as follows :— 

JUDGMENT. 

Section 148 (A) declares that, “ notwithstanding anything contaioed 
m s. 232 of the Code of Civil Procedure, an application for execution of a 
deciee for arrears obtained by a landlord s^all not be made by an assignee 
of the decree unless the landlord’s interest in the land has become, and ifl 
vested m him. ’ In this case it is admitted that the exception stated does 
not exist. We have, therefore, to consider, first, whether the assignment 
o e lights of Srish Chunder, which was admitted by the Court of 
^ution under s. 232 before the Bengal Tenancy Act became law. entitles 


Dicf -1T**? of 1886, against the order of J. Crawfurd, B^.. 

1) strict Judge of Nuddea, dated the 14th of August 1886, reversing the order of Ba^ 
Nufler Chunder Bhutto, Subordinate Judge of that district, dated the 7th of AugustlSSe. 
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the assignee to proceed to execution in respect of the rights of the assignor; 
next, whether the assignment of the rights of Joyka i, said to have been 
made hefoie the operation of the Bengal Tenancy Ac but not notihed to, 
or recognised by, the Civil Courts until after that Act, entitles the as¬ 
signee to the assistance of the Court in executing the decree ; and lastly, 

whether theaiiplioation for execution made by Joykah can pioceed. 

Now, in'respect of the rights of Srish Chunder, we are of opinion 
that, inasmuch as the Civil Court, by an order regularly passed under 
3 232 before the Bengal Tenancy Act came into operation rerniittod 
Koilash Chunder to execute the decree as one of the deciee-holuei^, the 
Lngal Tenancy Act does not apply. The effect of this or or.,,, our 
opinion, is to substitute Koilash Chunder as a decree-holder in the place of 

Srish Chunder, the original decree-holder, and after that 

under s. 232 it is not for the Court executing the decree to cotisidei any 

circumstances under which it was made. The apphcaiion of s. l 's 

not retrospective so as to affect that order. It contains ra her a P--" 

to the Courts to abstain from granting any application ^ 

decree lor arrears obtained by a landlord which '"7,. 

assignee unless under exceptional circumstances^ But "’P %‘ ^ 

any assignments were made before the Benga Tenancy .Act 382] ^came 

into ooeration wouH cot entitle the assignee^j oa. 

WeTe'next Xinrn that the anolication lor execution now before 

US made bv Jovkali cannot proceed. We cannot 
ms ever allowed under s. 231. and therefore 

bad no authority to execute the entire decree. i Invliali and Koilasli 
us we abstain from expressing any opinion g v n 

Chunder jointly or either of them ;'V;Und« ^pm^ 

under s. 231, can execute the decree, ine app 
Each party to pav his own costs. 

Appeal dismissed. 

K. M. C. 
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Before Mr. Justice Prinsep and Mr. Justice Beverley. 

Doya CHAND SHAHA (Deferdant No 1) v. ANCND Chunder 
Sen Mozumdab (Plaintiff.) Uth .lanuary, 1887.] 

Onus of proof-TransferaWitv of is not atrao.terable tenure and 

There ia no noase^aaion on the ground that a tenure aold waa 

a landlord who sues or ordinary pUintiO. 

not transferable must establish nis 

W.P., 16 C. 89 (92); R., 13 M- 60 (64): 25 C. 896 (907) (F.B.).] 

Ananda CHUNDEK SEN ora^d^c^e^t^^^^ 

of land which had Ananda alleged that the other defendants 

Shaha, the principal J inasmuch as their interest in it 

had hold the '^•'■das h.s tenant^a^d^^^^^^^ auction-purchaser of that 

was Dot of a transferable nature, uo. __—- „ . 

• AppeaUrom Order. No. 268 oI reversing the 

253 


1887 

Jan. 7. 

Appel¬ 

late' 

Civil. 

14 c. 382. 


14 Cal. 383 Indian decisions, new series [Vol. 

interest was a mere trespasser, and thus liable to be evicted from the 
land. Doya Chand contended, among other things, that the holding was 
a 'tnoknrari one and transferable both by law and custom. Upon the 
question whether the predecessors in title of Doya Chand had a saleable 
interest in the disputed land, neither party gave any evidence, and the 
Mimsif was of opinion that the burden of proof lay on the plaintiff in the 
ordinary [383] way, and the fact of the defendant’s admission that the 
plaintii’t was the landlord diJ not make any difference. On appeal the 
Subordinate Judge, differing from the Court of first instance, held that 
the defendant having set up a Jiiokurari title, and admitted the title of the 
plaintiff as the landlord, the onus lay upon him, aod remanded the case 
for trial on the merits. 

An appeal was preferred from that order to the High Court. 

Mr. Handley (with him Baboo Kashi Kant Sm), for the appellant, 

Baboo Srinath Das and Baboo Mokiind Nath Roy, for the respondent. 

Tne Court (Prinsep and Beverley, JJ.) delivered the following 
judgment:— 

JUDGMENT. 

The plaintiff sues to recover khas possession of certain lands now in 
the occupation of defendant No. 1. lie states that the other defendants 
were his tenants, and that defendant No. 1 has purchased in execution 
of a decree the rights of those tenants which were not transferable. 
The solo question on which the case was tried by both the lower Courts 
and which is now argued before us is on whom the onus, under such 
circumstances, would lie, whether it is for the defendant to prove 
that he acquired the right to hold the land inasmuch as the tenure was a 
transferable tenure, or whether the plaintiff is not bound to start his case 
by showing that the tenancy of defendants 2, 3 and 4 was not transferable, 
and that consequently ho had a right to re-enter on their relinquishing 
the land in favour of defendant No. 1. In the course of the argument some 
cases have been cited from the Weekly Reporter, but it is impossible for ns 
to apply the law laid down in those cases because in none of them are 
the facts stato-l. We are of opinion that the case of Dwarka Nath Misser v. 
HkhVi (1) is not applicable. In that case it was admitted or 

found that the defendants had occupancy rights, and the learned Judges 
of this Court in their judgment proceeding on the Full Bench case, 
Narendra Narain Roy v. Ishan Onindra Sen (2) held that it was for the 
defendant to prove that such right was transferable. There is nothing in 
that case [384] to establish the proposition now contended for, that it is 
for the tenant or the person who claims to be the tenant to establish his 
rights to retain the lands in any suit brought against him by the zemindar 
or whenever the zemindar may think proper to call upon him to show bis 
title. In our opinion the plaintiff is bound to start his case. 

DO presumption that any tenure held is not a transferable tenure. We 

therefore affirm the judgment of the first Court and set aside that of the 

lower appellate Court, the suit being dismissed with costs throughout. 

K. M. Appeal allowed. 


(1) 4 C. 925. 



13) 13 B.L.B. 374. 
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Before Mr. Justice Prinsep md .Vr. Justice Beoerley. 

DwarKA MoHUN Das {Jtidoment-debtor] v, LuckhimoNI DaSI 

(Decree-holder)* [lOth February, 1887.] 

AtUichme>it—Execution of decree—Partnership debt. Attachment of. 

An uncertain sum which may or may not be payable by 
of a partnership, not shown to have been wound up. cannot be attached or sold 

in execution of a decree. 

[Dias., 13 M. 447(450) ; R-, 20 C. 693 (G94) ; 15S P.L.R. 1903.1 

LuCKHIMONI DaSI in execution of her decree attached and advertised 
for sale the debts which she represented were due toDwarka Mohun Das, 
the judgment-debtor, from his co-partner upon a partnership account 
Dwarka Mohun ohjected that the debt being unascertained was not 
attachable; but the Subordinate Judge disallowed the objection. On appeal 
the District Court agreed with the Sub-Judge, and held that the case did 
not fall either under cl. (c) or cl, (k) of». 266 of the Civil Procedure Code. 
Dwarka Mohun appealed to the High Court. 

Baboo LaZ Mohtin Das, for the appellant. 

Baboo Harendri Nath Mukerjee. for the respondent. 

The judgmeot of the Court (PRINSEP aod BEVERLEY, JJ./ was as 

follows:— 

JUDGMENT. 

The debtors apparently are partners in some 6rm. The [385] i^cree- 
holder seeks to attach and sell the interest of one of these ^loh 

in his application for execution of the deoree, he terms to a debt due to 
that judgment-debtor from the other judgment-debtor^ The 
tmeertaiu It is not even shown that the business of ^as been 

woundup, nor is there any certainty that such a 
thereforeVeu with 

and sold m execution of the decree, ine case «/ Tho 

Khan^.Bughoonath Pershad (1) ^Lbtor 

order of thT lower Court is therefore set aside. The debtor-appellant 

will receive his costs in all Courts. 

Appeal allowed. 

K. M. 0. 


A 


-T";-ToWTVftfifi^ffainst the Order of W. H. Page, Esq,, 

Appeal from Order, No. 423 of 1886. g affirming tbe Order of Baboo Beni 

Sr.', srr^AtV Ju3gfo7th,t diMrici. the 22 nd ol September 1886. 

(1) 14 M.I.A. 40-7 B.L.R- 186. 
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APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Beverley. 


Chandra Prodhan [Judgment-dehtor) v. GOPI MOHUN Shaha 

[Decree-holder).^ [3icl February, 1887.] 

F..t ecutxf>n of decree—Arrears o/ rent. Decree for—Benq Act VIII of 1869, s, 58—App/i. 

cation for exccuHon- Suqiended proceedings, Kjfcct of. 

G obtained an ex parte decree in 1882 (or a sum leas tbao Rs. 500 as arrears 
of rent. Execution was taken out ou the I9'h May 1885 Oo the 20th June 
C. thu judgment debtor. applied to have the decree set aside, whereupon thi 
application for execution wis struck off. On the 21st November C's application 
for a re-hearing was rejected. On the 3rd February 1886 G applied for the 
execution of bts decree. 

GeW that the decree-holder was entitled to execution, the application of the 
3rd February being a continu.ation of the proceedings commenced on the 19th 
May. which had been suspended by the order of tbe Court of the 20th June. 

[F.. 21 C. 387 (391); 23 C. 39? (402) ; 21 M. 261 <2G'R; Rel. on, 13 Ind. Cas. 140; R., 
23 A. 13 {19)=20 A.W.N. 178; 4 O.C. 333 (339) ; 20 Ind. Cas. 244 (245); D.. IT 
C. 268 (270): 20 B. 175 (178).] 

Goi’l Mohun Shaha obtained on tho 2lst July 1852 an exparte 
decree for arrears of rent for a sum less than Es. 500. Application for 
execution was made oo the lObh May 1885. On the 20th June Chan¬ 
dra ProJhan. the judgment-debtor, applied [386] to set aside the decree, 
and tbe execution case was accordingly struck off. After repeated 
adjournments the annlication for a re-hearing was rejected on the 2l8t 
November, and on the 3rd February 1886, Gopi Mohun Shaha renewed bis 
application for execution. Chandra Prodhan objected that, inasmuch as 
more than three years had elapsed from the date of the decree, execution was 
barred. The Munsif was of opinion that the execution could proceed, and 
held Viter alia that tbe application of tho 3rd February was an application 
to revive the proceedings commenced on the 19th May 1885, and that tbe 
order of tho 20th June striking off the execution case was in tbe nature 
of an injunction pending the decision in another case —Basant Lalv. 
Baud Bibi (1). 

On appeal the District Judge confirmed the order for execution. 

Chandra Prodhan appealed to the High Court. 

Baboo Boido Nath Dull, for the appellant. 

Baboo Sharoda Churn Mitter, for the respondent. 

The Court (Prinsep and Beverley, JJ.) delivered the following 
judgment:— 

JUDGMENT. 

The decree now under execution for arrears of rent was passed on 
the 21st July 1882, for a sum less than Rs. 500. Execution was taken 
out on the 19th May 1885, and notice under s. 248 of the Code of Civil 
Procedure issued before the decree was actually put into execution. ^ 
the 20bh of June the judGinent-debtor objected to execution and applied 
to have the ex parte decree set aside. On the same day the applioatioo f®^ 
execution was struck off. On the 21st of November following theapplica- 
cation on behalf of the judgment-debtor to obtain a re-hearing of^tha^J^ 

• Appeal from Order, No. 403 of 1886, against the order of H. FetersonjEsq.. 
Officiating Judge of Dinagepote, dated the 18th of August 1886, affirming the Order® 
Baboo Sitikantha MulHck. Munsif of that district, dated the 22nd of May 1886 . 

(1) 6 A. 23. 
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was dismissed. On the 3rd of February 1886, application ^^s made to 
execute this decree. It is now objected under s. 58. Bong. Act Vlllof Ibby, 
lihat execution is barred inasmuch as more than three years have elapsed 
since the date of the original decree. If the application of the 3rd Febru¬ 
ary 1886 be regarded as a fresh application to execute, no doubt it is barred; 
13871 but we are inclined to take the view expressed in Kalyanbfiai 
Dipchand V. Ghanshavilal Jadumthji (1), and to hold that libn applica¬ 
tion is a continuation of the previous application of the IJth May. Ibbo. 

Execution of the decree was suspended on the action of the judgmen- 
debtor, and. although the law does not permit us to deduct the period 
during which it was so suspended m calculating the period allowed by the 
law of limitation, we think that we may properly take the application of 
the 3rd February, 1886 , as an application to the Court of execution to 
withdraw the order passed on the 20th June. 188o. which suspended the 
execution in consequence of the objection of the judgment-Jebtoi. 

The appeal is therefore dismissed with costs Ub 

Q Appeal dismissed. 


14 C. 387 (P.C.) = 14 I.A. 63 = 11 Ind. Jur. 231 = 5 Sar. P.C J. 1. 

PRIVY COUNCIL. 

Present: 

Lord Watson, Lord Fitzgerald, Lord Hobhouse, Str B. Peacock 

and Sir. R. Couch. 

[On appeal from the Eigh Court at Calcutta.] 

Sheolochun Singh [Defendant) e. Sahee Singh {Plamtm. 

[10th February, 1887.j 

La.-meruanee-lnner.tanee prepeH, pnrcHssen ty BMu o, 

the income of her estate. 

inrome of her widow’s estate in the property 

When a widow, net spondmR the ‘ocome o^^^ ^ ^ 

which belonged to her ^cUon between the original estate and the 

held by her without making any dig ^ ^ ^ been her intention to 

aft„-pLcha«e3, the Jurchaae, ara an mcrament to 

keep the estate odo aud ootKe, ana 

the original estate. , „r,A io lsridu> Koer v HansbuttiSoerainm, 

The authority upon this matter 13 ou^d^_^7 between the original estate and 

wore hold inalienable b, her lor any purpoee not 

juetilying alienation of the torm«. ^ ^ ^ 

[ 888 ] Appeal a *d 60 ree December, 

Ooott, in part affirming, and in Pf ‘ 

1881) of the Subordinate Judge of Sh^ ^ a Hindn 

The question raised by aPP properties 

widow, although ineffectual to confe 11 effectually transfer property 
Which bad belonged to her ^ - - 

8,’ ?hU Ze wae foliowed in flTo^YKStBINlEP^^rnd 

Alirp, under the Tenanoy Aot; appeal from Order 
Bbvbblby, JJ., on the 4th February. IS»/* 

(8) 10 0. 824 = 10T.A.160. 
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which, after his death, she aod a co-widow, left by the same husband, bad 
purchased out of the saving s of the income of the joint estate held by them 
as widows. 

The property, whence the income was derived, belonged to the estate 
of .Sheodyal Singh, who died without issue in 1826, leaving two widows, 
Pranpiari Koer and Rekaba Koer. The widows remained in joint posses¬ 
sion of his e.state till the death of Pranpiari Koer in 1871, Rekaba 
continuing in sole possession, for her widow’s estate, till the 19lh October, 
lH7-j, when by deed of gift she gave to the defendant-apueliant the entire 
moveable and immoveable properties which had belonged to her husband, 
together with those purchased by her. and her co-widow Pranpiari, out 
of their savings. 


The purport of the deed of gife, or a^l>?ama, executed by Rekaba on 
the 19tb October, 1875, was that she and Pranpiari. desiring to carry out 
their husband’s wishes as to the establishment of " more thakurharis" 
and ‘ shivalas," with other religious objects, and in accordance with tbe 
advice of members of their husband's family, had placed Sheolochun 
Singh as sole manager of the estates : also that Rekaba, the surviving 
widow, being now sixty years of age, desired to make, and by that deed, 
did make, ‘for tbe preservation of the riasui, and the name of her husband, 
for the seba puja of Sri Thakur, and for her husband’s sradk,” a gift of the 
entire immoveable and moveable properties, household furniture and other 


valuables left by Sheodyal Singh, together with what had been acquired 
by the widows, to Sheolochun Singh from generation to generation. 


Sahob Singh, son of .Jit Singh, claiming as gotraja snpinAa of the late 
Sheodyal Siugh, and one of his three nearest kinsmen, objected to mutation 
of names in the Collectorate records in regard to the interests in land which 
had h'jionged to Sheodyal: [389] and on tbe death of Rekaba on 2Qd 
Pobrudi-y, 1880, Salieb Siugh brought the present suit against Sheolochun 
Sing, claiming a declaration that the deed of giftoflOth October, 1875, 
was void, as having been executed by a widow without authority, also 
claiming a one-third share of the property, with partition against the two 
other near relations of tbo late Sheodyal Singh, both of whom be joined 
as defendants , and claiming mesne profits. 

.\mong the defences limitation was alleged, also the competence of 
the gift, it having been virtually for the spiritual benefit of a deceased 
husband, But tho defence material to this report was the allegation 
that the widows had during their lives acquired certain of tbe mouzahs, 
specified in the schedule annexed to the plaint, with their own 
money, and that Rekaba was competent to alienate the property so 
acquired. 


The opinion of tho Subordinate Judge on the question of limitation, 
and his findiugs of fact, were in favour of tbe plaintiff; hut he gave no 
decision on the last point, as he was of opinion that, whether the mouzabs 
in question were purchased out of iucomo or out of tbo widows’ savings, 
Rekaba was entitled to make the transfer, which she had made, of 
all but tbe land which had been in tbe possession of Sheodyal; also, as 
to the moveable property, he was under the impression that Rekaba had, in 
her lifetime, complete power to dispose of it. Accordingly he made a 
decree in favour of the plaintiff for so much of his claim as comprised the 
one-third of the land that had belonged to Sheodyal, dismissing the clai® 
as to all that had been purchased by the widows and as to the moveablo 
property. 
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On the defendant’s appeal from this decree so much of it as related 
to the properties purchased after the death of Sheodyal to the moveables 
and to mesne profits, was objected to by the plaintiff under s. 561 of the 

Code of Civil Procedure. 

The High Court (Mittf.R aod WiLKINSON, JJ.) dismissed the 
apoeal and allowed the objections. They concurred with the lower Court 
that the suit was not barred by limitation, and as to certain findings of 
fact But finding that all the properties purchased after Sheodyal’s 
death had been acquired out of the incorao of property which had been 
bis, they held that, if the [390] after-purchased properly had been 
treated as an increment to the estate of the deceased husband by his 
widows, the latter had no power to alienate it except on the ground of 
necessity. On this point they referred to hridut Kocr v. Ilansbutti 
KoerainW, and found that the after-purchases had been so dealt with by toe 
widows They allowed mesne profits to the plaintiff, and also, referring 
to the judgment in Bhugwoiulecn Doobeij v. Maina Dace 12). corrected the 
Subordinate Judge's impression as to tho power of the widow over 
moveables. The plaintiff accordingly obtained a decree for a one-third 
share of the land, including toe after-purchases, and of the moveables, also 

for mesne profits. 

The judgment of the High Court was as follows , , ,, 

“As regards the objections taken by the plamtill-respondent to the 
decree ol the lower Court, it seems to us tnat thero is do reason wliy he 
should not get a decree tor mesno profits from the date of the death of 
Rekaba Koer to the date of delivery of possession. \\ e accordingly direct 
that in that respect tho decree of tho lower Court be modifaed, and it be 
declared that the plaintiff is entitled to recover the said mesoe profits, 
and that the amount thereof will be determined m execution of the 

regards the moveable property the lower Court has disallowed 

the claim on the ground that, according to “ 

widow is entitled to alienate it; but in this respect ho has fallen into an 

It was decided by the .ludicial Committee in the case of B/mg- 
wandeen Doobeyv. Maina Baee (2), that a Hindu widow under the Mdak- 
share law has no power to alienate the estate inherited from husband 
to the prejudice of his heirs, whether such estate consists of moveable or 
immovable property. Therefore the decision of the lower Court on this 
point also will be set aside. The learned pleader who appeared lor the 
appoUant, admits that there is no question as to the value of the move- 

able property claimed in the plaint. [391T the value 

plaintiff will be entitled to recover Bs. 1,128-5-4 pie L391j as the value 

of the one-third share of the moveable property of Sheodyal Singh. 

“ Then there remains the question whother Mussamut Rekaba Koer 

under thrEindu law was competent to alienate tho properties purchased 
under the Uiiid reference to this matter tho parties 

after the death of Sheodyal Wit ,ia., whother or not these properties 
joined issue upon a out of the proceeds of his pro- 

oer^v^^^Bub it admitted bv the learned pleader for the appellant that 
« A fh^rA iq no doubt that the properties in question were 

upon the of Sheodyal’s esLte, That being so, the 

So bteln the padres U deduced to one of law, ufa., wheth er these 
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1887 properties, which were acquired by the widows of Sbeodyal'out of the 
Feb. 10. proceeds of his irDiDoveable property, could be alienated by the said widows 
without any f-uch necessity as would justify the alienation by a Hindu 
Privy widow under the Hindu law. 

Council. " A very recent decision of the Judicial Committee upon this point 
14C~~387 *^*-^*y out to this country. It was passed on the appeal of 

p > hridiU Kocr v. Ilonsbutti Koeratn (1), and the judgment was delivered on 

141 A 63 - last. The effect of this decision is shortly this : If it be 

!'’ 0 ''*ed that a particular property acquired out of the income of the 
231 - 3 ^^ *’i*sband’s estate has been added as an accretion to that estate, a Hindu 
fi ”p I . ''idow has no power to alienate it unless there be any necessity which 
• justifies the alienation : but, if the acquisition be of such a character that 
• it may be reasonably held to be a portion of the income of the husband's 
e.-'tate still held in suspense in the hands of the widow, she has full 
disposing power over it as she has over any other income of that estate. 
This being the principle settled by the latest decision of the Judicial Com¬ 
mittee of the Privy Council, we see no difficulty in determining the 
question raised before us. Upon the evidence before us there is not the 
slightest doubt that the properties in question were dealt with by the 
widows as accretions to their husband’s estate. They were treated in 
the deed of gift precisely in the same way as the admitted properties 
of Sbeodyal were treated. Acting, therefore, upon the [392] principle 
laid down by the Judicial Committee of the Privy Council in the case 
cited above, we are of opinion that the plaintiff’s claim in respect of 
these properties also should be allowed." 

Ou this appeal,— 

Mr. .7. B. A. Branson, for the appellant, argued that, on the principles 
declared in Isridnt Koer v. Hansbutti Koerain (1), the widow’s gift of the 
property acquired by herself, and her co-widow, out of their savings, should 
have been supported. The mouzahs which the widows purchased after 
the death of their husband were recorded separately from the rest of the 
property forming the estate which had been Sheodyal’s. The separate 
ownership of these mouzahs having been at one time in the widows, they 
had not extinguished it by devoting the property to a purpose which was 
their own. 

Mr. T. E. CoM'i'c, Q.C., and Mr. B. V. Doyne, for the respondent, were 
not called upon. 

JUDGMENT. 

Their Lordships’judgment, after Mr. Branson had been beard, was 
given by 

Sir R. Couch. —The suit, which is the subject of this appeah 

brought by the respondent, who claimed as one of the heirs of Sbeodyal, 

who died in 1827, to recover from the appellant a third share of th® 
property which bad been left by Sbeodyal at bis death, and to which bis 
two widows Pranpiavi and Rekaba became entitled, and also a third of the 
properties which bad been purchased by the widows with, as he alleg®^* 
the income of the property which they inherited. Pranpiari and Rekaba, iu 

the first place, held the properties jointly, and Praopiari died in 1870, 

leaving Rekaba surviving her and in possession of the whole of the estate. 
It appears that on the 19th October, 1876, Rekaba executed a deed of aiaW' 
nia, by which she professed to give to the appellant, who was the defendant 
in the suit, the whole of the property, not only that which came to tb® 


(1) 10 C. 324 = 10 I.A. 150. 
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widows from Sheodyal. but the properties which had been >\^ed by 1887 
them; and it was also alleged tbac the defecdant had been adopted by the Peb^IO. 

widows with the permission of Sheodyal as his son. Privy 

Various issues were settled. The defeece set up varmus ma ters 
inoluding the law of limitation, the adoption of the [393] defendant and Co^IL. 
the deed of atanama. All the issues were found m favour of the ^ o. 387 

the respondent, except that with respect to the nuestioo whether the 
nlaintiff was entitled to recover a share of the properties which had been j ^ 
purchased bv the widows. The lower Court found that the widows were j„|._ 

entitled to alienate that property, aod coosequent y that he was oot entitP 

ed to it. The Hiah Court, when the case came before it upon appeal, upon . - 

this question said that upoo the evidence before them there was ^ « 
slightest doubt that the properties in question, namely, the purchased pro¬ 
perties, were dealt with by the widows as accretions to 
Ltate, and that they were treated in the deed of gift precisely m the same 

way as the admitted properties of Sheodyal were treated. 

Their Lordships have been reierred by Mr. Branson to the different 
parts of the evidence which he considered bore upon the question "'hethei 
Cnrooerties were purchased by the widows out of the income of the 

Loeuded prouertv and whether their intenlion was to ‘'""P 
ties distinct ‘ Certainly the evidence is not such as would show that 
the High Court in oomiog to the conclusion they Old were not quite justi- 

The authority upon this matter is the case of hridat Koer y. Hans- 
butH KceraTn] At the conclusion of the judgment their Lordshios 

r: £ -4 s. 

nor apparently m any otner way iia.va wUnro a widow 

between the topertv o7 th^ husband, and receives the 

“dTe:rs;lnrirhrinU^ 'v:c.r rfr 

perty, their Lordships thick ‘^at, pn-^ "Istr and 

the widow to keep the estate “/‘‘P ,'’’7'^" V be intended to [394] 

that the property f ” ^htre may be no doubt, circumstances 

be acoretioDs to that estate^ The y intention, that she 

which would show that tne wuiow „ov Thflrfl are cir- 

intended to appropriate tLt it was tL intention of the 

widows to keep properties should go in a 

husband 8 estate and the suDsequouu y H did with re- 

different line of succession, him of the whole of the 

. gard to the defendant, was to make a^ g.n^ o 

property, and professing to do ^ ^ (feafcwrhart. with which the 

out the intentions of ^heody^ an ^ that their 

estate would be connected. . a on^e to go in one wav, and 

inteatioD was not whole as one entire property; and apply- 

another in another, but to keep the Hansbutti Koeratn (1) to 

ing what is said in the case o f .irclstances which would 

the present case, there do not W that the purchased property 

show that there was any other m»ention__ 

(1) 10 C. 3a4='l0l.>. 160. 
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should he accretions to the inherited property. The High Court haa 
found that, and their Lordships see no ground for saving that the Court 
has not come to a proper conclusion from the evidence. 

Their Lordships will therefore humbly advise Her Majesty to affirm 

the decision of the High Court and to dismiss the appeal, and the appellants 
will pay the costs. 

Appeal dismissed. 

Solicitors for the appellant: Messrs. Watkins d Lattey. 

Solicitors for the respondent: Messrs. T. L. Wilson d Co 

C. B. 


14 C- 393. 

[395] CRIMINAL MOTION. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Ghose. 


In the matter of the petition op Chandi Singh and others. 
Queen-Empress v. Chandi Singh and others.* 

[2nd April, 1887.] 


Criviinnl Procedure Code {Act X of m2), ss. 233. 234, Separate charges for dis 
iinct offences. ^ ^ ^ 


Five persons were charged with haviog commitited the o&CDce of rintiog oo the 
5th December ; four out of tbo?e persons and one F. were charged with haviog 
committed the offence of criminal trespass on the 9th December. These two 
rases were taken up and tried together in one trial, and were decided by one 
judgment.' 

Hefd that tbo trial was illegal, and the defect waa not cured bys. 537 of the 
Criminal Procedure Code. 

[Overruled. 27 C. 839 (ft45): F., (1900) P.L.R Gl (62) ; Expl.. Rat. Unrep. Cr. Cases 
401 (402) : 29 B. 449 = 7 Bom. L.R. 527 (645l ; 28 C. 104 (107, 108): R., 10 M. 
L J. 147 11671 (F.B.); 25 M. 61 = 2 Weir 271 (P-C.) ;83 P.L.R. 1901; 15 C.L.J. 
517 f581) = 13Cr. L J. 609 (652) = ]6 C-W.N. 1105 (1136)=16 Tnd. Cas. 257 
(300,.] 


On the 10th and 11th December two cases were sent up to the 
Magistrate by the Dalsing Serai Police. In the first of these Chandi 
Singh, Ferangi Singh. Batoram Singh, Bachu Singh and Bhagwan Siogh 
were charged under s. 147 of the Penal Code with having committed, on 
the 5th December, the offence of rioting on a piece of land beloneing to the 
Mow i'actory. In the second case Ferangi Singh, Batoram Singh, Bachu 
Singh and Bhagwan Singh were charged under s. 447 of the Penal Code 
with committing, on the 9bh December, criminal trespass on the same 
piece of land. These two cases were tried together in one trial by the 
District Magistrate of Durbhanga, and passing one judgment in the two 
cases he convicted and sentenced the accused named in the first mention¬ 
ed case, each to two years’ rigorous imprisonment, and further sentenced 
the accused in the secondly mentioned case to undergo a further iro- 
prisonment of three months for the offence committed under s. 4:47 
of the Penal Code. The prisoners aopealed to the Sessions Judge, who 
summarily rejected tiieir appeal under s. 421, stating that the tri^^ 
ha d been righ t ly he ld under s. 234 of the Criminal Procedure Code. 

Criminal Motion No. 55 of 1887, against the order p’iesed bv A. 0. Brett, BsQm 
S essions Judge of Tirhoot. dated the 7th of Pjbruary, 1887. affirming the order passed 
by J. 0. Price, Esq.. Magistrate of Dutbhanga, dated the 8th of January, 1887. 
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The prisoner moved the High Court to have the 

aside, and obtained a rule calling upon the other side to show cause why Ap^ 2 . 

the convictions should not be set aside. CRIMINAL 

Mr. Gregory and Baboo Ram Oharan Mitter showed cause. Motion. 

Mr. M. P. Gasptr, in support of the rule. 

OBDBR. 

The order of the Court (Petheram, C.J., und Ghose, J.) was 

^'‘‘TetHMAM C J -We think that this rule must be made absolute 

and Lde absolute on the legal ground alone, ^fhereflrth's Court 
merits of the case they have not been gone into, wm 

is not in a position to form any judgment whatever, but t g d P 

which we base our judgment is that these two 

one trial, and that is an illegal proceeding under s, 233 of thel^oue 

®"“TtSs“were first of all, a charge against five men of having 
com “ted a r on the 5th December, 1S%, and against four out o^ th 
five men of having committed criminal trespass 

1886. These two charges were tried together m one trial and were deeded 

T.:rp"t.w. ?«: 

and does not, as the Judge supposes bot^ changes is that the dispute in 
The only matter which is common to both charges absolutely 

each case arises out of the same land nut char es^are^ abs 

distinct, and the persons “barged a« “ot tlmsa^^^_^^l^ 

quite true that there were some of the p r.A.ooin charged under the 

but the second charge did not include all the persons cnai„oa 

first charge. iujnir rhat the trial was illegal, it 

Under these circumstances we terms of the law as con- 

having been a trial which I 37 ." Which cures errors, 

tamed m s. 233, and we do not an absolute 

omissions, or irregularities, is intended to ’ a,.:„i ^nd the conviction, 

illegality. For these reasons we set aside 

and direct that the piisoners he discharged fro 

Rule absouUe. 

T. A. P. 


14 C. 397. 

[397] APPELLATE CIVIL. 

Before Sir W. Comer Petheram. Kt., Ghref JusUce. and Ur. JuH,ce 

Ghose. 

Nobodip Chundbe Ssaha (Ptai.#) ip™ 1887.] 

CHOWERRy ARB AKOXHEB Wen W ^ 

Instalment bond—DefauU in one xns 

Lmrntion art 18 ,„, .cA. 71, r,. 

The mere I«.t that a „„ bilure in the pay ee^ 

inBttumenfc. under which the wuoi^a____. 

-TTpi^^AlpSate Deere. 

frllaih^rStro oS^rSut^frn" o. that dietrlot, dated the »7nd o. March. 

1866. 
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of one insUlmont, is no evidence of waiver within the meaning of art. 75 of tha- 
liiimtation Act* ^ 


1887 

APRIL 

- [R.. 5 M.L.J 241 (243): 20 B. 109 (113); 36iC. 394=9 C.L.J. 226 = 13 C W N 1004- 

ApPEL- 1 Ind.Cas. 49: D . 24 C. 281 (283)0 

LATE 

Civil. 


14 C. 397. 


The plaintiff sued to recover Rs. 1.500 on a kistibundi (instalmeot 
bond) executed by the defendant in favour of one Modbu Sudun Chowdhcy 
on the Otb.Januarv, 1882, Modhu Sudun Chowdhry having sold his rights 
under the kistibundi to the plaintiff on the 5th December, 1882. 

Under this kistibundi the defendant had stipulated to pay the sum 
of Rs. 2,350 with interest in 23 fixed instalments, the first of such instal¬ 
ments falling due in Joisto 1289 (from 14th Mav to 14th June, 1882) and 
the last m AughraDl294 (from 14th November to 14th December 1887)* 
and had further stipulated that, on default of any instalment, the whole 
amount recoverable under the kistibundi should then become due. 

The first instalment was duly paid within the time fixed ; the second 
of such instalments due in Bhadro 1299 (from 16th August to 15th 
September. 1882) was accepted by the plaintiff’s vendor after the due date 
in Assin 1289 (from 16th September to 17th October. 1882); the third 
instalment due in Aughran 1289 (from 16th November to 14bh December, 
1882). was not paid ; and the plaintiff on the llth February, 1886, sued tbo 
defendant (Modhu Sudun Chowdhry being made a pro forma defendant) 
to recover the instalments due from Falgun 1289 (12cb February to 
13th March. ^ 1883) to Aughran 1292 (l5th November to 14th [398] 
December, lvS85). not including in bis claim the remainder of the instal- 
mentg falling due from 1292 to 1294 (1885—1887); and stating that 
the third in^stalmept was not included in his claim inasmuch as that instal 
mentwas, at the time of suit, barred by limitation. 

The chief defendant (who alone appeared in the suit) contended that 
the plaintiff not having claimed the total amount due under the kistibundi 
the suit was bad, and pleaded limitation. 

The Subordinate Judge found the facts to be as above stated; and 
held that the plaintiff’s cause of action arose on the 15th December,*1882 
on failure of the payment duo in Aughran 1289, and that he should have 
sued to recover the whole of the amount due under the kistibundi with¬ 
in three years from that date, and that, not having done so, the suit was 
barred under art. 75 of sch. II of the Limitation Act. 

The plaintiff appealed to the District Judge on tbo ground that 
tbe terms of tbe kistibundi made it optional, and not obligatory, on the 
•reditor to sue for tbe whole amount, and that the suit fell under art. 74, 
art. 75 only contemplating cases where the whole amount is not only 

mrfeited by a single default but where also the entire amount is sued for. 
Tbe District; Judge dismissed the appeal, affirming the judgment of th® 
lower Court. 

The plaintiff appealed to the High Court. 

Baboo Sharoda ChurnJdiitcr for the appellant contended thatart.75 
did not apply, and that it was optional on the part of the plaintiff oQ 

default of any instalment either to sue for such instalment or for the to¬ 
tal amount due under the kistibundi, and that what was done by the 
plaintiff amounted to a waiver of his right to sue for the whole amount. 

Baboo Guru Das Banerjee for the resnondent contended that the 
smb was barred, and that there had been no waiver, citing Ghent Bash 
B haha V. Ka dtm Mundul (1), Setku v. Nayana (2) and Mumfordv. Peal (3). 

(1) 6 0. 97, 


(3) 7 M. 677. 
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JUDGMENT. 

Thejudgment of the Court (PetheRAM. G. J.. and Ghose, J.) was 

d 1' d by 

^^TeThLaM, C.J.-This is an action brought by plaintiff against 
the defendants upon a bondexecuted by the d6fendants[3993m his favour to 
secure payment of a sum of money by instalments ; and the bond contains 
a proviso, the effect of which is that, in the event of any of the instalments 

being unpaid, the whole amount shall become due at once.... 

The instalments have been unpaid for some time, and. as a matter 
of fact, the time the last payment was made was so long ago ^ ® 

whole amount became due at that time, the cause of action would become 
barred; and upon that state of things the question that arises is. whe 
the m6;e feet that the creditor has done uo.hieg 

matter to sleep, without enforcing his remedy against the debto., is y 
evidence of waiver within the meaning of art 75 of the 

We do not think it necessary to say what opinion we “ ^h^ ^ 
formed on this matter if it had not been alrea y , , v . 

authority, because it has been so decided and Cheni Bash 

authority. The decisions which have been repor ed. m-. v 

Shaha V. Kadum Mwidid (1). Sethu y. Nayana (2) and ^ 

Peal (3), are clear authorities to show that, Vlfincfl of waiver 

in this country, such a condition of things would be ^3 

The law on this subject must, therefore, m my .u j. 

having become settled. The Court below has neld m th s case 

..s Thrcaml ha. aaoohiioels 

a;s.“.h=; .f r..-rsr 

isbarredinthiscase,; and, asi said befoie, withou exp S 

which we might have entertained upon . in this country 

matter, we think that, as it had been considere se i ij referred 

forso long a time, it is not desirable that this matter should be retenea 

to the Pull Bench and further questions *“. ■ dismiss 

Therefore, following the decisions referred tom this case, we 

the appeal with costs. Appeal dismissed. 

T. A. P. 

14 C. 400. 

[400] APPELLATE GlViU 
Before Mr. Justice W dson and M r. Justice O’Kinealy. 

SUBOuINIDebi [Defendant) o. 3^* 

Bahcdur and two others Nos. I, 2 ana 0). 

[ 2 Qd March, 1887.] 

Pnrt^-OM Procedure Cede. es. 27 and 32 -Limitatu,n-Institutson cf su,i,-Chany. 
Tbe oh«nge of partial as IVuestS’oTof Hmitation L arises upoa the 

— ppaanram A-;^ta' D;araa';^428 

Parbati Kumat Mittar, 8abordm*to Ju^e o ^aosif ol that district, dated thft 

ftfStniog thft doo(€d ot Baboo Chuodor Coonx « 

Slit of December^ 1686* ^ f 3 ) 3 A. 657* 

U) 6 0. 97. 7 M. 677. 
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[P., 22 B. 672 (6(6); 8 Ind. Cas. 890; Cited, 149 P.R. 1907 ; Coreme&ted UDon 21R 
560 f581): Cone., 69 P.R. 1906 = 118 P.L.R 1906:1 S-L.R. Civil 191(19S1*R 
30.C.347 (349); 7 M LT. 185=33 M. 116 = 6Ind. Cas. 931' D 25B'4'1^ 
(465); 19 C L.J. 5 (6.7j.] ’ ' * 

R. -T. F. Stevens, as the "authorized maDager" of the Rajahs of 
Chauchra, instituted a suit for arrears of rent. It was objected on the 
part of the defendant that the suit was bad, inasmuch as it was brought 
by a person who had no interest in the matter. The Muosif held that 
not only had the suit been brought by the right plaintiff, but that upon the 
petition of the Rajahs the Court had struck off the name of the agent 
(Stevens) from tbeiecord. On appeal the Subordinate Judge agreed with 
the Court of first instance, adding that whatever defect there might have 
been in the original plaint was cured at a later stage when the name of the 
agent was struck off. 

The defendant appealed to the High Court. 

Baboo Jogesh Chunder Roy, for the appellant. 

Baboo A7nnre7idro Nath Chatterjec, for the respondents. 

The judgment of the Court (WiLSON and O’KineaLY, JJ.) was as 
follows:— 


JUDGMENT. 


It appears that this suit which was one for rent was originally 
brought in the name of Mr. Stevens as the authorized managerof Bajah 
Gauoda Kant Roy Bahadur and others. At a later stage in the suit an 
amendment was made by striking out Mr. Stevens and substituting his em¬ 
ployers as plaintiffs in the case. We must presume that to have been done 
on sufficient materials under the express provisicns of s. 27 of the Codeof 
Civil Procedure, under which section, if a suit is brought in the name of tbe 
wrong pi'rsou as plaintiff, the name of the right person may be substituted, 
provided the conditions of the section are complied with. [401] It is said, 
however, that that change was made at such a time that, if the suit had 
been then brought for the first time in the names of the proper persons, 
it would have been barred by limitation, and the suggestion is that there¬ 
fore this suit is barred. The answer to that is that this suit is the original 
suit aud was brought in time ; tbe change of parties as plaintiffs does not 
affect the question of limitation. There is a difference between substitut¬ 
ing a new person as plaintiff under s. 27 and the addition of anew person 
as a defendant to a suit. Section 32 expressly says, speaking of defend¬ 
ants, that the proceedings as against them shall, for the purposes of the 
Limitation Act, be deemed to have begun only on the service of summons, 
that is the summons servable on the added defendants. There is no such 
provision as regards persons who are made plaintiffs under 8.27. This 
point therefore fails 

We dismiss this appeal with costs. 

K- M. c. Appeal dismissed. 
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tALA PAKBHU LAL V. MTLNE 

14 C.401. 

APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Ghose. 

LalA Pawbhu LaL and another {Two of the Defendayits) v. J. 
MylNE {Plaintiff) AND OTHERS {Bemnininq Defendants). 

(25th February, 1887.] 


1887 
Feb. 25. 

Appel¬ 

late 

Civil. 


14 c. 401 


Bes Judicata^Estoppel^Auction-purchaser^"Bepresentative"-Mortqage . 

BinduLaw, MiTksJuira^Evidence Act (/0/187-2). s. ii 5 -L,mim<;on 
1877), sch. II. arts 118,140, 141. 

A purohAser a. »n exeoution sale is not as snch the representative of the in^g• 
ment-debtor wiobio ihe meamng o) s. 115 of the Evidence Act. _ , ., 

A a Hindu, governed by the Mitsksbara School of Law.died on the 12th May 
1867. leaving nim surviving a widow B and a brother R. who was ^ 

next reversioner. In July. 1807. R purported to adopt a f of 

subsequrnlly in September, 1667, obtained a ±‘ „„a to 

1458 In i872 B obtained a loan Itom the plaintiO A/ oI R 9, , 

secure IIS repayment executed a mortgage of seven mouzahsin 

:an/a"J^,."ntrit.Ts tn «rfpp,icT mwa”L, [402] 

^t^?n -^-Util'S 

bis mortgage, and in that suit be made S ^ mouzabs included in his 

purchaser ^ Igs" H obta’ined a L.ee declaring that he was 

entitled to recover the amount ^ opened by L. who was 

proceedings Uken in execution . ho daimed tLt be bad on the 8th 

afterwards held to be a btnamidar lor S. rnnu./ahs nt a sale in execution 

Novsmber 1880, purchased “Jg'JVXwry, 1884, fsclaimwasallowed. 

of certain decrees against ^ 0° 7® ... /■, against L.S R. and D, and 

and OD the 11th August. 1S84. for a declaraUon of bis right to follow 

the decree-holders in the suite against lU for a declaration o & 

the mortgaged property in the hands ^ . v a^vanca bv 

It was.found as a fact that the ° ^ ‘JJwas’ the tenamidar of S. 

M 10 B was justified by tjje purchaser of one of the mort- 

It also appeared that M bad himself ‘^/clar.n^ bim to be entitled 

gaged mouzahs. Tbc lower .avn ^ecree decJaring 

to recover the lull amount cf the | . f appeal, alleging the sdop- 

handsets. L and S appealed, and 

lion tube valid and binding on S. 1 . of £)-j adoption, and thus 

t..i..of B to the liability of the 

having been a party to ^ as against bim. It was 

mouzahs to satisfy the J'® not be saddled with the whole of 

also contended that tbe five mouzab. bands of if should bear its 

the mortgage-debt, but that the mouzih lu the bands 01 

proportionate part ibereol. „ originaUuit as purchaser of one 

flew, that as « institution of that suit, acquired R’s 

mouzab, and as ha, subsequently t ^ jj,s 

interest iu the five decree was in no way binding against R. and 

interest represented many way. tbe a aeitinc up the interest of R m 

therefore S was not btrreJ by res judicata from setting up 

the a-.p moumhB BO Bcqmroa by P™' from disputing the 

Held, further, ‘hat though Rwa ^^P^^ mortgagee. S being an auction-pur- 
vahdity of tbe adoption, or of Ms estopped from disputing the adop- 

chaset was not bound by R sacts, an adversely to R. and was thus m 

tion, as he derived bis title oy operatioa of aw aov y .Henaiiou. 

a diflirent nosition from a person claiming u ^-f---__ 

--- Ai* M 1885. against tbe decree of Baboo Koilas 

• Appeal from Original Decree No. .r qj gbahabad, dated tbe llth of 

Ohundet Mookerjee, R»i Bahadur. Subordinate Judge 01 ana 

April 1886. 
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Hflii, also, that though B purported to execute the mortgige as guatdiao for 
D, though D was not the adopted sou of A. the sabstaoce of the traaeaotion and 
not the form had to be looked at, and ae B had full power to alienate for legal 
necessity, the mortgage was still binding on the estate of A ; and, further, that 
even if there had boon no legal necessity, [403] having regard to the 
fact that it was made with tho consent of R, the next reversioner, it equally 
created avalid charge upon the property, but that the mouzah in the hands of 
M must bear its share of the mortgage debt, and that the decree of the lower 
Court was wrong in declaring that the five mouzabs in suit were to bear the 
whole amount of tbo debt. 

It WAS further contended that D had acquired an absolute title by more than 
twelve years’ adverse possession from the dale of his adoption in 1867 before the 
purchase by S in 1880. 

field, that as B died within twelve years of the alleged adoption, althousb 
under art. 118, scb. II, Act XV of 1877, (which came into force before the 
adoption could become perfected by eSlux of limel, a suit for a declaration that 
an adoption was invalid should bo brought within six years from the date when 
the adoption becomes known to tho plaintiff, still having regard to the provi¬ 
sions of arts. 140 and 141 tbe next reversioner was not thereby prevented from 
suing to obtain possession within twelve years from the da^a of the widow’s 
death or when the estate fell into possession, and therefore that S was not 
barred by limitation from disputing D's title. 

Quaere. —Whether the ruling in The Collector of Madura v. Mooihoo Ramaiinga 
Sathiipathy {\] to cases governed by the Mitakshara Law in Northern 

India, and whether an adoption made by a widow after the death of the husbaod 
without bis express consent, but with the consent of his near kindred, is valid, 
or whether the recognition of the adopted son by the next reversioner would 
likewise render the adoption valid. 

[F.. 20 C. 236 (239) ; 21 B. 37G (379); 17 A. 107(171); 24 A. 195 (198)=22 A.W.N. lOj 
20 A. 40 (47) = 23 A.W.N. 103; Expl. & Disappr., 10 C.L.J. 150 = 1 Ind. Cas. 
904 : Doubted. 5 C-L-J 01 N. : 7 G.L J. 644 (017) ; R.. 160. 355 (360); 18 0. 
180 (1981 : 24 0. 62 (75) (F.B ); V5 C. 354 ; II C-P-L.R. 49 (631; 21 B. 169; 
24 B. 200 (F.B. ); 1 Bom.L.R. 799; 3 0 0. 347 (349'; 33 B. 311 = 11 Bom.L.B. 
26 = .5 M.L.T. 228=1 Ind. Cas. J06; 39 C. 613 (62l) = 15 C.L J, 369 (375)=l6 
C.W.N. 475 (480) = 13 Ind. Cas. 698 (702).] 

Tlii.s was a suit for a declaratioo that certain properties in the bands 
of the defendants were liable to sale in satisfaction of a mortgage decree 
obtained by the plaintiff on the 26th June 1882 against one Dalpati Singh, 
who was also made a defendant in this suit. 

The facts of the case were as follows: One Dyal Singh bad three 
sons, Ripubhunjun Singh, Gumanbhunjun Singh and Aribhunjun Singh, of 
whom both Gumaobhunjun Singh and Aribhunjun Singh died on or abojjk 
the 12th May, 1867, of cholera within an interval of a day. The plaintiff 
alleged that previous to his death Aribhunjun Singh gave permission to 
his wife Dulhin Bishnatb Koer to adopt Dulpati Singh, the third son of his 

brother Gumanbhunjun Singh, and that he was thereafter accordingly duly 

adopted on the 6bh July, 1867, or about two months after Aribhunjun 9 
death, with the consent of his agnates, including the elder brotbor 
Ripubhunjun Singh. Aribhunjun Singh was a minor of the age of abou 
fifteen or sixteen at the time of his death. 

[404] On the 13th July. 1867, Dulhin Bishnath Koer applied for ■ 
certificate to be granted to her in respect of Dulpati Singh^s prop®^ 
under Act XL of 1853, and a certificate of guardiaasbip was graotw 
her on the 9th September, 1867. At the time of Aribhunjun's death M 
was heavily indebted, and both before and after his death 
decrees were obtained against him and his estate. On or about I*!*®, 
November. 1872, Bishnath Koer applied for assistance from the 

(1) 12 MI.A. 397. 
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yijl.J uAjju w. —— — 

to Day off some of these decrees, and obtained a loan of Es. 9,000 from 
the plaintiff James Mylne for that purpose, and to secure repayment 
executed, with the sanction of the District Judge, the mortgage mrespec 
of which the suit was brought in her capacity of guardian of Dulpat 
Singh. The money so obtained by her was used in paying off some o 
the decrees obtained against Aribliumun's estate _ Bishnatb Koer died 
on 4th February, 1878, or within twelve years of the date of the alleged 
adoption. On the 14th August, 1680, the plaintiff instituted ^ I"® 

morVio bond against Dulpati Singh (Baijnath Sahai defendant No. 2 in the 
present suit) and Bala Chunni Lai and Manick Chand, alleged 
dBaiinath Sahai. In that suit Baijnath Sabai was joined as 
the allegation that he was the actual purchaser of the ® 

Singh in mehal Teknia, one of the mehals included in the plaintiffs 

mortgage tod.^^h 1882 , the plaintiff obtained a decree in that 

suit declaring him entitled to recover the amount claimed by sale 

of the mortgaged properties. After having obtained that 

biff proceeded to execute it by attaching all t e propei rp j ^ 

mortgage with the excepti<ip of two. namely, the said mehal Teknia and 

in execution of two decrees held by . ^ November 1880 and 

EnjjuLal against Ripubhunjun ^”^*1 

iAXm. CbbTupSingh sawarnth Panday, Dhumaruth 

Panday, Mokund Paoday and Eujju Lai d^ ,gg 2 

The plaintiff alleged that to dec 

hie mortgage ”P"“ °"j[P^u„jun Singh having himself put 

of Anbhunjun Singh, ' the duly adopted son of 

forward and repreflented Dulpati Singh ^ Rs. 9 000 

Aribhuniun. and having “bou^d by the decree, and that 

upon such representations, was ® 9 ually were also bound by the 

being so the Panday He further 

mortgage and decree and were Tuirchaser of the right, title and 

^eged that Baijnath Sahai was the re 1 p Lai was merely his 

mberesb of Ripubhunjun Singh and that h proceedings in 

btnamidar, and that he had actually earned on the claim p 

the latter’s name. pronerties had been sold at the 

The decrees, in execution of Lai were dated the 7bh 

instance of the Panday defe^pdanbs a been obtained upon 

Deoember, 1863, and 13th Febrn ry 1879, and^ respectively, 

bonds dated the 18 th November. 18 ^, decrees obtained on them 

and the plaintiff alleged that the Say defendants and 

were collusive and fraudulent, and that the rauajy 

Bujju Lai were also mere claim case the 

The plaintiff further stated in his p ^ , j gj^ b was not the duly 

defendant Lala Parbhu W bad allege ^ succeeded to her 

adopted son of Aribhunjun Singb , tha .j.. bbuciun Singh succeeded as 
husband’s estate ; and that on her f ^ e pro^^^^^^^ in suit could not 
teveraionary heir, and that m consequence the p P 
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be sold as belonging to Dulpati ; but the plaintiff denied such allegations 
and contended that tlie estate of Aribbunjun Singh had all along been in the 
possession of Dulpati Singh, and that neither Bisbnath Koer nor Ripu- 
bhunjun had ever succeeded thereto or been in possession thereof; and that 
oven if Dulpati Singh was not the duly adopted son be had acquired a good 

3 adverse posse'^sion as against both Bishoath Koer 
and Ripubhunjun Singh, and that the latter and his representatives were 
therefore Precluded from setting up any title thereto, and that thay were 
further [406] estopped bv the conduct of Ripubhunjun Singli from 
questioning tdie title of Dulpati Singh. 

The plaintiff further contended that, even if Dulpati Singh was nob 
the adopted son of Aribbunjun Singh, the widow Bisbnath Koer was fully 
competent as representative of her husband's estate to mortgage it for 
legal necessity, and that the mortgage to him was not only made for 
legal necessity but was also made with the full acquiescence and at the 
instance of Ripuhliunjun Singh, the then next reversionary heir, and was 
therefore binding on him and all claiming through him. 

Baijnath Sahai in his written statement denied that the other defeo- 
daiits, who were alleged to 1)0 his henaviidnrs* were so, and that he bad 
purchased any of the properties henami in the name of ParbhuLal; and 
he contended that he hail nothing to do with the suit. Lala Parbhu Lai 
denied that he was benamidar for Baijnath Sahai, and disputed the validity 
of the adoption, and also denied that the estate of Aribbunjun was heavily 
indebted or hound by the plaintiff's mortgage. Ue contended that Dulpati 
alone was liable, and his properties alone subject to the mortgage. He 
further contended that he was in no way bound bv Ripubhunjun’s acts and 
that Dulpati's possession could noc be held to be adverse under the circum¬ 
stances : and tliat as Bishnath Koer only died on the 4fch February, 1878, 
the right of the reversionary heirs of Aribbunjun to his estate could nob 
be; held to he barred as twelve years had not elapsed from that date. He 
also denied that there was any legal necessity for the loan. He further 
coutonded that, as the plaintiff had himself purchased mouzah Simeria.one 
of the mouzahs the subject of his mortgage, be could not enforce his whole 
lion against the other properties but must bring in that mouzah to bear 
its proportionate part of the burden. 

The Panday defendants and Rujju Lai also disputed the adoption, and 
denied that they were henamidars of Baijnath Sahai, or that their bonds or 
decrees were collusive or fraudulent. 

Ripubhunjun Singh died pending the suit, and before any witnesses 
had been examined. 

The lower Court gave the plaintiff a decree, declaring the five mouzahs 
in suit liable for the mortgage debt, and providing that any balance 
there might remain due to the plaintiff after [407] those five mouzahs 
were sold should be saddled upon Simeria and Teknia. It also gave the 
plaintiff his costs against Parbhu Lai aud Baijnath Sahai and made the other 
defendants pay their own costs. The grounds upon which the lower Court 
granted this decree are sufficiently stated in the judgment of the Higo 
Court. 

Against this decree Parbhu Lai and Baijnath Sahai appealed to the 
High Court, and the plaintiff preferred a cross appeal against the finding 

of the lower Court that Dulpati Singh was not the duly adopted 8on o 

Aribbunjun Singh, and contended that at all events the lower Court wa® 
in error in holding that Ripubhunjun Singh and those claiming throagf* 
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him were Dofe estopped by bis acts from disputing the validity of the 
^ t i 0^1 

Mr. P. O'Kinealy, Mr. C. Gregonj, Munshi Mahomed Yusoof and 

Baboo Saligram Singh, for the appellants. , t, , 

Mr. J. T. Woodroffe, Baboo Mohesh Chunder Chowdhry ana Baboo 

^6i«as/i Ctee?cr for the lespondeuts. , a ^ .l 

The following cases and authorities were cited and relied on at the 

hearing of the appeal. 

For the appellants:—Bigelow’s Law of Bstoppel. page 192 -J-rennaji v. 
Cooke (1); Richards v. Johnston: <2): Baboo Banec Pershad v Moo7ishee 
Syud Abdul Bye (3); Poreshiath Mookerjce v .Lmf/nw/h Dea (4): Srceman 
Chunder Dey v. Gopavl Chunder Chuckerbutty (5) ■ Faez Bax Chojvdhry 
V. Fakmiddin Mahomed Ahasan Choudhy (6); Lalja hondro PerGind v. 
Binode Ram Sein (7); Mussamut Ameeroonnissa v Mnssumat 

Ashrufoonnissa (8) ; Chorndhrayii v. Tarmy Kanth Lahmj (9 : Diuendronnfh 
Sannyal v. Ramcoomar Ghose (10): A^iathnath Deb v Bisktu Chunder 
Bov (11): Sreemutty Goiirmony Dabce v. Reed f 

Prosunno Kumar Ghose (13): Kokdmoni 

Joaddar (14): [408] Jayadamba Chowdhrani v^DaUnna Mofum (lo) 

Basdso V. Gopaf (16); Nobokhhore Sarma Roy v- 

BuxAh Sowdagur v. Essan Chunder Muter [l i : Raja Shumshere • 

BaneeDilraj Konwar (19) ; The CoUeetor of Madura v. Moothoo Rnmahuga 

^“‘'Tr'lhe^^ponaents -Soorjom.n„. Dayee v. Suddonund Mohapatter 
(21) ; Baneepershad v. Baboo Mam Smyli <^2) • 

AmtknathDeb (4,; Doom mra>n Son v. Haney ff ; ; ’ 

Maharajah Dheernj Mahtab Chand Bahadoor v. f 7 ' 

Bhnyanv. Faijuddin Ahamed (25): hohm Lhun e ' , Snnath 

Chunder Chuckerbtdly (2G); Amirtolal v. Hajoncekanl IhUcr u7), Srtnath 

Kur V. Prosunno Kumar Ghost TT) wm 

The judgment of the High Court (TotXENH.AM and OHO.b, JJ.) was 

aslollows;- jUDGMKNT. 

This was a suit brought bv the ■;> 

to have it declared that certain properties mort^a^ed j'glf ^ 

™«.J h, D.lh» 

uath Koer ; ao.i are liable to be sold m u' June ls82 

obtained upon the said tonn Attache.! in execution of that 

The properties m question hav'n„ February, 1884, in ancord- 

dcoree were released by the Com t on t appellant before 

anee with a claim put forward by ^«^®“‘'i'‘„“Vo;ember" 1880, in exe- 

U8, who had purchased the same at auct winnhhuniun Singh The 

oution of decrL held hv other persons against R.pubhun]un_^Dgh. x_e 
_ . lo. Oi; vv R. lO'i 
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sale certificates are dated the 20th'of January, 1881. This suit was brought 
[409] in August 1884 within one year after the decision of the claim 
case. 

Eipiibhunjun Singh was the brother of Aribhunjun ; and in the 
absence of any son of the latter would admittedly have been the sole 
reversionary heir upon the death of the widow, Mussamut Bishnath Koer, 
which took place in 1878. 

That the properties in suit did belong to the separate share of 
Arihhuniun is not now disputed, and the difficulty of the case as now 
before us lies in the questions raised as to the validity of the adoption of 
Dulpati Singh ; and as to the right of the defendants-appellants to 
impugn it at the present day, he having been since 1868, and still being, 
de facto owner, as adopted son of Aribhunjun Singh, of the estate left 
by him. The appellants are two of the defendants, viz., Parbhu Lai, 
the person who succeeded in the claim case, and one Baijnath Sabai. 
who was made a defendant on the allegation that Parbhu Lai was bis 
bennmidar, and that even the decree-holders, in execution of whose 
decrees the sales to Parbhu Lai had taken place, were also bis henami’ 
dars. lie appeals, apparently, because the lower Court, holding that 
Parbhu Lai was his henivnidar, made him jointly liable for the plain¬ 
tiff’s costs, the suit being decreed in favour of the latter. Ripubhunjun 
Singh was made a defendant, but he died during the pendency of the suit 
and before any witnesses had been examined. 


Baijnath Sahai was one of the defendants in the plaintiff's respond¬ 
ent’s previous suit on the mortgage bond : being so made because he had 
purchased the mortgagor’s interest in one of the mouzaha mortgaged to 
plaintiff—not, however, one of those embraced by the present suit. 

In consequence of this circumstance the plaintiff contended that the 
subject of the present suit was res judicata as against both Baijnath Sahai 
and his alleged benamidar Parbhu Lai: and the lower Court was of opinion 
that they were in fact bound by the decree of June 26tb, 1882, which 
affirmed the mortgage lien against all the raouzabs. The other findings 
of the lower Court which have been impugned in this appeal or in the cross 
objections to the judgment taken by the plaintiff-respondent were as 
follows;— 

[410] It found against the plaintiff on the issue as to the validity of 
the adoption of Dulpati Singh, and against him it found that the defend¬ 
ants Parbhu Lai or Baijnath Sahai, as auction-purchaser of the rights 
and interest of Ripubhunjun, were not estopped by the conduct of the 
latter from denying the validity of the adoption. 

On the other band the Court found in favour of the plaintiff that, 
though Dulpati was not validly adopted, yet he had acquired a good 
title to the property by more than 12 years’ adverse possession before the 
purchase of the properties in suit by the defendant Parbhu Lall. It found 
also in plaintiff s favour that the loan for which the mortgage was executed 
was made for the purpose of liquidating debts for whioh Aribhunjuu’s 
estate was liable, such debts being of a legitimate character; and tbatthfl 
mortgage was made by Bishnath Koer with the consent of Ripubhunjun. 
the reversioner, in the absence of a validlv adopted son : and held that 
there was thus a valid charge created' in plaintiff's favour against 
Aribhunjun’s estate, whether Dulpati Singh had been legally adopted, or 
whether, in the absence of such adoption, the deed be regarded as that o 
the widow herself, made with the consent of the reversionefi 
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operftting as a valid transfer of the oroperty. Upon these considerations 
the lower Court decreed the plaintiff’s suit. 

The mortgage bond, it is to be observed, covered seven raouzahs, of 
which five only are the subject of this suit. For. of the other two, the 
one named Simeria has already been nurchased bv the plaintiff in execution 
of another decree, and the one named Teknia, so far as D'llpati Singh was 
concerned, has been purchased long ago by defendant Baijnath Saha'. 

The nresent decree of the lower Court ra'kes the o'..her five mouzahs 
wholly liable for the morrgage debt, and provides that any balance left 
outstanding after their sale shall be saddled upon Simeria and Teknia by 
apportionment I and the apuellants object to this form of decree even if 
the mortgage be held to be valid. 

We now proceed to deal with the various points necessary for the 

decision of the appeal. r/i 4 n 

During the hearing, after the learned counsel for the appellant^ L^l *J 

had concluded his opening address, we intimated onr concurrence vvith the 
lower Court in the finding that the defendant Parbhu Lai was the bena- 
mtdar of Baijnath Sahai; and the reasons given by the Subordinate Judge 
commend themf-elves generally to onr judgment. We do not commit 
ourselves to all that he wrote upon this subject: but wo may state shortly 
that the evidence satisfies us that Parbhu Lai was himself a man of no 
means, and that the money used for the purchase was Baijnath Sahai s , 
and the very fact that the’two have joined in this aupoal goes to confirm 
our impression that Parbhu Lai has no interest in the matter apart from 

Baijnath. 

We are, however, unable to concur with the lower Court m the 
opinion that the decree in the mortgage suit, dated 26th June, 188^, is a 
res judicata as against Parbhu Lai and Baijnath Sahai, as to the ha t i y 
to sale of the five mouzahs now in suit. It is true tliat Baijnath was a 
defendant in that suic; but he was so made only as representing the 
mouzah Teknia. In that suit he bad notiiing to do with the five mouzahs, 
which are the subject of the present one. The mortgage suit 'sas 
instituted in Julv, 1880. but the title to these mouzahs. sold as Ripublmn- 
jun’fl to Parbhu Lai, did not vest in him until the 20th of January, 1881, 
the date of the sale certificates. Kipubhunjun was nob made a party to 
that suit as he ought to have been, and his interest was in no way repre¬ 
sented, nor did the plaintiff choose to bring in Parbhu Lai as defendant 
in the suit, although the sale to that person was made subject to the 
plaintiff’s mortgage. The decree, therefore, could not bind Ripubhunjun, 

nor could it bind Parbhu Lai or Baijnath. . ^ fi,. 

Wa have aext to consider the plea of estoppel 
ent-appellant, founded on the conduct E.puhhunjun Smph. It ,s 

said that he by his representations that Dulpati Sing i w estate 

e:n of Aribhunjun. and that there were pressing debts 
of Aribhunjun, induced the plaintiff to advance to f 

Koer the money which formed eo “e 

onted by her as guardian of Dulpati Singh. 

can have no doubt upon the evidence of e p a j ’ . 

witnesses. It is expressly stated also by Ripu 07 th of Febru- 

t«2] deposition made in Parbhu b » d po 

ary. 1884. he being dead ^ben this su t was t led a oopv 

Was put in, and la exhibit No. 65 for the plaint . hflfore us 

for the applleants contended, upon „ ghowing that in 

kbat, inasLoh as it was clear upon the plaintiff s own showing 
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making the loan he had not acted exclusively upon the representatiooa 
of Ripubhiinjun Singh, there would be do estoppel even against him’, 
and that even if 'Ripubhunjun would be estopned from denying the adop¬ 
tion, yet the purchaser at an execution sale of the right and interests of 
Ripuhliunjun would not be estopoed. He showed that an execution- 
creditor would nob be estopped, and submitted that a purchaser was in 
no worse position. The learned counsel relied upon the English ca^es of 
Frcnmn v. Cooke (l) and Richards v. Johnston {21, and cited as an author¬ 
ity Big-’Iow s Liw of EstopppI, and he referred to the Indian case of 
Baboo Banee Pershad v. Moonshee Sytid Ahdool Hije f31, and to a case relied 
on by the other side also, namely, Poreshnnth Mookerjee v. Anathnath 
Deh (4). and Anathnath Deb v. Bishtu Chunder Roy (5). 

On the other side Baboo Mohesh ChunderChowdhry for the respond¬ 
ent treated the last-named case as in Iiis favour, as it held that a mort¬ 
gagee purchasing the mortgaged property in execution of his own decree 
was estopped by the same considerations which would have esbooped his 
mortgagor from denying a narticular state of things as to the property 
mortgaged. He also referred us to an unraported iudgment of a Divisiou 
Bench of this Court in S.A. No. 572 of 1884. in whicli tlie learned Judges 
held, in a similar case in which Ripubhunjun Singh was concerned, that 
nob onl> he hut his creditor would be estopped by his conduct from denying 
the adoption of Dulnati Singh. That case was the converse of t^m present 
one: for the plaintiffs were judgment-creditors of Ripubhunjun, and 
sought to make liable for his debts prooerty which had been sold in 
execution of a decree against the minor Dutpati Singh and purchased bv the 
defendants. The learned Judges in that case said that, in the absence of 
fraud [413] and collusion between Ripubhunjun and Mussamut Bishnath 
Koer, there could be no doubt that the plaintiff in that suit was in no better 
position than Rinubliunjun would have been if he had sought to recover 
thepropertv, and they proceeded to hold that Ripubhunjun. by his silent 
acquiescence and conduct in recognizing Dulpaii as adopted son. would 
have been debarred from suing to recover the property. We find 
ourselves quite unable to accept this dictum in regard to estoopsl, so 
far as the defendant, the auction-purchaser, is concerned. For estoppel is 
purely a personal bar operating against the person whose conduct 
constitutes it, and against his privies and representatives. That it will 
not operate as against a simple nnoney-creditor as such is established by tbe 
case ot Richards v. Johnston (2), cited by the learned counsel for the appel¬ 
lants. The case of a mortgagee would seem to be different, for he derives 
his title directly from the debtor, and will be bound by the previous 
induct of the debtor in respect of the nrooertv mortgaged—See 
Poreshnath Mookerj'ee v. Anathnath Deb (4). But what we have to decide in 
the present case is, whether, assuming that Rinubhunjun was estopped 
from denying the validity of Dulpiti’s aloption. the purchaser of his right 
and interest at a sale in execution of a decree is similarly estopoed bv •'he 
conduct of Ripubhunjun. The simole question is whether the exeoution- 
purchasoristhe representative of Ripubhunjun within the meaning 
8 . 115 of the Indian Evidence Act. 

It seems to us that he is not so merely in his capacity as purchaser 
n last cited—Poreshnath Mookerjee v. Amthnath 

Deo (4; shows that, if he had also been mortgagee of the pr operty fr^ 

(1) 2 Ex, Rep 654. (2) 4 H. & N. 660. (3) 25 W-R. 192- 

(4) 9 I.A. 147, (5) 4 q. 783. 
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BipubhuQjrtD, he might be held to hi^ repfe^entaMve unler a. 115; bat 
5 V 0 are aware of no authority for holding that the simple fwjt of purchase 
at an execution sale will make him the representative for the purpese 
of that section of the julgment debtor. 0 i the contrary the oxeeabion- 
purehaser derives his title hy operation of Uw :ulvarsolv to jiKUment- 
iebtor. Qes Dinendrona.lh Sannyilv. Rimooninr Ghose{\) \ seealso Mas- 
sutnat Iiiint Koer v. Lalla Debee Pershud Sini/h (2). 

[4141 We may refer also to the case of Ancindii Moiji D isi v. 
Dharandra Chundra Mookerjec (3), in which their Lordships of the Judicial 
Committee sav, at p\se 127 : "The title of a ju igment-crelitor. or a pur¬ 
chaser under a judgment decree, ctnnot be put on the same footing as the 
title of a mortgagee, or of a person cUiming under a voluntary alienation 
from the mortgagor. They are of opinion that the possession of a pur¬ 
chaser under such circumstances is really not the possession of a person 
holding in privity with the mortgagor.” 

Upon these considerations then we hold in favour of the appellants 
that they are not the representatives of Ripuhimnjun in such a sense as to 
be esbopoed by any conduct of his from disputing the validitv of the aJop- 


tion of Dulpati Singh. 

It appears to us that the plaintiff mus^ stand or fall hy thn mortgage 
bond upon which his decree of the 26''h Juno. lBd2, was hasel. He can 
succeed only if that bond creitei a valid charge upon the prop-'rties mort¬ 
gaged. If the aloption of Dalpati Singh was giod in law, then there can 
be no question, but that the iiurbgagi bond executed bv hisadnof.ive mother, 
who was his duly aopolnted guar ban uvler Act XL of IBIS, and had 
obtained the sanction of the District Tud43 to her eKocutin* the hood, 
created a valid cha-ge. But If the adoption was bad in law. it would 
etill have to be oonsidorei whether the bond miv still bo a valid one 
by reason of Duloati Smgh’s title to the prooerty having sin^o hoiome 
perfected as agunst Rioubiunjun by laoseof time and alverse possession 
or by reason that, in the absense of a valid alontion. M-issam it Bishnath 
Koer, the widow, fully veoresented the estate of Anbhnnjun for the 
legal pecossities of which she executed the bond in question with the 
assent of the reversioner. And we are dispose I to think that it is really 
upon this last-named ground that we ought to uohold the juigraent 
of the lower Court in favour of the p’aintitf. As regards the adootion. 
the lower Court has disbelieved the evidence adduced in 
proposition that Aribhunjan before his death received the child Dulpati, 
and made him over to bis wife, desiring her to adopt him. The evidence 
on this matter has been disbelieved on each occasion [415] when the fact 
has been attempted to be proved, and it is impossible to avoid 
seeing how suspicious it is. especially m the absence of evidence 

from particular members of the family, who, had the ac een 
would have been the first to 00"“° 

oooasion when the question was raised m ^ 1 

and who ware dead when this suit wis tried m 18 o. U J- 

to the widow Bishnath Koer and Ripubhuojun himself ^" \th?ia ^ a 

least some a priori imorobability in the story a e 

seized with cholera while returning to his home alter 

mony. and dying the following day. should have been abl to urn h.s 

thoughts to the subject of adopting a son. and should 

the forms of receiving the child and nlacmg it in bhe laeof his VQie„ w ifs. 
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Wo are ceifainly DOt prepared to reverse tbe firding ol the Icwer Court 

OD this point. 

But it )s contended that under the Mitaksharalaw the coDfent of the 
husband is not necessary, under all circumstances, if the adoption takes 
place fiftti- his death, as was the case in the present instance. It is urged 
that, alter a man’s death wifhout issue, the consent of his near kindred 
is sufiiciert to authorize an adoption by his widow; and that their consent 
will ojerate as his own, «ince it was incumbeDt upon him as a religious 
duty to lia\e a son. and it must he presumed that he accorded his saoction 
to his widow’ to adopt a son if she had none of her own. The authority 
for this contention is in a passage of the Viramitrodoya, p. 115, of Baboo 
Gulab Cliuuder Sircar’s tianslation. This, no doubt, is an authority 
recognized in the Benares School; and tlie doctrine has received judicial 
sanction in respect of additions in the Dravida country in Soulbern 
India—SeoTfic Coileclor of Madura v. Mcothoo Ramalinga Sathupathy {1). 
But we are not aware that this doctrine has been reergnized 
judicially as efficacious in Noithern India, though Sir Themas Strange 
seems to have thought that it uas applicable wherever the Benares School 
of law prevailed. As far as we are auare the doctrine has not been hitherto 
sanctioned by usage in the part of the country to which the present 
[416] case belongs; and there is the authority of the Datlalsa Mimansfl 
(sec. I, paras. 15, 16. and the following paras.) which is opposed to it. And 
moreo^er it was negatived in the case decided by the late Sudder Dewany 
Adawlut, in Hoja Shumshere Mull v, liante DilrojKonwar (2), though in 
that case the \iramiiiodoya was quoted by the pundits. We shooldr 
therefore, hesitate to decide that this adoption was good in law without 
any express consent of Aribbunjun. We prefer, however, not to decide 
the question at all in the present case; as also another cognate question, 
which was raised by Baboo Mobesh Chunder Chowdhiy, whether thff 
recognition of the adoption by Ripubbunjun, the then reversioner, would 
render the adoption valid, because we think this appeal may be satiS' 
factorily disposed of on another ground. 

The lower Court was of opinion that Dulpati Singh had acquired an 
absolute title by more than 12 years’ possession, from the date of bis 
alleged adoption in 1867, before the purchase of the defendant Baijnatli 
in 1880 of the rights of Ripulhunjan in the property : and that on 
this ground the delendants could not resist the claim of the plaintiff 
have the property sold as Dulpati's. 

^\e are not piepaied to accept this ^iew of the matter, for, unless 
Dulpati Singh s title had become peifecitd by limitation before Bishnath 
Koer's death, the leversiouer Ripubbunjun would, under the present la'T 
of limitation, Act XV of 1677, art. 141, be entitled to 12 years within 
which lotrirg his suit for recovery of possession of the estate. 
adtption in this case took place in 1667, atd the widow died in 16?^ 
i.e., within 12 years from the adoption. No doubt the sale to the defend; 
ant took place in 1880, or more than 12 years after the adoption# 
but it IS cb\itus fhat ibis circumstance would not affect or alter 
rights of the paitifs. It was, however, contended for the plaintiff tha 
the acopiicn havirg bten allowed to remain unquestioned lor eo®'? 
than 12 yeuit, it. wtuio net te cempefent to Ripubbunjun to set * 
asicf, trd that be tcu.d rot leccver the estate from the hands ® 
Dulpati hinpb without settirg aside the adoption; and in [417] smP®" 


(1) 12 M.I. A. 397. 


(2) 2 Set. Rep. 169=6 I.D, (0-S.I 638. 
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of this view the decision of the Juilicial Conamittee in the cfise of 
Jagadamb^ Chowdhrani v. Dikhma Mohiiii (1) was relied upon. Now, it 
U to be observed, that this decision was oi^seJ with reference to the 
provisioDS of the Limitation Act IK of 1871, which in art. 1529 pro¬ 
vided chat suits to set aside au adoption should be brought within 12 i/ears 
from the date of adoption. The adoption as already noticed took place in 
1867, and before the title under the aloption could become perfect by 
4 )fflux of time un'ler the Act of 1871, the law of 1377 (.Act XV) was na'^'^ed, 
Vfbioh in art. 118 provides that suits./yr ohUinum a d>'cliration 
an alleged adoption is invalid, should be brought within siv nears from the 
date when the adoption becomes known to the plaintiff. Taking this article 
Along with arts. 140 and 141, it app9ars to us that, when a person 
claiming to be the next reversionary heir, and being aware of an 
Adoption having taken place seeks to obtain a bare declaratory relidf m 
the lifetime of the widow, he is bound to bring his suit within six 
years from the time of his knowloffse; hufc th^b this wouli nob pre- 
vent the reversioner from suing to obtain possession of the estate, w en i 
lalls into possession, or when the widow dies, if the suit is commenced 
within twelve years from that time. In such a suit, the P^V ° aiming 
under the adoption might set it up in answer to the plaintiff s case, and 
when set uo. the validity or otherwise of the adoption would be investi¬ 
gated and the case accordingly determined. We observe chat the title ot 
fihe defendant, as representing t.hs interest of the reversioner, accrued with- 
in two years of the time when the succession opened oiit, and he is the 
party now in possession of the propetby. Ib is the plaintiff w o see s 
apply the law of limitation afiainst him. And we are in no way Preo* 
to hold that in a case like this the law of limitation can ha successfully 


** Nevertheless, wo are of opinion, as already stated, that the 
u entitled to succeed in this suit upon the qround that it being assumrf 
that the adoption of Dulpati Sinah was invalid the widow Bishuath Koer 

was competent for legal [418] necessity to 7*”^, 

Aribhunjun. We concur with the lower Court i.o hodiog that there was 

at the time of the mortgigs such pressing ^ 

in raising money on mortgage for the bcaelit of the estate, AnU 

we find that the deed was executed by Bishnath Koer lo hei own 
Tame though she reprasentel herself to be the mother ^ 

DaTpiti Singh, her aiootad son. Her deed wouU b’ binding on him if he 
teallv held ths nosition ascribed to him; and if he did not, wa think her 

Pmtdey V. Mmsumat Bibooee. Miinraj Koomnrec (2). 

I.-- ‘tr,s‘'r..y “S - ™ "ti 

‘Sz'^st .... vj 

the latter, biiogon^ thIt in h'lvcap'i.cifcy bha*-. in this 

have executed for the benefit ^is os 

uase there is sMll stringer reason for ^ ^ _ 


(l)L.B. 18I.A. 04 = 13 0.803. 


(2) G M.I.A. 393. 
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title was even better than that set out in the mortgage-deed, the mort^ 
gagee is not to he defeated for that reason. 

But. ai.art from this view of the matter, it seems fousthattbtr 
traneaciion ought to he supported upon another ground. The estate 
being, accoiding to thedefenoant's case, in ihewidcw Bishnath Koer, she 
could have, even if iheie was no legal necessity, alienated it, with the con¬ 
tent o) the then reversionary heir, to anybooy she pleased. And in the 
event of this being done, the alienation would be binding upon the 

reveisionei. whoever ho might be, when the succession opened out (see 

the case of ISolvki&hore t^arma Boy v. Han Hath Saima Boy (1) decided 
by alrull Bench of this Court]. Now it appears perfectly clear upon the 
evidence lliat Bipubbunjun Singh, who was then the sole reversicnary 
[419J heir, not only inouetd the plaintifi to lend the money but broughfr 
about the tiantaciion, ana took an active part in the execution of the 
moitgago-detd ; and liiere can be, therefore, no doubt that the transaction 

Ij * t wioow with the consent of Ripubhunjun Singh, 
True it is, as airtaoy noti{ td, that the oeed purported to been behalf of the 
minor Bulpaii Singh, but what we have to lock to is not the/orm but 
tbo suLalancc ot the transaction. It appears to us (hat, considering the 
transaction licm a pioptr point of view, it created a valid chargeupon the 
piopeitv, ana ihcj result is that the Defendant, the purchaser of the rights 
title and inteiesl of Ripubhunjun Singh, who, failing the adoption, became 
the heir upon the death of the wioow, would only take the property sub' 
jecc to the said charge. 

We think, therefore, that the plaintiff is enlitled to the decree he baJ 
obtaibea declaring his right to follow the properties in suit for the satisfac¬ 
tion of the mortgage debt. IJut we are of opinion that the decree was 
wrong, in so iar as it ordered that the whole debt should, in the first! 
instance, be saddled on the five mouzahs in suit, and that they 
should be sold for the recovery of the whole amount: other properties 
included in the morigage oeto, and one of which is now in the possession 

ol iho plamtiti himeeif, being relieved for the present of their share of the 
burden. 

Mouzah Simeria Ojha with Putti Simeria Ojha is row Ihe rropertf 
of the plaintiti, and mouzah Teknia had become the property of thedefen*!' 
ant Baijnath Sahai subject to the moitgage, before the plaintiff brought 
his tiist suit on the mortgage bond. We ihink that the defendant-appel' 
lant is entitled to demand that the portion of the mortgage prot’orty 
which is now the plaintifl's should bear its lair proportion of the debtf 
And wo observe that in the plaint there was no prayer for any such 
deciee as ilje lower Court has made, as to the order in which thff 
moitgage property IS to be sold in satisfaction of the debt. We 
tbeielore cancel this portion of tbe decree, and we remit the case to tho 
lower Court tliat it may take an account of the value of the various 
properties mortgaged, and apportion the proner shai'ecf thedebttoeacho 
tbe rnouzahs cdveied by the (420] mortgage, and declare tbe 
entitUd to charge tbe remaining mouzahs mortgaged with their prop® 
lionate share ol the debt; and to make a final decree accordingly. 

With this slight modification we affirm the judgment of the 
Court will) costs of this appeal. 

H. '-t'. If. Decree varied and case remanded. 


(i) IOC. 1102. 
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Befove Mr. Justice Tottenhain and Mr, Justice 0 Kinealn. 

KhaJA M.vhOMEO AsGHUR [Defendant] V. Manija IvhanuM alias 
BaKKA KhaNUM [Plaintijf).* [21st March. 1887 ] 

Uahonu-dan Law-Dower^Eoidence-Wrilten contract. Effect of Uxilmg to prove when 

alleged. 

A suit WM brought by ft Mahomedao wife for dower alleged to be due to her 
uoder ft kabxnnamih executed by her bu.bftud at ihe time of tbe m.rnHgc. She 
allege! the amount of dower to bo Rs iO.OOO. of which Ks. 6.000 was Prompt and 
Rs 5 000 deferred, and she claime I to be euuiled to the whole on the ground 
that she htd lawfully divorced her husband m pursuance o power reserved to her 
in that behalf by the kabinnatnah. At the bearing sbe failed to prove the Knbin- 
immah. but tbe Court gave her a decree, holding that there was evidence to show 
that ft dower of Rs. iO.OOO was usually payable in ibe pla ntili s family, and 
that, in the absence of evidence to tbo contrary, 

considered prompt, but as the plaintiff only claimed Rs. 5,000 as prompt, the 
decree was limited to tbai amouDt* 

H4i th^tthe Court was wrong in decreeing the case upon an oral contric 
not alleged in the plaint nor admitted by the defendant, the suit being based 
upon a wiittoD agreement, which the plaintiS failed to prove. 

[R.. 129 P.L.B. 1901 = 2 P.R. 1905.] 

This was a suit brought by the plaintiff to recover her dower to the 
amount of Es. 10,000 settled, as alleged m the plaint, by a kabtnnamah 
executed by her husband, the defendant, on the occasion 
Bs. 5,000, it was alleged, was prompt dower and the other Es. O.uuu 

delerred dower. , a ^ .. ^.v^ 

The plaintiff alleged that tbe kabinnamnh reserved to her power to 

divorce her husband, and she alleged that she exercised that power and 

gave him notice to pay up the whole amount of the dower. As to the 

prompt dower she alleged that her [421] cause of action arose in the year 

1288 (1881-82), the date of the first notice to pay the f 

as to the deterred dower, from the time of the talak, the 29th Bjsack 

1290 (11th May, 1883). , 

The kabinmmah was not produced. The plaintiff alleged in he 

plaint that it was in the custody of her father , and a summons served 
upon him to produce it. He stated that he had no recollection of i s 
ever having been executed, and said that all papers per taming to his fam^ 

bad been madp over to his son, whom he bad appointed , new 

while estate. The son was cited as a witness. He elated that he kne 
nothing about this kabrnnamah, and that probably none had been 

Tht plaintiff herself being examined on ‘’’nW 

had only once seen this doonment some live S'™ thirteen 

age,her marriage having taken place when s o was 

years old, and ahe being now past torly. a on y n 

tents by hearsay, and had only seen the document m a folded-up state 

Id her father's possessioo. , 

Two witnesses were cited by her who deposed to the execution of 

the kabinnamak and as to the sum fixed for dowe r.____— 

— , ^-—- — - 1 No 185 onsss. against the decree of Baboo Beni 

Mad^uaSer Ka°''Cdur Judge o. Dacca, dated the 2Iud March 

1666. 
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1887 The lower Court admitted this secondary evidence of the contents of 

March 21. the document, hut when it came to deliver judgment it found that the 
evidence did not prove the execution of anv such document at all. audit 
found tnat there was no trustworthy evidence as to the plaintiETs 
allege right to divorce herhnshand. But the lower Cmrt was of opinion 
upon theevid-mceof the two witnesses who attempted bo or we the document 
and Its contents, that the amount of dower was Rs. 10,000, which evi- 
denco the C)nrt considered was suoDorted by the admissions of the 
delendant and by the ovid-jnce of the witnesses called bv him, which tended 
to show that the custom of the plaintiff’s family was that a dower of 
Ks. 10,000 should ba ff.'ced on the occasion of daughters marrying; and 
the Court held that the defendant had contracted to nav that sum. 

The lower Court then went on to dctermioe how much of the 
dower was prompt aod how much deferred ; and referring to the author- 
itios cited before it—Macnaghten’s Principles of [422] Mahomedan Law, 
^217, Mirza BcdarBukhtMohiimmed AliBahadur v. Mirza KhurrumBukht 
rahua All Khan Bahadur (1); Mnssarnat Beebp.e Jumeela v, Mussamut 
iUw/fccA;a (2); Bailie's Digest of Mahomedan Law, po. 91-92; He days, 
p. 87 ; Tagore Law Lectures, 1873. pp. 352. 359, 360—came to the con¬ 
clusion that, in the absence of any definite evidence uDon the point, the 

wholedower should be held to be prompt; but inasmuch as tbe plaintiff had 
claimed to have only Rs. 5,000 promot dower, and she was not entitled to 
claim any deferred dower by reason of the divorce of her husband, 
which she was not competent bo effect, it made a decree for Rs. 5.000 only 
as prompt dower due to her. 

Against that decree the defendant now appealed. 

Munshi Mahomed Yusoof and Munshi Serajul Islam, for the appellant. 
Baboo Dxirga Mohun Das and Baboo Lai Mohun Das, for tbe 
respondent. 

The case of Sheikh Akbar v. Sheikh Khan (3) was referred to at the 
hearing of the appeal. 


JUDGMENT. 


The judgment of the High Court {Tottenham and O’Kinealy, JJ.)» 
after stating the facts, proceeded as follows 

It is clear to us upon the facts of the case chat the plaintiff would be 
entitled to receive some dower, and probably nob less than Rs. 5,000, if 
she had framed her suit in such a wav that the Court could give it to 
ber; bub we find ourselves, to our regret, unable to sustain the decree 
of the lower Court. The suit was brought upon a written contract aod 
upon nothing else. That written contract was not produced, andin^the 
opinion of the lower Court the evidence admitted was not sufficient to 
establish Its execution, and as to that finding we see no reason to differ from 
the Court below. In the first place it is very difficult to sav whether the 
plaintiff made out any case for the admission of secondary evidence. 
We aie nob convinced that thpire ever was any valid written document 
m existence, and we are [♦23] certainly not convinced that, if there 
was, It was in tlio possession of her father or her brother the Nawab 
Ashanoollah. That, being so we think that the lower Court was not right 
m decreeing the suit upon the basis of the oral contract nob alleged by 
the plaintiff and nob admitted by the other side. If it could be held 
that the conduct or pleadings of the parties in the suit led the Court 
belo w to treat the ^stinn at issue as one denending on the existence 


(1) 19 W.R. 315. (2) w.R. (1864) 252. 


(3) 7 C. 266. 
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of any custom in the family to give a dower of R^. 10.000, and if the 

fividence of that were sufficient to establish it. we might have bean able March 31. 

to leave the decree undisturbed. But we do not find that, in reality, 
although the issue laid down was a tolerably wide one, the defendant 
went into evidence as to the custom of the family m fixing the dower. 

The evidence as to which the defenlant wont to the trial with regard 
to custom was as to what portion of her dower was promut and what 
portion deferred, and as to the custom of reserving the right of divorce to 

^ We think that the plaintiff has failed to establish the case set uP by 
her. and that she caooob obtain a decree upon the basis that she did not 

°We reverse the decree of the Court below and dismiss the plamtitfs 
enit with costs. 

Appeal allowed. 


H. T. H. 


14 C. 423. 

APPELLATE CIVIL. 

Before Ur. Justice Wihon and Ur. Justice O'Kmealy. 

E. Taylor and another (Plaintiffs) v. The Collector of 
PORNEA {Defendant).* [15th February. 1887.J 

Land Acquisition Act of xmKss. 15. f 

itsprinciple and measure-hands severed from a factory. 

The Land AcqeisitioD Act provides for two classes of reference to the Judge, 
one to assess n;!L «t Oourt is limitel to the determination 

ques.ioc aris.DR un^cr 65 discharged r,f all easemente, acd the 

[121] L.nd taken unde, compensation lot 

loss of easemeots must be taken into account in 6 f 

injurious afieciion- 

[P., 16 M. 321 (323) ; R., 17 M. 371 1372).] 

This appeal arose out of the aequisitiou of certaio plots of lanl for 
the purposes^o^t theBehar and Assam State Railway under Act X of 1870^ 
The lands were situated ie the village f ^ 

the district of Puroea, and appertained o ‘ ^ 

Edward Taylor and Amelia Jane Taylor were toe join, proonetors. After 
1 ^ 1 * • and 8 erviC 6 of notJC 0 ^ undQr 0 . y, fch 0 

the usual preliminary uroceedmgs ana e nm. 

Deputy Collector was unable to come to an arrangement with he pro 
' vwiiouuw ^afrftr to the Judge under a. 15 of the Act. 

statement was nled on orinanoi vjuvo kaino on indigo 

by the eUmants ware (U that ^ X^oorr PohL tf 

t "I ’ T r “' " nt was hound to take uo and make oompeosatioD 

t7h;wLt(2ttraTdit\o:«^ 

Pekowon, Esq., Judge of Putneah, dated kbe lat o* / 
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by destruction and removal from the land of clumps of karota bamboos 
forming a bamboo tope or preserve: (3) that compensation was also 
due as damages for the severance of the land acquired from the other 
lands. On lielialf of Government it was, among other Ihioea 
pleaded : ,1) tliat s. -oo did not apply to the case and the Govern- 
nient was not bound to take up the whole premises: (2) that the 
compensation for the bamboos allowed by the Deputy Collector was 
unreasonably high: (3) that there bad been no such severance as was 

alleged by the claimants, nor had there been loss or damage in consequence 
of any ^uveraoce. 

upon the tirst question the decision of the Judge was to this effect:— 

“ I have to consider whether, under the provisions of s. 55, the Govern¬ 
ment IS bound to take over the entire Manibat t concern. One assessor 
gives h^ opinion on the point in favour of the plaintiff, the other against 
bim. The matter would be easy of determination were the interpretation 
to be put on the words ‘bouse, manufactory or other building” that 
alIow;ed by conventional usage; but it is argued for the plaintiff that 
L4JoJ manulactory ” is a comprehensive word, and includes various ad¬ 
juncts and accessories of the factory. In the present instance these, it 
IS coDtended. would he the plot A with its bamboos, plot E as part of the 
lower compound, the dram which occasionally fills the tank in the upper 
compound, and tho private road which cooDmunioates between the two 
compounds. In support of this contention the English rulings to be found 
at page /oof Mr. Boverley’s book (The Land Acquisition Act within- 
iio ucUou and Notes) are relied upon. It appears to me that, so far as it 
18 pos.sible to form an opinion from these notes, tho majority of the eases 
cited can be shown to differ completely from the present case, andoolvin 
two are the circumstances faintly analogous. To take the first case: the 
gaiden and oichard attached to a mansion are such adjuncts that, if 
ta "on away, they cannot be replaced—the essence of such adjuncts is 
lat they are situated where they are: they make a part of the mapsion. 
1 he test laid dowm in Fergusson v. LoiidoJi, Brighton a 7 id South Coast 
atiuai/ Co. (1) is in reference to houses, and could not possibly be 
app icable to au indigo concern. The sale in the present ease has passed 

several outlying jotes and kamats : it would be preposterous to contend 

that, if a portion of one of these had been taken up for a public purpose, 
the Government would be bound to buy the concern. In the case of 
lUarson v. Lonaon, Chathani and Dover Raihvay Co. (2) the publicans 
appear to have been totally shut in. Nothing of the kind happens here. 
In thecae^eofi*ar«/:is v. Midland Raihvay Co. (3) that which regularly 
supplied a reservoir, the water of which was one of the motive powers 
used m woiKinp the factory, had been completely obstructed. To cutoff 
the water-supply was to stop partially the working of the factory. Here 
the dram is u.-ed only to fill a tack, the water of which is not used in the 
manufactuie of indigo, and besides which there exist two other sourc^ 
t\T. ^ water for generaf purposes, viz., a well and a jhora, vid^ 

Mr. ifeily a deposition. Furthermore the drain is only used on rare ooca* 
sions when there is a flood, and if there is a high flood the drain is super* 
tluous. the flood water entering tho tank through a culvert. It did so 0°' 
ter m the past year, the railway embankment notwithsanding. Mr. Re‘ly' 
under whose control this factory was for twelve or thirteen years, says tha 
^wice hejiadjhe drain^eau-ed of ohstvoctioos al the request ofthevilla^ 

(1) 2 N. R 603, 606. (2) L- R. 6 Eq. 101. (3) h. R. 6 Eq. 473. 
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Mr. Baxter, the lailwav ergiteer. says the lanl; can be replenished other¬ 
wise than through the drain. There is a total absence ol evidence on the 
main point, viz., whether the drain is at all essential to the existence of a 

proper supply of water in the tank. Admittedly it is used only on the rarest 
oocaaions. but there is nothing to show that even on these rare occasions 
the tank could not be filled by other me ans in actual existence at the present 
time. The case then of timuss is clearly distinguishable from this case. 
[426] There remain the two cases of Sol/fr \.i]ilrcr>olilaii District Lai - 
my(l) and of The Govcrnars of S. Thomas’ Hospital v. C’larimi Cross 
Baslway Co. (2). With reference to these it is to be noted trrstly, hat 

they relate to land connected with fmuses ; and, ‘ 

houses were situated in a city ; it may fairly then be inloried hat land 
within the same ambit or circuit," and land which can be 

dered part of the house as a residence," were lands with,n an enc osure 

not merelv within a ring-fence. The very existence oi aai 

the strongest evidence tirat all within that enclosure formed one teriemen^ 

and furthermore, from the simple position olthe land, it might 

without fear of contradiction that every hit or land mthin that enclos iio 

was absolutely necessary and essential to the 

premises connected \^ith that land. otbersM^ e +hprA 

^ • j u u Tr» naithpr of Air Tftvlors compouncis is tbeie 

remained unbuilt on. In neitnei oi mi. 

any thing approaching to ao enclosure. The two cases ' "‘’ '= ' 7’ 

remltr degree, bear an analogy to the case 

houses situated in an exceptionally advantageous ‘ 7" "" 

oanuot be held to govern a case like the present one, Tl'<*,f»7'?'^ “ 
oiple which appears to be enunciated m the 

would give a reasonably wide meaning to the woi s lo . , „ j gp ■■ 

or other building," is that, in order to he included i„ te m house 
the land taken up should, whilst formiug an integral 77 °“ 
premises, be essential and necessary to tho ful ®"l°vment of the p ope ty^ 
It might well be that, to the full enjoyment o a '-^xlence in a town or 

in crowded suburbs, a piece oi land, the bare la^, is 7® 

distinctly connected with tho manufactory. The use “77^° ““f j 
inseparable from the particular laud acquired^ ess 0 raoufso 

what the land produces is a material employed in .‘h?> P™^^ “.““j 

tuning. It is not necessary to the working of p B.i,t,m s facto y hat he 
should have the particular bamboos grown on plot A : 7 

them from that land and '“^e them elsewhere before he can 

With possibly additional expense and inconvenience ,a" dTand 

under ol. 3 of s. 24) he can get barnboos severed 
brought to him. The possession of plot A, then, obviously is 

to the working of the factory. In plot b i^igo grows, ^r thelanUtv of 

apply to it, though ”7-- 77:7 th" factory^ Further 

to stand and rest on plot E. It is not, however siiown t 
, ,, . nnt hfl and weie not used for that puit^ose. noi io 

it evenrowrihat the loss of 

its use as a resting P'^® wcrkTng of tiriacto'ry, I think it would 

■ Urn h^Vafr; Zkw raruowLantable leogth fo hold that an 
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entire JU'Iico concern is to be purchased by Government on behalf of the 
cotnmuntty. because a small plot of laod taken ud was occasionallv uaed 
as one of uossibly many resting placss for the carts and bnllocks employed 
in the carrugo or indigo. The liw no doubt should bi construed liberally 
in favour 01 a person situated as is the plaintiff, bub between liberality of 
coiNtrucMon andan unreasonable straining of the law there is a wide 
dillerence. I am inclined ro think that the provisions of els. 2 and 3 
of s. .1 are inten.le 1 to cover every damage short of that rasultin? from a 
total or a pxrtial stoppage of the working of a manufactory. The acquisi¬ 
tion by (lovernment of plots A and E. and the carrying of the private 
road over instead of under the embankment, certainly do nob materially 

affect tne working of the plaintiff’s factory. I find, therefore, that s. 55 
does not apuly to this case.” 


With regard to the second and third questions the Judge allowed the 
claimants Rs. 1.400 as the price of bamboos, and give Rs. 180 as com¬ 
pensation for the severance of the land according to the provisions of s. 24, 
cl. 2 of the Act. 


The claimants appealed to the High Court, and the Collector of 
ruinea, on behalf of Government, filed a memorandum of objections 
UDoer s 5ol of the Civil Procedure Code. 

Mr. IVoodroffe (with him Mr. R. E. Twidale), for the appellants. 

The Advocate*General (with him the Senior Governme^it Pleader ikud 
Baboo Rnm Charan Muter), for the respondent. 

The High Court (Wilson and O’Kinealy. JJ.) delivered the follow¬ 
ing judgment 


JUDGMENT. 

This appeal arises out of an assessment of compensation made under 

Act X of 1870, the Land Acquisition Act, by the District Judge of 
Purnea. 

It appears that, before the year 1884, the claimant Mr. Taylor was 
lessee of an indigo factory at Manihari. On the 15th February in that 
year, be or his wife purchased the property from those under whom be had 
previously held the leasehold, and thus became the owner of the property. 

The Government found it necessary for the purposes of a railway to ac- 
quiie a portion of tlie land held by him as part of, or in connection 
with, the factory. We are here concerned with three plots, which 
are shown on the map and marked A. B and E. On the 4th March, [428] 
1884, the proper officer published the general notification required under 
8 . 9. paragraph 1 of the Act. On the 20th March, acting under the 
powers given to them by s. J7 of the Act, the officers of Government took 
possession of these lands. At various dates between the month of October 
1884 and January 1885, the personal notices, as we may call them, requif' 
en by s. 9 were served upon the parties interested. After that the Deputy 
Collector appointed for this work proceeded, in the manner required 
by s. 11 and the following sections of the Act. to make the necessary 
enqunies into the value of the lands taken for the purposes of compeosu-^''®*'' 
On the 23rd June three references under s. 15 of the Act, because 
there were three plots, were made to the District Judge for the purpose of 
assessiDR compensation. On the 24bh August the claimants pub in their 
claim in Wilting. It is enough to sav with regard to that claim that 
It raised three points or classes of points. First, it alleged that the 
lands, which It was proposed to take, or some of them, formed part of the 
factory,within tbo meaning of s. 55 of the Act, and thab.therefore, inasmuch 
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as Mr. Taylor objected to a part being taken,the GoveiDtoent was nofeat 
liberty to take less than the whole. The second point or group of points 
raised was with regard to the amount of compensation properly payable for 
the lands actually taken supposing the contention under s. 55 was not to 
prevail. And the thiid class of points raised was as to the amount of 
compensation propetly payable for the injuiy dene to, or, to use the langu¬ 
age of the Act. lor “ injurious affection ” of. the remaining vvoperty not 
taken. On the 12ih January 18b6. a written statement, on behalf of the 
Government was put in. It is enough to say as to it that practically it 
took issue with tl>e cla mant's claim upon all the various mailers. 

The case came on for hearing, and on the 16th Januari 1886, the 
two assessors delisertd tbeiropmious, in w’hich they diflered \ei> widely 
onallthe i-oints. The learned Judge deli\ered his judgment on the 1st 
February following. In that judgment he has dealt with each of the 
questioLS or cla>sts cl question to which we have lefeiied. 

With regard to the first question he has held that s. 55 does not 
[429] applv to the case. As to that it appears to us that the decision 
cannot stand, 1 ecause in our judgment neither the Collector nor the Judge 
under the reference to him, nor wa on appeal from those proceedings, 
have power to decide anv such question. It must be borne m minn that 
this Act confois a special and lin.ited jurisdiction upon various classes of 
people to decide certain questions, and they have only power to decide 
those questions with which the .^ct enables them to deal. ^^0 need nob 
trouble ourselves wiih the sections dealing wuh the powers of the Collec¬ 
tor. Wehave to do with these seibions which affect the po\\;ers of the 
Judge. The act provides for two classes of reference to the Judge, and 
the Judge can decide only those things which ar s-» out of tbo*e references. 
The first class of leference is to award corapensa'ion under s. lo; the second 
class of reference is for the apportionment of compensation under s. db , 
and an appeal to this Court from those decisions is given m certain limited 
cases. The result is that the Court has power under pi^ier references 
to decide what compensation shall be awarded, and to whom it shall be 
paid. And it must he taken now on the decisions that for those puiposes 
the Judge has power to decide questions of title: that can no 'enger be 

disputed since the decision of the Privy Council m A Stmh 

Deo Bahadur v. Bambandhu liai (1). But none of those sections, to which 
we have referred, give any power to decide the question which arises under 
fl. 55. whether the Government has a right to take what it propose o 
take at all There is no express power m any section given to decide that 
question.and it ooes not arise by any reasonable mieienceunder a reference 
to award compensation or a reference to apportion compensation. It s 
not necessary for us to say how that question can proper y be raised it 
may be. and very likely is. that the only way is by a suit brought for the 
nurnose as was certainly dene in Kharshedjt hasarvaiiji Cama v.lhc 
^Secretary of State in Council (2) under the earlier Act. That part, there¬ 
fore. of L Judge’s decision is not reversed, because we have power 
as we have already said, to express any opinion, but it is set aside as 

being in excess of his jurisdiction. ra<inl 

Next comes the question of compensation for the lands taken. L4dOJ 
The mode m which the lands have been valued foe this ® 

this. The land has been valned as il it were bare land; and the crops upon it 
have been valued separately. So (ar as the valuation of land ,s concerned, 

(2) 5 B.O.O.J. 98. 
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1887 regarded in that light--, we see no reason to differ from the view which the 

Fe^Id. learned Judge has taken. As to the crops other than the bamboos there 

Auuri ^‘^“f'QDtioo, as Mr. Advocate-General assents that E** 310 

APPEL- should he allowed. We think that a slight error has been committed with 
LATE regard to the land on which the bamboos stood. The learned Jud«0 has 
Civil. valued the l.amboos, that is to siy, the bamboo stems then on the land, at 

iar~~i 9 'j think that what heoughb to have done was to value them 

i4t. not as so many bamboo stems there, but as growing bamboos which 
would i.roduee cutahle bamboos in future, as they have done in the 
past. Taking (what we think is the fair result of the evidence) the produc¬ 
tion of i)amboo8 at 500 nor annum, and taking the price, which has been 
assessed by the learned Judge, Its. 20 ner hundred, and taking the number 
of years purcliaso which he has taken, namely, 20 years, we arrive at 
Rs. 2.000. To that extent the compensation should be increased. 

But it is obvious that the really impirbant question in the case ie 
tho proper measure of compensatiou for injurious affection of the 
property Which has been left in Mr. Taylor’s hands. To appreciate that 
wo must see w-hat the position of the property w'as. It consisted of an 
uppei factory situated on high land at a considerable distance from the 
river, and of a lower factory close to the river. The land between 
these two parts belonged to other persons, but there was a roadway 
connecting these two parts of the factory. That roadway was in a part 
of its length a public road, as for the rest it is clear on the evidence that 
it was a private road Irelonging to the factory. 

The next thing which it is necessary to notice is that there was a 
water-channel running from the river through the lower factory, and 
through the intervening land into the upper factory and into a tank 
there. And in portions of the year that channel had the effect of 
tilliog the tank io the upper factory from the river. Toe third thing 
which it is necessary to notice is this, that on the evidence of all parties 
it is absolutely essential to the [431] working of the lower factory that 
the foul water wiiich runs to waste after the manufacture of indigo 
should have some means of escape other than into the river, because all 
the witnO'^ses agree that if discharged into the river it would, in an 
important part of tlie year, have the elfect of deteriorating the manufac¬ 
ture of the indigo, for which water is taken from the river. Before the 
railway was made, there was such an escape in a north-easterly direction 
from the lower factory. There is one other thing which it is necessary 
to notice, that indigo is manufacture! at the lower factory and then 
carried to the upper factory, where it is stored anl kept. These are the 
princiual matters for which compensation is demandabie on the ground 
of injurious affection. There is one other very important matter, which 
will bo considered later on. 

It appears to us that in the Court below there has been some 
misapprehension as to the legal position of the parties io this case. It 
deal under the express terms of the Act that, whether land is taken in a 
summary way under s. 17, or in the more deliberate method con 

m the earlier sections, whatever land the Government takes under the 
Act, it takes it as its absolute property free from all incumbrances. 
Therefore, when the Government took the plot E, they so took it; and it 
plain that the right to the water channel to till the tank in the upper faotoryt 
the right of drawing away the foul water from the lower factory on to 
other people’s lands to the northeast, through the land now taken by the 
railway, and the right of way, were all incumbrances within the meaniug 
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of the Aot. The result is that the moment the Government took possession 

of the lands these incumbrances as a matter of right instantly ceased to 
exist. That was the position of the parties in point of law. It apoears 
to us that those who acted for the Government fully underst.oid that that 
was so. because the letters of the engineers repaatedly toll Mr. T.iylor that 
ha had no right at ail. And this anoears more strongly from woat passed 
when Mr. Taylor memorialised the Government of Bengal with r-^gird to 
the matter. He enumerated all those particular things among others as 
causing special inconvenience, and he asked that his ca-'O mifilit be 
Boecially dealt with. The answer to that was one which embodied 
£432] a perfectly correct view of the law. Colonel Trovor. in his letter, 
discussed the points .which Mr. Taylor had raised, and gave his reasons 
for thinking that the injury w.is uot so great as it seemed to 'Sir. Taylor. 
At the close of his letter, paragraph 9, the leg il position is defined clearly 
and correctly. It says: " Aftar full consideration of all that voii have 
urged, and of what is state! in the engineer’s report, His Honor has come 
to the conclusion that there is no ground fn* his interference with the 
ordinary course of law. Section 24 of the Lin 1 .\cqnisition .\ct provides 
for compensation being paid for all damage to oropn-ty of the kind vou 
complain of.” After that, no doubt, the engioeors appear to have been 
desirous of mitigating these evils as far as they could: and Mr. Taylor 
seems to have been willing to accept if lie could any elective substitute 
for those rights. Accordingly it was at one time propose-l that there 
should be a culvert under the railway to carry the water into the upper 
factory. It was also proposed that there should boa passage under the 
railwav for the escape of foul water. It was atooe time proposed (and this 
was pirtially carried out) that there should he a subway foi- the private 
road. But the engineers, presumably on engineormg grounds, thought that 
these arrangements could not be safely continued or carried out. and 
accordingly they closed the culverts and they closed the subwav. The 
resultisthat not only is there no legal right to any of tho^o things, but 
as a matter of fact there is no looger a water-channel, and as a matter of 
fact there is no longer anv means of carrying off the foul warer m the 
way in which it was formerly carried. As to the road there is no way 
on the level of the old road. We do not koow what road wav has been 
made; but we know that at the time when Mr. Baxter, the engineer, 
gave his evidence, he intended that there should he a roadway or passage 
over the railway. If that roadway continues Mr. Taylor has no right 
to it: all that he can do is to use it. so far as the railway authorities hod 
it convenient to allow him to do so. coosistentlv with the proper work- 
ing of the railway. Tnat is how the matter stands as to the roadway 
Now let us see what Mr. Tavlov has got with regard to the carrying 
off of the foul water. He has not ^nvthmg as of right. AU that 

appears on the evidence is that on one [433] occasion when Mr Taylor 
found himself in a position of extreme difficulty from the accumulat.on of 
foul water in the lower factory, the engmeer cut a channel bv which 
he was allowed to drain off that water into an open pit situated somewhere 
near the line. So far as the evidence goes this was done on one occasion 

Mr. Taylor certainly cannot claim it as of right, and there is nothing on 

the evidence to enable us to say whether, as a matter of fact, he has been 

or is allowed bo continue this practice of drainage- 

Now all we have bo see with regard bo these matters is on what 

principle oompensation for damages ought to be assessed. Mr. Taylor 
a^BBCbed that the practical result would be that his factory was no longer 
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1887 capable of being profitably workejl: and one of the assessors was clearly 
Feb. 1£. of that opinion. With regard to one of these matters, namely, the 

- meuis t'f escape for foul water, the Judge was of opinion that, unless 

Appel* there was a ri«hb to moans of draining off the foul wafer, it would 
LATE prove fatal to the working of the factory. The evidence shows that 

Civil would be so; and inasmuch as we hold that Mr. Taylor has 

— nob now any such right, we think this circumstance practically fatal 
14 C. 423. to the successful working of the factory hereafter. The objection as 
to the loss of roadway is nearly as fatal, because it is clear on the evidence 
that during the busy season there was a great deal of traffic on this road. 
It has been shown that about 300 carts have to pass from the lower 
factory to the uprer factory in the day. It must mak^ a great difference 
in the working of the factory if, instead of having his own road on the 
level by which to send his carts when be pleases, the proprietor can only 
take them over a railway, and only when the railway authorhies findit 
consistent with their duty to allow him to do so And apphirlg one’s 
common sense to the niaiter it is clear that it must greatly diminish the 
value of the factory. Tue loss of the water-channel for hlliog the tank 
appears to us of comparatively minor importance, because from Mr. Reily's 
evidence it appears that the upper factory cannot be worked by itself. 

The resulD appears to us to be that the lower factory cannot, after 
the railway has been made, be profitably worked ;[434] and Mr. Reily’s 
evidence makes it clear that the upper factory without the lower factory 
canuot be worked. All these considorations taken together seem to 
US to show what amount of mischief has been done to the factory, 
and that this factory, which was formerly a factory capable of being 
worked at a profit, has now become incapable of being so worked. 

And the matter becomes more serious when we look at another great 
danger to which the lower factory has been exposed by the railway etn* 
bankmont. It stands very close to the river Kosi. We have it in evidence 
that, at the period when the river is fullest, the water of the Ganges dame 
back the water of tlie Kosi, and either leaves it stagnant or actually causes 
it to How back. The result of course is that there was always a liability 
to damage to tho factory buildings: and we only require to look at the map 
to see that this liability has been greatly increased by the railway embaDk* 
ment. It has been carried along behind this factory and partly over 
it, so that the flood water from the overflow of the river which used 
to flow off the factory on to the lower land behind cannot do so now. 
The result of thus damming up the flood water must be to increase the 
depth and the duration of every Hood on the factory as is evident 
looking at the physical character of the place. But further we have specific 
evidence of what has happened. The evidence shows that, during tue 
period when the factory was under Mr. Reily, there was a flood in 187 
and another in 1879. After the railway embankment was made them 
was another flood in 1884. We have it on the evidence of Mr. Baxter 
that the flood of 1879 was the highest flood ever keowo, and the 
1884 a foot lower. Whereas, if we look at the evidence of what happen^ 
at the factory, wo find that the flood of 1884 rose among the factory build¬ 
ings two or three feet at least higher than the flood of 1879. The resud^ 
is that the lower factory is now far more liable to danger from flood thft° 
before. 

There is one other trifling matter of compensation which it is 
sary to notice. Conapensation has been given in respect of the upp^r * 
tory for the increase of expenditure in future years upon bambooB / 
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reasOQ of their having to be fetched from a distance instead of from an ad¬ 
joining bamboo clump. [435] Rs. 500 has been allowed for that. Taking 
the view we take of the principle on which compensation should ba 
assessed, to allow this sum would be giving compensation twice over. 

The result is that the case must go back to the District Judge to try 
two issues, first, what was the value of the lands and buildings, excluding 
of course the lands taken by Government, before the railway was made 
and when they were capable of being profitably used for factory purposes ; 
and, secondly, what is the value ot the same lands and buildings now, 
taking them as lands and buildings which cannot be proBtably used for 
the purposes of a factory. The District Judge is asked to return his 
6ndiogs withiu two months from the time when the record reaches his 

We think that 15 per cent, should be allowed on the value of the 
lands plus the crops, including the bamboos. 


K. M. C. 


Cow remanded. 
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appellate civil. 

Before Ur. Justice Prinsep and Mr. Justice Beverley. 

SUDHENDU MohUN ROY AND OTHERS {Defendants) V. DURGA 
DaSI and others [Plaintiffs).* I21at February, 1887.J 

Misioinder—Plea of misjoinder, when sustiinabU—Suit ajainsl several persons claim- 
Ung under different titles, Effect of-Ctvil Procedure Code, ss.nandbZ. 

A as auction parch is3r in a revenue sale, brought a suit against a number 
ol persons for possessioo of some chur land. Tbo dofendantn claimed p irtions 
of the land under diflerent titles and pleaded misjoinder. The Court upon the 
Amin’s report gave A the opcioo to amend the plaint by withdrawing the suit 
against any particulac sets of defendtnts. A elected to goto trial on the 

suit as brought: , o j- 

Held, that under the circumstances it was necessary for the Court to adjudi¬ 
cate on the question of misjoinder. 

Held also that the plaintiff was not entitled to join in one suit all the per- 
SODS n’othegrouadthutheyonstcaoted his possession, unless he was able to 
show that those persons acted in concert or under some common title. 

Held further, that having regard to the provisions of ss. 31 and 53 of the 
Civil Procedure Cods, the proper order of the Court should nave been lo reject 
the plaint, and nit dismiss the suit on the ground of misjoinder. 

TR I'W P R. 1R92 • 16 A 279 (282) = 14 A.W N. 82 ; J3 C.P-L.R. 9 (14); 6 C.W.N. 
^ ’ 586 (f88) ri P.R 1905^ 1905 ; 18 Ind. Gas. 852 (853) ; 24 M.L.J. 664 

(675).] 

1436] This was a suit for the possession oi a tract ol chur land apper¬ 
taining to'certain taluks which the plaintiffs had purchased at a revenue se e. 
Marge number ol persona was joined as defendants who set up various titles 
and ohjeeted to the suit on the ground, among others, oi multilariousness. 
The Court deputed the Amin for ^le purpose of a local mvesti^gation , and 
from the report of that officer it appeared w^bat portion of the laud vyas 
in possession ol which set of defendants The Subordinate Judge being 
satisfied that t he defendants had made a bona fide defence in setting up 

• Appeals from Ordere “J S^rlet^'g \he °oSe of Bate 
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separate titles with respect to separate plots asked the plaintiffs to choose 
apaiost which set of (lefendants and which land they would proceed; but 
the plaintiffs insisted upon proceeding with the suit as framed. The Subor¬ 
dinate Judge found that the defendants had not, as alleged in the plaint, 
combined and made a common cause in preventing the plaintiffs from 
taking posFcssicn, and upon the authorities of Baboo Motee Lai v. 
Bailee (1), Tara Prosiinno Sircar v. Koomaree Debee {2) Haronund Mo- 
zoomdar v Pros^uuvo Chvnder Biswas (3), dismissed the suit holding 
th;it, inasmuch as there were groups of defendants who showed 
different titles and would have to give different evidence, they could not 
all he joined in one suit. On appeal the District Judge, differing from 
tl'e Court of fir.st instance, remanded the ease for trial on the merits— 
Sheikh Omar All v. Sheikh Wcylayct AH (4): Janokinath Mookerjef^. 
lininruiijun Chuckcrbvtty (5); Hnrainntd Alozoomdar v. Prosunno Chunder 
Biswas (3). An appeal was preferred from this decision (in which was 
included another suit between the same parties in a similar matter).to the 
High Coiut. Tlie two cases were heard together. 

Mr. Bell and Baboo Ankhd Chunder Sen, for the appellants. 

Baboo Srinalh Doss and Baboo Kalichurn Banerjee, for the respon¬ 
dents. 

Mr, Bell discussed the following cases : Sheikh Omar Ali v. Sheikh 
Wcylayct Ah (4); Haronund Mozoomdar v. Prosunno [M7] Chunder 
Biswas 13) ; Baja Bam Tewary v. Luchmun Prosad (6); Baboo Motee Lai 
V. Banee 11); hunt Nath Jha v. Boy Dhunpat Sing Bahadur {7); Messrs. 
Jardine, Skinner d' Co. v. Bance Shama Soonduree Delia (9); The Darky 
Main Colliery Company v. Mitchell (9); Munshi Moniruddin Ahmed v. 
Bdbu Bam Chand (10). 

The following was the judgment of the Court (Prinsbp and 
Beverley, JJ.) 

JUDGMENT. 

The plaintiffs in these two suits are purchasers at a sale held 
for arrears of Government revenue, and they sue for possession of a tract 
of ckur land which they say belongs to their estate and forms mouzah 
Kusundia. They also state that this land was measured and depicted in 
the Government Revenue Survey as portion of that estate: that after¬ 
wards it diluviated and has now re-formed on the same site. The plain¬ 
tiffs further state that, on attempting to take possession of this land, they 
have been resisted by the defendants, and they accordingly bring thissui 
against a large number of persons, numbering 67, who, they say, hfive 
acted in conceit and collusively. An objection was taken in the written 
statement of the defendants that the lands were obscurely described m 
the plaint, that the suit has been wrongly brought against several persons 
who claim to hold portions of this land under different titles, and t ® 
defendants also disputed the correctness of the survey maps on which t e 
plaintiffs relied. 

In the first Court, the only issue tried was that of multifariousness, 
and in order to ascertain the exact position of the parties, an A® 
was directed to ascertain and show on a map the lands claimo^t > 
the plaintiffs and those portions which were claim ed by the diff ^Q^ 

(1) 8 W. R. 64. (2) 23 W.R. 389. (3) 9 0. 763. 

(4) 4 C.L.R. 455. (6) 4 C. 949. 

(6) B.L R. Sup. Vol, 731 = 8 W,R. 15. (7) 9 B.L.R. 241. 

(8) 13 W.R. 196. (9) 11 Ap. Ca. 127. (10) 2 B.B.R. 841. 
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sets of defendants separately from one another. The Subordinate 1887 
Judge before trying the case gave the plaintiffs an opportunity of Peb. 21. 
amending their plaint by withdrawing the suit as against any particular — 
Bets of defendants. But the plaintiffs persisted in the trial of the Appel- 
suit as it was brought, and preferred to abide bv the consequences. LATE 

[438] The Subordinate Judge first of all found on the evidence that the CIVIL, 
defendants did not combine and make common cau«e, in prevtniting the — 

plaintiffs from taking possession. He also found that when the plamiiffs C* ^*5. 

weot to take possession and asked for kabiiUyats from the tenant? they 
were told that the tenants held the lands under different sots of def^^nd- 
ants, that is to say, that they had no community of interest. Mo accord¬ 
ingly held that the suits were had for multifariousness and dismissed them. 

In appeal, the District Judge considered that no inconvenience would i>e 
caused to defendants by the suits being tried in the form in which they 
were brought. He further remarked that the plaintiffs had no means of 
ascertaining the quantity and boundaries of the land held by eacl) scp irate 
defendant which they would have been required to specify if they brought 
separate suits.” The District Judge accordingly remanded the cases lor 
trial on the merits. 

It is exceedingly undesirable that any suit should fail on account of 
any technical objection such as is now before us. But at the same time, 
when such an objection is rai.ted, a!^ in the present suits at the fir.'.t hear¬ 
ing and at the earliest opportunity, and when serious inconveni- 
enoeand expense is likely to be caused to defendants bv suits such as 
have been found by the first Court to have been brought, it is 
impossible for the Courts not to adjudicate upon the objection aud to 
relieve the defendants from the inconvenience and expense to which they 
must be subjected. No apportionment of costs in the decree which may 
be passed, if such a suit be tried out, can put the defendants in the position 
which they were entitled to hold in a suit properly brought Tliey are 
therefore entitled to require the Courts to relieve them from the certain 
inconvenience and expense to which the irregularity, if found to exist, 
must subject them. The plaintiffs’ freapondeots’) pleader has attempted 
to support the manner in which the suits have been brought. He 
contends that the only issue for trial between the parties was the correct¬ 
ness of the survey proceedings under which this land was marked off as 
forming a portion of the estate purchased by the plaintiffs. We think 
that this is not a correct representation of the main issues in the suit, 
and that on the face of the plaint [439] many other issues must necessarily 
arise. It is clear from the findings before us that allthe defendants bad no 
community of interest in the present suit. It does not appear when they 
entered upon the lands claimed by the plaintiffs, but it is complained that, 
when the plaintiffs sought to enter upon the lands, they were opposed 
by the defendants, who were already in occupation of them. The fact 
that the plaintiffs' title was acquired by auction sale, and that they were- 
unable to obtain possession of the lands which they maintain they pur¬ 
chased, does not give them the right to join in one suit all the persons 
who obstruct their possession, unless they can show that those persons 
acted in concert or under some common title. The first Court distinctly 
finds against the plaintiffs on the evideoce on this point. The second 
Court did not consider it necessary to determine it because, in the opinion 
•of the District Judge, the plaintiffs’ case in any view was properly framed. 

After considering the authorities upon which the District Judge relies, 

4knd numerous other cases which have been cited by the learned 
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counsel for fche appellants, none of which are opposed to the contrary 
view, we cannot concur in the opinion arrived at by the District Judge* 
A senarate suit should have been brougnt against each separate set of 
defendants who held parcels of land against the title set up by the 
plaintiffs by reason of an adverse title. The plaintiffs-respondents' pleader 
asks us to remand the case in order that his clients may have a finding, 
from the lower Appellate Court whether the suits were rightly brought 
against the defendants on the ground that they acted in concert and 
in collusion in obstructing their possession. The lower Appellate Court 
lias expressed no opinion on this point; but after hearing the evi¬ 
dence on the record read by the learned counsel for . the appellants, 
we think that thare is no evidence in support of this allegation. It is, 
therefore, altogether unnecessary to remand the case for this purpose, or to 
put the parties to the expense of further proceedings, which can have only 
one result. We may observe that, with regard to ss. 31 and 53 of the Civil 
Procedure Code, wo think that the proper order on the findings of the first 
Court would have been not to dismiss the suits but to order that the 
plaints be rejpcte 1 as being bad in form, such as [440] would not entitle 
the plaintiffs to claim the suits to be tried. The result is that the orders- 
of the lower Co\irts must be set aside. The plaints will be rejected and 
the plaintiffs will pay the costs throughout. 

K. M. c, Eermnd order set aside. 


14 C. 440. 

APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Trevelyan. 


Bholanath Bandyopadhya {Plaintiff) v. Umachdrn Bandyo- 

PadHYA {Defendant) AND UmachuRN BaNDYOPADHYA {Defendant} 

V. Bholanath Bandyopadhya* {Plaintiff)^ 

[10th March, 1886.] 

Sale for arrears of revenue—Act XI of ss. 37. 52 -‘Sunderbund 

of which portion only is permanently settled—District. Meaning of—Btng, Begs, 
of 1816 and III of \B 2 Q—Ksiate-Beng. Act Vll of 1868. 

The plaiDtifi was the auction-purchaser at a sale under Act XI of 
by the Collector ot the ‘il-Fetfsunnabs for arrears of revenue of an 
the Sundetbunds on which the defendant was the holder of a mokurar* ww 
rasi jungleburi tenure, under which be wap to clear away the juogle 
then to cultivate the land with paddy. The estate was one -nj 

register of revenue paying estates in the Collectorate of the 24 -PergoDnaD 9 , 
ihprefore within that CoUectorato with regard to the provisions of 
VII of 1868, s. lO. The district of the 24-Perguunah8 ia a permaoeatly^o 
district, but the portion of it forming the Sunderbunds was declared by Wg* . 
of 1828, s. 13, not to be included in the permanent settlement. The ^ 
bunds tract was moreover under Reg IX of 1816 formed into a pep 
jurisdiction lor settlement purposes under an officer styled the 
the Sundetbunds, wbo is suliject to the direct control of the Board ° .jjue 

and independent of the Collector of the 24-PergunDabs. 1° * f the 

to quit to eject the defendant, and obtain possession of the land, or to 
defendant’s tanure annulled ; JEfeW that, whether the term “ district 
with reference to the jurisdiction of the Civil Courts or the Rev enuoD^ 

• Appeals from Appellate Decrees Nos. 826 and 992 of J885, against the 
J. G. Charles. Esq.. Judge of 24-Pergunnah8, dated the 28 th of January 
February, 1885, affirming the decrees of Baboo Bulloram Mullick, Subotdina 
that District, dated the lOth of September 1893. 
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• ' 

tha plaintifl was the purohaser of an estate in a " permanontiy-eattl^ 

' withinthomeaningofs.37ofActXIofl859.aod MARCH 10. 

rntly-'ettled" Jbin s. 59 of that Act; and he was [«l] — 

eject the defendant- The position of tha estate within the district o 

'il-Pergunnahs was not aSeotod by the appointment of the Lommisaioner of ^ 

1 Sandorbands as an officer specially invested with the powers of the Colleclor with¬ 
in a certain portion of that ffistriot. Held also that 

protected as being one of “lands whereon plantations have been made within the 
meaning of s. 52 of Act XI of 1869. 


Appel 

LATE 

Civil. 


eaning oi s. oa vi , iv . j 

Held further that though theie was no permanent settlement of the lan^ 
solTtn th^pIaTotirtbey fell within the dehoition of an " estate as given m 

Beng. Aot VII of 1668. 


U G. UO. 


THE plaintiff as the purohaser at a sale for arrears of h«M 

under Act XI of 1859 by the Colleetor of as 

1881, of an estate in the Sunderbunds recorded in the 

No. 2368, brought this suit after serving a notice to quit Reject 

defendant, a tenure-holder on the estate, and “ 

land held bv him or to have his tenuie annulled. The plaiotitt 

to riS of a pLhaser under s 37 of Act XI of 

dant, or in the alternative, under s. o2, to annu - nossession 

ant denied the plaintiff’s right either to eject him and 

s ssi":■ 

Int but th!rtbe“ defendant's "f/^^M's^enure'’ 

s£.“:h. ..a„ 

to i. pto..to .to. to. to* .1 .h- .*«*. to 

applicable to the case_ p^chasers of 

entire estLsIn the •■p--nently-setr^d^ dhtr^ -d 

Orissa, while s. o- ^ct pre.des^.ta 

triot not permanently ' ..enmnenllv-scttkd and non-penrm- 

is.thus inost clearly defined bet 

nmlly-selUed districts. -Ttie has held, with reference to the 

“distnot” is nowhere defined - '.h, word "district" is 

marginal references to tnese lower 

equivalent to ‘.be word esta . common aocepta- 

Court 18 quite especially with n gard to the definition of 

tion of the, word „^:’fBeng Act VIII of 1868, as mat definition ie^declat- 
the word estate. ^ vt Toe use of the word estate 

z:?;£T£ 
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1886 contfiined in the body of a Statute should be entirely altered in order to 
March 10 biiug the context into harmony with a mere marginal reference. 

Appel- .. . The question then arises, what is the correct definition of the word 

of 1859. From a comparison of the Codes of Civil 
Criminal Procedure. Beng. Act IX of 1880, and other Acts passed by 
Gim. the Indian Legislatures, it appears to be clear that “ districts” for civil, 
HC, « 0 . revenue purposes respectively are equivalent to the jurisdic- 

tious of the Chief Local Civil, Criminal and Revenue authorities. 

Under ordinary circumstances, in regulation districts the Collector, 
aud in non-regulation districts the Commissioner, is the local administra¬ 
tive head in the revenue matters, so that generally speaking the local 
jurisdiction of a Collector in the regulation districts of Bengal is a district 
for revenue purposes. This definition of the word “district” is in 
accordance with the definition of the word “jurisdiction” in Beng. Act 
VII of 18GS, 3 . 1 . which is also applicable to Act XI of 1859. Under 
Oldinary circumstances the whole jurisdiction of a Collector in Lower 
Bengal is subject to permanent settlement, but the four districts of the 
24'Pergunnahs. Nuddea, Jessore, and Backergunge, include portions of a 
jungle tract denominated the Sundorbunds, which tract is declared by s. 13, 
Reg. HI of 1828, not to be included in any way in the arrangements 
of tlie permanent settlement. The district of the 24-Pergunnahs, as above 
defined, is tiierefore what may be called a composite district, consisting 
pai tly of a permanently-settled tract of country and partly of a temporarily 
settled tract. Moreover, this Sunderbunds tract was under Reg. IX 
of 1816 separated from the four revenue districts, within which it is 
still included (or civil, criminal and fiscal purposes, and formed into a 
separate jurisdiction for settlement purposes under an officer styled the 
Commissioner of the Sunderbunds, who is subject to the direct control of 

the Board of Revenue, and is independent of the Collectors of the parent 
districts. 

[443] Under these peculiar circumstances, and in the absence of any 
definition of a permanently-settled district,” I hold that these words are 
applicable to that portion of the jurisdiction of the Collector of 24-Per¬ 
gunnahs, where the permanent settlement has been introduced, while the 
words district not permanently settled ” is applicable to that portion of 
the coranionly called district of the 24-PergunDah3 which falls within 
the jurisdiction of tlie Commissioner of the Sunderbunds. 

In accordance with this finding, I hold that s. 52, and not s. 37, Act 
XI of 1859, is applicable to the tenure in suit, which is admittedly 
contained withi , an estate situated in the Sunderbunds. 

The second contention of the plaintiff’s pleader is that the defendant 
is iiable to ejectment even under s. 52 of the Revenue Sale Act. With 
regard to this contention I concur with the Subordinate Judge in the 
opinion that, while s. 52, Act XI of 1859, entitles auction-purchasers of 
estates in a district uot permanently settled to avoid and annul all tenures 
which may have originated with the defaulter or his predecessors, it does 
not enable such purchasers forthwith to eject under tenants, and this 

seems to be an important distinction between ss. 37 and 52 of the Revenue 
Sale Act. 

The second contention raised in connection with the defendants 
appeal is also, in my opinion, quite untenable. The defendant’s pleaJ®*^ 

urges tbat the word plantation ” includes the plantation of paddy, which 

IS the chief crop on the defendant’s tenure of 1,000 bighas ; but it seems 
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to ma to ba quite clear, not only with refereoce vi^nHio 

cation of the word, buc from the context of sa. 37 and o2. Aat XI of ‘ _ 

1859, that the word “plantation ” used in thoae sections appliaa only to 
the planting of timber trees and not to the planting oi naJdy or other 

crops of a temporary nature. , , ... i.j 

The appeal was consequently dismissed and both parties appealed to 

^aboo Mokesh Chwider Choiodhry, Baboo Grish Chunder Chowdhy 

and Baboo Baikant Nath Doss for the appellant m the 
(No. 826) and for the respondent in the defendant’s appeallNo. ^9-). 

Baboo Srinath Doss and Baboo Gam Das Bamrji, (or tha respondent 

in No. 826 and for the appellant in No. 992. 

The judgment of the Court (PillMSKP and TrEVELYan, J I.) was as 

follows :— 

JUDGMENT. 

The plaintiff as an auction-purchaser at a sale for arrears of Govern¬ 
ment revenue of what is known as .i Sanderbunds esta.e sues to eject 

defendant as holding without any valid title. • 

Defenilant states tliat he obtainel a mouras, inoHran jmuikburi 

lease from plaintiff's predecessor, wlV.eh ulamt.tf cannot avo^.l 

r444l The 6rst objection rai.sed is that, inasmuch as theio has been 
no permauenb settlement of the lands sol i to ulaintift. it c tnnot 
as an estate The definition of the word oslate” b given in B mg. .Act 

VII of 1868. and that Act declare, that this shall be ''rlv ^ 

Sale Liw of 1859. The property purchased by plaintiff c.early falls 

lands whereon plantations have been ° “a been 

iana was ohui^d -or 

r:::rrt m.in. a 

plantation, whether the plaintiff is a 

The main point or ecis i Revenue Sale Law, 

purchaser within the terms f f “ o, an "estate in the perma- 

tbat 18 bo say, whether he is •• or of an " estate in a 

nenlly-settleddistriots o( Bengal, Be ^ purchaser of the 

district not permanently-setlled. I P *' defendant; whereas 

former description, be might be enti j j annulling 

in the other contingency be would be entitled on^y to 
the defendant’s tenure, and to demand rent at a bigner ra 

Specified conditions. " .qiahrlpt ” aoolicable to the 

There is no special definition of the d>stnct . 

Revenue Sale Law. The ^ Igtricts of Bengal is a district for 

tion of a Collector in the regulation districts o^ I5en^ 

revenue purposes : ” but t^'^ough the ^land .. 

district of the 24-P6rguDnabs. a P the junsdio- 

r i—ion for 
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1886 settlement; purposes under an officer styled the CommiasioDer of the Sno- 
Makch 10 . derbuuds, who is subject to the direct control of the Board of Bevenueand 
is indepeudent of the Collector." He [445] consequently holds that the 
plaintitT is a purchaser of an estate in a district not permanently settled, 
that is, under s. o 2 , because it falls within the jurisdiction of the 
Commissioner of the Sunderbunds, within which no permanent settle¬ 
ment of the revenue has been made. 


Appel¬ 

late 

Civil. 


14 C. 440. 


It is iinmatorial for us to determine whether the term ‘‘district” is 
used with reference to the jurisdiction of the Civil Courts or the Revenue 
Collector, and whether it is merely the English equivalent of the term 
zillah ’’ used in the older Regulations, because, in our opinion, the 
plaintifl’s estate falls within the district of the 24-Pergunnaha with refer¬ 
ence to both of these jurisdictions. We ohserre that the validity of the 
sale under which plaintiff’s title has been acquired has never been ques¬ 
tioned, and that this sale was held by the Collector of the 24-PergunnHhs 
and nob by the Commissioner of the Sunderbunds. We accordingly take 
it that it was within the jurisdiction of the Collector to hold this 
sale. It is not disputed that the estate is borne on the general 
register of revenue-paying estates in the CoPectorate of the 24-P6rgUDDahs, 
so that it is ebar that the estate must be deemed to be within that Collec- 
torate in regard to the provisions of s. 10, Beng. Act YII of 1868. 
Under such circumstances the position of the estate within the 
district of the 24-Pergunnab8 seems clear, and we think that this 
has not been affected by Reg. IX of 1816, and the appointment 
of an officer, the Commissioner of the Sunderbunds. specially invested 
with the powers of the Collector within a certain portion of that district. 
The Regulation does not provide that the Sunderbunds tracts should form 
a separate district, but it declares that it “ has appeared advisable” to 
the Government ** to appoint an officer for the performance of certain duties 
connected with the public resources in the tract of country ordinarily called 
the Sunderbunds." Consequently, even if the term " district" be inter¬ 
preted to mean the jurisdiction of the Collector, it would in the present 
case put the land in suit within the jurisdiction of the Collector of the 
24-p0rguiinahs ; and if the term “ district” be regarded as the jurisdiotion 
of the Civil Court—that of the District Judge—there is even less doubt 
on this point. 

It is not disputed that the district of the 24 -p 0 rgunDahs is a [446] 
permanentlv-seitled district, and this has been found by both the lower 
Courts, and it is also admitted that the estate in suit like all lands within 
the Sunderbunds is only temporarily settled. But the fact that a portion 
of a district is not permanently-settled would not affect the generalcharao^r 
of the district itself. We think therefore that the plaintiff is within tM 
terms of s. 37 the purchaser of an entire estate in the permanently-settled 
district of the 24-Perguonabs, and that, unless defendant can bring himse 
under one of the exceptions to that section, he must be ejected. We have 
already held that he does not come within the fourth exception, ^ ® 
does not hold a lease of lands whereon plantations have been made. 
is the only exception pleaded by the defendant, and as he has ^ 

establish that ground, plaintiff’s suit must be decreed with costs in all 
Courts, the orders of the lower Courts being set aside. 


J. V. w. 


Appeal No. 826 ailmeed. 

Appeal No. 992 dismisstd. 
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Before Mr. Justice Mitter and Mr. Justice Beverley. 

DhabModAS Das {One of the Defendants) u. Nistarini Dasi 

{Plaintiff}.* [15th March, 1887.] 


1867 

March 15. 


Appel¬ 

late 

Civil. 


Hindu law—Gift-Delivery of Possessum—Transfer of Property Act, s, 123-im- 
moveable and moveable Property. 

Afipumiog that delivery of possession was esfontial under tbe Hindu 1*^ 
oomplete a gilt of immoveable property, that law has been abrogated by a. Ui 
of the Transfer of Property Act. The first para, of that section means that a 
Kift of immoveable property cao bo effected by the execution of a registere 
instrument only, nothiug more being necessary. 

Sem6fe.-The same is tbe case under that section with regard to moveable 
property, provided that a registered deed <and not the alternative mode of 
delivery) be adopted as ihe mode of tr^nsirr* 

IDlsi.. 3 C.P.L.R 37 (38i; 5 C.P L.R. 63 (64); P.. 34 C. 853 = 6 C.L.J. 233 (23^ = ” 
C.W.N. 966 : 23 B. 234 (236); 25 A 358 (3661 = 23 A W^N. 70 ; 

(4691; R., 12 A. 523 (527); 17 U. 486 {493i; 27 C 242 (249) = 4C.W_N.405. 33C. 
1119 = 3 C.L J. 610=10 C W.N. 765 (769); 27 B. 31 = 4 Bom.L.R. 754.5 U.C. 

89 (90).] 

This was a suit for possession of cettain land claimed under a deed 
.of gift executed in favour of tbe plaintiff by her father on the 26th Pous 
1289 I9tb January, 1683). The father died shortly afterwards, viz., on 
the 4th Magb 1289 (20th January. [447] 1883). The deed was proved 
to have been executed, and there was no question that the gift was accept¬ 
ed, but it was not shown that possession of the property was delivered to 

tbe plaintiff during tbe lifetime of her father. a a 

The suit was decreed by the Munsif. On appeal it was contended 

(among other grounds) that, as possession did not accompany e ee 
.gift, it was invalid under tbe Hindu law. As to tbis the 
With regard to this ground of appeal the appellant s 
caseof Dagai Dabee v. MothuraNath Chattopadhya 0). Th s authority. 

however, seems to conflict with the case of Mok^shur u . 

OunoonKoonwur{2),&ud in any case T 

8. 123 of the Transfer of Property Act. which is ^PPl'cable to Hindus^ 

accordingly hold that delivery of possession is no longer. ’ 

necessary to make valid a gift of immoveable proper y amo g 

Tbe defendant appealed to tbe H^h Court. P/,/,/ fnr hhe 

Bab6o Bash Behan Ghose and Baboo Ammd Gopal Palit, tor ithe 

appellant. , , 

Baboo Boiddo Nath Dutl, for the respondent. , , .u, 

The arguments suffieiently appear in the judgment ^ ‘ 
(Mitteh and BEVEBLEY, JJ.) which, after shortly stating the facts 

.above, proceeded as follows:— 

JUDGMENT. 

Upon this state of things it is contended before ™ 
possession not having been effected at f f 

law, is not valid. The District Jud^ w ho has held that the g iftjs_^, 


14 C. 446. 


(L) 9 0. 854. 
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1887 has relied upon s. 123 of the Transfer of Property Act in support of his 
March is. conclusion. 

It is contended before us that s. 123 does not at all abrogate that 
part of the Hindu law which requires that possession must be delivered 
in order to complete a gift, and in support of this contention s. 129 of 
the Transfer of Property Act is referred to. That section says: “Nothing 
in this chapter relates to gifts of moveable property made in contemplatioa 
of death, or shall be deemed to affect any rule of Mahometan law, or, 
save as provided by s. 123, any rule of Hindu or Buddhist law.” Now 
[448] this section no doubt leaves intact the Hindu law except so far 
as it is touched by the provisions of s. 123 referred to above. We 
think that the District Judge is right in the construction which he has 
put upon s. 123 of the Transfer of Property Act. We may, however, 
state here that it is by no means clear under the Hindu law that, to make 
a gilt of immoveable property valid and complete, delivery of possession is 
essentially necessary. What is laid down in the Hindu law is this, that 
to constitute a valid gift there must be acceptance by the donee, and ooe 
of the modes of acceptance in gifts of immoveable property is delivery of 
possession on the part of the donor and receipt of pos'^e'^sion bv the donee. 
Without going into the question of Hindu law, and assuming that law to 
be in favour of the appellant, viz., that delivery of possession is essen¬ 
tial under the Hindu law to complete a gift, we think that that law has 
been abrogated by s 123 of the Transfer of Property Act. That section’ 
says: “For the purpose of making a gift of immoveable property the traos* 
fer must’he eHected by a registered instrument signed on liehalf of the 
donor and attested by at least two witnesses. For the purpose of making 
a gift of moveable property, the transfer may be effected either by a 
registered instrument signed as aforesaid or by delivery.” 

Now in the case of moveable property the Hindu law was clear. 
According to Hindu law no gift of moveable property is valid unless the 
property given away is actually delivered bv the donor to the donee. 
Section 123 is clear in this respect, that it has done away with the 
provision of the Hindu law requiring delivery of possession as regards 
moveable property. The second para, of s.123 says that the transfer by 
gift of moveable property may he effected either by a registered instrument' 
signed by the donor or by delivery. It cannot he reasonably cootenaed 
that this para, of s. 123 still requires delivery of possession, although 
the gilt may have been effected by the execution of a registerei instrumenlr. 
If that wore so, the law would stand thus : “ For the purpose of making * 
gift of moveable property the transfer may be effected, either by a regis* 
tered document signed by the donor and by delivery of nossessioor 
or by delivery of possession.” It would be unreasonable to hold that thatw 
the law as regards [449] moveable property, for, if by delivery of ooss^’ 
sioD alone a gift of moveable property becomes effective, the Legist' 
ture would not direct that it becomes effective by delivery of poaseseion- 
and something more. Therefore, as regards moveable property, it is cl^ 
that the gift of such property can be effected simply by a register^ 
instrument. That being the meaning of the second para, of s. 123 of ® 
Transfer of Property Act, it seems to us that the word “must,” in the nre 
para, of the section, means that the gift of immoveable property e 
bo effected by the execution of a registered instrument only. The , 
"must” is used in the first para and the word “may” in the 
‘ May ” is used in the second para, because there are two effective 
of effecting a gift of moveable property, and in the first para. 
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used because there is only one mode of effecting a gift of immoveable 
property. We, therefore, think that there is an express provision in 
S.123 that a gift of immoveable property cau be effected by the execution 
of a registered iostrament, and chat is the only mode of effecting it. 

The view taken by the District Judge appears to us therefore to 
be correct, and this appeal must be dismissed with coses. 

J. V. W. Appeal dismis'ied. 


14 C. 449. 

APPELLATE CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Beverley. 


Beni MadhaB Miti’ek {Plaintiff) v. KH.\TUt ilONDUL 

{Defendant).* [Tth March, 1837.) 

Registration Act^ s. 60—Certificate of Registration —Documoit regisUred by ojjicer ha xnng 
no jurisdictio^i— of Evidence. 

The Court oan go behind a certificate of Kegistretion, end where it tind'j that a 
document was registered by an officer who had no jun-diction t > register it. will 

refuse to receive it iu evidence on the ground luai it is not dul) registered- iiani 

Coomar Sen v. Khoda Netvaz (1) distinguished. 

[Rel. upon. ‘290. 654 (66-2»=6 C.W.N. 856 ; Appl . 1 N.L.R. 112 (114); R..16C.P.L R. 
141 (143); 14 M L.T. 237 (2tl>i = l913 M.W.N. 525 f5:)l)-2U lud. Cas, 3«5 
(392): D.. 6C.W.N. 329 (330).] 


The following was the judgment appealed from, in which tlie facts 

are stated sufficiently for this report. 

“ This was a suit for recovery of rents based on a kabiihai. The 
defoodanb denied the execution of the kabuliat, and also stated that the 
kabuliat. not being registered in the proper office, was not admissible m 
evidence. 

[460] " The lower Court disraissed the suit, holding that the document 
was not registered in tne proper office. The plaintiff appeals. 

“The only point to be considered in this appeal is. whether the 
registration of the document was legal so as to make it admissible m evi¬ 
dence. The document was registered in the Suh-Ilegistrai’s office at 
Chuadanga, and it would be admissible in evidence if the Sub-Registrar 
was competent to register it. It is an admitted fact that the lands covered 
by the kabuliat are situate within the limits of Thana Moheshpur which is 
beyond tbe limits of the sub-district of Chuadanga. and consequently the 
Sub-Registrar of Chuadanga was not competent to ^Rister the documeDt. 
The document nob being registered in the proper ofticrt is not admissible 
in evidence. The plaintiff attempted to prove that some of the plots, though 
appertaining to the hamlet called Balihuda lu Thana Moheshpur were, m 
fact, situate within the local limits of Thana Jibunouggur ‘“ Chuadanga n 
order to give jurisdiction to the Chuadanga Sub-Registrar, but ho failed to 
prove that fact. The document was not legally registered, and the Munsif 
was right in his decision. The appeal will be dismissed with costs. 

The defendant appealed. _ _ _ _— 

16ih December 1886. , ,» t> nno 

(1) 7 C.L.R. 223. 
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Baboo Bhofxini Chimi butt, for the appellant conteoded that no defect 
io cbe registration of a registered document could affect its admissibility 
in evidence, the fact that it was registered in an office which had no juris¬ 
diction over the land affected by that document does not nullify the effect 
of the registration, so as to make it inadmissible in evidence, and the lower 
Courts sljould consequently have accepted the certificate of the Sub- 
Registrar of Chuadanea as legally sufficient to prove that the kabuliat was 
duly registered in accordance with law. The cases of Sheosunker Sahoy 
w. Hurdey Narain Sahii il). Ram Coomar Senv.Kkoda Newaz {2), zad 
Mukhun ball Pandey v. Koondun ball (3) were referred to. 

Baboo Mohil Chunder Bose, for the respondent. 

The judgment of the Court (MiTTER and Beverley, JJ.l was as 
follows:— 

.JUDGMENT. 

We think that the judgments of the lower Courts in this case are cor¬ 
rect. Under s. 60 the certificate is adducible in evidence to prove that the 
document was duly registered by the particular officer whose signature it 
bears, but it has been shown that that officer had no jurisdiction to register 
it. That being so the document was not duly registered within the provisions 
of [451] the Registration .Act. A decision was referred to in the course of 
the argument, Ram Coomar Sen v. Ehoda Netvaz (2). but we find that that 
decision is entirely based upon a Privy Council judgment Mukhun Lall 
Pandey v. Koondun ball (3), and the Privy Council decision does not sup¬ 
port the contention put forward in this case. There the document which 
was in question was registered by an officer who had jurisdiction to 
register it, but in this case the document has been registered by an officer 
who had no jurisdiction to register it. That being so, the observaiioDS 
of their Lordships of the Judicial Committee upon which the decision 
proceeds are not applicable to this case. We dismiss these appeals wi 
costs. 

J. V. W. Appeals dismissed. 


14 C. 451. 

APPELLATE CIVIL. 

Before Mr. Justice Wilson atid Mr. Justice Beverley. 

Baij Nath Pekshad Naiiain Singh and another (Defendantsl 
Appellants v. Moheswari Pershad NarAIN SingH aND 
another iPlainUifs] Eespondents."^ [Sth March, 1887.J 

Mortgage—Foreclosure—Regulation XVII of 1806, s. 8—Provision ■/ 

grace— Extension of lime by mutual agreement — Transfer of PropeTiy A • 
cl. ici. 

The > 0-11 of graro ailnwcd by s. 8, Regulation XVII of 1806, 
procedure, which ii was open to the parties to extend by inutua gthe 
wiihout prejudice to the proceedings already had under the section, ap jgpjght 
expiration of such extended period the mortgagee acquired an imnicdi* 
have a decree declaring the property to be his absolutely. ju foft« 

• The right so acquired by the mortgagee while the Regulation of 

is a right which falls within the meaning of cl. (c), s. 2 of tn® 

Property Act, _ _ — 

' Appeal from Originnl Decree No. 491 of 1885, against ti**® 11'* 

Mahomed Nurul Hossein, Khan Bahadur, Subordinate Judge of SatP . 

a9th of June 1885. ,,-r,T 1*388. 

(1) 5 C. 25 = 5 C.L.R. 195. (2) 7 C.L.R. 223. (8) ISB.L.tt* 
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Prooeedings aodot s. 8 had oomo to a close by the expiration ol the stipulated 1887 
period ol extension while the Regulation wa.s still in lorce. aiid the mortgagee 9 

bought his suit lor possession, in pursuance thereof sf'er the passing of the - 

Transfer ol Property Aot. Held, that the mortgagee wa< entitled to a decree . 
suoh as ha would have had if the Regulation had been still in force. APPEL 

(P., 20 B. 769 (762); R., H RL 203 (4061 ; D., 14 C. 599 16031 ; 15 0. 357 (361).] LATE 

RANJIT NaBAIN Singh by a deed olbmbiluafa, or conditional sale CIVIL, 
dated the 31st Janaary 1879. conveyed bis shares m certain LOSdj j, ,,, 
mouzahs to Moheswari Pershad Narain Singh and another for a considera¬ 
tion of Rs. 5,000. The debt was stipulated to be repaid in the month ot 
August following. After the expiration of the t.nrm the mortgage-s took 
proceedings under 8. 8, Regulation XVil of 1800. and notice of foreclosure 
was issued ou the 20th January 1880. As the year of giAce was draw ng 
to a close. Ranjit Naram Singh obtainnrl an extension of time 
Court with the consent of the mortgagees. Ranpt Niu'am '“’’’S 'd * 
unable to nay the debt, the mortgagees, by a petition of 
1881, made with the consent and under the signature of ««)'!; 
granted the last extension of time till the loth Aughrari 1289 h ,S. (.1st 
November 1881). On the expiration of this penoa the debt stii 
unpaid, but no further steps appear to have been taken until the 19 h 
July 1884, when Moheswari Narain Pershad and another brought a su t 
for possession, and “ to enforce the foreclosure ag nnst the lieirs of Ranjit 
Narain who were then in possession of the mortgaged pmperty. The 
Court of first intanoe found the facts m favour of the plaintilib and gave 

“'““ontpreal to the High Court it was contended (l) °| 

the lower Court should have been according to s. 86 of 

Property Aot ; (2) that even if the case came within Regulation XVII 0 

1806 there had not been sufficient compliance with P‘°"® ° 

The Advocate-General (with him Mr. 0 Kinealy. Baboo Mohesh Chun 
der Chowdhrij, and Munshi Uohomd Yttsuf), for tlie appollants. 

s. i.tSs.v, a. 

judgmeob:— 

JUDGMENT. 

This was a suit brought upon a morrgage made in the oM form by 

A't' 1 1 TWn time for paving the moitgags money expired, and 

condiUonaUale. The time fo ^^11 of 180G was issued and 

served ThTcons^uInce was that ihe mortgagor’s interest in the pro- 
SteJ.!:: l“bTe ?0 be barred, and the ^-2' tirrear” of^rat 

Sion exulted while the Regulation was brought bv the mort- 

ol the Transfer ol Property Act^This him absolutely 

gage claiming to have his title toe°o which the period of 

by reasoD of default in l^de^rrsnoh” as“ I would have 

decree the present appeal 

has been brought. uo/ftm im First it has been said 

that to tt^trel'^r m» touiree under to Regulation is a 
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i887 statutory title, and that in order to perfect that title everything must be 
March S. carried out in strict accordance with the Regulation ; and, therefore, it is 
1 hoeauso there was an extension of time beyond the statutory'year 

APPEL- of grace. i( the mortgngee intended to rely on such a title as he could 
LATE acquire under the Regulation, ho was bound to begin ie novo with a new 

Civil, notice under the Regulation. It anpears to us that that is not so. Tbe 

character of the arrangement for the extension of time appears from the 
14 L 451. pef.itions printed at pp. 52, 54 and 55 of the Paper Book. These are 
petitions which show that the extended period had been conceded by tbe 
mortgagee : that the extensions were acceoted by the mortgagor and they 
close with words to thisotYect: “ In the event of your petitioner not 
paying the consideration monev with interest and costs” (by such and 
such a datei ” the equity of redemption, in respect to the property sold, 
shall he barred in favour of the purchasers.” In other words they are 
petitions which show- that the extension of time was obtained by the 
mortgagor on the express terms that the bar to his title in case of non¬ 
payment should he as eflectual as if the time had not been extended. 
That is a matter of procedure as to which the parties were at liberty to 
make such agreement as they thought fit. It appears to ua analogous to 
the case of a man whose property is liable to be sold under an attachment, 
and who obtains a postponement [454] of the sale on the terms that no 
fresh sale proclamation shall be necessary, a very common form of agree¬ 
ment and one to w’hich the Courts have often given effect. It appears to 
us, therefore, that the objection based upon the extension of tinoe is not a 
sound one. The subject has been considered in some of tbe decided 
cases. Ill Brtio Moimn ^'Suttyjmtty v. liadha Mohun Dey (1), a similar ques¬ 
tion came before Sir Richard Couch, C.J. and Glover. J., and they held that 
the right of the mortgagee was not affected by his having given time; but, 
as poiuted out by the .Advocate-General, that case is not expressly in 
point because i'j would seem that in that case, before the extended tima 
was given, the year of grace had expired, which is not the case here. Then 
there are twm cases in wliicb tho point has arisen, but in which it was 
the mortgagor who was compelled to rely upon the extended time. There 
is one case Dahec Rau ooi v. Heerarnun Mohatoon (2) decided by Sir Barnes 
Peacock. C. J. aud Locn, J., in which they held that the period of time 
having been enlarged by consent, the mortgagor was safe in payin? 

liis money into Court w’ithiu the enlarged time. A similar decision was 

passed in Zalcm Hoy v. Deh Shahee (3) decided by Bayley and Kemp, JJ- 
Tiiese cases tend to show that it is within the power of the parties to 
bargain as they choose in tbe way of enlargement of time in cases under 
tho Regulation, and that such extension of time is not fatal to tbe whole 
proceeding. 


The next question is one of more general importance. R 
contended that in this case the suit, having been brought after the passing 
of the Transfer of Property Act, was governed by that Act, and that the 
form of the decree to be given in the case ought to be tbe form o* 
foreclosure decree prescribed by that Act, in ss. 86 and 87. Several cases 
■were referred to in support of that contention. The first of these in poio* 
of date is Ganqa Sahai v. Eisken Sakai (4). In that ease the mortga^ 
was of the kind governed by Regulation XVII of 1806, and it was execute 
while that Regulation was in force. Subsequently to the passing of lio® 
Transfer of Property Act, a suit of the nature prescribed by that Act^w^ 

(1) 20 W. R. 176. (2) 8 W.R. 223. (3)lilat6h. 167. (4) 6 A. 262. 
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bronght without any [455] previous proceedings having been taken under 
the Eegulation, and the question before the Full Bench of the Allahabad 
Court was whether such a suit w’ould lie. The majority of the Judges 
held that the suit lay : that the proceedings prescribed in the Regulation 
were matter of procedure, and not within tlie saving clause of the repealing 
section in the Transfer of Prcperty Act, not tailing within the words, right 
or liability arising out of a legal relation constituted before this Act comes 
into force, or any relief in respect of any such right or liability. The 
next case was one in this Court, PcTcjash Koer v. Maliohit Pershnd Narain 
Singh (1). There the tnoitgage was agam a mortgage governed by the 
Regulation, and executed while the Regulation was in force. Proceedings 
taken under the Regulation would have resulted, if these proceedings had 
been good as against all parties, in the acquisition of a complete title by the 
mortgagee. The suit was then brought after tiie passing of tlio Transfer 
of Property Act. It was found, however, on tlio trial of the case, that 
as against the defendant who was sued in the case, the piocecdings 
purporting to be under the Regulation were invalid because he had 
not been made a party, and, a'^cordincly, the first Court dismissed 
the suit. The ques ion before the appellate Court was whether in 
that state of things the plaintiff was not nevertheless entitled to 
a decree in accordance with the provisions of the Transfer of Piopeity 
Act. There, as in the Allahabad case, the Judges of this Courc were 
dealing with a case in which no valid and efiectual proceedings had taken 
place as between the parties to the suit under the Regulation : and it was 
held that the procedure under the Transfer of Prooerby Act ougnt to be 
applied, and a decree in accordance with that Act granted, subject to this, 
that a year of grace was given to redeem instead of the different period 
contemplated by the Transfer of Property Act. The third case is a decision 
of a Full Bench of this Court, Bhoho Sundan Debi v. Rakhal Chindcr Bose 

(2). There again the mortgage was made under the Regulation. No proceed¬ 
ings had been taken under the Regulation, but after the passing of the 
Transfer of Property Acta suit was brought. The Question which the tul 
Bench had to consider was. whether such a suit [456] would he. that 
istosav, whether in the case of a mortgage, governed at the time of its 
making bv the Regulation, the mortgagee may sue in the manner 
provided bv the Transfer of Property Act; or whether, not'^ith- 
standing the passing of the Transfer of Property Act. which repealed the 
Regulation, the mortgagee was. by virtue of the saving clause, compelled 
to proceed under the Regulation as if the Transfer of Property Act had 
not been passed. The Court hold that he was not, tho matter being one 

of procedure. 

All these oases differ materially from the present (or this reason In 
the nresent case, before the Transfer of Property Aot passed, prooeedicgs 
had been taken under the Resuiation. They were valid and effeotua 
proceedings, and they had arrived at a close ; that is to say th^e of 

grace had expired. Now, when that period of grace eap|rea, ‘b® 
tion being still in force, what were the rights of the part es ? The 
mortgagee acquired, an immediate right to have a decree <J^“‘armg the 
property to be his absolutely. It did not become his absolutely i^thout 
• decree, but his right to such a decree immediately accrued. On the 
other hand tho mortgagor, the moment the 

to have any right of redemption. T hese rights and liabilities appear to ne 

(3) 12 C. 563. 


1887 

March 8. 

Appel¬ 

late 

Civil. 

14 G. 451. 
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1887 to differ essentially from the matters, which, in the other cases, were held 
March 8 . to be mere matters of procedure. It is impossible to say, in our judgment 

- that anything can be described as a “right or liability arising out of a legal 

Appel- relation constituted before this Act comes into force, or any relief in respect 
LATE of any such right or liability,” if those words do not apply to an actually 
Civil, existing right to an immediate decree declaring the property to be absolutely 

— the property of the mortgagee, and, on the other hand, the entire loss 

14 C. 451. Qf ftjjy right to redeem the property. 

We think, therefore, that the second ground of appeal fails as well as 
the first, and this appeal must be dismissed with costs. 

K. M. C. Appeal dismissed. 

14 C. 457. 

[457] SMALf. CAUSE COURT REEERENOE. 

Before Mr. Justice Wilson and Mr. Justice O'Kinealy. 

Atul Kristo Bose v. Lyon & Co.* [17th March, 1887.) 

Limitation {Act XV of 1877). s. 13. ConsP-ucffo« of-^Goods paid for before delivery-^ 
Short delivery-^Failure of consideratic::. 

Money paid aa the price of goods to be delivered hereafter is money received 
for the use of the Reller, and it is only upon failure of consideration that the 
money so paid becomes money received for the use of the buyer. 

When goods which have already been paid for ure afterwards found to be short 
delivered, the failure of consideration takes place on the date of delivery, aw 
limitation in respect of a suit to recover back the sum overpaid will be reckoned 
from that date. 

The words “ absent from British India ” in s. 13 of the Limitation Act sboold 
be construed broadly, and not limited in tbeir application only to such ps”®®* 
as have been present there, or would ordinarily be present, or may be expeotea 
to return. 

Sembfe.-A defendant is within s. 13. notwithstanding having earned on 
a trade or had a shop or a house of business under an agent in British lOQ 
Harrington v. Gonesh Roy (1) commented upon. 

[F .,72 P.R. 1891 ; Appr.. 2C.W.N. 269 = '25C. 49G (F.B.) ; R.. 9 O-P-L-B. 73 (W)! 
20 B. 767 (777).] 

J. Lyon and A. P. Lyon carried on businosss under the style of 
Jeremiah Lyon & Co., at 4. Lombard Court, Gracechurch Street, Lon W- 
H. J. Joakim was their general agent in Calcutta, that is to say, he wo 
receive orders in the form of indents from constituents in Calcutta, 
ward them to the Company in London, who would ship the "ggg 

would eventually come to Joakim’s godowns.^ On tljet 

Atul Kristo Bose gave a certain order to Joakim in writing, 
things to be sent out by the Company were one roll of vulcantsed 
rubber sheets and core packing" The first of these iterns was 
after a month. The first shipment came under invoice in . jjjg 

Atul Kristo paid the draft drawn against the goods,_ but 
cases found 2 cwfc. of core packing had been short shipped. ^ 

on the 28th November, 1882, and informed the 
subsequently a second [458] shipment came under invoice in the 

This invoice purported, among other things, to send a case of _ — 

_ ___ ^ 

• Small Cause Court Reference No. 1 of 1887, made by H. Millett, 

Judge of the Court of Small Causes at Calcutta, dated the 28th of Janoafy 

(1) IOC. 440. 
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India rubber sheets, being the item which was ordered to be shipped a seconc 

time. On the 15th November 1882, Atul ‘he 

this shipment to the amount of Rs. 513-0-7. Of this amount Rs. 539-bO was ^ 

the value of the India-rubber, the balance being for other ( 

the 22nd November 1882, the case, purporting to contain India-iubber ( 
sheets, was opened, and found not to contain India-rubber sheets at all, ( 

but the balance of the core packing which ought to have E 

shipment. -As this had already hean naid lor on the previous diaft it ^ 

followed that the Rs. 539-1-0, paid as portion of the diaft 

November, had been overpaid. .Atul Kristo then ^> 0 “ ' ^ the 20th *' 

Small Cause Court of Calcutta against 

furtberamounthy way of damagesand interest.^ 

things, pleaded limitation, ihe Uhiei o observed- 

in refeiTiDe the matter for the consideration o(the IliRhOourt. obj-ervcci . 

specify the period arise out of some 

remarked that most suits for money had mnnov In renlv to 

circumstances collateral to the actual ® dfliendants it is urged that 

the contention nf limitation on the part 01 h,ve 

8.13 of the Limitation Act have laid 

been derived from the f^aot that reporto is " he° ond the seas." 

down that time may be excluded n a de t, > my opinion it 

These words are used in s. 19 of ^ A^e a ^16-^ ^ ^ ^3 

18 nob necessary to Thev are “ the time during 

of the iDdian Limitation Act ‘>^'"8 f i„dia'shall bo excluded." 

Now absence i-pH- some P-v-SttbTtimf that 
the general purport of the been any decision in India 

limitation began to run. ^ has been found that the 

which dehnitely deals with the period of limitation 

defendants have not been in ^ ^rwhioh we have to deal, it 

began to run ; and that is “ h\“'m show whether Jeakim’s 

being also worthy of remark that there IS notning^^^ 

position was such that a summons c ^ intended 

Legislatura in providing a ° ^ J ^ i limitation in favour 

that it should have been so British India, and yet it might 

of a defendant who ha never be®n m Bnt 

be 80 contended. Tuere IS no i882, just as he brought it 

might have brought his suit ^ ^ 8, some reason in saying 

now in 1885. There is on the other ,ith a cause of action 

that it a person m his own risk. The nosition is very 

Act does not come into 
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force in this case. I have not referred to any of the cases cited, because 
none of them really touch this question, two being cases in which the 
defendant had been in British India after limitation commenced to run 
and the other was one in which the defendant had an agent who conld be 
sued in British India. * Having regard to the views above 

expressed I would dismiss the suit as barred by limitation.” 

The two material questions referred to the High Court were : (a) Does 
the period of limitation run on the loth November or on the 22nd 
November, 1B82 ? (^)) Is the suit barred by limitation under s. 13 of the 
Indian Limitation Act. 1877? 

The plaintiff did not appear by counsel. 

Mr. Garth, for the defendant. 

[460] The opinion of the Court (WiLSON and O'Kinealy, JJ.) 
was as follows :— 

OiaNlON. 


The facts found by the learned Judge of the Small Cause Court are 
not. we think, sufficient to enable us to say from what date the period of 
limitation should be reckoned. What is found is that, on the 16th 
November 1882, the plaintiff paid the price of a consignment of goods 
which he had ordered from the defendants, and that on the 22nd Novem¬ 
ber the case, purporting to contain the goods ordered, was opened and 
certain of tho goods found to be missing. And we are asked whether 
limitation in respect of a suit to recover back the sum overpaid is to be 
recokned from the 15bh or the 22od November. We can only say, 
assuming, as is probably correct, that art. 62 applies to such a case, not 
necessarily from either. The money paid by the plaintiff was not, at the 
time ho parted with it, received by the defendants for his use but for their 
own. It was when the consideration failed that, by operation of law, 
the money became money received to bis use, and that, we think, is the 
date from which in such a case limitation runs. The consideration failed 
when the short delivery took place; and as the date of delivery is not 
found the material date is wanting, and we cannot answer the first ques¬ 
tion. 

The second question is one of considerable importance. The facts 

bearing upon it are thus found :— 

" Mr. H. J. Joakim was general agent for the defendants in Calcutta, 
that is to say, he would receive orders in the form of indents from con¬ 
stituents in Calcutta, forward them to the defendants, who would 
the goods, which would eventually come to sMr. Joakim’s godowns. T e 
defendants J. Lyon and A. P. Lyon carry on business under the style o 
Jeremiah Lyon & Co., at 4, Lombard Court, Gracechurch Street, London. 
Both defendants had at times visited Calcutta and were known to Joakim. 
but neither had been in Calcutta since the 2nd May 1882, the date e 
order was given. They did not carry on business here personally. I'h 
visits being only temporary with a view to look after their own ‘ 

In consequence of the defendants not being in Calcutta, leave was, 
suit was instituted, obtained by the plaintiff to sue in this Court, 
cause of [461] action arose either wholly or in part in Calcutta. 
question we are asked is: “ Is the suit barred by limitation under s. 1 
the Indian Limitation Act, 1877?” 

Section 13 says : “ In computing the period of limitation preson ^ 
for any suit, the time during which the defendant has been absent ro 
British India shall be exoluded.” This section occurs in Part lU 
Act, which deals with the computation of the period of limitation, aPP 
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language ol the section corresponds to its position. It has to do not with 

the persons for or against whom limitation shall run but with the cal¬ 
culation of the time. In the present case the question is whether, bet¬ 
ween the accruing of the cause of action and the filing of the suit, the defend- 
ants were absent from British India. They were certainly not present 
in British India, and therefore it would seem they must have been absent, 
for apparently there can be nothing intermediate between presence and ab¬ 
sence But it has been contended that the word absence should be 
understood as applicable only to such persons as have been present,or would 
ordinarily bo present, or may be expected to return. Thus the learned 
Judge of the Small Cause Court thinks that absence implies some previ¬ 
ous presence, and having regard to the general purport of the Act some 

presence after the time that limitation began to run In arguinent heloie 
us various other restrictions upon the meaning of the word absence 
were suggested ; that it should bo held applicable only to persons who 
ordinarily reside in India; or, again, to persons who are temporarily 

abseot aud intend to retuio. ,.u <■ 

But the section in question is not intended to define the persons for 

or against whom limitation shall run but to direct the mode of computing 

time And if we were to attempt to restrict the meaning o absent 

in such wavs as are contended for, there is probably no limit to the 

number of suggestions that might be made and, as far as we can no 

reason for accepting one suggestion m P‘e crence to 
worth noticing that the case, to which alone the learned Judge of 
Small Cause Court would limit the operation of the section, is ‘'be f ecise 
Lsrtr which it was once held that it did not apply-Wurrmy. 
[462] Bhimji y. Magniram Ckandaji (1); though that case may be con- 
s^S as overruled; Bcakc v. Davts (2); Hanviantram SaUhuram Peiy 

’• ^te'deLions upon corresponding sections in English Acts sh^ 

support the broader construction. The Statute 21 Jas I, c. Jcataf 

with the case of plaintiffs, and 4 and 5 ^ f 

rcre^^f :^roVicrd,rr o^r 

rr ct mi^rhf Th" ■ retl^usX \ose Acts afforded at 

least as strong^ ground for some restriction upon the operation of the 

sectione as an?thing in the Act now before us^ ^ 

that word imported a previous presence and ^e^^n Bi^taLc i 
enough to refer to the decision of the Privy Council in Huckmaboye v. 

Lattob^e MoUichund (4) 

That was an appeal . alleged in pleading must be 

decided on demurrer, so that the tacts “ of Malwa ” 

taken to be correct. The plaint in Bombrv The 

and alleged a conversion of her goods by the To this 

^or«^'^a '^^vnnbftftfcion that 'at the time when the cause of action accrued 

:^sSn“f Stu^t. ‘ Tb "pIv, Council having ^ctjic.d that ^ 

“^the 
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went on to decide that the replication was good. They thus applied the 
saving clause to a person resident in a foreign State, who was in foreign 
territory vvlien and for years after the cause of action accrued. Another 
caso was cited during the argument to which we think it right to refer,that 
of llarruKjton v. Gonefih Ron (1). In that case limitation was pleaded, 
and in reply the plaintiff reliel on s- 13 of the [463] Limitation Act, 
on the ground that the defomlant had been in England ever since the 
cause of action accrued- Tottenham and Norris, JJ., wno heard the case, 
held that s. 13 did not apply, on the ground, if we understand the decision 
aright, that ‘’it seems, hoA-ever, that Mr. Harington (the defendant) is 
represented in this country by Mr. Crowdy, who, in the first instance, was 
made a defendant in the caso as manager and mukhtear of the Bhagwan* 
pore Factory.” That case does not bear directly upon the present, for the 
learned .Judge of the Small Cause Court finds that there is nothing to 
show whether -Toakim’s position was such that a summons could have been 
served upon him.” But the caso does bear upon the method of construc¬ 
tion to be applied to the section. And we think that, if the question 
there dealt with should arise again, that decision may have to he reconsi¬ 
dered. The case was not argued for the respondent. Attention does not 
seem to have been drawn to the fact that the words in the corresponding 
section of Act IX of 1871 (as in earlier Acts)—" unless service of a sum¬ 
mons to appear and answer in the suit can, during such absence, be 
made under the Code of Civil Procedure”—have been omitted in the 
present section ; and the judgment of the Privy Council, in the case already 
cited, does not appear to have been referred to. In that case, to the 
replication of absence from British India, there was a rejoinder to the 
effect that, throughout the period in question, the plaintiff had carried on 
trade in Bombay, having a shop or house of business there under a muoim 

orgumastha. Their Lordships held that rejoinder to be no answer, an 

it is not easy to see why the reasons given for so holding, at page 260 o 
the report, should not apply to the case of a defendant under the presen 
Act. 

It was pointed out in argument that, according to the constructio 

which we place upon the Act, a man who was in England when 
action against him accrued, and has remained there over since, may belia 
after an indefinite time to be sued in a Calcutta Court. And it was con 
tended that this was something absurd, something that the Legislature 
could not have intended, and that we ought to adopt some construe lo 
which would avoid it. The answer given by the Privy Council to a some 
what [464] similar objection in the case already cited is suf&cieoti. 
words of the section are express, and the case is within them. 
there is no more hardship than in the converse case of a man j 
Calcutta, who there incurs a liability to another person >'®sid®DtinCa cu^^ 
who remains in Calcutta long enough for any suit against him to 
by the law prevailing in Calcutta as well as ordinarily in England, w o 
goes to England and finds himself liable to be sued there any jp 

six years. And this is exactly what happened under the Statute oi * 
Williams v. Jones (2). . • - 

We answer the second question in the negative. The remain 

questions it is unnecessary to answer. 

Attorneys for the defendants : Messrs. Diqnam it Co. 

K. M. C. 


0(2) 13 East. 439, 


(1) 10 C. 440. 
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APPELLATE CIVIL. 

Before Mr. Jitstice Tottenham and Mr. Justice Ghosc. A 

Bank of India, Limited [Defendant.) L18th Maich. i o . 

ltartg^.-Lkn-Co«,mnts Aat mortgagee be entitled to euter-Entry. mght o/- 
Mortgage d^(^d iu English form, 

B executed amortg.gedced in 

inB amongst other covenants one properties. B died 

would be entitled to enter into possessi ... According to Mahomed- 

leaving a widow, a daughter and a sister S ^ \J®‘^”t„^erproporties. On the 

an law S was entitled to a six annas ^ ^ brought 

9th of May 1072. after the mortgage by consent. The exist- 

a suit, and on the 13th of July. ’ ^ not known to the Bank, and 

ence or right of S to a share in th p p execution of their decree, 

she was not made a party to that s^t* themselves purchased some of 

caused the mortgage suisfv^tho entire claim. On the 1st of Decem- 

them. The sale proceeds did not satisfy t es to R. In a suit by R 

ber 1075. S sold her share of 3,x rirageJ properties at the aforesaid 

against the purchaser [463] of two of the thc^csiate^of^B did not pass to the 
sL It was held that the share 0 Sin 

purchasers, though the Bank |or the recovery of possession 

1“ ‘tt: starf ot th. pr'op.rti=f pa,chased at the eelo by the Back them- 

selves, and which were now in their Possession. ^ 

Held that the share of S in the hands of the Bank, 

mortgage deed rsmaioed .otact aod con mued m he 

Held, also. that, under the covenant‘be m tte propor- 

of the properties in their hands, was paiQ. 

If .. 7 C.W.N. 11 (20)) R., 22 A. 307 ) 11 C.W.N. 1078 (1031, =6 (^.L.J, 1 J ^ 

THK facts oat of which this aopeal aroj -- f :'g'r”' the 

Ooe Mooeshi Budoor Bank of Iad”° on the 27th 

English form in favor of the Lan . 3 10 000 By this deed he 

August, 1870, for the within the town of 

conveyed to the Bank 37 prooer le . however, to the usual pro- 

Calcutta aod partly the reoayment of the loan was the 

viso for redemption- The due date for the 

22Dd February. 1871; and it was prooerties comprised 

upon default, the Bank would be eo and'also to enter into 

in the mortgage deed for satisfaction ^^^1 

possession of the said properties, aod to hold ana e j y 

receive the rents and protits thereof. leaving behind him three 

Buzloor Eohim died on bis wid^ sLrufuonessa. his 

heirs, viz.. Fatamatuonessa patoon, his wiqo 

daughter, and Sadurrunnessa, bis of India brought a suit 

On the 9th May. 1872 the ,ther 

against Shnrufunnessa, the daug estate of Buzloor Rohim, 

to enforce their mortgage_aodto-j^ris^a 


to enforce their mortBago __——— Krishna 

Deoember, 1884. 
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1887 persons against whom the said suit was brought were those whom the 

March 18. Land Mortgage Bank considered at the time to be the heirs of Bozlonr 

Kohim. SaduiTunnessa, the sister of Buzloor Rohim, who had at that 
Appel- time gone away bo Medina, was not made a defendant. But so [466] faras 
LATE Fatamatunnessa, the widow, was concerned, her interest was fully repre- 
ClVlL. senoe'i by the daughter Shurufunnessa, who had before the suit obtained a 
— conveyanco of that lady's share, so that all the heirs, with the exception of 
14 C. 464= Sudurrunnessa, were represented in the suit. In that suit a consent 

11 Ind. Jar, decree was obtained by the Land Mortgage Bank on the 13th July 

1872, and in execution of that decree the Bank caused to be sold the 
properties comprised in the mortgage deed, and at the sales some of the 
properties were purchased by the Bank, and others by third parties, and 
the purchasers duly took possession of the properties purchased by 
them respectively. The sales which were thus held did not, however, 
satisfy the entire claim of the Bank, and a considerable amount of money 
remained due to them. Subsequently to these sales Sadurrunnessa 
returned from Medina, and on the 1st December 1875, sold her share, 
which was six annas under the law of inheritance, to the present plaintiff 
Roy Lutchmiput Singh Bahadur, who thereupon brought a suit against the 
purchaser of two of these properties on the Original Side of ths High Court; 
and the question raised in that suit was whether the whole sixteen annas 
or only a ten aunas share of the properties pas.sed under the sales in 
execution of the decree obtained by the Land Mortgage Bank on thelSch 
July 1872. A Full Bench of the High Court io May 1878 held that the 
decree obtained by the Bank and the execution founded upon it did not affect 
the share of Sadurrunnessa in the estate left by Buzloor Rohim: and 
that, consequently, her six annas share of the properties in question did 
not pass under the sale to the then defendants, and that the plaintiff 
Lutchmiput Singh was entitled to recover the same [see Assarfiathmnessa 
Bibee v. Boy Lutchmiput Singh (l)j. 

The result of the above case led to a suit being instituted by the 
Lind Mortgage Bank on the 3rd August 1882, against Lutchmiput Singh 
and some other parties, who were his donees, as also against certain 
other persons who had, as already mentioned, purchased some of the 
properties comprised in the mortgage deed in execution of the decree 
obtained by the Bank, for the purpose of enforcing their mortgage security, 
for the balance of the money due to them, and asked that it might be 
[467] declared that they had a good and subsisting charge by virtue of 
the mortgage deed of the 22nd August 1870, against the six annas .share 
of the properties belonging to Sadurrunnessa : and, in the event of the 
money still due to them not being paid within the time to be fixed by the 
Court, that the said six annas share of the properties might be sold aod 
the proceeds applied towards the payment of the principal, interest apd 
costs still due to them. 

This was followed by the present suit, which was instituted od the 
2l8t July, 1883, by Lutchmiput Singh against the Land Mortgage Bank 
to recover possession of a six annas share of ten of the properties, that 
being the share of Sadurrunnessa, which, among others, had ostensibly 
been sold in execution of the said decree of the Land Mortgage Bank, an 
purchased by the Bank themselves, and which were then in their poss^ 
sion. The plaint proceeded upon the ground that the decree obtained by the 
Land Mortgage Bank, and the sales held under it, did not affect the share 


(1) 4 C. 142. 
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»nd interest ot Sadurrunnessa ; that the whole of the 
any left due to the Bank, had long been satisfaed and realised, that the 
Bank were unlawfully in possession of the said six annas shar 
'properries:anditwas%hareforepray^ that a 'or posse.^ 

Len to the plaintiff for the said six annas share ‘I*® 

■question; and that an account be taken from the o^lerta 

La profits which had been received by them m respect 
in question from the time of Buzloor Bohim s death to the date ol suit 
and after deducting the necessary and proper expenses, a decree be passed 

in favor of the plaintiff for the balance of the money. 

The Bank in answer to this suit referred to the suic ^ 

brought\St Lutchmiput Singh and other parties, an 
their conduct with reference to the proceedings in e 
natedir the decree of the 13th July, 1872, and to the sales “ “d 

in etcution thereof, and they contended that, 

plaintiff was entitled to any relief, he was not entio ed 

share of the properties subject to the moitgage in 

without satisfying the balance due on the said g ■ 

these suits were tried together by the Su or ® 1 ^’ g^bof^inate 

in which the Land Mortgage Bank were the p a nt fts .h^ 

Judge held, among other matters, that the P‘rparties a 
relief sought for that upon an accou g^^ 

«ofes\;“ 

properties which had been sold at their f ^ X properties 

parties, but that as reg-ds t e other proper.es, name^^^^^ ^P^ 

that were m the possession of the f ’ t^e satisfaction 

■donees, a six annas share thereof was >^ble to be sold or 
of the said amount of money, and that the Properties m^tne^p 

“htttL'%romThXopeH^^^^^ 

lih\t;fsho1l^be3Lethy ^h^^Le'oTihTproperties in the possession of 

Lutchmiput Singh and his donees. accordine to the 

In the present suit the Subordinate Judge^held^ ^him the Bfnk was 

terms of the mortgage-deed execute _ ropertiea in their possession 
entitled to hold the six and that it being found 

unf.il the full satisfaction of the mo f o ■Qo.uk upon the mort- 

that a sum of Rs. 1 , 63 , 232 * 2-1 was s i entitled on pavment of that 

gage, the plaintiff Lutchmiput Smgb would to ^^““roperties claimed, or 

sum to obtain possession . entitled to redeem bis share of 

in other words that the plaintiff said sum of money. 

■the properties m Cour^ by Lutchmiput Singh against 

Appeals were preferred to in the suit, in which 

the decrees passed lu both these su • up by a Division 

the Land Mortgage Bank were he plamtiHs Trevelyan, JJ.. and decided 

Bench of the Court consisting held following the princi- 

■on the 2l8t April, 1886. Those learned J-^ges^held, g 

pie laid down by the House of Lords obtained a decree in July 1872, 

(1), that, [469] “brought ?to whole otThe properties to 

:!r:h:Tan”J 

(1) L. B. 4 App. Cft. 604. 
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Saduriiinnesaa and the share held by her, and that therefore the suit of 
the Bank was not maintainable. And the result was that the decreeof the 
lower Court made in that suit was reversed and the plaintiffs’ suit 
dismissed. 

The jiidi'meut of the Iliph Court in that case (1) will be found iu a 
note attached hereto. 


14 C. 469 N = ll lod. Jur. 416 N. 

* NOTE.—Roiy Luichmipvt Singh Bahadur v. The Land Mortgage Dank of India, 
Limited. 

TUe earlier stages of the litigation, of which this auit is the outcome, are set oat 
in the ca<=cof As5(i7?i'i//ie»inessa Bibec v. Boy Lutchmiput Singh (2), which came beforea 
Full Bench of this Court. 

There is no dispute about the facts of this case. The real questions raised in this 
appeal are questions of law. 

So far as they arc material the facts are as follows : — 

On the 22nd of August, 1870, one Buzloor Robim mortgaged to the plaintiS Bank 
3C parcels of property in Calcutta, and in the-24-PerguQnabs (all of which are set out 
in the schedule to the plaint) for Rs. 3,10,000 with interest at 10 per cent, per anoom. 

Buzloor Robim died on the 3rd of July. 1871. His heirs, according to Mahomedan 
law. were bis svidow Fatamatunnessa Khatoon, bis daughter Shurufunoessa, and bia 
sisLcr Sadurrunnessa. 

On the 17th of Mav, 1872, the plaintiff Bank, who were, as they say. ignorant of 
the existence of the defendant Sadurrunnessa, brought a suit on the mortgage against 
the pcri»ons whom they considered to be the heirs of Buzloor Rohim, namely, against 
Shurufunnessa (who, in addition to her own share, had by purchase obtaioed Fatams- 
tuunessa’.s share) and against Mahomed Ahya, Mahomed Moosaand Mabomed Zakaria» 
wbn. if Sadarruonessahad died, would, together with Shurufunnessa and Fatamaton- 
nessa, hive been heirs of Buzloor Rohim. 

On tlie 13th of July. 1872, a consent decree was made in that suit. 

Tliis decree, after having recited that a razinama had been filed, ordered " that 
the case he decreed in terms of the said razinama in this way ; that there be a decree 
for the whole amount of the claim set out in the plaint with interest and costs, and 
that the defendants and all their mortgaged properties be liable for the amount of the 
decree with interest, and the amount of the decree is to carry interest at 1 percent, 
from the date of the institution of the suit, i.e , from the 9th of May, 1872, which will 
[470] payable every six months. One year’s time will be given to tbodefendants within 
which they are to seek for purchasers of those properties and give notice to the Bans. 
Then the Bank is to take out execution of the decree and attach the properties, and 
cause them to be sold by the Court.” 

There can be no doubt that in this suit the Bank were seeking to realize the mort¬ 
gage money from Buzloor Rohim's interest in the property mortgaged, i. e-, as la the 
usual expression in this country, from the whole sixteen annas of the properly- The 
decree recites that the suit is for the recovery of the amount due on the mortgage, ana 
for the sale and foreclosure of the property mortgaged to the plaintiffs, and the decree 
contemplates the sale of the whole of the property mortgaged. All the persons who, W 
far as the Bank could ascertain, were the heirs of Buzloor Rohim were made parties 
tho suit. , 

Default having been made in payment of the mortgage money in accordance wi 
the decree, the Bank attached and sold all the properties mortgaged* some of which t 
Bank themselves purchased.. , 

Apart from a consideration of the terms of the decree, we have no doubt 
sales purported to pass the whole interest of Buzloor Rohim in the properties, andt 
the purchasers believed they were purchasing the whole sixteen annas of the 
and paid the purchase money in respect of the whole of such sixteen ann^. 
conditions of sale describe the property to he sold as follows: “The right . j jj 
late Buzloor Robim bad in the properties given in the schedule below an * j 
Mahomed Ahya, Shurufunnessa, Aloosa, and Mahomed Jaferhave as representatives 
the said Buzloor Rohim shall be sold.” 

'J'ho bidding paper describes the property to be sold as follows : — , ... 

” The right of the late Moonshi Buzloor Rohim, at present held by Mahomed y » 
Shurufunnessa, Moonshi Mahomed Jafer, and Moonshi Afzul Robim, as bis 
lives, shall only be sold; ” and the Nazir’s return of the sale recites the 

(1) Appeal from Original Decree, No, 369 of 1865, 

(2) 4 C. 142. 
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[470] The other appeal, namely, that in the amt brought by Lutchmi 
put Singh against the Bank, now cam^ on for heaving. 
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given to him which was this : " the right which 

mentioned m the notification on the - present enjoyed as repre- 

‘iSSrd “ SL Ro the jua,;ne.t.aehtors Mahon.ea Ah,a, Shu.uf- _ 

uonessa. Mahomed Tor, 576.4-10 which was not sufil'iont to 14 C. 464- 

C471] These ones a Smed to Calcutta from Medina and as- u md. Jur. 

clear the mottgage. In 1875 Sadurrunnes Rohim's property a- bis sister, but being 

serted hot right to asixannas of carrying on the litigatinn. without 

apparently unprovided with P t^e 1st of December. 1875, assigned 

the purchaser of two of _ entitled to a six aonas share of the pro¬ 
to have it declared that he ^ * succeeded in the first Court and also on 

petty purchased by AshrufI All. Lu . n^uch fsee Assomaf/iemiicss^r B'bi-e v. 

Tppeal after there bad been a reference ° to that suit- In con- 

Roy Lntchmipuf Si«g»i d'l _ ^ank bring this suit to enforce their mort- 

sequence of the decision in that suit tbc , .u property. The contention of the 

gage against Sadutruonessa’s six runs as follosvs :-*• The 

Bank is contained m the 17tb paragraph P that the six annas or 6/lG 

plaintiB Bank submit that, inasmuch ^ specified in the first cf lumn of 

share of the defendant . jj by the «aid consent decree of the 18th July, 

schedule A hereto annexed, was execution thereof, the said six annas 

1872. and did not pass by or under the and still is. liable in the hands of 

or 6/l6th share in all the said properties ■ ‘ repavment to tbo plaintifi B^nk 

the holders of the respectively as secuMy^ mortgage, dated the 22nd 

of the balance still due to them unde ^nricaecd They are setout in the schedule 

August. 1870.” There were 36 properties mor g^ auit-fo) Saduruiinei^sa. 

to the plaint. The Bank have made bakers and present possessors of some 

(61 Rai Lutebmiput Siofih Babadur. (c) ^P^^ered 1.5.6,7.8.9,10.11,13.14.16,17.19. 
of the mortgaged properties, namely, to the plaint Lutebmiput and bis son 

21.23.25.32"33.36. In *^6 schedule arinexcd^ 

Chutterput, who is a defendant, are in po>session oi p h 

22. in the schedule annexed to the plaint. numbered 15,24.26,27.29,30.31. 

The Bank themselves pu^based of defendant [472] No^ 20. who 

34,35, io the schedule. 2®. 3 and 18 arc in possession of Lutcbini- 

obtained it as a gift from nariies to this suit. This case first came 

put and of other persons are m . P j ^^e 24-PetguDnabs, who then decided 

before Mr. 0. B. Garrett. the 10th of July 1872. Twootber issues, 

that this suit was not barred by the dc-ree the guit defective by reason of 

namely, (a) is the suit barred been made parties to it. were raised 

the heirs of Moonsbi Buzloor Robim not u*>* b 

before Mr. Garrett, but were not pressed. the First Subordinate Judge. 

The other questions in the case were determineo j re-opened. 

He very properJy deolined to allow ^beq^tions d 

He then decided that the ''t“^ai4u‘^s the question of estoppel which was 

puted before us. He then proceeded « nj the properties from the Bank 

raised by some defendants who bad sale in execution of the Bank s 

and also by the defendants who ha P ^ was not pressed. The Su • 

decree. The claim against the pebasers from 

dioate Judge held that the Bank wa» es^PP the result the lower Court bas found 
whohfts purchased uoder the had in the properties numbers, 2. 3, i 

that the six annas share which Sadurrun ^nd 36 is liable to bo sold to satisfy Ibe 

18.20.22.24.26.28.15.27 29.^^ 

balance of the mortgage-debt (if ftoy) Lutchmiput’s donee, defendant No. » 

Lutohmiput. his son Chutterput. anu i.u f 

have appealed from tbia decision. <jootended that under Mahomedan 

Mr Woodroffe for the respondent has oon« ^nd for 

heir became separately liable for the ^ already metioned. but we do 

this propoeition he bas relied ^Js ifthl case, 

not think that this question in reality arises in 

(1) 4 C. U2. 
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1887 Bilbao Hash nehari Ghosc and Bahoo Dwarkanath Gkuckerbutty for 

March 18, the appellaot. 

Appel- ' ** Baboo Busant Coomar Bose, for th^ respond- 

LATE [471] Baboo Bash Behori Ghose for theappellant.— In the suit; brought 

Civil hy the Baok against the present app^^IIaot to enforce their mortgage security, 
14C~464= u been lield by a Divisional Bench of this Court that the Bank! 
11 Ind Jar their remedy, are not entitled to bring a fresh suit. The 

414 5 o ? mortgaged properties in execution of tbeir decree, dated the 

13th of [472] July 1872. have extinguished their lien—Kendall v. Hamil¬ 
ton (1) : King v. Hoare (2): Bnnsmead v. Harrison (3) ; Nultoo Ball Ckow- 
dry V. Showkec Ball f4); Hemcndro Coomar Midlick v. Rajendro Ball 
Moonshee (5); Guru Sayni Chetii v. Samurti Chinna Maruir Cketti (6); 
Chockahnga Mndaliv. Snbbaraija [473] Hndali (7) ; In re European Cen¬ 
tral Railway Company Ex parte Oriental Financial Corporation (8). 
The Bank having lost their rights cannot now fallback upon the mort- 

j. merged in the decree. The properties in 

dispute must now bo held free from the lien. 

Mr. B oodroffe for the respondents.—The decision of the Division 
Bench of this Court referred to by the other side is [474] not correct. 
Even if it be held to be correct- it does not affect tlie Bank in this appeal 
The Bank do not want to make any one liable. They merely say that 
the property in their hands is not released from tlie debt. The decision 


The Bank have sold the whole of the mortga(i;ed property and have obtaioed a 
price lor the whole of it. The effect of their so doing i.s to release the property from 
their claim, and they cannot again seek to realize the mortgage money from any 
part of It. As we have pointed out they sought to sell the whole interest, which 
was of Buzioor Robim. As the purchasers [473] purported to purchase that interest 
it must be taken that the Bank has received the purchase money in respect of saeh 
interest. Besides Mr. Roily, the manager of the plaintiff Bank, says this: "While making 
t 6 purchase the purchasers understood to have purchased entire sixteen annas of the 
properties. I intended to sell in execution of the decree the whole of the right, title and 
injorest of Buzioor Rohim, but can’t say whether our solicitors intended. I intended to 
sell this right of Buzioor Rohim as the same bad passed to his reoresentativee. My 
belief was that the entire properties would be sold.” It seems to’us that, from this 
view of the case, this suit is not maintainable. Even if this wore notsothereis 
another objection which we think disposes of the case. 

Mr. Woodrofle a canteotioD is that by Mahomedan law a mortgagee can briog m 
many suits as there are co-sharere. Without deciding whether this is or is riot the 
law we think that at the most it would justify separate suits for separate portions of 
tbo debt, and that a mortgagee cannot even under llahomedan law bring a suit for the 
whole of his claim against each of the co-sharers. In this suit he has obtained a 
decree for the whole amount against all the co-sharers but one. When the dwree wja 

passed tho mortgage-debt disappeared, and in its place the mortgagee acquired the 
decree, retaining however his lien on the land. On the sale in execution of the 

decree the whole of the mortgagee’s rights, whatever they were, passed to the po/' 

chasers, and his lien vanished. There is no real distinction between the principle 
this case and the principle laid down by the Houseof Lords in Kendall v. Ham»koa(»l- 

Furthermore the purchasers obtained possession under the sales to them, and the 
fact that Sadurrunnessa has returned from Medina and ousted some of them f*^® * 
portion of the property purchased bv them does not give to the mortgagee fresh 
remedies under his mortgage. 

Besides there are other difficulties in the way of giving the plaintiff a dectw. 
All the purchasers are not before the Court, and before any relief could be given it would 
be necessary to cancel all the sales in execution of the decree of 1872. We think iW 
this suit must be dismissed with costs of both Courts as against the defendants wW 
have appealed. [This case is referred to in 22 A. 307.] 


(1) L.R. 4 App. Ca. 504. 
(4j 10 B.L.R. 200. 

(7) 5 M. 133. 


(2) 13 M. & W. 494. 
(5) 3 C. 353. 

(8) L.R. 4 Ch. D. 33. 


(3) L.R. 7 0. P. 6^7. 
(6) 5 M 37. 
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s r. “■ 

:get their respective shares released. v. Land 

r: Tl^l| j ™ua 0— 

haviog got into possession are eotit .,,„„na.nfc is nerfectly good. Tiiis 

•There is no doubt thst io Eneland d topers were 

mortgase-deed 18 m the English for , d^^^ chunder Ghose v. 

partly situate in Calcutta. It has he® ronfirmed by the Privy 

rnS\T.“» v'i. 

liJKrrr.=....,. - 

Mullkk V. Dass„wney Dassee (9) that the dec^ %ehadir Bosscin v, 
dees rot extinguish the '>en. fee also the causes ol 

Baboo Pearoo ( 12 ) sLik Abdulla Saiha v. Baji 

■Cheit Narain Stnqh v. GanH® , 

Abdulla (13) and Jalha Na.k v .^“'^X“-The right of a mortgagee und« a 
Baboo Bash Behan Ghose in P‘^ bv a Civil Court. The 

covenaut to enter into possession ““ ™ ' 

mortgagee cannot tske the law in o 

It has been held - e**™™'^but in those cases the third 
stance of a mortgagee ^ .^;„oq 3 of the Civil Procedure Code 

parties were not originally liable t on2S3^ 
allows 8. mortgagee to bring a suit against, a suo 
there is no successful claimant. 

JUDGMENT. 

t L\ triah Hfturt (Tottenham and Ghose, JJ.), after 
The judgment of the High Uourt; uui . 

stating the facts set out above, con learned Vakil, who appeared for 

It was strongly urged ‘>’[44 that the suit of the Land 

Lutohmiput Singh, ; g^d we should hold that the plaintiff 

Mortgage Bank haviog been d ^.sjed^ "^Conditional decree in this suit, 

il'nirr: ^4nfendTa%h'^t Band Jor^^ge^ 

!‘’:!,VCro°en"rrthe mo rtgage lien agains t any^orti^n °f 


(U 38W.R. 187 (p. B.). 

(4) 9 0. 898. „ „ r o 

(7) UM.I.A. 144-8 B.LR 

(9) 7 0. 714. 

<13) 36 W.R. 316. 


( 3 ) L. R. 4 Ap. Ca. 604. 
(5) 10 C. 924. 

104-16 W.R. (P-C.) 88 . 
(10) 19 W. R. 926. 

(18) 6 B. 8 . 
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proporties belonging to Sadurrunessa in accordance with the principle laid 
down in the case of Kendall v. Hamilton (1); and that, therefore, the share 
of Sadurrunnessa must now be taken to be free of the mortgage lien, and 
that as a result of this, no portion of the debt still due to the Bank could 
properly be charged against the said share. 

Ir, was further contended that the lien which existed upon Sadurrun- 
nnssa's share vanished when the properties were sold ; that the decree of 
1872 caused a merger and extinguished the original obligation ; and that, 
lastly, reckoning from the date upon which the money under the mortgage 
deed fell due, twelve years had [476] elapsed, and therefore the lien 
could not be enforced against the properties in question. 

It appears to us, upon a careful consideration of the matters involved 
in this appeal, tnat notwithstanding the result of the other suit decided 
by the other Division Bench of this Court, it does not follow that the 
plaintiff in this suit is entitled to a decree lor po3sos>ion of Sadurrun- 
nessa's share of the properties free of the mortgage lien. The result of 
that suit is, as we understand it, that the Bank having once brought 
a suit upOQ the mortgaged bond, obtained a decree, and sold the proper¬ 
ties comprised in it, tliey are not entitled to maintain a fresh suit upon 
the same cause of action. But the Bank are the defendants in the present 
suit: they Hsk for no relief. Tne plaintiff is now in the place of one of 
the representatives of the mortgagor, and what he asks for is that he 
should be entitled to recover his share of the properties free of the lien 
imposed upon it by the mortgage-deed. It is one thing to hold that 
a crclitoror a mortgagee is not entitled to enforce his remedy by a suit in 
Court, but it may be quite a different thing when the que4ion is whether 
the debtor or the mortgagor is entitled to a specinc relief as against the 
creditor or the mortgagee. 

The contention on behalf of the Bank is that, notwithstaudiog the 
suit nf 1872, and the sales which took place in execution of the decree, the 
hen which existed upon the six annas share of the properties in question 
has not been extinguished. If this contention be correct the result would 
be, were wo to give effect to the argument of the appellant’s vakil, that, 
although the whole of the money due under the mortgage-deed has oot 
been satisfied, and although there is still a subsisting lien upon the said 
six annas share, the plaintiff in this case, standing in the shoes of a repre¬ 
sentative of the mortgagor, is entitled to a decree for the properties freed 
from that lien. 

Tlio main question, as it appears to us, upon which the case hinges 19 
whether or no the lien which existed upon the share of the propertie^ 
which devolved upon Sadurrunnessa has now been extinguished, so that 
the plaiutifl', as the owner of the said six annas share, is entitled to recover 
the same discharged of the said lien. 

[477] By the deed of mortgage executed on the 27th August, 
a lien was created upon the whole of the properties comurised in the said 
mortgage. Upon the death of Buzloor Rohim, as already mentiooea, a 
six annas share of the properties devolved upon Sadurunnessa. 
that was brought for the enforcement of the mortgage was one in wbic 
Sadurrunnessa was not represented, and the decree that was passOT 
that suit was, as held by a Full Bench of this Court, one which 
aff ect the share of Sadurrunnessa. The debc contracted by Buzloor Bo^ 
by reason of this decree passed into a judgment-debt, but th e Hen 

(1) L.R. 4 App. Ca. 504. 
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tse'the Fu'u h^dLitfot^s'in = 

lien is not extinguished by bv rets not -the 

iudgment debt can .t be sa ^ha. by ^reason ^ 

sale or sales which took place Sadurrunncssa was con- 

came to an end so fai as the si)k properties m 

cerned? No doubt, ^ t^ebonedt of the Hen which existed in the 

•question had been validly sold, 1 ^V»a nnrchasers and in that way 

Lnds of the Bank would Bank purported 

to sell the whole sixteen anuas held by the Full 

might have purported to have ' ( 4 )_ that the whole 

Bench in AssamaDiemyiessa that was really sold was the 

sixteen annas did not . rotnained, ootwithstanding the sales 

ten annas share, and a SIX annas therefore, not having [478] 

with Sadurrunnessa. The six ^Q^^rstand it, that the Hen imposed 

been sold, the result must he a cootinned 

upon it by the original deed of j happened which has the 

in the hands of the Bank. bas^smc^^^ PP 

effect of removing or ^ „na remedies of the Bank and 

this case to determine the decree obtained bv the Bank, 

those parties who have, m execution of ,,,, - entire- 

purchased some ■ f the ^representatives of the mortgagors 

ly between the plaintiff, as o Mortgage Bank, the mort- 

entitled to his six annas share, and t,he plaintiff’s six annas 

gagees. What we have ; -d we are of opinion 

Share has now been freed ^^ necassarv to determine whether, as con- 
that it is not. Nor do we th nk He at the instance 

tended by the learned counsel for Ba . ^g 3 _iost the six 

of the Land Mortgage Bank to enforce theit mor^g^ o 

annas share belonging to Sadui that decision is correct or 

no doubt, held that lb does not ■ ’ ^ effect of that judgment is to 

not. the question yet 

free the six annas share I, the recovery of the six annas 

in this suit to an nosses^^ o* 

share of the properties ^ correct, then it follows that, potwithstand- 
that we have adopted above b • j^^jgtg upon the six annas share 

ing the result of the other sui. 0 . Bank may nob be in a position, by 
of Sadurrunnessa., The Land ^t'enforc^ ,, .gather suit but 

reason of the previous siijt o imposed upon it has 

it does not neoessanly gnff^ as already mentioned, 

been discharged or extinguished, w mortgagee 

that the deed of mortgage Vthe mortgage premises. The 

would be entitled to Bank obtained in this case was, no 

posaession whioh the Land Mortgage Bank o^--- 


(1) 23W.R. 1B7. (2(7 0.714 


(3) 19W.R. 254. (4) 4 0.142. 
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doubt, a possession under the sale which took place in execution of their 
own decree. But that sale was no sale so far as regards tbe 
six annas share of the properties in question, and therefore it may 
be taken that the Bank in one sense nolawfully [479] entered into 
possession: and it is possible that Sadurrunnessa might have re¬ 
covered a decree for possession under s. 9 of the Specihc Relief 
Act. if she had brought a suit within six months from the date of 
such unlawful possession, notwithstanding the above covenant in the 
mortgage deed. But no such suit was brought; and this being a suit 
where all questions of right between the two parties must be tried, we are 
bound to see whether the said covenant can now be relied upon by the 
Bank. It seems to us that the Bank are entitled to insist upon their 
right to be in possession as mortgagees until the proportion of the debt 
which may legitimately be imposed upon the said six annas share of the 
properties is paid, and the lien thus discharged. 

It was pressed upon us by the learned Vakil for the appellant that 
such a power, as was reserved under the mortgage deed, was unknown in 
the mofussil, and he relied upon the decision in the case of Bhuwani 
Churn flitter v. Joykishen Mitter (i). 

The question before us was not identically the same that was consi¬ 
dered in that case. There the mortgage deed gave a power of sale of the 
mortgaged properties in case of default in the repayment of the money. 
The mortgagee sold under the power without the intervention of 
the Court; and tbe purchaser brought a suit against the mortgagor 
to obtain possession under the sale made to him. The Court refused to 
recognise the validity of such power, and it was of opinion that such a 
power was opposed to tbe principles of the Regulations in regard to the 
transfer of immoveable properties, and particularly in satisfaction of 
mortgage debts. 

This view of the law was nob, however, adopted by a Division Bench 
of this Court in the case of Sonatun Bysak v. Kunjo Bekari Bysak. The 
case is unreporteil, but will be found in the Tagore Liw Lectures for 
1876, Appendix 1. And in a more recent case before another Divisipn 
Bench of this Court —Bhanoomutty Chowdhrain v. Premchand Neogee (2) 
—the Judges said they felt considerable difficulty in deciding the question: 
but disposed of the case upon another ground. Tbe same question came 
before the Bombay High Court for consideration on two different occasions; 
and they seem to have held that such a power [480] of sale, when 
reserved in the mortgage deed, could lawfully be eiotcised—Keshav- 
rav Krishna Joski v. Bhavanjibin Bahjain (3) and Petamber Narayan 
Dass V. Vanmali Skamji (4). Upon the authorities as they stand at 
present, the question does not seem to bo a settled one. The question, 
however, that we have to determine is somewhat different. It is whether, 
when a power of entry into possession in the case of default is reserved 
in a mortgage deed, the mortgagee can insist UDon such a poWtf* 
The question seems to have come up before a Division Bench of this 
Court for consideration in the case of Kkelat Chunder Ghose v. Tara Churn 
Koojidoo {6). The immediate question then before the Court was one 
of limitation—whether the suit, which was one for the recovery o 
possession of the mortgaged properties, after foreclosure, was barrw 
by limitation, it not having been brought within twelve years from the 


(1) 8.D.A. (1847). 354. 
(4) Q B. 1. 


(2) 15 B.L.R. 28. 
(5) 6 W.R. 269. 


(3) 8 B.H.0.142, 
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date of default, in whioh event the mortgagee was, under the terms “87 
of the mortgage deed, entitled to enter into possession. Sir Barnes Pea- Ma^ 18. 
cook, in delivering the judgment of the Court, observed as follows: 

“In this case there was a stipulation that, until default should be 
made in the payment of the mortgage money (which was Ks. 22,000 
and interest), the mortgagee should not be at liberty to turn the inort- 
gagor out of possession ; but that, if default should be H o. 461= 

1848 , the mortgagee was to be entitled to possession, “^^en he would 
bo entitled to the usufruct of the estate. He would ^ m. 

subject to the first mortgagor’s right to redeem the estate f he “ 

and paid the mortgage money and interest before the mortgagee should 

foreclose the estate; but he would be entitled to ‘ re 

the usufruct of the estate, the mortgagor being entitled to reaeem and the 

inortgagee being entitled to foreclose." And later on he adds ; 
that, as scon as the default was made the mortgagee migh t l-ave sued the 
mortgagor and Guru Churn Sen, and recovered possession of the estate 
in dispute (assuming that it was included in the mortgage) • and I a™ 
of opinion that, from that date, the statute of limitation >>agan [481] 
to run as against the mortgagee in respect of a suit for P^ss’om 
The case then went upon appeal to the Privy Council 
Chowdhruv Khelal Ghunder Gho^e) (1). Their Lordships of the Judicial 
OommittL accepted the view of the question ‘aken by Sir Barnes Peacock 
in respect of limitation, and observed as follows . The right under the 
mortgage deed was to obtain possession of the land, and the cause 

i“^td rp:trsi:n‘::d^ t Hfsforv^^^^ 

rern\tKr;:id-i'^^^ iipossihle to say that such a possession 
is nob protected by the law of limitation. , , . 

Urdll^sTA^e rudS^ 

right of entry is covenanted the 6ought to be 

into possession, although it mi^ht be ^ mortgagee when he 

enforced throngh the as mortgagee® subj ect to the 

enters into possession would be in aware, 

right of redemption in the mortga^^^^^^ pro^hibit such a covenant being 

nothing m the law of this coun > intention of the parties 

enforced. And if we are entitled 

at the time when the covenant was ente^ 

considering that the mortgage deed portions of the mortgage 

was executed m the town of ^ „ere an English Banking 

properties were situate, European attorney, that it was 

Firm, and the deed was ^ pontracb should be governed by 

I the intention of obtains in such matters. [482] under 

j the English rule of law ° deal with in the present case 

( which law such a covenant as we have to oeai^ _ - 

, W.R. (P.C.) 33. 
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1887 is a perfectly valid one—see Bkola Nath Coondoo v. Unoda Pershad Roy (1); 
March 18. Pctamhcr Narayen Dafis v. Vanmali Shamji (2). 

We further observe that in the case of Jatha Naikv. Venktapa (3) 
whore tiie mortgagee entered into possession under a sale in execution of 
a decree made upon the mortgage, but which decree and sale were held 
not to })T binding as against the plaintiff, who was the heir of bho original 
mortgj'.gor, a Division Bench of the Bombay High Court was of opinion 
that the defendant, the purchaser at the sale, was at least a mortgagee in 
possession, and that the plaintiff could not be permitted to recover the 
property without redeeming the mortgage. 

Upon these considerations, therefore, we hold that the defendants, 
the Laud Mortgage Bank, as mortgagees, a»-e now entitled, notwithstand¬ 
ing the decree and sale, to insist upon the covenant of entry into posses¬ 
sion stipulated in the mortgage deeds. They might have enforced such a 
covenant by suit in Court. But it does not follow that because such a 
suit was not brought, and the Bank enfered into possession under a 
sale which has now fallen through, the plaintiff, the mortgagor, is entitled 
to obtain an unconditional decree for possession without redeeming the 
properties. 

The observations already made, we think, dispose of all the grounds 
raised before us by the learned Vakil for the plaiobiff-appellant, with the 
exception, perhaps, of only one. that is, limitation. But it is obvious 
that the right of the Land Mortgage Bank cannot in any sense be said to 
be extinguished by efUux of time, although twelve years have run out from 
the date of default, if they are rightfully now in possession as mortgagees 
under the covenant. They do not seek to eoforce their lien as agaiost 
any portion of the properties ; they have no necessity to do so. It is the 
plaintiff, the mortgagor, who seeks to destroy the lien upon the grouud 
that it has come to an end. 

That being our view of the questions raised in the appeal, it follows 
that the plaintiff is nob entitled to have in this [483] case an unconditional 
decree as prayed for in the plaint, and that he can only have a decree if he 
pays the amount of money legitimately chargeable upon the six annas 
share of the oroperties uow in the hands of the Land Mortgage Bank. And 
this brings us to the question, what is the amount which the plaintiff is 
bound to pay before he can redeem the said six annas share. We have 
already noticed what the decree of the lower Court was in the suit brougn 
by the Land Mortgage Bank, which, among other matters, was that the 
sura of Rs. 1,63,232-2-1 plun other sums of money, which the Court he 
justly payable by the defendants in that suit, should be realised by a sale m 
the first instance of the six annas share of the properties which were IQC*' 
possession of the Bank, and if the proceeds of such sale be insufficient, 
by the sale of the six annas share of the properties in the hands of Iw? 
Lutchmipub Singh and his donees. In this case the decree that was 
pronounced by the Subordinate Judge was but the result of accoun 
taken in the other suit, but it runs thus: “That the plaintiff do, 
payment of Rs. 1.63,232-2-1 due to the defendant, or on payment of tn^ 
money in any other way than the sale of the mortgaged property in 9“*^ 
recover possession of a six annas share of the properties mentioned m 
schedule and in possession of the defendant, and it is further ordered tn 
each party do pay his own costs.” 


(1) i Boul. 97. 


(2) 3B. 1. 
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It is obvious that this decree as drawn up cannot be aflirmed, for the 1887 

sumofHs 1 63 232-2-1 was chargeable not only upon the six annas share Ma rch 15 . 

now in the hands of the Land Mortsaga Bank but also upon the like 
share of the properties in the hands of Lutchmipub Singh and bis donees. 

In the view taken of the matter by the Subordinate Judge himself, this 
Bum of money should have been rateably distributed amongst a 1 the 
several properties in the possession of both the parties, and it should 
have been provided that, upon payment of that portion of it, which - ■ 

legitimately falls upon and is chargeable against the _ nine properties (one 
out of the Ln properties in suit being not identified or traced) now in the 
bands of the defendants, and in respect of which the Pi'esent suit is 
brought, the plaintiff be entitled to recover possession. The enquiry 
Which the lower [484] Court will have to make will, therefore be as to 
the respective values of the several properties now in the hands of the Bank 
and of the plaintiff and his donees with a view bo the apportionment of the 
monev now due to the Bank, and the Court will direct that, upon Payment 
of thesum thus found due as chargeable against the six annas shaio of t 
properties in the possession of the Bank, the plaintiff should he entitled 

'w;“bei-etore remit the cse to the Court below with the direetion 
that the Court do complete the necessary enquiries and make the h 

**^°'^UDd6^tbrcircum9bances. each party will bear his own costs in both 

this Court and the lower Court. 

„ ^ g Appeal allowed and case rcjmnded . 


14 C. 484. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Ki. Chief Justice, and Ur. Jueltce Ghosc. 

MooKooND Lal Pal Chowdhry and another Wiirfivmeul- 
debtors) v. MahomeD Sami Meah {Deocediolder). 

Ll5th April. 1887.] 

auy mei,nVprafi.s which have accrued durmR such possess,ou. 

[P.. 11 M. .61 (.6.); 21 0. 989 ( J) I 3 HD i.'IJr.'ilpuu.’fcxk'ta. 

a W .N ss'l ; Expl'. CC.'w^N^ VIO ,712, ; R.. 22 0. 601 ; 28 A. 605 = 
A.W.N. (1906) 171 = 3 a, L J. 55G 559) .J 

In the Court of first instaneo the plaintiff obtained a decree for pos- 
Bession, lich decree was on appeal reversed In the ‘“f 

the Fericd*^during which the plam ^ had been m possession. ___ 
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The plaiotifT (judgment-debtor) contended that, there being in fcbe 
decree no order for loasilat, the decree-holder could not [485] applyin 
execution, but should bring a fresh suit for any tvasilat there may have 
become duo. 

The Subordinate Judge overruled this contention, deciding on the 
authority of the cases of Lati Kooer v. Sobadra Kooer (1) and Bachapa v. 
Amini/ovda (2) that the decree-holder was entitled to have the lands in 
suit restored to him and mesne profits refunded. 

On appeal to the District Judge the judgment of the lower Court was 
affirmed. 

The judgment-debtor appealed to the High Court. 

Baboo Akhai Coomar Banerji, for the appellant contended that a 
fresh suit must be brought for mesne profits, citing Ravi Boop Singh v. 
Sheo Golam Shigh (3) ; Bam Ghulavi v. Dwarka Bai (4). 

Baboo Durga Mohiin Das aud Munshi Serajal Islaniy for the respon¬ 
dent. 


JUDGMENT. 

Judgment of the Court (Petheram, C.J., and GhOSE, J.) was 
delivered bv 

Petheram, C. J. (Ghose, J., concurring).—I think that this appeal 
must be dismissed. 

The question which arises here is whether a Court, which has given 
a wrong decree, which has been afterwards reversed, for the possession 
of land, has power to order the restitution of the thing which had been 
improperly taken under its decree with the mesne profits which have been 
derived from that thing whilst it was in the possession of the party who 
was nob entitled to it. 

A decision of the Allahabad Court in which I took part has been 
cited, in which it was held that the section of the Code does not prevent 
the person who has been \vrongfuUy deprived of his property by this pro¬ 
ceeding from bringing anaction to recover the profits during the time he has 
been wrongfully kept out of possession ; and speaking for myself I still ad¬ 
here to the opinion which I then expressed that such anaction maybe main¬ 
tained ; hut, if such an action can be maintained, it by no means follows 
that tlie Court which has given possession under the wrong deoreei 
[486] which has afterwards been cancelled, cannot order restitution of 
the property which has been wrongfully taken and any mesoe profili6 
which may have been derived from it in the meantime. 

Speaking for myself, I do not think that this restitution is a proceed¬ 
ing which comes within the meaning of s. 244 of the Code of Civil PrO' 
ceiura. but I think it is au inherent right in the Court itself to prevent 
its proceedings being made any cause of injustice or oppression to any 
one, and therefore it ssems to roe that that inherent right does exist, and 
that the Court has a powsr under bhit inherent right to order rastitutiofl 
of the thing which has been improperly taken, and as a part of that 
power it must have the right and the power to order restitution ot every* 
thing which has been improperly taken. If they have that power, they 
have the power not only to order restitution of the property itssif. 
restitution of any proceeds which hive been improperly taken daring th^ 
time that it was in tbe possession of the person who was not eotitlfl^ ® 
it. These proceeds which have been received are the mesne profits of the 
property ; and, therefore, it s eems to me, it being admitted thatther^ 

(l) 3 C. 720. /2) 5 B. 283. (3) 25 W.R. 327. (4) 7 A. 170- 
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A power in the Courts to order restitution of the property, it must follow 
that they have the power to order restitution of the mesne profits, and 
therefore the order of the Court below, directing the restitution of the pro¬ 
perty and the reiurn of tha mesne prefibs. was perfectly correct. The 
Appeal must, therefore, be dismissed with osts. 

Appeal dismissed. 
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PRIVY COUNCIL. 

Present: 

Lord Watson, Lord FUzgeraU, Sir B. Peacock, and Sir R. Couch. 

[On appeal froyii the High Court at Calcutta.^ 

Krishna Kishori Chaodhrani and another {Defendants) u, 
Kishori LaL RoY' [Plainlifi). [15th and 16th February, 1837.] 

Evidence Act {Iof 18721. ss. 56 anm-Seconiary enidmce of co-itenU of documnt. 

Secondary evidence o( the content? of a documoct cannot be admitted without 
the non production of the original being fir.se acjoanfed for in [487] such minnet 
as to bring it within one or other of the cases provided for in s. 65 of the Evidence 

Act. I of 1872 (1). 

An anumatipaira is not a public do 2 um)Qt within the meaning of s. 74. nor, 
if it were, would its being on the tejord constitute a copy certified as required 

by 8. 76. 

[R., 31 C. 155 ; D., 4 lod. Cas. 400.] 

Appeal from a, decree (16th April, 1884) of the High Court, reversing 
a decree (20th June, 1881) of the Suhordmate Judge of Rajshahye. 

The suit out of which this appeal arose related to the estate of Aoand 

Sunder Mozumdar, deceased, on llth February, 1876. 

Chaadramooi, wife of Goluck Nath Roy, who died m 1840, survived 

her husband 23 years. She had two daughters, one of whom, Ujalmoni, 
was alleged by the plaiutiii to have adopted him m 18ol under power from 
her husband, than deceased. Trie other daughter was married to Sham 
Sunder Mozumdar, and was the mother of Aua.nd Sunder Mozumdar, 
deceased, who was, in his lifetime, married to Krishna Kishoii. the 

ThfplaintiEE sued (5th March, 1880) as adopted son of Uj^almoni to 
obtain possession, with mesne profits, of one moiety of all the estates, 

which on Goluck Nath's death had coma to his sonlcss widow Chandra- 

moni, to which moiety he, the olaintiff, to “ave become entitled 

on the death of Chandramoni on 4ch April. 1868, at which time Anand 
Sunder had taken wroQgfulpossesaion. 

The queabione now raised related to the 
alleged anMmaiipafra, said to have bean execu 0 p, ° , nnitnadont 

Magh 1246 (January. 1840}. containing a power to Chandramoni to adopt. 
Ab to this the High Court (MoDonelD and Field, JJ.) reversing the 
deoUion of the first Court, thus stated their opinion : 

" The conclusions, therefore, at which we 
med up as follows : We think that there was L 

Pflirg Lcuted by Goluck Nath Roy; bub we are of opinion thatjbe 

U) Bee BhubaneawaH Debi v. Harisaran Surma Jfoiira, 6 0. 721. 
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DOD-production of this original document has not been sufficiently account¬ 
ed for so as to render secondary evidence of its contents admissible. We 
are of opinion that the [488] copy produced to prove the original has not 
been shown to be a true copy, and we think that grave suspicion must 
attach to its genuineness. It must be borne in mind that Sham Sunder 
is shown to havo had a large share in the effectual management of the 
property during Chandramoni's lifetime, and the testamentary provisions 
in the copy of the nnumatipatra now set up are calculated exclusively to 
beuelit his son. Even if we assume the copy to have been rightly admit¬ 
ted and to be good nvidonce of the original, we think, for reasons already 
given, that Anand Sunder Mozumdar can take no interest under this 
amunattpaira either by descent or by purchase. 

“ The result is that the decree of the Subordinate Judge must be 
reversed, and that the plaintiff must have a decree for a moiety of the 
property left by Goluck Nath Hoy.” 

For the appellant Mr. T. 11. Qou'ic, Q. C., and Mr. R. V. Royni 
contended that the Court of first instanco had rightly found that the 
original amnnatipatra bad been accounted for so as to let in secondary 
evidence of its contents. 

Counsel having also been heard on the whole case, Mr. J. D- Mayns 
(with whom was Mr. J. Hiuhij, Q.C.) was not called upon. 

Sir B. Peacock delivered their Lordships' judgment:— 

JUDGMENT. 

The question upon which this case must be determined is whether 
there was proof of the document alleged to have been executed by Goluck 
Nath Hoy in the year 1840. 

The plaintiff claims to be entitled to half of the estate which belonged 
to Goluck Nath. Goluck Nath died, leaving only a widow and two daughters. 
The plaintiff is the only son of one of those daughters, and would be, u 
there were no will disentitling him to the property, entitled to the half share 
which he seeks to recover in the action. But the defendant in the actioo 

sets up that, in a power to adopt which Goluck Nath executed in the 

year 1840, ho devised, in the event of no adoption being made, the hal 

share, which would otherwise go to the plaintiff, to the other daughter 

“ God 


and her son. After giving his widow power to adopt, he says: 


I vvi. 0*****0 V* IVAV VV VS/ j 

forbid if, without any son being begotten of my loins, I should die, 
you also should suddenly die without having matle”—the literal translation 
is “having delayed to make”—“an adoption, then my younger daughter 

[489] Hoopmunjari, and her son, that is my grandson by my daughter^ 
side, shall become entitled tc, and shall exclusively possess, all my 
mentioned zemindaries.” Ac. The question is, has it been proved toa 
those words are contained in a document executed by Goluck Nath. 

It is said that the original document was filed in the Collectors 
office when the widow, after the death of Goluck Nath, 
tion of names. It was unnecessary for the Collector, in decidingwbe 
the name was to be changed from that of the deceased husband to 
of the widow, to enquire into any subject except whether the widow 
entitled to have her name substituted for that of her deceased husba ^ 
It was no part of bis duty to inquire who. on the death of the , gha 

would be the reversionary heirs ; and it is to be remarked that -jj 

put in her petition to the Collector for the mutation of names, 
she said that her husband had given her power to adopt, she did not g 
to say that in that document he had devised over the estate 
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flecond daughter and her son in the event of her not adopting. The Collec¬ 
tor also in adjudicating that the widow’s name was to be substituted 
for’that of her husband, does not allude to that portion of the document. 

He merely declared that it has been shown to him : that the widow m- 
presents her husband ; and that her name should be entered m the 

CoUectorate in place of that of her husband. 

It is stated that Goluck Nath, after he had executed the document, 
notified to the Judge that he had given bis widoiv power to adopt. Those 
proceedings are before the Court; but there is nothing m them bo show 
that, when he spoke of having given his widow power to adopt, he 6\eL 
mentioned the fact of his having devised over the estate to his second 
daughter and her son in the event of the widow’s not adopting. 

The original document is not produced, but the parties have endea¬ 
voured to give secondary evidence of it. and in order to let in secondary evi¬ 
dence they endeavoured to show that the document was burnt m a hie. ihe 
learned Judge of the first Court, in dealing with this subject does not go so 
minutely into the question as the High Court have done. He says ^ Ibe 
[ 490 ] anwT 7 iaapa(ra will relied upon by the defendants isdated so and so 
^ bub\he original deed was burnt up by setting fire m the cubcha cutche y 
bungalow of the deceased Chandramoni. and its loss was J. 

accounted for by the depositions of the defendant s witnesses. 's all 

be says upon the subject. The High Court m dealing with that fl^esbion go 
more minutely into it. They say: ‘ We have considered the ^ 

to the loss of this document, and it by no means satisfies us. ^"6“ ^ 
iopy was filed in 1868 this account was not given ' 

and we think that, if this were a true account, the fact ^ 

burning would have been stated at that time. At page io the l^ape 
Book, in Appeal No. 260. there is a judgment m a suit. No 31 of 1870. 
which contains a statement as to the loss of the document and this w^as 

relied upon to show that a different account was 6"^^° Rvidence 

We thiik we cannot accept the recital of facts m tbe 

Of a different account having been given on a previous occas on ^ bu^wa.are 
of opinion that we may properly make the observation that the account^of 

the loss by burning, n )w given, was? nob given in ■ ' to that 

there is a very important remark which may be ma e saidThe 

of the Hidh Court. In the record to which they refer it is said . 

plaintiff has failed to produce the original will as 

has only produced a copy of an anumatipatra Magh 1246. as 

■executed by Goluck Nath Eoy. in favour o ... -i intiff searched 
plainbiti’s witnesses Nos. 2 and 3 have stated a knew 

<or, but could not find, the original anumatipatra. No , k 

that it was burnt, how could ho produce but be 

Bearobed lor it ? He not only does not gi\e burnt. 

gives an entirely different account. He says no ■ the burning 

He said io a proceeding subsequent to the alleged date 

that he searched for the document but e as ‘ ^bat 

The H.gh Court then go on : U » the_^ev^; 

the account now given is not entitled to ere . ^.-iwinal so as to 

, that the defendant has not proved the loss [491] of the original 

-entitle him bo give secondary evidence of its ^ correct 

i XiTln.' w".‘ “i'iTliai.” »... » 
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however cases under that Act in which secondary evidence is admissible 
even though_the original is in existence. One of the cases is under s. 65 
letter (c) ; "Wlieii the original is a public document within the mesning 
of s. 74.” And another under letter (/) ; " When the original is a docu¬ 

ment of which a certified copy is permitted by this Act, or by any other 
law in force in British India, to be given in evidence.” But in either of 
those cases " a certified copy of the document, but no other kind of 
secondary evidence, is admissible. ' If then the amunatipatra wasarublio 
document within the meaning of s. 74 of the Act, which in iheir Lord- 
ships’ opinion it was not, no secondary evidence would have been 
admissible except a certified copy. Where is the certified copy? 
The document which is set out at page 118 of the Record is not a certified 
copy. There is no certificate of any public officer that it is a true copy 
of a document contained in the cffice. s. 76. 

Then, again, it is said that ibe Judge, on the trial, sent fer the pro* 
ceedings liefore the Collector’s Court, and that they \Yer 0 sent up to biiDf 
and at page 218 of his Record we find that there is what is said to be an 
authenticated copy of the document in the proceedings. But that docu* 
inent was not a certified copy, and there is no evidence whatever to show 
that it had ever been examined by any witness with the original documentf 
which was said to have been at one time in the Collector’s office. 

Their Lordships, therefore, are of opinion that there was no sufficient 
evidence of the loss or destruction of the original, and no sufficient 
secondary evidence, xvithin the meaning of the Evidence Act. 

Even if parol evidence were admissible as secondary eviderce, their 
Lordships cannot rely upon such evidence as was given in 1881 with 
reference to the contents of a document which had [492] been executed 
forty years previously. The only witness who was an attesting witness 
says that he recollects a document being executed, but he cannot fay 
whether it contained the words which amount to a devise over to the 
daughter and her son. There is no evidence on the part of the attesting 
witness that the document did contain a devise, and there is only the 
evidence of witnesses who can hardly be supposed to have known at the 
time, or even if they did know’ at the time, to have recollected the contents 
of a document by wh.ich it is contended that the estate of this gentlemaO 


was alienated from him by the will of his grandfather. 

Then, again, it was stated that, at the time of the making of the wiUt 
the second daughter’s son was born, and that the child was in the lap of 
the mother when her father gave the power to bis wddow to adopt, aod 
also devised his estate to the daughter and her son in case the widoW 
should not adopt. From the contents of the document it appears tbatthe 
testator was not speaking of a son to be born, but of a son who was then 
actually in existence. From the evidence which was given it app®^^ 
to be clear that at the time Goluck Nath executed this documeut, giviue 
his widow power to adopt the child, Anand Sunder was not in existerc®. 
The High Court have very carefully gone into the evidence upon tb® 
Bubject, and they have shown conclusively that the child was 
existence at the time when the document is alleged to have been execut 

Looking, then, to all the evidence in the case, their Loi'osbips aj 
of opinion that the High Court, who gave a very carefully consi 
judgment and weighed the evidence with great care, came to 

conclusion upon the evidence, that the will was not executed by Go u® 

Nath, and consequently that the plaintiff is entitled to recover bis h 
share, and that the judgment of the High Court ought to be affirmeo- 
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Their Lordships will, therefore, humbly recommend Her Majesty to 1887 
affirm the judgment of the High Court, and the appellant must pay the Feb. i6, 

costs of the appeal. , , . . 

Appeal dismissed with costs. 

Solicitors for the appellants : Messrs. Barrow A Itogers. 

Solicitors for the respondent : Ues&vs. Sanderson d; Holland. 

C. B. 


Privy 

Council. 


14 C. 493 (P.C.) = 14 1.4.37 = 11 Ind. Jur. 232 = 4 Sar. P.C.J. 75S-Rafiqae 

and JackaoD'6 P C. No. 97. 

[493] PRIVY COUNCIL. 

Present: 

Lord Sobhouse. Lord Eerschell, Sir li. Peacock, and Sir B. Couch. 
[On appeal frcm the Court of the Judicial Commissioner of Oudh.] 

PiRTHi Pal and Oman Parshad {PlainUOs) v. Jowahir Singh 
AND OTHERS (Defenaants). Ibth, 9tb and 10th December, 1886 

and 19th February, 1887.) 

Two Appeals and a Cross Appeal Consolidated. 

Hindu law Joint lamity-Rights of mevibers of njoint Hindu faviily in a taluhdari 
“ estate- The Oudh EUates Ad li of m'Ji-PurUtiO'i and account againU the taluk. 
dar-^The Oudh Rent Act [XJX ofmS), s. S3, cl. 15, ana s. lOb-Limtalton Act 
{XVof 1977), sch. 11, arts. I'M ana 120 

A member of a joint Hindu family cannot sue for a shaic of ihc profits of the 
joint family ostata, as he has no oetiniic »baro until partiiion. He may sue for 
a partition of buch eataie uuUss by a family usage or special law it is impartible, 

and then is entitled lo an account. 

A tAickdari estate, iboueh entered in the name of one member of a joint 
family in the lists prepared m couformity with the Oudh Estatei Act, 1 of itiG9. 
may be subject to a iiust, implied from ihe acts and oeclsrations o the taluKdar, 
“r the jeun! family as a joint estate. Harato BakJi v. Jowahxr i>xngh Hf. 

In that suit, commenced in 1665 by a member of a joint family for the 
dedarauon of his lights, partition not being tlaimed. the 

lu Council Ub79) oiicoltd ihat the talukdar should cause and allow the villages 

lormiug tne taiukdari eslale and the proceeds thereof to 

according to the trust fleciared m tavor of tbe members of the lamily. 

The nlamitfl in that suit afierwaids obtained entry of name as a co-^oarcr 
in the tillages in ibo register kept unocr Act XVU of J876. s. ^ 
brouKht the first of the presimt suits for his share upon pariiuon, both in that 
esiaic as it stood m 1665. and also with the addition villages since 
ntit ni tfLtiifl tibJXDJDc BD actouot » gaiDst tbc lalukdar. Ihe laiter aueged, 
among *^oihtt’ dtleucts. that ihe talukoaii estate i^as irnpartible. and brought a 
cross ?uit to cLtlisU this, and aUo that it was held by him according ic^ the 
rule of primogeniiure. the nghi of other mcmiers of the lamily btii g only 

iham upon* partition should hold it as an unoei-piopiietor under the lalukdar, 
couid net bbailoweQ to eland* 

14641 Htld also la) ihat the first suit, as one for partition and an account, 
Utia, also loj vv ftf 1H77 s i‘i 0 . and must be decreed, 

was not barred by limiiaiion under Act Xy 01 ibN, 6.1^, an 
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recorded io the reveoug records as a shareholder Iberein, butcou’d nokbs applied 
to the re.^t of the joint estate ; and ic) that the sections of the Code of Civil F»- 
celure relating to the me.sne profi's were not applicable to a suit for oa^titioo 
or for .an account of tho proceeds of fimily estate in which a plaiotiS has no 
specific interest until decree. 

[F., 3 C.P.L.R. 41 (44) ; 16 C, 397 (P.C ) ; R.. 16 B. 29 (371 fP.B | ; 15 B. 247 (2561; 
7 Bom. h.R. 059 (66-2) = 30 B. 101 ; 14 O.W.N. 221 = 3 Ind- Cas. 9; 8 Ini. Cm. 
512 (5151=21 M.L.J. 21 (26)=9 M.L.T. 3 (7).] 


14 I A. 37= Tiih; first of these aopsals was from a decree (12th September 1882) 
11 Ind. Jur. of the Judicial Commissioner, affirming a decree (3rd January 1882) of the 
232 = 4 District Judge of Sitaour. The second appeal and the cross appeal were 
Sar. P.G.J. ffora a decree (ifiih July 1833) of the Judicial Commissioner in another 
758= suit, amending a decree (loth February 1883) of the same Judge. 
Rafique& The suit (1880) and cross suit (1831) out of which these aopeals arose 
Jackson's originated in proceedings taken to execute an order (llth March 1879) 
P.C. No. 97. of Her Majesty in Council in Thaktir Hardeo Baksh and another y. Thakur 

Jotoahir Smah (l), instituted in 1885. Hardeo Baksh, who with his 
cousin Parbab Singh brought the first of the present suits, died in 
January 1884, leaving two sons, now the appellants. The parties were 
thus related:— 


Hawanchat Singh, 
Hardeo Baksh. 

I 

Pirthi Pal Singh 
and 

Uman Parshad. 


NEWAZ SINGH 
I_ 

I 

Bhawani Singh 


Fatteh Singh. 


Jonahir Singh 


Parbat Singh 
and 

Guneshi Singh' 


The suit of 1865 was to obtain a declaration of the plaintiffs’ rights 
as members of a joint family, under the Mitakshara, in the family estate, 

then consisting of 113 villages, in the Sitapur district, forming the talnk 

of Basa Dih and in the possession of Jowahir Singh, with whonti the 
summary settlement was made in 1859 and who received a sanad, the 
taluk being afterwards entered in the lists prepared in coaformity with 
the Oudh Estates Act. I of 1669. 

[495] It was held in the judgment that, as Jowahir Singh ' 
although his name was so entered, have nevertheless rendered hims^l* 
a trustee of the beneficial interest be’onging to others in the 
which point reference was made to Tkakurain Sookrdj Koontoar v. TM 
Governmvit (2); and to Shunkar Sahai v. Raja Kashi Persnd (3)» thfl 
question was whether the talukdar had agreed or had become in any way 
bound to hold the villages forming the taluklari estate, or the rents an 
profits thereof, io trust for the plaintiff and Parbat Singh. 

An issue ou this point having he m sent to the Oommissionerof SitaPp' 
and returned by him (9bh .Tune, 1877). the final judgment of the Jtiaioi* 
Commictee-’see Hardeo Baksh v. Jowahir Smc;/i (D—dealt with the ca 
as it stood at the commencement of the suit io 1865. Their L^rds 
were of opinion that it was to be presumed from the acts and 


actions of the defendant that there was a declaration of trust on 
part in favor of the joint family; and that all the villages m 


suiti 


78 village?, incluled in the summary settlement, with 20 _— 


(1)3 C. 522 = 4 I.A. 178. 
(3) 4 I.A. 198. 


(2) 14 M.I.A. 112. 
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afterwards settled for as. 12. were granted by sanad to Jowahir Sin^h 
for services io the Mutiny ; also 15 villages, acquired out of the rents and 
proBcs of the estate (after the summary settlement but before the ‘ost'tu- 

tion of the suit), forme! the loint family estate, and were held by the 

talukdar in trust for the family and subject to the ru es of the 
It was pointed out in the judgment that the plamt did not allege that he 
phintiflshaibean dispossisi^ed of their rights, but that the 
Jowahir Smgh intended to dispossess them and to put a stop to their 
receipt of the pi-odts. asking no other relief than that after 
proper orders might be passed, and uot praying for separate possession or 

partition. 

Toe conclusion of that julgmonb was as follows; — 

“ Upon the whole, theu. their Lordships are of opinion that it is to be 

presumed from the acts and transactions of the defendant 
I decUr»tion of t,u« hy him io favor of tho lomt taoulv, f 

the time of toe quarrel in 18B.3 all the v.iURes in suit were hel.l by the 

deteodant io truit for the family, as a joint family estate J’J, 

the rules of [496] the Mitakshara; and they reioice 

subject of the Crown, who renderel ®, 

the time of the rebellion, has not been deprived of al his P^e ' sence of 

Act of Coefiseat.on and through the wan of ^'’X,!im 

remembrance on the p irt of the oflicers of Go’f ° ” 00 rtv 

which he bad upon tne Government (or the 

sessed of therrig^rbut "I'r^W Vb"a\ the dUndanU^^^^ 

the coromencament of the suit. comDlate 

“At that time there does no 

separation or division of the family, and ^nv definite 

partition of the estate. Harden Bakeh was "'"/j t lliX 
portion of the estate, but merely to thengi s humbly advise Her 

Lily. Their Lordships cannot, therefore, do jndglnts 

Majesty, which they will do, to ‘ ’ndto de-lare that the defendant 
and decrees of both the lower Cnurts and to deJare ^ 

holds the villages in suit in ‘°\[^®^’^shera, and to order and decree 
estate, governed by the rules ® ' ,, |q villages, and the proceeds 

that the delendant cause and a ow the said accordingly; and 

SaTh'e d^o p:v“hrc*^:t's plamtid Harden Baksh in both the lower 

JO 0*, 

H,ta,o Botsh, io this ,ppo,l Io Po'O b, ‘bo ,oopoopoo, 

f^n f-hfl arcument of this appeal whether, 

by reaslT" S, ‘^rte 

^:^4Vof^ r fpptn rte^^arhat Singh. share as 

well as hi8 own. , g; ^ had, after the [497] 

defendant. 
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Their Lordshirs have nothing to do with any agreement or arrange¬ 
ment winch may have been made by any of the parties subsequently to 
he commencement of the suit, and they will humbly advise Her Maiestv 
that the decree to be made in this appeal bedeclared to be made witliout 
prejudice to any question that may arise in respect of any agreement or 
ariaugemcnt (if any) which may have been made or entered into bv or 

subsequent to the commencement 

In execution of the order f2-2nd March. 1379) which followed upon 

the above judgment. fJardeoBaksh obtained an order from the Sitanur 

appeal to the JudicialCommissioner (llth September, 

lo/Jh that proclamation bo made, by beat of drum, in each of the 113 

villages forming the subject of the suit, that these are the estate of a 

joint undivided Hindu family, in which Thakur Hardeo Baksh has a 

members rights; aud which is held by Thakur Jowahir Siogh'in trust 

for the joint family; and that Thakur Jowahir Singh be enjoined, in the 

words of the decree, that he do cause and allow the said villages, and the 

proceeds thereof, to be managed and dealt with and applied accordingly, 

V* bable to be proceeded against under s. 260 of Act 

X 01 lo7 i. 

application {'2nd June, 18301 made by Hardeo Baksh under 
the Oudh Land Revenue Act. XVII of 1876, ss. 57 and 58, for the entry of 
bis name as a co-sharer in the CoUectorate register kept in pursuance of 
s. 56 of that Act, an order to that eflect was made in reference to the villages 
as set foith in their Lordships’judgment. Afterwards, in further proceed* 
logs in execution agfiinst theestatein possession of Jowahir Singh, the 
Judicial Commissioner, while maintaining the order of June, 1880, stated 
his opinion as follows in regard to an account of the prohts pending suit: 

It IS quire true, aa urged by decree-hoider’s counsel, that a managing 
member of a joint Hindu family is bound to render an account of his 


management to his co-sbaiers ; but the 6rst question forme to determine is 
whether, under the decree of the Privy Council and the order above [498] 
referred to, the decree-holder can enforce his rights to share from the com' 
mencement of this litigation to date of decision, in execution of his decree, 
01 must bring a separate suit; and, under all the circumstances, it seems to 
me clear that he must proceed by suit.” 

led to the first of the present suits, commenced 14th December 
1880, in which Hardeo Baksh claimed— 

(а) To recover one-third share of Parbat Singh and Guneshi Singb 
ID the 113 villages, the subject of the former suit, on the basis of an agree¬ 
ment of the23id of March 1870. ard that it be declared that the with* 
drawal petition of the 5ih of February 1874 was invalid and of no effect. 

(б) To recover two-thirds of all pronerty (other than the said 113 
villages) acquired from the profits of the joint estate in the hands of 
Jowahir Singh. 


(c) To be placed in separate possession by partition of such shares- 

{d) That, to the extent of the above-mentioned shares, the defendant 
be ordered to render aceounrs of the " mesne profits ” during bis mauage* 
ment, and also from 23th August 1865 up to the present date and to the 
date of partition in future ; and to pay all the money that may be found 
due, after deduction of all proper charges and costa of purchasing osta^s, 
etc., with the exception of so much profits of the third share of the H 
villages for which plaintiff’s name had been entered in the Eevenud 
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Becords, and for wbioh he could seek his remedy in the Rent Court since 
1288 F 

The agreements referred to in the plaint wore the following : Whilst 
the suit of 1865 waspending, an agreement, dated ;23rd March 1870, was 
executed between Haideo Baksb, Parbat Singh, and Gunoshi Singh 
desciibed as co-shaievs in Basa Dih; and. referring to the suit, they 
agreed that, if any one of them withheld payment of money for the 
expenses of the suit in proportion to his share, he should be held to 
have parted with bis share to the other or others. Again, on the 5th 
February 1874, Paibat Singh ard Guneshi Singh filed a petition, termed 
a boz dawa or withdrawal of claim, expressing their satisfaction willi \yhat 
had been awarded to them bv way of maintenance by the Talukuars 
[499] Committee of the British Indian Association upon a reference to 
aibiiration. The Courts in India having held these agreements to be oi 
no effect, and no question having been raised as to them on the present. 

appeal, they are not material to this report. 

Jowahir Singh having answered, alleging, among other things, that 
the estate was impartible, issues were fixed, raising questions of which, 
for the purposes of this report, the following only aro those that require 
mention. whether the suit was haired by limitation ; whether'^ the 
family had ceased to be joint on the occuirence cf the liUgatioD of 18 do , 
whether a sbaie could be claimed in the profits and the additions to tbe 
estate since that date; and whether the claim to an account was 

cognisableinaCivilCourtand. ifso, backtovvhat date. 

Meantime. Jowahir Singh, having previously sued to have the 

order of the 2Dd June. 1880, which gave dakhtl khar^j to Hatdeo Laksb. 
Bet aside ta euit which ended in being declared non-cognisable by 
tbe Civil Courts) brought tbe second or cress su't on 4th August, 
1881. By this Jowahir Singh sought to establish that the onJer of Her 
Majesty of 22nd March. 1879. did not declare Hardeo Baksh to be 
enliiled to ai.y definite portion of the fannly estate, but t.ore\y to 
riehisofatnembetof aioint Hindu fanntly entitled e ore to ebare 
in the pro fits only, as distinguished from 

account of his share in them, but not to a partition of the estate, it being 

impart^bK^^^ of these two suits was dismissed (3rd January, 1882) by 

the District Judge, who held that the suit was oot Varied h^tatioo 
but on other grounds, could not be maintained. A though Hardeo Baksh 
was entitled to a shave in tbe rents and profits as he bad been declared 
Tbe he was not en.i,led to partition of tbe talukdar. es.ate, nor m 
regard to the provisions of Act XIX of 1868. could he claim an account 
of the rents and profits of the vil^ges m tne 

in such cases being confinrd to ibo Revenue Courts. The District Judge 

aVehtldthau" " 

plaint, acquired the rights of Parbat bingh and Gunesbi ^'^gh 

rSOOl An anneal against this decision was dismissed by tbe Jud cial 
Commissioner (I2th Sepiember 1882). who was of opinicn that the clairn 
Tortbe hare ort^^^^ and for the share of the P-^rtyjrc^iased 

•*u .L C 4 bv time. Without its coming under art. l^if 

of the :X n of Act XV o^VsVV. there «as euougb to bring it «ithio 

A =nif the District Judge’s decree (15th February 1883) 
... iLt H^To cne-.h,rdof the profits of 

the Tillages, as they stood at the time of the suit of 1865. In ettcot this 
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was io favour of Jovvabir Singh. As to the impartibility of the estate, 
which the Jivlge held established, he expressed his opinion that his judg¬ 
ment on this point in the other suit had not been overruled by the Judicial 
Commissioner, who had disoosed of the case on another point. 

On appeal, the Judicial Commissioner sought to reconci'e the imoarti- 
bility of the talukdari estate with the declaration of their Lordships 
in 1879. which in his opinion had only declared the rights of H'irdeo 
Baksh as a member of the family io a manner consistent with bis 
not having the right to divide the estate itself, though he had a right to 
share the profits. In raodificatioo of tlie decree of the D.strict Judge, he 
ordered that Hardeo Baksh should have one-third of the estate separately 
apportioned to him, but that this should be held by him as an under- 
proprietor, paying the Government revenue, with the addition of 10 per 
cent to the talukdar. 

IJardeo Baksh having died in 1884, his sons, the abovenamed appel¬ 
lants, appealed from the decrees in the first and second suits, and Jowahir 
Singh filed his cross appeal in the second. Thu appeals were consolidated 
by an order of oth June 188C. 

Mr. J. F. Leith, Q.C., and Mr. C. W. Arathoon, appeared for the 
appellants. 

Mr. H. V. Doync and Mr. Theodore Thomas, for the respondents. 

For the appellants it \vas argued that the decisions of the Courfce 
below, though differing on the point of limitation, as to which the opinion 
of the District Judge was correct, were both wrong in dismissing the first 
suit. This should have been considered [501] as a sequel to the suit of 
1865, it having been rightly held in the execution proceedings of 1880 
than to obtain an account of the rents and profits, pending the suit of 
1865, this suit was necessary, as it also waste obtain the share of Hardeo 
Baksh in the villages purchased out of the profits. The Judicial CommU- 
sioner had erred in applying the law of limitation to the first suit; and 
both the Courts below were wrong in concluding that the Revenue Courts 
alone had jurisdiction to deal with the claim for the rents and profits of 
the vilUges other than those as to which Hardeo Baksh had obtains 
entry of bis name on 4th June. 1830. To all, except the latter, Act XIX 
of 1868, ss. 83 and 106. were inapplicable. The decree in the first suit 
should, therefore, be reversed. 

The decrees of the Courts below in the second suit, which in effeo 
declared the impartibility of the estate, were also erroneous. They were 
in contravention of the decision of their L irdships in 1879, which regarde 
the estate as subject to the law of the Mitakshara. The Judioiw 
Commissioner, in ordering that the one-third share decreed should be he' 
by the heirs of Har.leo Baksh as under-proprietors paying their quot^ 
revenue to the talukda*", with the addition of tan per cent., bad m ® 
a decree which could not be supported. 

For the respondent Mr. R. V. Doyne and Mr. Theodore Thonw^ 
contended that the decision of the Judicial Commissioner in the first sui 
was correct on the point of limitation. The claim of Hardeo Baksh to 
a separate allotment of his share as a member of the family, not P^*i 
ward when the suit was commence! in 1865, in the end had resolve! i ^ 
into a mere claina for partition. This had not been made in . 

Again, wit.hnut reference to limitation as a suit for the partition o 
estate, the claim had been rightly dismissed, whatever might be the 
to share in the rent and profits. 'And lastly, as to the latter, tho * 

of Act XIX of 1868 were applicable to deprive the Civil Oour 
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iurUdiction. The collection of rent, for such at most was the right of 
Hardeo Baksh, could bo made only according to the law which gave 

lurisdiction to the Revenue, and not to the Civil. Courts. , ,, . 

[802] In the second suit the talukdari estate had rightly been held to 
be impariible. there being nothing in the nature of such an estate 
* inconsistent with its being held by a joint family ; arid cousoquently there 
was no contravention of the order of 2‘2Qd March 1&79. 

Mr./. F. Lcif^i.Q.C.. replied. . 

On a subsequent day. 19th February 18S7. their Lordships judgment 
was delivered by :— 

JUDGMENT. 

SirR. Couch:— The parties to the suits, which are the subject of 
these consolidated appeals, are members of a Hindu family in Oudh being 
the sons and grandson of three brothers, Hewanodral Srngh. Khawaii. Singh, 
and Fateh Singh. One of them. Hardeo Baksh, died pending the 
appeal to Her Majesty in Council and tire appellants arc his sons 
and representatives. Prior to the annexation of the kinedom of Oudh 
the family was joint, the respondent .lowahir Singh being the bond 
of it and the manager of tlio family property. Tire lands which 
belonged to the family were confiscated to the Hritisli Government Irv 
Lord Canning’s Proolamalion of ilarch 18o8, and on •'I’e -mh of Apid 
1858 a summary settlement of them was made with Jowah r hmgl I e 
was consequently included in the list of taluk,lars in acceidanco with tho 
Government letter of the 10th of October 1859, and a sanad was granted 

to him. Alter the passing of Act I of 1869 he_ was “ “ 

List No, 1 under s. 8 of that Act, acd in List No o. On the -Hth of Augm 
1865, Hardeo Baksh and Parbat Singh brought a suit m the Se tlement 
Court which then had jurisdiction in the matter 

by a petition of plaint, in whiclr they stated that since the death of heir 
fathers, they bad been, according to the old order of things living ■ 

their expenses being paid out ol the prohts of tlie estate the plaint Bs 
continufng in possession of the taluka, and the kabuliat standing m the 

name of the ddendant; that he intended ra^ 

land without any co-sharer and^hat a sumnrary. 

With and a ^amd granted to him a ^ ^ 

favour of Jowahir S'oeh. and mrae ■ the Oudh Courts. 

Council. Itisunnecessaiy toreler t-oinej h 

T. Eajah KaM Persad not then reported but since reported, L. K. 4 I. .. 

TLirLordships are of opinion that, up to the time of Lord Canning’s 
Proclamation th? whole of the village^tioned in the summan^ 
• (j) I'i M. i. A. 
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ment were tha joint firaily proparty of the patitioner aal Parbat Singh 
and the <lyfen(l int, and that they wore either ancestral or purchased with 
the procaads ol ancestral estate. The defendant himself, more than a year 
after the date of the summary settlement, stated in his denosibion on oath 
m ido in another case, on the Sill of July. lSo9. that the custom prevailing 
in liis family was that if his cousins, meaning the plaintiff and Parbat 
Singh, who were his partners, sho ild claim, they would get their shares 
divide 1: Ho said. They at presmt live with ms, and receive food and 
clothins.' It does nob appeir clearly from the latter words whether the 
estate was held as joint family property or whether the defendant merely 
made an allowance to the plaintiff." 

^ Tbeii Lordships then,after saying that the lower Courts anpeared to have 
oocideJ the case merely upon tlie ground that the defendant was protected 
by the sanad, advised Her Majosty that the Commissioner should be 
directed to try, or to refor to blie.Settlement Officer for trial, the issue whe¬ 
ther the respondent had in any and what manner agreed or become bound 
to liold the villages comprised in tlie summary settlement and sanad, or the 
rents and profits thereof, in trust for the appellant and Parbat Singh, or 
either of them. Her M ijesty's Order in Cjunoil was made accordingly. 

[S04J On the Idsh of Djcomher 1877 the Commissioner found that 
there is no proof of any fresh act or agreement on the pirt of the res¬ 
pondent by which he hecam) boun 1 to ho'd the yillages alluded to iu the 
issue sob in trust for the appellant and Parbat Singh, hut that they were 
an undivided Hindu family up to 1SG5 and biiat the joint interest extend¬ 
ed to the whole estate then in possession, ancestral and acquired." 

The appeal came before this Committee again in J inuary 1879, and 
judgment was delivered on the 1st of March. It is sufficient to quote the 
following passages from it. Hiving stated the finding of the Comtnis* 
sioner and that it was fully warranted by the evidence, it says :— 

Their Lord^liips are of opinion that the facts so found, coupled with 
the statement of the defeudantin his application for a summary settlemaDt, 
to the effect that Hardeo Baksh was his partner, and with his depositioo 
of theSch of July 1 S.j 9, in which he stated that the custom prevailing iu 
his family was that if his cousins, moaning the plaintiff and Parbat Singh, 
who were his partners, should claim, they would get their shares divided, 
afford sufficient grounds to justify their Lordships in presuming that, 
up to the time of the quarrel in ISGO, it was the intention of the defendant 
that the villages included in the summary settlement and sanad should be 
held hy him in trust for tlie joint family, and as a joint family estate, 
subject to the law of the Mitakshara." 

Their Lordships then state the reasons for their opinion, that the Act 
I of 18G9 did not operate so as to change the relative conditions 
parties, and to put an end bo the trust upon which the defendant had 
previously held the estate, and conclude by saying :— , 

The plaint does not allege that the plaintiffs have been dispossessed 
of their rights, but merely that the defendant intends to dispossess them 
and to pub a stop to the profits enjoyed by tliem, and they simply 
that they he nob deprived of their right. 

Their Lordships must deal in the case as it stood at the commence- 
ment of the suit. At that tims there does not appear to have been any 
complete separation or division of the familv, and the plaintiffs do not pray 
for a partition of the estate. Hardeo Baksh was not entitled to ai^y 
deGnite portion of the estate, but merely to the rights of a member of a 
joint Hindu family. Taeir Lordships cannot therefore do more than 
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humbly advise Her Majesty, which they will do. to allow the appeal, and 
to reverse the judgments and decrees of both the lower Courts, and to 
declare that the defendant holds the villages in suit in trust for the joint 
familv, and as a joint family estate governed bv the rules of the Mitakshara 
[805] and to order and decree that the defendant do cause and allow the 
said villages, and the proceeds thereof, to be managed aod dealt with and 

applied accordingly.Their Lordships have nothing to do with 

any agreement or arrangement which may have bsen made by any of the 
parties subsequently to the commencement of the suit, and they will 
humbly advise Her Majesty that the decree to be made in this appeal be 
declared to be made without prejudice to any question that may arise in 
respect of any agreement or arrangament, if any, which may have been 
made or entered into by or between any of the parties to the suit, 
subsequent to the commencement thereof. ” 

Any member of a joint Hindu fimily may sue for a partition of the 
family estate, unless there is a family U'sage or a special law which 
makes it impartible. Jowahir Singh had himself said in 1859 that the 
estate was partible, and this is one of the grounds upan which it is said 
that up to the time of tiie quarrel in 1865 it was his intention that the 
villages inclu led in thesummiry settlement and sanad should be held by 
him in trust for the joint family, aod as a joint family estate. Their Lord- 
ships notice that the plaintiffs did not pray for a pirtition of the estate, 
and therefore say they cannot do more than advise II'»r Majesty to declare 
that the villages wore held in trust for the joint family, and as a joint 
family estate. Tne order which followed this was apnlicabla to a joint family 
property. There does not appear bo be any reason for thinking that it 
was considered that the estate was impartible, and was to be hold as 
such in trust for the family. 

The order of Her Majesty in Council is dated the 22nd of March 1879. 
In or about May. 1879, Hardeo Baksh applied to the Court of the Deputy 
Commissioner of Sitapur for execution of it. The Deputy Commissioner 
made an order, from which there was an appeal to the District Judge, and 
from him to the Judicial Commissioner, who, on the 11th of November, 
1879, ordered proclamation to be made by beat of drum in each of the 113 
villages forming the subject of the suit of what had been declared by the 
order in Council. On the 2nd of June, 1880, Hardeo Baksh apoli^'d, 
under Act XVII of 1876. the Oudh Lind Revenue Act, ss. 57 and 58. 
to have his name entered as a co-sharer in the taluka io the register which 
the Deputy Commissioner of each district is by the 56bh section of the Act 
[806] directed to keep. And on the 4th of June 1830 the Deputy Gommis- 
sioner ordered that— 

"The name of Tbakur Hardeo Bak^h will therefore be eotered io the regiscer of co- 
Bharers (the extent of bia interest being one-tbirdi in the joint family estate, consisting 
of the villages mentioned in the jadgm-jQt of the Privy Council. 

" Thakur Jowahir Singh will rem»io manager and lambardir. 

" This order refers to the following villages 

“ 1 . Villages comprised io the Summiry Settlement ... ... 

"2. Villages granted in reward for services during the Mutiny (afterwards 
demarcated as 12l -• 

"3. Villages acquired from the profits of the estate after Summary 
Settlement ... ••• — *•* 
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" Afterwards demarcated as ... 

•' Thakut Jowahir Singh will pay applicant’s costs.” 

335 




s»s 


113 

105 


1887 

Feu. 19. 

Privy 

COUNXIL. 

14 C.493 
(P,C.) = 

14 I.A. 37 = 
11 lad. Jur. 

232 = 4 
Sar P.C.J. 

758 = 
Raflque 
Jackeoo’e 
P.C. No. 97. 


14 Cal. 507 


INDIAN DECISIONS, NEW SERIES 


[Yol 


This ortlor w<as altirmed on appeal on the 13th of July 1880, but the 
Judicial Commissioner, on an appeal from another order relating to the 
execiuiori. held that, in execution of the order in Council, Hardeo Baksh 
could not o)>taiD an account from Jowahir Singh of the rents and 
prolits of the taluk from the commencement of the litigation, but 
for that purpose must proceed by suit. This was on the 2Qd of August 
1880, and on the TJth of December 1880, Hardeo Baksh instituted the 
first of the suits which are the subject of these appeals. 

The plaint, after stating tlie facts, and that on the 30th of May 1879, 
the defendant refused to determine the amount of wasilat (amount 
collected), and to adjust accounts of the profits which had accrued during 
tho pendency of the suit, and with which considerable additions had been 
made to the family estate, and to fix the exact ex'ent of the share to which 
the plaintiff was entitled, prayed that a bnz daica (petition of withdrawal 
of suit), dated 5th February 187-1, executed by Parbat Singh and Guneshi 
Singh in Jowahir Singh’s favour, whs invalid and of no effect as against a 
previous agreement of 23rd March 1870, executed in the plaintiff's 
favour, and that the piaintiff was entitled, as against Jowahir Singh, to 
recover Parbat Singh and Guneshi Singh’s share in addition to his own; 
that tho plaintiff [507] should he put in separate possession by partition to 
the extent of the aforesaid shares of the 113 villages, and all the property 
which bud been aenuired by Jowahir Singh, with the profits of the joint 
estate and the joint properly nob included in the former suit, a list of 
w hich was attached to the plaint. It also prayed that, to the extent of 
the above-mentioned shares, the defendant should be ordered to render 
accounts of the profits during bis management, and to pay all the money 
that might be found due after deducting all proper charges and costsof 
purchasing estates, with the exception of so much profits of the tbiid 
share of the 113 villages for which the plaintiff's name had been entered 
in the Revenue Records, and for which bo could seek his remedy from 
the Rent Court, since 1288 F., the timo when his name was entered. 
The lists attached to the plaint contained the names of 144 villages, >n 
addition to the 113, also a number of debts due bo the estate on mort¬ 
gages, a large number of bond debts, and moveable property of various 
kinds of considerablo value. 

Jowahir Singh in his written statement said that, by the ojis 
rfflira cf the 5th of February, 1874, and byway of family compro®'®®' 
Parbat Singh and Guneshi Singh relinquished all rights and claim 
to a shave in the taluka in his favour, and declared themselves satis* 
lied with and accepted from him certain property as and by 
maintenance which had been awarded to them on the 11th of July, l^o ’ 
under an arbitration of the British Indian Association ; that 
property in his possession at the date of the institution of the 
was barred by the law of limitation as well as by s. 43 of Act X of 1 ’ 

that the plaintiff was not entitled to any accounts from 1865 or floy ® 
date, and was in the position of an ordinary sharer suing a 
who would have bis remedy in the Rent Courts and ip .jjg 

three years’ profits only; that the plaintiff was not entitled to 
partition prayed for; and that he, Jowahir Singh, held the ^ 

an integral impartible estate according to the rule of primogeni 
without any trust in respect of such talukdari rights and status, thoug^ 
as ruled by Pier Majesty in Council, subject to a trust in respect o 
portion of the prolits in favour of the plaintiff. The plaint was 
ed by making Parbat and Guneshi Singh defendants, and prayJRS 
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[508] i£ the plaintiff was held to be not entitled to their full share, it 
might be decreed that as a joint property it was divisible in equal shares 
between him and Jowahir Singh. 

The District Judge in his judgment, dated the 3rd January 1882, held 
that the suit was not barred by the law of limitation. This, in their Lord- 
ships’ opinion, was right. The plaintiff had in 1879 been declared by the 
order in Council entitled to share in the 113 villages and the proceeds 
thereof as a joint family estate. It was preposterous to allege, as the 
written statement did, that his claim to that was barred by the law of 
limitation. It clearly was not. It was equally preposterous to allege that 
he had his remedy in the Rent Court for the profits of the estate received by 
Jowahir Singh whilst the suit of I 860 was ponding, and that ha could only 
recover three years’ profits. The provision in the Oudh Rent Act (XIX 
of 1868) supposed to be applicable is cl. 15 of the 83rd section, which 
gives exclusive jurisdiction to the Courts of Revenue in Oudh over suits by 
a “ sharer against a lumberdar or co-sharer for a share of the profits of an 
estate or any pare thereof, or for th^ re.jdering and settlement of accounts 
in respect of such profits.” And by the I06ch section, suits for the recov¬ 
ery of a share of profits are to be instituted wichm three years from the 
date on which the share of profits claimed shall have become due. A mem¬ 
ber of a joint Hindu family cannot sue for a share of profits, as he has no 
definite share until partition. These provisions might apply to the profits 
of the 113 villages after Hardeo Baksh had been entered in the register as 
a co-sharer under the order of the 4th of June 1880. but they are 
applicable only to co-sharers, and it seems only where the co-sharers 
and lumberdars are entered in the register, and therefore they could not 
apply to the 144 villages, and certainly not to the moveable property of 
the family. Moreover, this defence is inconsistent with the defence that 
the taluka is impartible, for by the entry in the register Hardeo Baksh 
was made a co-sharer to the extent of one-third. That entry still remains, 
and Hardeo Baksh may fairly contend that there has been a partition 
of the 113 villages. This is the reason for bis excepting from his prayer 
for an account the profits of those villages since the entry m the register. 

[509] The District Judge, in considering the question of the parti- 
bility of the estate, took this view of the entry in the register, and said the 
Revenue authorities had acted upon an interpretation which they had 
placed upon the order in Council. He tlien proceeded to dispute that mter- 
pretation, and quoting only the passage m the judgment of this Committee, 
"acd the plaintiffs do not pray for partition of the estate. Hardeo Baksh was 
not entitled to any definite portion of the estate but merely to the right of a 
member of a joint “Hindu family " he says : The plaintiff could no there¬ 
fore, upon the strength of the Privy Council’s decision, claim a partition of 
the estate to the extent of his share in the profits, for the Privy Council has 
distinctly recorded that the plaintiff is not entitled to any definite portion of 
the estate.” This seems to their Lordships a rather strange misapprehen¬ 
sion. for until partition no member of a joint Hindu family is entitled to a 

definite portion of the family estate, and if that be a reason for his not 

being able to claim a partition of the estate, a partition could never be 
claimed. Independently of the construction which the District Judge thus 
put upon the judgment of this Committee, he pronounced bis own 
opinion that under the Act I of 1869. or the sanad, the estate was not 
partible. The District Judge, then proceeded, erroneously in their Lord- 
ships’ opinion, to treat the claim for an account of the proceeds of the 
family estate as a claim for mesne profits, and quoted the provisions of the 
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Cofle of Procofliiro as to mesne orofits. These provisions are intended for 
anrl are ain’^hcable to suits for land or other property in which the plaintiff 
has a speoific interest, and not to the suit which was instituted in 1865, 
or to a suit for a partition where he has no specific interest until decree, 
llo then said that, as there was no doubt the princioal parties in the case 
stand in the position of co-sharer and lumberdar respectively, the claim to 
any share in tliQ profits of the estate must he preferred in the Revenue 
Court. So far as regards the 113 villages after the entry of the names this 
might he true, hut the Rent Court bad no jurisdiction to take an account 
of the family pronertv, consisting of tho proceeds of those villages and of 
ottier property, ind to make a partition of the whole. The most it could 
lio would be to make a partition of the 144 villages, or any others that 
might have bneu purchased [510] and become family property. Finally, 
after deciding that the agreement of the 23rd March 1870 did not give 
Ilardeo Baksh a title to Parhat Singh's share, ho dismissed the suit with 


costs. 

Mardoo Baksh appealed to the-Tudicial Commissioner, who. on the 
12bh of September 1882, gave his judgment. He agreed with the District 
Judge that Hardeo Baksh had not acquired a right to the shares of Parbat 
Singh and Guneshi Singh, and he held that Hardeo Baksh, having had 
his name entered in the revenue registers as a co-sharer, showed that he 
had ceased to be a member of the joint Hindu family, aud that his claim 
to an account for a sharo of the profits and for a share of the property 
purchased with the profits was barred by the law of limitation because hfl 
bad failed to sue to enforce his right to share or for partition in 1865. It 
is difficult to see how it could be thought that he failed to sue toenforce 
his right. In their petition, to the Settlement Court in 1866 , by which the 
suit was begun, he and Parbat Singh prayed that, after enquiry, proper 
orders might be passed so that they should nob be deprived of their rights, 
and the order in Council declared that Jowahir Singh held the 113 
as a joint family estate, and that they and their proceeds should be apphw 

accordingly. After that there could be no application in the present suit o 


the law of limitation to those proceeds. . 

The Judicial Commissioner then held that Hardeo Baksh was do 
entitled to any benefit from the resignation by Parbat Singh a-nd Gunes > 
Singh, because he had ceased to be a member of the joint family. ® 
baz dawa was executed on the 5th of February 1874, and their Loras 
are unable to understand what ground there was for saying that , 
Baksh had then ceased to be a member of tho joint family as rega 
the estate, though in other respects there might have been a separa lo ^ 
Finally the Judicial Commissioner held that it was not necessary 6 
into the question of the partibility of the estate, and dismissed the ' 

Their Lordships have indicated their opinion that the 
of the lower Courts in the first suit, except that of the District 
on the question of limitation, are erroneous, and it [511] is now neces^^^^ 
to refer to the second suit. This was brought by Jowahir Singh aga ^ 
Hardeo Baksh on the 4th of August, 1881, and the plaint nraye 
declaration of the share the defendant was entitled to in the villanQ® ^ 
in the schedules, which were said by the District Judge to he i 
with the property in suit in 1865, and that it might be further 
the plaintiff was entitled to hold the property mentioned in the sc 
as an integral impartible and indivisible estate or taluka, ^ tbfl 

beneficial interest of the defendant in respect of the profits 
extent of his share as declared by the Court. The District Judg® ^ ® 
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the opinion he had declared in the first suit, that the estate was impartible, 
and said that Hardeo Baksh was only entitled to one-third of the profits of 
the property. The Judicial Commissioner, on an appeal to him, had to decide 
the question of partibility. wliich, in the first suit, he had left und^ided. 
In his judgment oo the I6th of July. 1883. he decided tnab Ilardeo Baksh 
should “be declared entitled to have one-third of the estate separately 
apportioned to him, the one-third share so allotted to him to be held by 

him as a sub-proprietor, and subject 10 the payment of the Goverument 

revenue, plus 10 per cent.” . . , « it j 

The decree which was passed upon this judgment cannot be allowed 

to stand. It does not give to Hardeo Baksh the right which by Her 

Majesty's order in Council he was declared entitle 1 to. The village, arid 

the proceeds thereof were by that order doolarod to bo a joint family 

estate, govereed by the rules of the llitakshara, and one member of toe 

family could not rightly bo made a sub-proprietor to another meiuber of 

his share of the family property. Also the contention of .lowahir Smgh 

in this and in the first suit, that he hold the ta uka as an integral 

impartible estate to himself and his heirs accordin.g to the rule or Pfurogem- 

ture, subjeot to a trust in respect of the profits, is mconsistont « 

estate being governed by the rules of the Mitakshaia. ^he dmeo on liat 

he should cause and allow the villages an 1 “ 

be managed and dealt with aod applied accordmgly, th. t is, a= a 

joint family estate, shows tliat the declaration that he 

in trust lor the joint family was not "'“"Y ?i 'tTimlirbltT-a 
[512] estate. Ho did hold them intrust for the joint family, but a, a 

joint family estate they ware subject to pirtitioo, a 

bound to allow the partition to be made. Notwjthstand.ng Hardeo 

Baksh's clear right to a share of the profits of the 

has pertinaciously refused to give any account of what he ha, beoo 
receiving since 1865, and their Lordships regret to see he has 
up to this time m not doing so. The sjnt for partmoo and an iieooun 
stands dismissed by both the lower Courts, add Haideo Baksh jms 

only been declared in the second suit to ^ ^ □ Maiestv ia 

third share, against which doclarat.on he f PP®f he 

P/Minml Tf ifl nnnftcessarv to Consider whether he became entitlecl. as ne 

S to art o“reTarL of Parbat Siogh and Guoe^i Singh because 

in their Lordships' opinion, he was concluded 'j;®” “'a'cemg more ^^han a 

one-third share in the family property, by o g villaee'! which 
entry of his name as a co-sharer of one- hi,-d ‘‘'P 

order was affirmed on appeal, and is treate m ® ^ nuestions 

as a anhsiatine order. The second suit was unnecessary, as the quebtions 

raised in it might have been ^‘'VTdd^beTnallv 

to be djemissed with costs in those 

Bhou d be djsm,seed with 0 ^ of, including therein the 

what the jomt property oUhe^ Singh, and tor that pur- 
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also to ordor that Hardeo Baksh be at liberty to apply under e. 57 
Act XYII of 1876, the Oudh Land Revenue Act, to have his name entered 
as a co-sharer with Jowahir Singh in the immoveable property, to the 
extent of one third. The Judicial Commissioner may remand the suit to the 
[513] District Judge to do what is above directed, and their Lordships, 
under the circumstances, are of opinion that if any application should be 
made under the provisions of the Code of Civil Procedure for the appoint* 
ment of a manager or receiver of the estate during the inquiry and taking 
Lig accounts, and until the partition, it would be a proper case for granting 
it. Tlieir Lordships will humbly advise Her Majesty to reverse the 
decrees of the lower Courts, and to make a decree remanding the suit to 
the effect and containing the directions before stated. The costs of these 
appeals and of the cross appeal are to be paid by Jowahir Singh. 

Appeals allowed. 

Gross appeal dismissed. 

Solicitors for Picthi Pal Singh and Uman Pershad Singh: Messrs. T. 
L. Wiho7i <t' Co. 

Solicitors for Thakur Jowahir Singh : Messrs. Barrow it Rogers. 

C . B. 


14 C. 513 (F.B ). 

FULL BENCH. 

Before Sir IV. Comer Petheram, Kt., Chief Justice, Mr. Justice 
Wilson, Mr. Justice Tottenham, Mr. Justice Norris and 

Mr. Justice Ohose. 


HAitADUAN Maiti {AppeUa7it) v. Queen-Empress {Respondent).* 

[4th June, 1887.] 

Forgenj—Intention—Penal Code. s. 466. 

Whore a document is made for the purpose of being used to deceive » Coorfr 
of Justice it is madewiUt the of being used for that purpose. 

A person, therefore, who, at the request of another seut to trap him, 
cates a document purporting to be a notice under the seal and signature ®‘* 
Deputy Collector, he being informed that the notice was required by such other 
person for the purpose of being used in a pending suit (there being, howeter, 

• in reality no such suit in existence!, is guilty of forgery, it not being neoessaU 
that the intention of fraudulently using the document should exist in thenn™ 
of any other person than the person fabricating the document. 

[D.. U.B.R. (1892-1896), 279 (284i Cr.] 

One Haradhan Maiti was charged and tried before a 
Sessions, sitting with Assessors, under s. 466 of the Penal [filfl 
witii having committed forgery of a document purporting to have been 
made by a public servant in his official capacity, and under ss. 109 ^ 
466 of the Penal Code with having abetted by conspiracy 
forgery. 

The facts were that, in accordance with a preconcerted 
sub-inspector of police sent a constable in disguise, named Maslandd^^r 
to the bouse of Haradhan, instructing him to persuade Hara 

• Pull Bench on Crimin.-il Appeal No. 192 of 1887, against the order pass^ Ij^' 
Oowley. Esq., Offioiatiug Sessions Judge of Midoapore, dated the 23rd of Matofl, 
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(who waa alleged to be a profesaional forger) to forge a certain notice 
purporting to iasue from the office of a Deputy Collector; and that, in 
obedience to theae instructions, Maslanddeen, taking with him an original 
notice addressed to one Mannu, issuing from the office of a Deputy 
CoUeotor, went to the house of Haradhan. and after telling him that 
hei required the notice for the purpose of a suit then pending between 
himself and a ryot (there being in reality no such suit in existence), 
and that he wished it to run in his name and not, as in the original, 
in the name of Mannu, arranged that the forged notice should be 
prepared and readv for delivery on tho next day, and that Rs. 25 should 
be paid for the work. On the next day payment was made in rupees, 
some of which had been previously marked, and the sum paid was made 
overffiy Haradhan to his father. After this payment had been made, and 
before: the original and forged notices were made over by Haradhan to 
Maslanddeen, a sub-inspector aud his constable, at a signal arranged and 
given by Maslanddeen, appeared on the scene and arrested Haradhan, 
finding both the original and forged notice on his person and the marked 
rupees on the person of his father; and on a search being made m the 
house of Haradhan, papers, on which rough cppies of the original nonce 
appeared, were found. At the trialthe prisoner proauced no evidence. 
Tbe'Judge. concurring with the assessors, found Haradhan guilty ot an 
offence under s. 466 of the Penal Code, and sentenced him to seven years 

rigorous imprisonment. 

The prisoner appealed to the High Court. The case came on before 
Sir Comer Petheram, C.J.. and Mr. Justice Ghose, who found the facts 
to be as stated above, but. doubting whether [515] the prisoner could be 
convicted of forgery on those facts, referred the question to a tuU 

Tbe Deouty Legal Kemembraocer (Ur. Kilby) for the Crown.—The 
receipt of monev by the aooueed to imitate a document bearing a Munsit s 
eeal and signature, and the fact that he made the document in order 
that it might be used to obtain a decree for the persoii who had B^id him 
to make it, chow that the document was a false one within the dehnitioo 
of 8. 464 of the Penal Code, and that the making of such a document was 
forgery within the meaning of s, 463, inasmnch as it was marie with he 
intent that fraud might be committed. The offence i» made up of the 
act of making the document and tho fraudulent intent The tact that the 
person who paid tho accused to make the document bad no intention of 
using it fraudulently does not affect the accused; his intention was undoubt¬ 
edly fraudulent, and it is only his intention that the law refers to. I 
submit that the law does not require that it shall be nossible that a fraud 
ean be committed where the intention is clear In Beg v. TytleijW, 
where drugs were sold to a woman in order that she might procure abor- 
tion, it was held that, although the woman was not m the condition 
necessary and had no intention to use the drugs, but had on y been 
employed by the police to trap the accused, the accused, huvmg sold the 
drugs with the intent they should be so used was gmlty--B. v Nash (2) 

Maule, J., says that it is not necessary to show an intent to defraud any 

particijar person ; and in B. v. HoHen (3) and B. v, Marcus (4) there was 
DO person who oould have been defrauaeo. 

No one appeared for the priaouer. 


(1) 14 Oox. 0. 0. 603. 
(8) Bass. & B. 164. 


(3) 3 Don. 0. C. 492 (499). 

(4) 3 0. A K. 866. 
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JUDGMENT. 

Tho judgment of the Court {PETHERAM, C. J., WILSON, J., Totten¬ 
ham, J., Nohhis, j.. aud Giiosk, J.) was delivered by 

Petiieraivi, C.J.—This case of Haradhan Maiti is a case in which 
Mr. Ju'itico Ghose and myself bad doubts as to the legality of the 
conviction, because we felt that a question might arise whether, upon 
the facts which were found, tlie otTence of forgery had been committed. 
I do not think we had any doubt tliat the facts [516] were correctly 
found by tho assessors and tho Judge, aud that the conclusion of facts at 
whicli they arrived was correct; the only doubt we felt was whether 
tliose facts amounted to a crime. 

The facts of the case are that in some town a person resided who was 
susv’ected of being a professional forger, and upon that suspicion the 
Sheristadar of the Judge’s Court and the police set a trap to catch him» 
and the trap which they sot (or him was that they took him a notice 
which had been used in some suit and asked him to prepare a notice like 
it. that is, to make an exact imitation of it in that form, only changing 
one or two names, and they told him that their object in having the 
imitation of the notice made was that it should be used in the proceedings 
in a certain case for tlie purpose of deceiving the Court; so that they 
employed liim to foige, or rather to make, a document for the purpose, as 
be understood them, of its being used to deceive the Court. 

It is perfectly clear that, if tho persons who employed the prisoner 
to make this imitation had been persons who were parties to a real 
suit and they had gone to him to prepare this document in order 
that they might bo able to deceive the Court in thatsuit, and be had made 
tho document for the purpose of its. being so used, he would have been 
guilty of forgery. But the doubt we had was whether a person could be 
guilty of forging a document when tho document was never intended o 
be used at all and represented absolutely nothing: in other words, whether 
the person who was tlie agent of the other for the purpose of making t e 
document could have a wicked intention when the person who emplojfl 
him, the principal, bad no such intention. Feeling that 
that the case had better be argued before five Judges, in order that 
matter might be considered and laid at rest once for all, 
consideration of the question we have all come to the conclusion 
the facts are sufficient to sustain a conviction and we rely^ upon the 
of Ecg V. Hillman (1). In that case the offence with which the 
was charged was that of supplying a noxious drug to enable a 
to procure abortion. The facts proved were that he had 
a drug. [517] tho effect of which, if it had been taken by a 
child, would have been to cause abortion : but that the drug was pure 
by a person whose object in purchasing it was to entrap the gjyg 

there being in fact no woman with child to whom id was intended 
the drug for the purpose of procuring abortion. In that case tud 
question arose, namely, whether the offence of supplying a drug to ° . 

abortion was committed when there was, in effect, no intention to g.^ 
abortion. In that case the judgment of the Court was giveu > i 
William Erie, who was then Chief Justice of the Common ^ 
than whom no greater authority ever sat on the English Bench) ao ^ 
he says is : " The question asked of us is whether the intention 
other person than the defendant is necessary to the commissiou 


(1) 1 Leigh & Cav. C. C. 343. 
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offeaoamade paaisliable undar this Sbatuta (24 and 25 Vic., c. 100, s. o9). 
We are all of opinion chat that question should be answered in the nega¬ 
tive. The Statute is directed against the supplying of any suostance with 
the intention that it shall be employed in procuring abortion. 1 he 
ptisooer, in this case, supplied the substance, and uiteuctad that it shoiUd 

be employed to prooure abortion. He knew of his Statute 

should be so employed, and is, therelote, within the words “ ‘^e Statute 
as we construed them. He is also, in our opinion, within the mischief of 

the Statute, and ought to be convicted.” 

It seems to us that that case is absolutely on all fours with the pre¬ 
sent, because Sir William Erie there says, in efiect, that 
was supplied lor the purpose of its being used to procure abo tion that is 

equivalent to supplying it witu the intention f b," 

case before us this particular document was made lo the our pose ol be 

iug used to deceive the Court, and, being made for that 
for the same reason as that on which it was held f 

committed in the other case, say that it was 

being used for that purpose, and tberuforu we think tliat the offence was 

committed and that the urisooer comes with,,, the ^ 

tute ; and as we feel no donbt that tne facts found were 

by the Judge and the ass6SSor,s, ova confirm the coaviciou and dismiss 

the appeal. 

Api)eal difimissed. 


T. A. P. 


14 C. S18. 

[518] ORIGINAL CIVIL. 

Before Mr. Justice Trevelyan. 

KALLY doss SEAh 

{Defendant)." L7th March. 1887.J 

saub, Re,iarar-niu tc prop.,',, pprekaui at Beg.sirar'. Sale - Doult/ul Mle, 
EaSarcaraeai , p,.,chaser where (a) there it 

Tbe Court will Qor. enforc'A tio .,,u,ng ■ oMfe) whira the title depends 

a raasonabla orebab hty ol Utuao s,,;,, ill.evorersod and inartiScial 

metma.onran?'"thl Oourl \Je .he corrolanon arrrvor at to be open to 

hi:! eolorced d. no. ,a,. w.thio these rules, 

a T"ir r. ri5 

the plaintiff m the suit of KaMj Vo ^ ^be 29th November 

or discharge a mad'in the above-mootionad suit. 

The referen^rwhich the said report was founded was one to enquire 
and reXt whether a good title could be made to eertam property purchased 

by one Kristo Mohun Sen. g^gigtrar disclosed that certain propor- 

The evidence t^ken No. 10. Carra Doss's GuUy 

ties, being No. 19, ^ , Muddun Dutt’s Linel. were formerly pur- 

(the latter being ancestor of Ram Chuoder Doss and 

chased by one JogulKishoreDoas properties were alleged to have been 

tttedttm^oThett pt^J^-worshiM^^ 

^ • Original OiviTeuiTN^Sia of 1884. 
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1887 only doouracntary evidence of this dedication produced previous to 1858 
March 7. was an extract from the Collector’s register, showing that on the 22Qd 
May 1802 a pottah was granted to the idol, and that the alleged dedicator 
Original the sliebait; that af^er the death of Jogul Kishore Doss his 
Civil, sons Ram Chunder Doss and Nobin Chunder Doss agreed to partition 
.~g the said properties, and that for this purpose, they entered into a 
■ deed of partition, dated the 11th March 1858, under [519] which, 
as the deed witnessed. Ram Chunder Doss, his family and descend¬ 
ants, took No. 19, Baboram Seal's Lane **to live and reside in for 
ever as permanent tenants to the ancestral idol, paying for the satoe 
tho rent at the due rate of Company’s Rs. 5 per month;” and Nobin Chunder, 
his family and descendants, took No 10. Carra Doss' Lane (No. 5, Muddun 
Dutt’s Lane) “ to reside in for ever as perpetual tenants of the said 
ancestral idol, paying for the same the rent of Rs. 5 per month;” fibat the 
deed further witnessed that the two brothers should take burns in perform¬ 
ing the worship of the said idol, the idol being removed from one 
brother’s house to the other in rotation : and that in the event of the 
party or representatives of the party whose turn it should be to perform 
the said worship not performing it. it should bo optional to the other party 
to perform the same at the expense of the defaulter. The evidence further 
disclosed that the worship of the idol was still continued and the Rs. 5 a 
month paid; that the grandfather of defendant performed the sheva; that 
the Collector had refused to grant a pottah with regard to the property to 
Nobin Chunder Doss. 

Subsequently Nobin Chunder Doss mortgaged the house No. 5, 
Muddun Dutt’s Line to Kally Doss Seal, Nobin Chunder alleging in his 
evidence that ho had informed Knlly Doss Seal that the property was 
dehutter ; this, however, was denied by Kally Doss Seal. 

Kally Doss eventually brought a suit on the mortgage, and the house 
No. 5, Muddun Dutt’s Lane, was sold by the Registrar and purchased by 
one Kristo Mohun Sen. Kristo Mohun then employed an attorney of the 
High Court to investigate the title to the house, and on such investigation 
it was discovered that there were no title deeds to the house, save and 
except the mortgage and the deed of partition of 1858. The purchaser 
on, as he said, discovering from this deed that the property purported to 
be dehutter property, refused to carry out his purchase, and the matter 
was by an order of Court referred as above-mentioned to the Registrar to 
report on the title. 

On the 29bh November, 1886, the Registrar reported that after consi¬ 
dering the evidence adduced before him in the presence of the attorneys 
for the purchaser and for the plaintiff, the defendant not appearing, he 
found that a good title could not be made. , 

[520] Kally Doss Seal thereupon took exception to this report, su 
mitting that the report ought not to be accepted or acted on, the 
being wrong in directing upon the evidence adduced before him tha a 
good title could not be made. 

At the hearing of the application to vary the report— 

Mr, Bonneijee and Mr. O'Kiiiealy, for the plaintiff. ^ ^ 

Mr. Bonnerjee. —There is no proof of any actual dedication w w 
distinguishes the case from Nollit Mohun Dos& v. Eketter Mohun Doss ■ 
Consent of the parties might put an end to the endowment So® 
Doorgajiath Roy v. Bam Chunder Sen (2). 

(9) 4 I.A. 63 (68). 


(l) Uoreported. 
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As to what U or is not suffioient to constitute an endowment, see 1887 
Brojo Soondiiree Debia v. Eanee Luchmee Koonwaree (1); Bam Pershad March 7. 

Boss Adhikaree y. Sreehuree Doss Adhikaree a o ORIGINAL 

There could have been no partition if the dedication was ^^ood. As 
to the question that ic was the duty of the Court to find out whether the CIVIL. 

objection taken was good or bad. I refer 

Alexander V. Mills (4); and an unreported case, Suit No. 567 o* 

Badhanath Mookerjee v. Taraknath Moofcerjee. decided by J-- ^ 

12th March 1876 ; and submit that the other side can at most show that 
there was a charge on the property of Rs. 5 per month, but to whom that 

"‘“urizc u»- 

actually bad, that the Court ought not to enforce it on a purohasei—Bfosse 

^^uXsTthi"title is a reasonable one the Court ought not to ®“forceit; 
the Collector's receints show that the “"^‘““■'srant was made as if there 

fcsd been a dedication; it is i“P°lb'e to obtain the d ,^„^ 

which took place some time in 1802. lTre , ' would 

property had been purchased in the name of the idol, Collector would 

have giwn a pottah in his name.] The presumption must J'J'.g 

in agLment with the documents produced ; the recitals in the deed of 1858 

are t621] evidence against the mortgagee. We have ‘'’® 

full power to deal with the property, dealing wi i lu ^ m j_ 

the creation of a rent payable out of the property. ‘^REV .lyan, J. 

Can the descendants of either of those persons ^ ' ^"7" 

is a sufficient covenant for the payment of rent ur g assistance' 

and even if there were a difficulty Z 

SiH /nSrie) Coke, 47a, ^mws the 

shad Doss Adhikares v. Sreeharee Doss ■ 
to prove his case. In Konvmr Dooroanath 

the Coil, t found “'■‘t the™ “® cLnd mUcr (8), there was a 

(9). As to the old rule of [[^y^pyrke v Waddinghamil2). 

Waterhouse (10); Simrmns v. HezeltineiU), Fyrfce v. ivaaa y 

Mr. Bonnerjee, in reply. 

ORDER. 

Trevelyan J—In this case I have to consider whether a good title 
can bcTarra Ltain honsa which has been sold in pursuance of a 

mortgage decree. _ 


IS— »PP-> B r '' 

„n8W.R.m ® m. 

(6) 8 Bligh. 68. (8) * igo 

<9)8 0.106. (9) 6 0.488 - 6 LA. 182. 

Ill) 6 C. B. N. S. 664 (671). 


XJ. 

(7) 4 I.A. 62 (68)-2 0. 641, 
(10) 4 Drewry. 382. 

(12) 10 Hate 1. 
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The matter was in accordance with the rules of the Court referred in 
tho first instance to the Eegistrar, who has reported that a good title 
cannot be made out to the property. 

Counsel on both sides have cited cases to noe as to what sort of title 
the Court can force on an unwilling purchaser. 

[522] The result of recent cases on this subject is laid down with 
precision in the last edition of Fry on Specific Performance, p. 388. On 
examining the title I will refer afterwards to what is there laid down. 

The abstract of title started with the mortgage, which recited that 
the mcrtgagor was possessed of, or otherwise well and sufficiently entitled 
to, the house and premises. 

On investigation the purchaser discovered a deed of the lUb of 
March 1858, made between the mortgagor and his brother Earn Chunder 
Doss and referring to this and other properties. This deed recites that 
one Jogui Kishore Doss, who was the paternal grandfather of these brothers, 
purchased in his lifetime (in the name of and appropriated for the sole 
purpose of the worsbipof a deity called " Muddun Mohunjee ” established 
by him) two houses, one of which is the bouse in question. 

The first question I have to decide is whether there was any endow* 
menb prior to the deed of 1858; the second question is whether the 
deed of 1858 created an endowment; and the third question is whether, if 
on the materials before me I come to the conclusion that there has been 
no endowment, there are circumstances in the title such as to prevent me 
forcing this tide upon an unwilling purchaser. I think the case otAlex^ 
ander v. Mills (1) shows that I must come to a conclusion on the first 
two questions. There Lord Justice James says:—*'As a general and 
almost universal rule the Court is bound as much between vendor aud 
purchaser as in every other case to ascertain and determine, as it best 
may, what tho law is, and to take that to be the law which it has so 
ascertained and determined.” 

As to the first question I have come to the conclusion that there is 
DO evidence from which I can be satisfied that there was an endowment 
prior to the deed of 1858. Much reliance is placed upon an extract from 
the Collector’s register, showing that on the 22Qd of May 1802 a potta 
was granted to the idol; that Jogui Kishore, the alleged dedicator, was 
described as shebait of the idol; and that in 1853 Earn Chunder andNobin 
Chunder, the parties to the deed of 1858 and gran'lsoos of Jogui Kisbor®' 
[623] were described as sbebaits. There is no evidence of the terms o 
the alleged dedication, and except the recital in the deed of 1858 which 
in vague terms, there is nothing to show that the profits of the houses 
were appropriated to the use of the idol The fact that the house was 
chased in the nameof the idol, and that the purchaser was describedlutj 
Collector’s books as the shebait, proves nothing. I cannot be satisn 
that there was an endowment until I know what the terms of the endo 
ment were. In the case of Brojo Soonduree Debia v. Ranee ^ 
Koonwaree (2) there was a conveyance to the idol and the shebait, but t 0 


was no evidence of the objects of the alleged endowment. 

It is true that it is difficult to prove the terms of an old endowm®®^' 
but there is no definite evidence as to what took place before 1858, fr® 
which I could infer the terms of the endowment. There is no doubt t 
the deed of 1858 is inconsistenc with the alleged anterior endowma^*'* * 
that since 1858 the parties have acted on the deed of tbatyeaf t _ _ 

(1| L. R. 6 Ch. 131. (3) 16 B. L. R. 176 not6=a0 W. B- 
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I think I must hold that prior to the deed of 1858 there was no *887 
endowment. In this conclusion I agree w.th the Registrar Does the Ma^ 7. 
deed of 1858 create an endowment ? The first paragraph of the oeed 
recites the partition of the moveable property of the two brothers^ The 
second and third paras, are as follows : “ That the said Ram Cbnnder CIVIL. 

Doss, his family and descendants, shall alone occupy and live ajd '■esido 
in the said house and premises No. 19, Baboram Seal s bane m llullunga 
aforesaid, and shall continue to do so ior ever as permanent tenants to the 
said ancestral idol called ' Muddun Mohunjee,' paying for same as 
hereinafter mentioned the rent at the rate of Company s f 

per month, commencing from the first day of the present 
in the Bengalee year One thousand two hundred and sixty-foui and tl e 

ground-rent and house-tax, including the expenses for the 
last-mentioned house and premises, shall be paid and borne by him tho said 

Ram Chunder Doss and his dosceudants. , . , n 

“ That the said Nobio Ghunder Doss, his family and descendants, shall 
in like mater occupra live and reside in the house [524] and prennses 
No ^10 Carra Doss’s Lane in Mullungah aforesaid, and shall continue 
Vo do so te ever as perpetual tenants of the said ancestral deity called 

\luddun Mohunjee,’ paying for I'd 

rent at the rate of Comnany’s Rs. 5 Per month, 
first dav of the present month of Magh One 
sixty-four, and the ground-rent and house-tax, including the e . 

the repaim of the said last-mentioned house and ^ 

and borne by tho said Nobin Chunder Doss and bis descendants. 

These are the two houses said to be endowed. 

The 4th paragraph recites the payment of Rs. 1,000 for the purpose 

Of adding buiir^gf tef the house No. 10, Carra Doss’s Lane, that sum being 
the difference in value between the two houses. 

The 5th and 6th paragraphs are as ^ “of Uieh 

Chunder Doss and Nobi.i Chunder Doss t^ir 

heirs and representatives, will and shall per orm , ■ by turn 

said ancestral deity called ZL doin"^ 

for the space ^Sent month of Magh One 

commencing from tnenrst day oi uio nu^yr^AarTtna^ Hoine so n 

two hundred and sixty-four and the said -^^'o^ng so thruext 

M,Tgelhcr wRb all jewels and 

idoUo hia usual place of abode as aforesai u S the nartv whose 

Ell?;: ja *“ 

perform the same during that year atteep Nobin 

■■ That each of them, the said Ram Chunder Doj. and^ Nob.n 

Chunder Doss jespectwely, and th em and^ 

apply hLself and. themselves towar s the^ charges 

worship as aforesaid, the said ^ ^ each of them and his heirs and 
several houses and premises payable by 
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1887 representatives as aforesaid, together with the additional sum of Com- 
March 7, pany’s Kupees Five per mensem to be paid during his and their own 

Art 'tnat worship out of his and thei." own pocket, and in case anysurpins 

ORIGINAL remain in the hands of the said parties of the first and second parts, 

Cl^L. or their heirs or representatives alter defraying charges and espeoses 
14 C. 518 on the daily worship of the said idol.or for the periodical religious 

ceremonies thereof throughout the year during his and their/.um of wor¬ 
ship, the same shall be applied towards the making of some property or 
other of the said idol.” 

There then come mutual releasas. 

I think this deed does not create an endowment or a charge of any 
kind. It is only an attempt to tie up the property for the benefit of the heirs 
of the brothers. The Rs. 5 a month is called rent, but this is merelya 
name. It is not a rent charge. The deed itself (para. 5) provides the 
remedy in case of non-payment of this so-called rent. The ordinary reme¬ 
dies for the recovery of a rent charge are therefore excluded. 

The house is not given to the idol. There is no valid gift of the 
house to any ono. The Rs. 5 a month is not payable by the occupier 
of the house. It is only payable b.y the mortgagor and his descendants. 

The cases of Rnjendar Duit v. Sha7n Chund Milter (1), and Ashitosh 
Dutt V. Doorga Ckuni Ckatterjee (2), relied upon by Mr. Kennedy are 
distinguishitble from the present case. Iq the former of those cases there 
was an express gift to the idol, and in the latter there was an express 
charge in favour of the idol. 

The next question is whether, having come to the above conclusions, 
I must still refuse to force the title on the purchaser. 

At page 388 of the last edition of Fry on Specific Performance, the 
cases in which a Court would consider a title [526] doubtful are 
summari;5ed The only two which can have any application here are 
numbers I and 4. These are:— 

(1) That there is a reasonable decent probability of litigation; and 

(4) Where the title depends on the construction and legal opera¬ 
tion of some ill-expressed and inartificial instrument, and tlie Court holds 
the conclusion it arrives at to be open to reasonable doubt in some other 
Court. 

I do not see that there is any reasonable probability of litigation. No 
one seems to have disputed the mortgage or to have asserted any claim oo 
behalf of the idol. I do not think that any Court could have a reasonable 
doubt as to the construction of this document. Tiere is in it no trace of a 
gift or charge in favour of the idol. 

In the result I must bold the title to be a good one. As the state of 
the title has only been disclosed bv the enquiry, the purchaser must have 
his costs up to and including the Registrar’s report. 

These will be paid by the plaintiff and added to his claim. The 
purchaser must pay the plaintiff’s costs of the exceptions and of th® 
hearing before me. The rest of the plaintiff’s costs must be added to hia 
claim. 

Application dismissed. 

Attorneys for plaintiff : Messrs. Ghose Ghose. 

Attorney for purchaser : Mr. Carrnthers. 

T. A. P. 


tl) 6C. 106. 


(2)6l.A. 188*-6C. 488- 
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Before Mr. Justice Trevelyan. 
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1887 
June 2. 


In the matter of the proposed scit of Collett and 
another V . Armstrong. [2nd J-one, 1887.] 

Leave to sue-Small Cause Court {Hesidency Totvns\ Act IXVof 1882), 

Non, Exercise of—Refusal of Uave to s^le—Jurisdiction-Defendant residio.i outside 

jurisdiction, 

A tradesman in busiriPSi in Caicatt* sued his debtor, a residenr. at. Lu -know, 
to recover a sum of Rs. 21 for go^d? sild in CUcutna and forwardti by ihe Last 
Indian Railway Companv for delivery at Lucknow. 

The plaintifi applied under s. 18 of Acr. XV nf 1882 for leave to sue the defend- 
ant in the Calcutta Court of SmNl The Courc refused co sr.nt such 

leave apparently on the ground that the defendant was Iiviqr [527] at a long 
distance from Calcutta and that the suit was one for a small amount. 

Held, that, in refusing to grant such leave, the Judge o( the Small Cause 
Court had not exercised the discretion vested in him under s 18. and that the 
case vras one in which the leave applied for should have been granted. 

[R., 18 G. 144 (146).] 

In this case the Chief Judge of the Smtll Cause Court was directed 
to seod up the records of a certain proposed suit, in which leave to sue 
under s. 18 of tho Small Cause Court Act had been refused. 

On the 6th May. 1887. an application was made on beoalf of Messrs. 
Collett and Bridge, partners in the firm of Kellner & Co., for leave to 
sue one C. M. Armstrong, a Sab-Dsputy Opium Agent reading at 
Lucknow, for goods sold and delivered, amounting m va ue to iU. 

The goods were ordered by Armstrong in Calcutta by a letter addressed 
to Messrs. Kellner & Co. in Calcutta, and the same were forwardea at 
his request by raiUo Lucknow. The application, as usual, set out the 
fact that the defendant was then residing at Lucknow, that the 
plaintiffs were in Calcutta, and that it would be difficult and expen¬ 
sive for the plaiotitfs to procure the attendance of their witnesses in 
the Court, within the jurisdiction of which the defendant was then residing. 
The learned Judge of the Small Cause Court refused the application 
without recording his reasons in writing, but orally made the 

statement: “ That, since the case of p 

regard to the great caution eojomod on this Court by the High Court in 
the case of grating leave (not refusing it). I have thought it proper nob to 
give leave to sue defendants long distances ofl for comparatively small 

The plaintiff thereupon moved the High Court and obtained an order 

that the records be sent for. j j 4 . 4 .u i 

Mr. Woodroffe. in support of tlie rule, ooDteoded that the Judge o the 

Small Cause Court had in reality exercised no discretion ^ 

had, ha had exercised it wrongiully ; that the po.uts that ue 1>»<1 “or ¬ 
dered were those of distance and the smallness of 

both of which were considerations foreign to the Small Ca^e Court 
Aot; that ha had misconstrued the case of [S28] Wallis 
in considering that he was to take great caution m granting leave to 
sue, but not so in refusing leave ; that in s. 18 of the .Act the words and 
leave of the Court has for reasons t o be recorded in writing ought to be 

(1) 13 C. 37. 
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1887 construe.! as a statoraenf; whether or 00 the cause of action arose either 

June wholly or in part within the jurisdiction ; that it was never jnteoded to 

-^jivo the Court power to refuse leave, if the cause of action has ariseo either 

Original wholly or in part within the jurisJictiou ; that the words “ giving juris- 
ClviL. diution'' in the Charter were similar, omitting the words "for reasons to be 

— recorded by him in writing.” [TrevelyaN, J.—Is there any doubt that 

14 C. 526= High Court has discretionary powers io granting leave under the 
Ciiartor ?] —Tho only cases on the subject are Radha Bibee v. Muchoodun 
Do$f> (l)aud Iladjce Isnuiil Hadjec Hubheeb v. Hadjee Mahomed Badjee 
Jooshh{2)\ thar., if there was a discretion, it was clear that it had not 
been exercised ; and when discretion has not been exercised at all.tbat this 
Court would have power under s. 622 to supervise the order refusing 
leave—see Shiva Nalhnjiv. Joma Kashitiath(3) as to the revisional 
powers of the High Court: that under the Specific Relief Act it was discre¬ 
tionary to grant relief, and that such discretion had under s, 22o{that 
Act to he exercised on legal principles ; that as to the kind of discretion 
which ought to bo used, the case of Kalikhsen Tar/ore v. Golam Ali (4) was 
an example : that as a further example of the meaning of the word "discre¬ 
tion” as applied to a question whether an appeal lay as to costs—see Jones 
v. Curlimi (5), in which case Cooper v. Whittingham (6) is cited, which 
lays down that in such cases, where there is no omission or neglect, the 
Court has no discretion io disallowing costs; that, therefore, if a Judge 
finds that the cause of action has arisen either wholly or in part within the 
jurisdiction, he is bound to grant leave to sue, unless there are other reasons 
to the contrary, and, if so, such reasons must be recorded ; that under the 
old Small Cause Court Act of 1R64 a suitor had a right to have his case 
tried if the cause of action arose [529] within the jurisdiction;that, 
although the wording ofthe present Act was slightly different and somewhat 
against me if read according to the punctuation placed in the section, yet 
there is no good reason for supposing that the Legislature intended to 
deprive suitors of a right they had under tho old Act; that, however, the 
case of Burdwan, Maharoni of v. Krishna Kamini Dasi (7) lays down 
that Courts are not to relv on punctuation io construing Statutes. 
[Trevelyan, J.—Where a Judge refuses on account of the smallness 
of amount vou could file your suit in the High Court, but that could 
never have been intended, as the Small Cause Court was established for 
the purpose of the recovery of small debts; that, I think, shows that t e 
amount in suit has nothing to do with the question ; what do you con¬ 
sider is the meaning of tho word " cognizable " in s. 18?] Mr. Woodro e 
contended that it meant any suit other than a suit mentioned in 
s. 19. and that the word had been discussed in Wallis v. ^ [ 

although with reference to another Act, and further submitted * a 
the form in which tho order passed under the rule should run 
to direct that the order refusing leave be rescinded and for the Cour 
pass an order admitting the suit. 

No one appeared on the other side. 

ORDER. 

Trevelyan, J.—In this case lam asked to exercise the 
to this Court by s. 622 of the Civil Procedure Code and 
order made by Mr. Millett, the Chief Judge of the Calcutta Small — 


(1) 21 W. R. 204. 

14) 3 C. 13. 

(6) L.R. 15 Cb. D. 501. 
(8) 13 0,37. 


(2) 13 B. L. R. 91 (101). 


(3) 7 B. 341. 

(5) L. R. 13 Q. 

(7) 14 C. 373*14 I.A. o5- 
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Court, refusing bo permit the plaintiffs to institute this suit in the Calcutta 

Small Cause Court. . 

The suit which the plaintiffs sought to institute was for the purpose 

of recovering the sum of Rs. 23-7, the price of goods sold and delivered 

to the defendant in Calcutta. The defendant is residing at Lucknow. 

The goods w^re sold to the defendant in Calcutta, and were delivoied to 

the East Indian Railway in Calcutta for transport to the deiendanL 

The 18th section of the Presidency Small Cause Court Act of 1882 pio- 
vides that, subject to certain exceptions (which do notapp y to this case), 
“theSmall Cause Court shall have junsdict.ioo to trv all suits of a civil 
nature, when the amount [530] or value of the subject-matter does not 
exceed two thousand ruoees ; and the cause of action has arisen eiUie 
whoUv or in part, within the local limits of the lunsdiction of the Smal 
Cause Court, and the leave of the Court has, for reasons to be recorded 
by it in writing, been given before the institution of this suit. 

Mr Woodroffe, who appears for the plaintiffs, contends that this 
section give, no discretion to the Judge of the 

not agree with this contention. The nrovision in this Act is similar to the 

provision in s. 12 of the Higli Court Charter, and the wor.f ■ ‘'“t ‘ 

Lotion of the Charter has always been construed as giving a ^ ^ 

the Court. It is true that in vary rare instances ha, the Ji C , 

when leave to sue has been applied for. refused such fs onLiv 

I know of DO instances in my own experience, I believe that occasionally 

leave has been refused, and it has always been 

Court has this discretion. In the case of MUs 'i- Taylor (1) 

Pigof refers to the Small Cause Court having a discretion undei s. 18. 

Thift pfttifl ifl I think an authority on this point. . . . 

The question here is, has Mr. UillM "n t^e 

he not? In consequence of statements made y • ,, 

affidavit, which formed the grounds of this e^'lr 

very properly sent up an explanahon o ™ » “pLrtioular case’ he refused 
tion he does nob say expressly wb> in p , refuse^ leave 

leave to sue. but he denies the suggestion a . 

• j T>a inn And furthermore says that wnac ne ouiu 

.0 cases under Es 1?°' Wallhv. Taylor (1), and having 

Mr. Adktn was that, since the case o PanQA Court bv the 

It proper not to give leave , .^tand it Mr. MtUett applied to this 

tively small sums of money. As I unde . rir«/;ic v Tavlor viz., 

case a rule which he seems to have framet lond distances off for 

that leave should not be given to sue o en ' ^.^ab Mr Millelt 

[831] comparatively email 

has not acted upon the ^“‘^00 but Mr. Milletl himself shows that he 
LTmaT nevert gWe leave to sue defendants long distances off for 

small sums of money. „„vthine in the judgment in the case of 

Wallhl Tnyit'to jUify Swe ?o addihat theL’^re^ 

J^n%:aclus;Co^^^^^^^ 

™Ih“as\®hVon°rbre us'- These expr essions suggest no such rul e as 
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that which Mr. Milktt has framed for himself. All fchati Mr. Justice Viqoi 
seems bo have meant by those observations is to repeat what was said by 
Mr. .Justice Wilson in his judgmeot in the same case, where he says: 
“I wish to add that, in ray judgment, when an application is made for 
leave to sue a military olticer or other person compelled by his duty to be 
in a distant place, the discretion entrusbod to the Court ought to be exercised 
with great c.ireand discrimination" (1). In the case of v. Taylor the 

defendant was an ofhcer doing duty with his regiment at Quetta. I was one 
of the Judges who sat with Mr. Justice Pigot in the trial of that case, and 
I certainly understood his judgment to be siinplv repeating the warning 
which was given by Mr. .Justice Wilson. If Mr. Millett had had the 
opportunity of seeing Mr. Justice Wilson's judgment he would probably 
have taken a different view of Mr. Justice Pigol's observations. 

I think that where, in a case of this kind, discretion is given to a 
Court, it is necessary that the Court should look into the circumstaoccs 
of each case and should not frame for itself any rules. If a hard rale is 
to be made, it is for the Legislature to make ic and not for the Court. The 
fact that the Legislature has not [532] made any rule shows that no 
general rule is to be made. The Court should look into each case by 
itself, take the circumstances of such case into consideration, and see that 
the section is not made a means of oppression. 

The inappropriateness of the rule which Mr. Millett seems to have 
framed for himself is, I think, apparent. One of the objects of the exist* 
ence of the Small Cause Court is co collect small debts for Calcutta 
tradesmen ; yet according to Mr. Millett’s rule the smallness of the debt 
is a reason for excluding the jurisdicbion where the defendant lives afar 
off. Apart from the inconvenience which a tradesman must undergo in 
iiaving to follow his debtor to a distant place, the costs which he must 
necessarily incur in doing so, and which are irrecoverable even in case of 
success, will frequently far exceed the amount of the debt. Thus there 
would be a denial of justice even in cases where the whole cause of action 
arose in Calcutta, and the defendant was, at the time he purchased the 
goods, residing in Calcutta. 

I should have thought—I do not put it as a oroposition of law, bnt 
as a principle of fairness and as a circumstance to be taken into considera¬ 
tion by a Judge in exercising his discretion—that where goods are order¬ 
ed of a' Calcutta tradesman it is more reasonable that he should be 
allowed the use of a Calcutta tribunal than that he should be 
great expense and inconvenience in pursuit of his debtor. Comparatively 
speaking the inconvenience to the debtor is small, and though there 
be some inconvenience to a few alleged debtors who dispute the 
against them, this inconvenience is of trifling importance wheccotup^^ 
with the evil of closing the doors of the Small Cause Court to Calc*i^ 
tradesman. 

Before the passing of the present Act a tradesman who sought 
recover a debt under Rs. 500. and whose debtor did not reside in Oalout ■ 
could not proceed in the Small Cause Court, but, if the cause of 
a part thereof arose in Calcutta, he might sue in the High Court. 
ween the passing of the Act of 1864 and the passing of the present Ao'- 

(1) The case of WallU v. Taylor ofigioally came before GARTH. C.J.. and 
J*, who disagreed acd oo final opinion was giveo, the case being then 
Bench of three Judges by whom the case was eventaally decided- The above 
19 from the recorded opinioD of WILSON, J., when the case came before httaseU 
the late Chief Justice.—ED. 
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if the cause of action were in Calcutta, a creditor for over Es. 500 and «87 
less than Es. 1.000 could sue in the Smalt Cause Court, thus the 
[833] oreditor for the lesser debt was compelled ‘o the hi|her 

and more expensive tribunal (compare s. 28 of Act IX of i8o0 and s. - of 
Act XXVI of 1864). For. amongst other purposes, that of remedymo 
this hardship the new Act was passed; yet Mr. Uillett's rule entirely 
negatives this remedial effect of the new Act. 


14 C. S26 


itives this remedial enecb of the new ACC. li Ind. Jar, 

I do not think that in this case Mr. 'MiUett has exercised any discre- 
tion at all. He has simply applied to this case the rule that I have referred 
to, and has not considered the circumstaoces of this case. 

I must set aside his order refusing leave to sue. 

Under the circumstances I think it better that I should also, under 
the powers given to me by s. 622 of the Civil Procedure Code, give leave to 
sue in the Small Cause Courc. I accordingly give such leave. 

,p ^ p Order reversed. 

14 C. 533. 

ORIGINAL CIVIL. 

Before Ur. Jivstice Trcvehjm. 

Khajah Assenoollajoo V . Solomon and another.-" 

[9th May. 1887.1 

Security for Cosis^PovertyS^ecxtlative Sriil. 

The mere fact that a plaiotiff ie a poor man. and has patted with a portion of 

his inWt in the subject-matter of the suit foe the purpose of obtaining funds 
bis interest in tne b j .afficieot eround to ask that security (or the costs of 

th “u't be requi'redol him ; it is otherwise where he is not the reel litigerrt, 

but a mere puppet in the hands of othere* 

tB., U.B.B. ( 1892 - 1896 ), Vol. II, 279 (280): 18 C.W.N. 119 (121) = 20 Ind. Ces. 

703 17041.] 

This was an application on notice made on behalt of Bihee Solomon 
for an order that the plaintiff be directed to give seounty for the payinent 
of all costs incurred and to be incurred in the suit of Khajah Assemollaioo 
T. Bibee Solomon, and that all proceedings should pe stayed until such 

seounty be^^ven. application alleged (o) that the plaintiff 

was a perranent rLident of Cashmere and was merely ‘e“P“^ary 

resident in Calcutta for the purpose of b«°e>ng this suit; (b) that the 

any -—oablo, in British InL. 

(c) that the smtwasa speculaHva one -ried on for the henefi. ^amongst 

obhere, of Rohim Bux, Aga idossam Yi b o«aionpd over co 

rB^4l nhnnder Doss • that tho plaintiff had m 1882 assipea over co 

pertr^ uodt' thr^eorel^'n the suit m ^^onsito- 

tion of plaTntiff had 

withAga Hossein Ally, Aga Ekram A^y agreement; 

thft tUpUintiff had on the 21st of Ap ril 1884 executed a mortgage in 
' ^ OivU Suit No. 107 of 1886. 
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favour of the persons last mentioned in pursuance of the agreement of the 
11th December 1883; that at the present time there were several decrees 
out aj^ainst the plaintiff remaiuing unsatisfied. 

In reply the plaintiff alleged that he had been a permanent resident 
in Calcutta since 1880, and was still residing there; that he carried on 
business in shawls in Calcutta, and was possessed of certain house¬ 
hold furniture and stock-in-trade in bis residence at Calcutta in addi¬ 
tion to cert-iin property, moveable and immoveable, to which he was 
entitled under a decree of the 27th August 1883. He admitted the 
agreement with Abdoor riObim, and that be bad received‘from him 
Rs. 1.700 but alleged that he had repaid to him Rs. 1,000 out of such 
sum : further admitting the second agreement of the 11th December 1883, 
and the mortgage of 2l5t .April 1884. and a further assignment of a 
l-auna share to one Petumber Cliowdhuri, but alleged that he still 
lias a 7*anDa interest in the estate, the subject of the suit, and deoied 
that the suit was a speculative one. 

Mr. Bonnerjec and Mr. O'Kineali} in support of the application, 
cited Ham Coomar Koondoo v. Chunder Canto Mookerjee (l) as showing 
that when a plaintiff sues for another person, security should be taken. 

Mr. J/f.V and Mr. Amir Ali cited Morgan Evans [^) Wray 

V. Brown {‘^)\ [Parker v. G. W. Rij. Co. {i)\ Armitagcv. Graftrm {h)\ 
Wcorrall v. IVkite (6). 

ORDER. 

[535] Trevelyan, J.—In this application the defendant seeks to 
compel the plaintiff to give security for the costs of this suit. 

The first ground is that he does not reside in British India. 

Although he is a native of Cashmere, he seems to have been for 
some time resident in British India, and it does not appear that he has 
been out of British India fora longtime. This ground, I think, clearly 
fails. 

The other ground is that he has disposed of a portion of his interest 

in the suit, that he is a pauper, and that the suit is a speculative one 

brought at the instance of and for the benefit of others. 

There are a good many matters alleged which go to the merits of 
the suit, and to which I need not refer in dealing with this application- 

In the 43rd paragraph of his affidavit Mahomed Ghouse states tha 
in the year 1882 the plaintiff entered into an agreement with one Abdoor 
Rohim and others for the purpose of obtaining from them advances 
from time to time in order to carry on a suit referred to in that affidavi, 
and to meet his personal expenses during the pendency of the said 
and as remuneration for such advances be assigned over to Abdoor Koni 
and others a moiety of all his claims in such suit, and of all property t * 
he might recover under the decree in that suit. The plaintiff admits tbi 
agreement, and states that he owes Rs. 700 under it. . 

It is then alleged that on the 11th of December, 1883, t^epl^^. 
entered into a fresh agreement of a similar nature with Aga Hossein 3 • 
Aga Ekram Ali, and Gobind Chunder Das, and that on the 2l3t of AP » 
1884, a mortgage was executed in favour of those persons. ^ ^ 

The plaintiff admits this agreement and mortgage, but points on 
be has still got a seven-anna interest in the estate, the subject-matte 
this suit. _ 

(1) 2 0.233. (2) 7 M. P.O. 344. ( 3 ) 8 Scott 557. 

(4)9G.B. 766. (5) 10 Jur, 377. (6) 3 Jo. & Lat. SW* 
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The 46th paragraph of Mahomed Gouse's ^“ jJ*®’ 

allegation which is denied and is unsupported, I do not think I can act -• 

"‘’““The 47 th paragraph states that the plaintiffs landlord had to institute 
against him three suits, for small sums oi rent. 

The plaintiff states that he has satisfied these 

[536] he does not state when ho satisfied them. .4s 'j® 
anitfor rent whichisreferredtoin the 48thparagraph of Mahomed Rouses 
atavik aLr noire of this application had been given, in all probability 
he satisfied the three decrees also after notice had been ywQ ' 

It appears from tlie affidavit of Mahomed Gouso tliat the aefendant 
has beenTnable to realize from the plaintiff the costs of an mterlocutory 

herjee. There Sir Montague Smith says (I. L. R., 2 Gal.., ^oJl . 

“ It is the ordinary practice, if the plaintiff is suing for anothei to 
It IS tne ornmaiy P proceedings until it is given. The 

require security tor costs, and s V P of the former suit, 

now plaintiffs were fully "q the defendant, but instead 

of the arrangement between the Court to make him 

of applying for security for _costs, « V P t^^^ judgment 

LTayr--‘'irht^eenV.litfoI the plaintitTs that security was 

not obtained tor the costs in ‘he courses of the former sulk 

These observations were not from that decision, 

sion, bub I take it that there can -j. 

that this Court has P®’'?" thTt fie is only ’a puppet in tho 

the plaintiff is not the real hbig.ta * _ ^ j understand him, 

, hands of others. Sir Montague Sm'th did not as i 

intend to apply to this any pnnjite m ^h.a 

from that adopted by the Con = •^.g^ggggnty, because the plaintiff 
English decisions the Courts do q ^ ggggfjty 

is a pauper or because he is a t^ ^ g;^, 

fa'sT] ' putst if the plaintiff is suing for another, security is 

required. nlaintiff is suing for himseU or for 

The real question substantial interest in the suit, 

another. In this case the plaint mft^if■uted bv him on his own 

and. as far as I can see. the suit has been mst tuted by h.m^^^ 

behalf. I must on the affidavits find used by 

this suit 18 really the plaintiff ^ ^ bimself and nob 

others for their own purposes. He . 

- 1 ;-.. *— 

tS. . c. 
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Before Mr. Justice Tottenham and Mr. Justice Norris. 
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Jaoadamba Devi {Plaintiff) v. Protap Ghose and others 

{Defendants).^' [21sfc May, 1887.] 

Bengal Tenancy Act (Act VIII of 1885), s. U9—Suii by third party claiming rent paid 
into Court in rent suit, Nature of—Title Suit—Institution Stamp. 

A suit by a third person under cl. 13) of s. 149 of the Bengal Tenancy Act 
is not a title suit and need not be stamped as such. 

Per TOTTENHAM. J.—Such suit is in the nature of a suit for an injunctioo 
under the Specific Relief Act or else a declaratory suit. 

[Expl., 17 C. 829 (831) ; R,. 11 C.W.N. 380 (382).] 


This case was referred by the District Judge of Birbhum under the 
provisions of s. 617 of the Civil Procedure Code for the decision of the 
High Court. 

The facts were as follow : In a suit for rent by one Rash Bihari Mitra 
against Protap Gbose, and Bishum Laha before the Munsiff of Dubrajpore, 
the defendants alleging that the rent claimed, namely Rs. 2-11-6, was due 
to one Jagadamba Devi, paid it into Court under the first clause of s. 149 
of the Bengal Tenancy Act (Act VIII of 1885). 

Notice under the second clause of that seotion having been served on 
Jagadamba Devi she filed a suit within three months [538] against all 
the parties to the rent suit, in which she claimed the amount deposited 
and a further amount of As. 8, which she alleged to have fallen due sub¬ 
sequent to the period covered by the rent suit. 

The Munsiff, considering that the “ suit” referred to in the third para, 
of s, 147 of the Act was a " title suit,” ordered Jagadamba Devi’s plaint 
to be returned in order thac it might be so amended as to render it a plaint 
in a title suit, and the court-fee increased accordingly. 

Jagadamba Devi did not comply with that order, but filed a petition 
contesting the Munsiff’s view of the law. The Munsiff then directed that, 
in accordance with bis previous order, the plaint should be returned to the 
petitioner in order that it might be filed within four days, withastatop 
calculated on the valuation of the suit regarded as a *' title suit.' This 
order was dated 12th January, 1887. 

Instead, however, of complying with such order, Jagadamba De^ 
filed an appeal against it. The District Judge in referring the case stated 
that, in so far as the court-fee was concerned, he did not think that any 
right of appeal existed as there was no " order of rejeotioD,” but that, so 
far as the order was to be regarded as an order returniDfi plaint 
amendment, an appeal would lie to him under cl. {b) of s. 588 of the Cml 
Procedure Code, and in his letter of reference he stated his reason for 
referring the case as follows :— 

" In order to decide it I must determine of what nature the suit oon* 
templated by s. 149 (3), Bengal Tenancy Act, is. whether, e.q., it « (f) » 

suit to declare the plaintiff’s right to receive the particular sum deposit. 

or (6) a suit to declare the plaintiff’s title as landlord as against tw 
plaintiff in the rent suit in respect of the lands comprising the boldins* 
the rent of which wa s sued for therein. _ 

No. 5 A^STT^by.J. Whitmore, Esq., Judge of BUbhooiO. 

dated the 3l8t of March, 1887. • ’ 
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“ There is, I believe, no express aufehority on the subject; bub I should 
be disposed to think that, as the question to be tried is one of title, the 
consequeotial relief should be calculated rather ou the value of the land 
than upon a year or two’s rent. 

“ Bub the point is new, not free from doubt, and likely to 
[539] recur very frequently. I would, cherofore, ^solicit the opinion of 
the Honourable Court on the following question i * Of what nature is the 
suit contemplated by s. 149 (3), Bengal Tenancy Act, and how should it 

be valued ?’ , . ^ 

“I should add that, although exception might perhaps be taken to 

Jagadamba Devi’s plaint on the ground of misjoinder, I have refrained 
from considering the point, as it is not directly before me. 

Baboo Hari Mohun Chackrabaii appeared on behalf of Jagadamba 

Devi. 

No one appeared for the defendants. 

The opinions of the High Court (TOTTENHAM and NORRiS, J.JJ 
were as follows i— 

OPINIONS. 

Tottenh.vM, J.—The suit in question under s. 149 (3) Bengal 
Tenancy Act. is not a title suit, and need not be stamped as such. It is 
in the nature of a suit for an injunction under the Specific Relief Act, or 

else of a declaratory suit. , , . 

Norris, J.—I agree that the suit in question is not a title suit. 

I do not think it is necessary to express any opinion as to what sort ot 
suit it is. 

H. T. H. 


14C. 539. 

CRIMINAL REFERENCE. 

Before Mr. Justice Tottenham and Mr. Justice Ghose. 

Fekoo Mahto u. The Empress.* [Qlst April, 18b7.J 

endure Code {Act X of 1882). 164. 361 and 633. 

It is not neces-ary that tbe English memotandum referred to in para, 3 of 
8 364 of the Otiminal Procedure Code should be made m respect ofconfessions re- 
J , ? ICA manner in which such aconfeBBion is to be recorded 

™der th“ pV(..iBion^ ol tha.seolioD Ulully set out in tbe first two par.s^ of t. 364. 

A coofoBBion of »n booubbcI porBOn wbb rBcorded betoro “ 
kxT Win Merkfl under the proviaionB of b. 164 of the Orimioai 

by one t>l hi i Jr ^ iDveatigation by the police. No 

Proc^ure Code wh ^ 

Bogheh memorandum of th confeggion was recorded by the Magistrate under 
Deputy ‘V/he case was being heard before him. Both confea- 

eions were “""beSeasione Judge both confeaaionB were put 

taken down. At proyiaiona of a. 533 ol the Cri- 

minlfp^^dure Code, that the acoufled duly m^e the Btatementa recorded. 
ThriooSS waa convicted mainly on the strength of the oonfesBiooB. 

77^^ i To”* ... Mn ft of 1887 made by. and Appeal No. 163 of 1887 against 
tb. o,d«;Zd^;T”~=! e“’; “..Bioo^B Jodge"of Birbboo,. d.ted tbo .,th 

of March, 1887. 
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Field, upon the authority of the decision in Tiiu Maya v. The Queen (1). that 
as the accused was not prejudiced by the questions and answers not being re¬ 
corded. it WHS unnecessary for the Judge to take evidence under s. 533, and that 
the conviction based on the confessions must be upheld. 

[F.. 9 C.L.J. 55 = 3Ind. CaR.fi25; R.. 21 B. 495 (500) ; U.B.R. (1897-1901)47(50) 
<Cr.); 4 Bom. L R. 785.] 

In this case the accused was charged with the murder of his sister 
and her child. The evidence against him consisted mainly of two confes¬ 
sions made by him-the first on the 22Dd of November before the Sub- 
Divisional Magistrate, and the second on the 15th December before the 
Magistrate during the enquiry into the case. The first confession was 
recorded in Kaithi by a clerk in the presence of the Deputy Magistrate, io 
the form of a narrative and without the questions being recorded, and 
moreover no memorandum in English was written or signed by the 
Magistrate and appended to it as required by s. 364 of the Criminal Proce¬ 
dure Code. The second confession was recorded in the narrative form, 
but had the requisite memorandum. The other evidence and facts of the 
case are not material for the purpose of this report, the sole question be¬ 
ing as to whether the two confessions wore rightly admitted in evidence by 
the Sessions Judge. The accused was convicted and sentenced to death 
in respect of the murder of his sister, and to transportation for life for 
the murder of her child, and consequently the Sessions Judge referred the 
case to the High Court under the provisions of s. 374 of the Criminal 
Procedure Code. The accused also appealed. 

The grounds upon which it was suggested that the two confessions 
were not admissible in evidence are sufficiently stated in the judgment o 
the High Court. 

[541] No one appeared for the appellant. 

Mr. Kilby, for the Crown. . 

The judgment of the High Court (TOTTENHAM and GhOSE, JJ.) was 

as follows :— 


JUDGMENT. 

This case has been referred to this Court by the Sessions Judge of 
Birbhum under s. 374 of the Criminal Procedure Code for confirmation 
of the sentence of death passed by him on the prisoner. 
has also appealed against the conviction and sentence. He has 
convicted oi two murders—that of his sister named Basseja, and o 
child. The sentence of death has been passed in respect of the mur 0 
Basseja, and in respect of the other murder the prisoner has been sen n 
to transportation for life. He appeals against both convictions. 

The case depends, we may say, mainly upon the 
evidence in the Sessions Court. There were two confessions m 
the prisoner before the Magistrate. The first was apparent y u ^ 
s. 1(54 of the Criminal Procedure Code while the case was sti 
investigation by the police. This confession was made on t 0^^ 
of November last. The other confession was made in prisoner 
amination before the Magistrate during the inquiry after t 0 
had been sent up by the police. This examination was 
The examination and the confession under s. 164 , ugwer^ 

that the questions put to the prisoner were not recorded. The ^ 
were given in narrative form. As regards the examination und 


(1) 8 C. 618 (note). 
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there is no other defeet. In that case the Magistrate made a “emoian- 18M ^ 

dum in English at the time the examination was recorded, and P - 

oertificate was signed by him. As regards the Crimwai. 

a 164 we find tnat there was no English memorandum made by the 

Magistrate, but the certificate required by that section '™L “ Ls Zurt 
Both the confessions were admitted in evidence in tne ^ 

and the conviction is based mainly upon them. Now s. o33 provdes 
that “ if any Court before which a confession or other statement of an 
accused perLn recorded under s, 164 or s. 364 is tendered - -u enco h 
that the provisions of such section have not been fully complied \Nith by the 

:irz“fr. «r.‘ r.s “V-r- 
Sirs 11- - 

ft- ?“ IS. :ri “ 1—;ir civ .1 «• 

; ..J — -“""11,.11 SS. is >" -I- »- 

Magistrate or Judge with his own han , record of the 

cord.'; examination or con- 

examination. \Vhat is tencieiea naragruphs of 

fessioo recorded in the recorded in the 

8. 364. The confession - questions, put 

manner fBut that this omission is not fatal 

were not committed to hy puH Bench deci- 

where the accused is nob preiudice. . thecase of In the 

Sion in TUit Maya v. The Xho case itself was decided by 

matter of the P'^****^;'it contains the Full Bench 

aBivUion Bench of this ^ouit b-tthink that it 

decision referred to by us^ Th evidence under 

was necessary for the Judge the p „rider b 164 or the ex- 

8, 533 in i-espcct of either confessions were substantially 

mination under 8. 364. , reasonable cause bo doubt Tne in- 

true we think there is no L343J weeks, during which time 

tsrval between the two ®7“°'7oo tlie 25th Dacember when examined 

7 prisoner was the statement made by him on t,be 

during the inquiry be fully connr The eircum- 

previous 2Qnd discovered and suspicion fell upon 

t'rL'ef are set out in the i^i 

each that we think it high y P--7“7‘‘if, /uilt 3 would Lke a full 

rottz:*" Thlre s'e:rw us “no re ason to discredit the other eviden _^ 


(1) 8 0. 616. 
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1887 ID the case, which evidence shows that the prisoner followed nphis con* 
ApEiL 21. fession by pointing out the precise scene of the murder, and by pointing 
out and giving up various articles which bad been in the possession of the 
CbiminaTj fieceased, and some of which tbeiprisoner had concealed after her death. 
Refer- Jn the Sessions Court the prisoner retracted his confession, and told 

ENCE. stories in connection with it. One was that the confession recorded 

— was not made by him at all, and the other that it was extorted from him 
14 C. 539. ijy torture, the torture alleged being branding with a hot iron on the arm. 

Neither of tliese stories we think can be believed. The first story that he 
did not make the confession is absolutely negatived by the Magistrate’s 
certificate. As to the other story it is simply incredible that the police 
sending in a prisoner to have his confession recorded should have branded 
him with a hot iron in such a manner that the fresh marks would be 
conspicuous. Besides that this story of the torture was never told by 
the prisoner till be was on his trial in the fSessions Court. We hnd 
therefore no reason to doubt the truth in the main of the confessions made 
by the prisoner upon which bis conviction is chiefly based. In addition to 
the confession there is evidence to show that the prisoner was the last per¬ 
son with whom the deceased was seen alive, and upon his trial in the 
Sessions Court when examined ho admitted what he had at one time 
denied, that the deceased came to his house, and that he had seen her 
out of the village, the motive of her removal being [545] the threat on 
the part of his caste fellows to excommunicate him if he allowed her to 
continue in his house. 

Finding no reason for differing from the Sessions Judge, we must 
confirm the sentence of death, and dismiss the appeal. 

H. T. H. Appeal dismissed and conviction upheld. 


14 C. 544. 

APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 
Horendra Chundea Gupta Rot and others, minors, by thbib 

MOTHER AND NEXT FRIEND BUSUNTO KAMARI GDPTA [Plain*i§i) 

V. Aunoardi Mundul and another {Defendants).* 

[4th April, 1887.] 

Limitation Act {XV of 1877), sch. II, avt. 127- forpo&ses&ion by purchaser from 
sharer in joint family. 

Article 127 of sch. IT of Act XV of 1877 does not apply to a suit where 
plaintiff is a stranger who has purchased a share in joint family property iro 
one of the members thereof. 

iRel.upon, 18 C. 642 (646).] 

This was a suit to recover possession of a share in a taluk after 
establishing the right of the plaintiffs thereto. The share in 
alleged to have been purchased by the plaintiffs’ father from one Cbik 
by a deed of sale, dated the IstCheyt 1280 (13th March 1874). andtobaTO 
formed portion of the property of Chikani’s husband Baru, and_t o_£g^ 

• Appeal from Appellate Decree No. 1565 of 1886. against the decree of ^ 
Mathews. Esq., Judge of Mymensingb. dated the 28th of April 1886, ? 

decree of Baboo Mobendro Nath Ghose, Munsif of that district, dated the io 
January 188G. 
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been inherited by her on bis death. The prmcipal defendant Aunoardi 
Mundul, the son of Barn, and step-son of Cbikani, contested the suit, 
claiming the property to be his and in his possession, and impugning to 
deed of sale as a fraudulent document. He further contended that the 

suit was barred by limitation. , 

The plaint was filed on the 23rd January 188o. and in the deed of 

sale there was an admiseion that 

possession. The first Court found as a fact, and this was not questioned 
in the lower Appellate Court. from whom ChiUn. was 

aUeged to have inherited, died not J . 

either Chikani had been in possession within 12 f, 

orthatthey or their father had, at any time, since the dateof the deed of 

^°’'^'Bo?h Courts, therefore, agreed in dismissing the suit 

limitation, and the first Court went further and found that the deed of sale 

was not a genuine document and dismissed the suit on the rnerits. 

The plaintiffs preferred this second appeal to the High Court, and it 

was contended on their behalf that art. 127 of sell, II ^ 

Act (XV of 1877) applied to the case, as the defendant Aunoardi Muco" 
and Chikani formed members of a joint family, and that consequently the 

suit was not barred by limitation. 

Baboo Jogesk Chunder Roy, for the appellants. 

Baboo Mokund Nath Boy, w n 1 

The judgment of the High Court (NoRBis and Bevbbllt, .iJ.) 

was as follows :— 

JUDGMENT. 

We are of oninion that this appeal must be dismissed. The only point 

appellants relies upon art. oi sen. x Lnkhi v 

t u- 4 . 4 .* « Wo finH however, that in the case ol iiam ijokiu v. 

"Mi r -- 

it ^ -i.. — 

relied upon by the pleader for tlie appellants must fail. 

The appeal is therefore dismissed with costs. 

_ ^ Ar)V^oXd,ismissed. 

H.T. H. 


(1) ll 0. 680. 
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[546] APPELLATE CIVIL. 

Before Mr. Jualice Norris and Mr. Justice Beverley. 



Ganee Mahomed Sarkar (Judyment-Debtor) v. Tarini. 
Charan ChuckeRBATI (Decree-holder).'^ [5th April, 1887.1 

Execution of decree—Foreign decree - Execution in British India of decrees of Courts of 

Native States—Evidence—Certified copies of foreign judicial records—Cooch Behar, 

Execution iu British India of decree passed by Courts of—Civil Procedure Code 

{Act XIV of IS82), 5. Evidence Ad {I of 1872). s. 86. 

A decree of tbe Court of the Civil Juice of Cooch Behar was sent for execution 
to the Court of the District Judge of Ruogporc. The copy of the record was 
sigued by the Shcri.stadar instead of by tbe Judge himself. Upon receipt of tbe 
decree by the Subordinate Judge, a notice, under e. 243 of the Civil Procedure 
Code, was served on the judgment-debtor, calling on him to show cause why the 
decree should not be executed, and an order was forthwith issued for the attach- 
meiu of his property. Tbe judgment-debtor appreared and objected that tbe copy 
of the record was not properly certified, and, therefore, that tbe whole of the exe¬ 
cution proceedings were Lid. The Subordinate Judge ordered that the record be 
sent back to the Cooch Behar Court through the District Judge, in order that 
a certificate might be given in proper form, and directed that the other points 
raised should oe decided after the return of the papers. On appeal it was 
urged tint theorderof the Subordinate Julge wts male without jurisdiction, 
but tbe District Judge rejected the appeal. The judgment debtor appealed to 
tbe High Court. 

/?cW, that the Subordinate Judge acted properly in sending the record back 
to the Cooch Behar Court to he properly certified, and also that he should have 
.set aside the execution proceedings as being altogether void, but as that, formed 
no portion of the grounds of appeal ur^ed in the lower Appellate Court, the appeal 
should be dismissed. 

Per Norris. J.—(^Utcre.—Whether the notification published in the Colculte 
Gazette of the 8th April 1879, signed by the then Deputy Commissioner of Cooch 
Behar, and stating the mode lu which c:)pie^ of juiioial records of the Courts of 
Cooch Behar are certified as correst copies, and which notification was published 
after a notification bad been published by the Governor-General of India in 
Council under tbe provisions of s. 434 of the Civil Procedure Coda totheefleo^ 
that tbe decrees of the Civil aud Ravcuue Courts of Cooch Behar may he ex^ 
cuted in Bnti'h India as if they had been made [547] by theCourtsof Brllwh 
India, was a compliance with the provision of s. 86 of the Indian Evidence Act 
at a time when there was a representaUve of the Goverumfeotof India residen 
in. Cooch Behar, 

Per NORRIS. J.-Tho notification ol the 8th of April. 1879, is now of ooUM 
as there is no represenatative of Her Majesty or the Government of India resi 
ing in Cooch Behar, aud consequently certified copies of judicial 
that State canuol now be received in evidence in tbe Courts of British In ’ 
under the provisions of s. 86 of tbe Evidence Act. 

This wasau appeal from an order of the District Judge of RungpoW* 
refusing to set aside an order of the Subordinate Judge, relating to to® 
execution of a decree passed by the Civil Judge of Cooch Behar which ba 
been sent to the lluiigpore Court for execution. 

The facts of the case are fully stated in the judgment of Mr. Justi®® 
Norris. 

Baboo Ishivar Chwider Chuckerhutiy, for the appellant. 

Baboo Kuloda Kinkur Boy, for the respondent. 

* Appeal from Order No. 224 of 1836, against the order of J. 

Judge of Rungpore, dated the 5th of April 1836, affirming the order of Baboo DW» 
Nath Mitter, Bubordinate J udge of that district, dated tbe 2nd of April 1686. 
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The judgment of theHigh Court (NORRiSand Beverlry, JJ.) was as 

follows 

JUDGMENT. 

Norris J —The facts of this case appear to be as follows 

applied that the deciee mijit rti mled and a copy of the judicial 

record lo tba suit was ronvesentativo ot the Government 

certified in the manner “ , .. commonly in u.e m 

o! India resident in Coooh Behar to be manne 

that country for the oertibcatio a P 

decree was made in the Court of the Civjl_Jud„e^o 

copy of the record snould ha -.^“ture [548] and the seal of the 

■designation being added helow Sheristadar. 

Court affixed ; instead o, ^ 3 , 218 of the Code of 

On the 8 fch Febvuarv 1®°^’ iudement-debtor to show 

Civil Procedinv. was issued. not be executed, aod 

cause on the 20 oh ,^ny o^'ovtLity of appearing to show 

on the same day. before he had h oj his property. On the 

cause, an order was issued f ^ several objections to the cxecu- 

20 th of Eebruary be appealed and obiections which it is necessary 

tion of the decree The only one of 

Ihetr; r tToy ooiy, 

;:trm:ete°nttsSl ry\n“ctton any other-property of your petitoner than 

the mortgaged one covered by t e case had been adjourned, the 

On the lat of tild further objections. In the first 

judgment-debtor appealed » ' ' ^ properlv certified, and there- 

place he said that the which had been taken against 

fore the whole of nla’ce he said that the plaintiff had no 

him were invalid, and ^ the 8 th of February until he had 

right to have his property attached^^^^^^^ 

had an opportunity on the executed. The case was 

cause why the decree ^ „hich day it came on before the 

then postponed to the Sod o ‘ P ' ^ judgment the Subordinate 

Subordinate Judge. in ® , . Ugg geveral objections against the exe- 

Judge says: “The 

cution. His first point is that notification made the dedara- 

theGovernor-General in Council has n^ot^h^ 

tion specified m 3.434 of the bv the Governor-General in Council 

cause such a declaration was • Then it is contended 

(High Court Circular Order Book „f the Conch Behar 

that the certificate of the copy o ] die ^ ^ 

‘Court being a true copy no weight, and as it is a question of form 

the objection, though tecbni^l. has the Court, it would be better 

[849] which may glbar authorities be drawn to it. The 

tthat the attention of the Cooch Hen 
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Government of Int^ia. m pursuance of the provisions of s. 86 of tha 
Indian T-,videnc 0 Act and s 434 of the Code of Givi! Procedure, have 
incsciihed that a copy of the judicial record being prepared, and the words 
tnin copy written at the top of the copy, it shall be signed by the ura- 
sidniu onicer (or m the case of the Deputy Commissioners Court, by the 
lle.Kl Cleik and Sheristadar). of the Court in which the original document 

IS recorded, his ofbcial designation boins added below his signature and 

the seal of the Court affiKcd. The decree in the present case was made Sy 
UieCouib of the Civil Judge of Coocb Behar and not by theDeouty 
Commissioner. The certihcate is signed not by the presiding officer of 
the oourtbut bya gentleman who, from the official desigoation. appears 

to he the Sheristadar. Hence this Court cannot consider the copy of the 

decree to be a true copy, and it must be sent back to the Civil Judge of 

Cooeh Behar through the District Judge, in order that a certificate in 

proper form may he given. The other points will be decided after the 
papers come back." 


T am of opinion that the Subordinate Judge acted Quite properly in 
sending the record back to Gooch Behar to be properly certified, andl am 
also of opinion that be ought to have set aside the execution proceedings as 
being altogether void. .Against the order of the Subordinate Judge the 
judgment-debtor appealed to the District Judge, and at the bearing 
of the appeal, whatever he may have urged in his grounds of appeal, 
he only took one point, viz., that the Subordinate Judge had no 
power to send the record hack for correction. He does not appear to have 
argued before the District Judge that the execution proceedings were void 
ab initio, and ought to have been set aside, nor did he complain of the 
Subordinate Judge for not deciding upon the abovementioned ground of 
objection of the 20th February.^ The District Judge dismissed the appeal. 
His judgment is as follows: I do notSsee how a Court, which receives 
from another Court a legal proceeding in which there is an inadverteot 
mistake (which is purely one of form) upon the part of the latter Court, and 
sends it back with the suggestion that tbe error should be corrected, 
[550] acts without jurisdiction. The appeal is rejected." Now it is 
plain that the only point urged before the District Judge was that the 
Subordinate Judge had acted without jurisdiction in sending the record 
back to Cooch Behar, That judgment, which was delivered on the 5tb 
April 1886, appears to be perfectly right, although I do not agree with 
tbe District Judge when he says that the error upon the record was "one 
purely of form." It is against the order of the 5th of April 1886, and only 
against that order, that this appeal is brought, and I am, therefore, con* 
strained to say that the appeal fails. 

But there is still a matter of very considerable importance which 
remains to be noticed. Section 434 of the Civil Procedure Code says: 

The GoyerDor-Geoeral ia Council may, from time to time, by no* 
^Dcation in the Gazette of India, declare that the decrees of any Civil or 
Revenue Courts situate in the territories of any Native Prince or Stato in 
alliance with Her Majesty and not established by the authority of the 
Governor-General in Council, may be executed in British India ^ 
if they had been made by the Courts of British India.” In pursaanoe 
of the powers thus conferred upon the Governor-General in Council 
the following notification was published in the Gazette of India on 
7th March 1879: Under s. 434 of the Civil Procedure Code the 
Governor-General in Council is pleased to declare that the decrees o* 
the Civil and Revenue Courts of Cooch Behar may be executed in British 
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India as il they had been made by the Courts of British India." There 
•was thus a legislative power given to Courts in India to execute the decrees 
of the Civil and Revenue Courts ofCoooh Behar. Then came the question 
what machinery was to be employed for the purpose of executing these de¬ 
crees, and what things were necessary to be proved before a Court in Bri¬ 
tish India could execute those decrees. It was clearly necessary to prove 
the genuineness of the decree which came to the Court in British India 
from the Court of Gooch Behar. Upon that point it was necessary to refer 
to the provisions of s. 86 of the Evideoco Act. which says : The Court may 
presume that any document purporting to be a certified copy of any judicial 
record of anvcountrynot formingpart of Her Majesty’s dommions is genuine 
CSSl] and accurate if the document purports to be certified in any manner 
which is certified by aoy representative of Her Majesty or of the Govern¬ 
ment of India resident in such country to be the manner commonly in use 
in that councrv for the certification of copies of judicial records. Before 
the notification of 7th March 1879. appeared in the o/Mia. the 

attention of the Legislature had been drawn to the dilhcuUy which might 
be experienced if under s. 86 of the Evidence Act a certificate was to be 

requited in each ease of the manner in 

Coooh Behar, and in order to get over thia difficulty the then Deputy 
Commissioner of Coooh Behar, being the then represeutatiye of the 
Government of India resident in such country, was directed to notify to 
the Government of Bengal “ the mode in which copies of judicial records 

of the Gooch Behar Courts are f ° 

1879, the following notification was published m the Calcutta Gazette. 

" With reference to the above notification («., the n^ifioation of 7th 
March 1879) of the Government of India m the Foreign Department, the 
following certificate of the mode in which copies of judicial records are 
certified in the State of Coooh Behar is pubhshed for general mformatiom 

I hereby certify that the mode in which copies of judicial 

Courts of Coooh Behar are certified as correct copies is as follows. 

copy of the judicial record being made, the words 

atThe top of the copy and it is signed by td 'ffir'k and 

casu of the Deputy Commissioners Court, by the Head Glerk an 

Sheristadar) of the Court in which the original document is recorded his 

oLial designation being added below his signature and the seal of the 

Court affixed thus— 


copy.) 


[True 
A, B. 

Dewany Ahilkar of Cooch Behar. 



G. J. Dalton, 
Deputy Commissioner. 
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T • QC frt whether such a certificate so published 

I erpress no opinion us 3 . gBol the Evidence Act, 

1882] was a Government of India resident in 

Oon^nVSar^'t 1 ^ 01 " the Maharajah of Coooh Behar 

Coooh Behar. It is 0 early 01 Her Majesty or the 

has come of age, and there s no P ^ 

GoYOrnment of State can now be received in 

ratXcfA" « steps are taken by the Legislature 
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thoro will 1)0 great ditiiculty in executing any decrees of the Gonrts of 
Coocli Behar in the Courts of British India. 

Bkvepley, J.—I concur with my learned colleague in holding that 
this appeal must be dismissed. The points pressed upon us are, first, 
that by the terms of the decree-holder was restricted to execute the 
decree against the mortgaged property alone; and, secondly, that the 
attachment was bad, because it was made before the judgment-debtor had 
had an ooportunity of showing cause why the decree should not be exe¬ 
cuted. The first noint was decided by an order of the Subordinate Judge, 
dated loth of May 1886, and no appeal was preferred against that order. 
It is contended now that we can take that order into consideration in the 
present appeal, which is an appeal against the order of the District Judge 
of the 5th of April. That is clearly noc so, because no appeal lies to this 
Court direct from an order passed by the Subordinate Judge. The second 
point appears never to have been pressed in either of the lower Courts, 
and in the order of the 15th May the Subordinate Judge distinctly says 
that no otlier point has been pressed. For these reasons we consider 
that at this stage we cannot interfere, however much we may regret the 
irregularity that has occurred. 

H. T. H. Appeal dismissed. 


14 C. 553. 

[553] APPELLATE CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Beverley. 


JOGESSUR Das and others {Blaintijs) v. Aisani Koybubto and 

ANOTHER [Defendants]. ' [22nd April. 1887.] 

Bengal Tenancy Act {VIII of ISS5). ss. 20, 21—5wils pending at time Act came \nto 
force—Suit for ejectment—Acquisition of right of occupancy. 

Section 21 of fcbe Bengal Tenancy Act applies to suits pending at the tiine the 
Act came into force, viz-, 1st November. 1985. which bad not then resulted m » 
decree. In a suit instituted on 8tb October 1895. to eject the defendants af t 
notice to quit, it was held that, although the defendant had held the land from 
which it was sought to eject him for less than 12 years, and therefore would p®* 
if the Bengal Rent Act VIII of 1969 had been applicable, have acquired a ng 
of occupancy, yet the effect of ss. 20 and 21 of the Bengal Tenancy Act was 
give him a right of occupancy, and therefore he could not be ejected. 


[F., 15 C. 37G (F.Bj.] 

The litigation out of which this appeal arose was cotnmeocod by 
the plaintiffs who were the holders of a divided share of a certain ® 

bringing two suits against the defendants, the tenants of separate porti 
of the plaintiffs* estate to eject them after giving them 
The defence (among others not now material) was that the 
had acquired a right of occupancy in the land, and therefore 
liable to ejectment. The suits were heard together by consent. As w 
defendant in one of the suits. Ramdyal, both the lower Courts 
the facts that he had held the land for more than twelve years ’ ^ 

had acquired a right of occupancy in the land held by hi m, and, tber fl^^’ 

• Appeal from Appellate Decree No. 2127 of 1886, against the decree of 
Madhab Bandyopadhya, Subordinate Judge of Tipperah, dated the 22nd of JW/ . 
affirming the decree of Baboo Monmotho Nath Mukerjee, Munsif of Gounpor , 
the 22Dd of March 1886. 
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in any case that suit must be dismissed. As regards the defendants in 
the other suit it was found tliat two plots of the laud had been held 
by them for less than twelve years, but that they had been holding 
as tenants other lands on the plaintift’s share of the estate for more 
than twelve years. As to these defendants, therefore, the question arose 
whether sub-s. 2 of s. 21 of the Bengal Tenancy Act applied to 
them, so as to give them a right of occupancy in their entire hoklings. 
That' Act came into [554] force on the 1st November 1885, the 
suits having been instituted on the Sth October 1885. Both the lower 
Courts held that the sub-section 2 of s. 21 governed the cases as being 
cases pending when the Act came into force. The suits were therefore 
dismissed, and that decision was con tinned on appeal. 

The plaintiffs apnealed to the High Court. 

Moulvi Serajnl hla7n, for the appellants. 

Baboo Kuloda Ktnkur Boy, for trie respondents. 

The judgment of the Court (MitteR and Bevkrlev, JJ./ was as 

follows :— 

.TUDGMBNT. 

This apoeal relates to a part of the subject-matter of the ovigmal suit 
which was brought hy the appellaut as landlord to recover possession 
of certain plots of land which are io the possession of tire defendaut, as 
tenant under the plaintiff, on the ground that the tenancy nas terminated 
by a notice to quit served upon the defendant, the tenan , some time 
after the 2aa of March 188.3. As regards the plots involved m this 
appeal the finding of the lower Appellate Court is that they have been 
in the possession of the defendant for ess than 12 years, and t at he is a 
“ settled raivat ” within the meaning of those words in b. of the Bengal 
Tenancy Act. The suit was lirought on the ‘,1 

sav before the new Tenancy Act came into operation. The owei Appellate 

cYnrJtas iSeldThlt, under^, 21 of the Bengal Tenancy Act, the efen - 

ant-respondent before us has acquired a right of occupancy. This suit 

was a pending suit when the Bengal Tenancy Act came into loice. Tha 

written stateLnt of the defendant was filed alter the 1 st November 188o 

i P afiAr fhfl Act came into operation, and also the notice of the suit was 
.e., after the Ac ^ does not apply 

to ''tht'Tt re lower AnneUate clrt is in error in holding that, as 

regards the plots involved in this Zdeliond" 

right of LLpaney, because under Bengal Act VIII of 1809 the defend- 
ngnc 01 occupau y, occupancy unless ho had 

ant was not entitled to leiy upon ma ^ ^ Hinniifft in this 

established that he had been in hinks that s 21 hla a 

annoal fnr 12 vaars The lower Appellate Court thinks that s. has a 

XsplotWe Effect and applies to [535] all suits peudmg on the day on 

"'"Ve'hink^h^tThrtieraCby the lower Appellate Court is correct, 
weimDEcnao V us with reference to the express 

Wurge of a 21 I is true that on general principles an Act affecting the 
language oi s. zi. . before the Act came 

rights of parties would uot the Legislature intended 

mto operation but m this mstonce^^^^^^ on the date on which the Bengal 

that s. 21 should “.PP'y P^f" of this question therefore 

Tenanoy Act came mto 2 of s. 21 of the Tenancy Act. The 

turns upon *^0 . “ Every person who, being a settled 

»t:rora“viulge'':Uhinre^ Waning of the last foregoing section, held 
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land as a raiyat in that village at any time between the 2nd day of March 
1883, and the commencement of this Act, shall be deemed to have acquired 
a righc of occupancy in that land under the law then in force.” It is clear 
from this part of the sub-section that the Legislature provided that a 
settled raiyat as defined in the Act should be deemed to have acquired 
a right of occupancy in the land occupied by him as a raiyat in the village 
of which ho is a settled raiyat between the 2Qd of March 1833, and the 
commencement of the Act, that is to say, the 1st November 1885, not 
under the new Act but under the Act then in force, that is to say, Bengal 
Act VIII of 1869. It is clear, therefore, that this part of the section was 
intended to modify the provisions of Bengal Act VIII of 1869 as regards 
the class of suits specified therein during the period mentioned above. 
Then follow words which, in our opinion, indicate that the provisions 
already referred to were to apply to all suits instituted before the Act 
came into operation, and which bad not resulted in a decree. These words 
are: but nothing in this sub-section shall affect any decree or order pass¬ 
ed by a Court before the commencement of this Act.” That is to say, 
that the retrospective operation provided in the first part of the sub¬ 
section should have this exception only, viz., that where a decree or order 
has been passed by a Court before the commencement of this Act relating 
to the rights of parties, such decree or order should [556] not be affected 
by the provisions regarding the retrospective operation of the section. It 
follows, therefore, that if a suit commenced before the Act came into 
operation has not resulted in a decree, it would be governed by the provi¬ 
sions of the section. Therefore, although on general principles a change in 
the law affecting the rights of parties does not ordinarily govern pending 
suits, yet, in this particular instance, the Legislature having made a 
provision to the contrary, we are bound to carry out the law. 

The decision of the lower Court is therefore correct and this appeal 
must be dismissed with costs (l). 

Appeal dhTTASsed. 


14 C. 556 (F.B.) = 12 Ind. Jur. 22. 

FULL BENCH REFERENCE. 

Before Mr. Justice Mitter, Mr. Justice Prinsep, Mr. Justice Wilson, 
Mr. Justice Tottenham, and Mr. Justice Norris. 


In the matter of the petition of Girhab Narain 
Tussdduq Hosain and others v. Girhar Narain and others.* 

[23rd May, 1887.] 

Legal Practitioners Act (XVllI of 18791. s. 32. Oonstructionsof—Outsider practising as 
mukhtear, his liability to punisJunent—Afukhtears, their functions^Civil Proa- 
dure Code. s. 37. 

Act XVIII of 1879 19 ao amending as wall as a consolidating Act, and one of 
the respects in which it amended the old law was the confarring upon the Higb 
Court power " to make rules declaring what shall be deemed to be the functions, 
powers and duties of the mukbtcars practising in the Subordinate Courts.” 

* Full Bench Reference in Rule No. 69 of 1886. on the hearing of a petition from 
an order passed by J. M, Kirkwood, Esq., District Judge of Patna, dated Gth of October 
1886. 

(1) This case was followed in Parbulty Churn Dass v. Komoruddin. Appeal from 
Appellate Deoree No. 2148 of 1886, decided by the same Judges (MITTER and BEVER¬ 
LEY, JJ.) on 25th April 1687. 
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When a person other than a duly certificated and enrolled mukhtear constantly, 
and as a means of livelihood, performs any of the functions or powers which the 
rule framed by the High Court in accordance with the provisions of the Legal 
Practitioners Act says are the functions and powers of a mukhloar, he practises 
as a mukhtear, and is liable to a penalty under s. 32 of the Act. 

The words “any person ” in s. 32 embrace pure outsiders as well as duly quali¬ 
fied and enrolled mukhneats who have failed to take out their certificates. 

[557] Q-N., though not a certifijatod mukhteir, was in the habit of .rppciiit- 
ing and instructing pleaders in the Civil Courts on account of corlain persons 
wbo paid him a regular monthly salary for so doing. In a proo-eding against 
him under the Legal Practitioners Act. G.iV., made this statement: “Treceive 
a letter from the mofussil from a person and act for him, he sending the 
vakalatnama with his letter. I receive monthly wage® from each of the persons 
who employ me. Each of the employers I have mentioned belongs to a distinct 
family and lives in a separate village." 

Beld that G-N. was ucither a private servant oar a rec''gnised agent of any 
of bis employers within the moaning of s. 37 of the Civil Procedure Code, and 
was liable to a poualty under s. il of the L^gal Practitioners Act for h iving 
practised as a mukhtear. :> 

Hild also that, having regard to the Court in which G.N., practised, the 
words in s. 32 “ to a fine not exceeding ten times the amount of the stamp 
required by this Act for a certificate authorising him so to practise in such Court," 
were equivalent to the words " to a fine not exceeding Rs, 250.” 

CR., 26 A. 380 {381}.] 

On the 2nd of October, 1885, certain certificated rnukbtears of Patna 
presented a petition r,o the District Judge complaining that certain pjisons, 
Oirhar Narain, Bansilal. and a number of other persons, were practising 
as mukhtears in the Civil Courts contrary to the provisions of Act XVIII 
of 1879, and the rule and direction of the High Court, contained in the 
Calcutta Gazette, Part I, page 152, February 15th, 1882, describing the 
functions, powers and duties of mukhtears. Upon that petition notices 
were issued against the parties complained against to showcauso why they 
should not be punished under s. 32 of Act XVIII of 1879. The Judge 
confined his enquiries to the case of Girhar Narain and Bansilal as sample 
cases. In his answer to the Court, Girhar Narain made the following 
stS-tement: "My masters are Tuodon Singh of Gya, Bahu Fatteh 
Bahadur of Gya, Suni Lai of Kachna in Patna, Chamari Singh 
of Panka, Mussummat Wajihun of the city, Muasumroat Inderjit Koer 
of Subulpur, Babu Sadir Narain Singh of Bazoona, Babu Ram Sarun 
Singb of Rajabag. Babu Gajadhur Pershad of Barhonna, Babu Mahto of 
Jaipur, Gunpat Mahto of Kundar, and I cannot remember the others, fiut 
there are several, perhaps some ton in number. I receive a letter from the 
mofussil from a person and act for him, he sending the vakalatnama with 
his [388] letter. I receive monthly wages from each of the persons who 
employ me. Each of the employers I have mentioned belongs to a distinct 
family and lives in a separate village. I sometimes get paid bv the vo»r 
and sometimes by the month. * * ♦ ■ * 

I cannot remembsr the namco of the other ten or so who employ me in the 
Civil Courts.” * * * ♦ Bansilal 

also made a similar statement. It was admitted by his pleaders that 
Girhar Narain was in the habit of appointing pleaders and instructing 
them in the Civil Courts on account of his several masters. The Judge 
held that, although neither of the men was a qualified mukhtear, they wore 
in the habit of nraotising and earning the greater part of their livelihood 
as mukhtears, and their duties far exceeded those of a private servant 
He accordingly inflicted a fine of Rs. 5 as a nominal punishment on 

369 


1687 

May 23. 

Full 

Bench. 

14 C 556 
iF.B.) = 

12 lod. Jar. 
22 , 


0 VII—17 



14 Cal. 859 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1887 

Mat 93. 

Full 

Bench. 

14 C. 956 
(PB.) = 
IBIod. Jur. 

n. 


each of the persons under the provisions of s. 32 of the Legal Practi¬ 
tioners Act. Girhar Narain and Bansilal thereupon applied to the High 
Court (Mitter and Agnew, JJ.), and obtained separate rules on the 
certificated mukhtears to show cause why the orders of the Judge should 
not he set aside. Bansilal having died in the meantime, Girhar Narain’s 
matter aloue came up for argument before MiTTERand Macpherson, JJ., 
who referred the case to a Full Bench with the following observation: 
‘ Having regard to the general importance of the question raised in the 
rule we refer it to a Full Bench. The question for decision is whether 
upon the facts admitted by the petitioner he is liable to be punished 
under ttie provisions of s. 32 of the Legal Practitioners Act.” 

At the hearing before the Full Bench,— 

Baboo Saligravi Singh, in support of the rule ;—The District Judge 
had no jurisdiction. Such a case as this does not come under the Legal 
Practitioners Act. Section 32 affects only such persons as are eligible to 
practise as mukhiears. The words “ authorizing him to so practise in such 
Court or office ” in 8.32 support the position. Kven if the petitioner’s 
case came under the Legal Practitioners Act, the man has done nothing 
which is rendered punishable by the Act. The High Court rule simply 
enumerates the functions of a mukhtear. It nowhere said that by per¬ 
forming any of those functions a man [569] will he considered to be practis¬ 
ing as a raukhtear. There is no definition oi “p> actising as a mukhtear.” The 
petitioner is a private servant, and a private servant or a recognized agent 
is not w’thin the provisions of the Legal Practitioner? Act. The Act con¬ 
templates noiirt but legal practitioners as such—See the decision of Mitter, 
J., in JTa/i Kuniar Ron v. Nobin Ckunder Chucketbutty {!) also Gujraj 
Singh, In re (2) In re Kali Churn Chand (3); In re Fuzzle Ali {4). 

Mr. Woodroffe (with him Mr. O'Kinealy) opposed the rule.—The 
petitioner is not a certificated mukhtear. He acts as a mukhtear and 
sbow.s ha is no private servant. The old case? do not aoply here. Those 
cases were under the old Act (XX of 18G5), which did not confer on the 
High Court the power to make rules as has now been conferred by s. 11 of 
the present Aet. For the Statutory dannitiou of "pra'Ctising as a mukhtear ” 
one must now refer to s. 11 and the rule framed by the High Court 
under it. Under s. 13 a pleader becomes guilty of unprofessional 
conduct by receiving instruction from such a man as the petitioner. It 
cannot, therefore, be said that a man in the position of the petitioner 
nny lawfully give such instructions as he has been found to have done. 
Section 32 of the Act is not confiaed to men who are eligible to practise 
as mukhteirs. Any one who does any of the acts provided by s. 11 of 
the Act is within s. 32—See the marginal note. On the value of a mar¬ 
ginal note see Attorney General v. The Great Eastern Railway Company (6); 
Venour v. Sellon (6), Glaydon v. Green (7) does not apply here. Kali 
Kumar Roy v. Nobin Chundcr Chuckerbutty (1), discussed. 


JUDGMENT. 


The judgment of the Full Bench was delivered by 
Norris, J., (Mitter, Prinsep. Wilson & Tottenham, JJ.. con¬ 
curring).—On 2od October, 1885, ceitain certificated mukhtears presented 
a petition to the District Judge of Patna, complaining that many 
nuauthorised persons were, contrary to law, acting in Court as certificated 


(31 9 B.L.R. Ap. 18. (4) 19 W.R.C. R.8. 

(G) 2 Cb. Div. 522. (7) L.R. 3 C.P. 611. 


U 6 0.585. (2) 10 W.R. 355. 

5) 11 Gb. Div. 465. 
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mokhtears. The District Judge caused the persons complaiued against 
to be servetl with notice [560] to show cause why they should nob 
be punished under s. 32, Act XVIII of 1879. On the 6th October 1885, 
GirharNarain.oneof the persons complained against, appeared by pleaders 
to show cause. The District Judge first heard what Girhar Narain’s plea¬ 
ders had to say on his behalf, and then, apparently without any objection 
on his part, put some questions to him. 

ThestU'ement of the pleaders and the examination of Girhar Narain 
are thus recorded by the Di-jtrict Judge . “ It is admitted by his pleaders 
that Girhar Narain, a certificated revenue agent, appoints pleaders 
and that be instructs them in the Civil Courts: hut they say that 
he only does so on account of certain persons who are his masters, 
and who pay him a regular monthly salary for so doing.” In answer 
to the Court Girhar Narain states :'‘Mv makers are Tundon Singh 
ofGya, Babu Fatteh Bahadur of Gya, Suni Lai of Kachni in Patna, 
Chumari Singh of Panka, Mussummat Wajihun of the city, Mussummat 
Inderjit Koer of Subulpur, Babu Sadir Narain Singh of Bazonna, Babu 
Ram Saruii Singh of Raj ibag, Bihu Gajaihur Pershad of Barhonna, 
Babu Collector Mahto of Jaipur. Gunpat Mahto of Kundar, and I cannot 
remember the others, but there are several, perhaps some tec in number. I 
receive a letter from the mofussil from a person and act for him, he sending 
the vakalatnama with bis letter. I receive monthly wages from each of the 
persons who employ me. Bach of the employers I have mentioned 
belongs to a distinct family and lives in a separate village. I sometimes 
get paid by the year and sometimes by the month. Coilec‘or Mahto piys 
me Rs. 10 a year; he pays me that every Assin, and has done so every 
year for 12 years. The business I have referred to. and the names I have 
given as those of my employers, refer only to those who employ me in 
Civil Courts. I cannot remember the names of the other ten or so who 
employ me in the Civil Courts, but they pay me a yearly retainer. 
Mussummat Gujibun gives me, for what I do for her in conoeclion with 
the Civil Courts. Rs. 25 per mensem. She pays mo more than any one 
else. Tundon Singh gives me Rs. 80 a year.” Upon this admissioc and 
statement the District Judge passed judgment as follows: — 

“I am of opinion that the action admitted by Girhar Narain [S6l] 
far exceeds action as a private servant. In India pleaiers and mukhtears 
seldom get cases out of the circle of their own recognised clients ; they 
each have clients who habitually employ them. Tnai, is precisely the 
nature of the employment admitted by Girhar Narain, but he says he 
receives remuneration by the month or year instead of for the act. Ho may 
do this in some cases, but I doubt his doing so in all; if ha does, his 
memory is marvellously short in not biing able to mention their names, 
and I do not think the method of remuneration mikes any reil difference. 
When a man is so little of a private servant that ho admittudly acts for 
at least twenty ditTereot families in different parts of this and other 
distriots, he seems to me to be practising generally and professionally, 
earning a greater part of his livelihood thus as a mukhteir. Tnis is a 
sample case, and I inflict the nominal fine of Rs. 5 under s. 32 of Act 
XYIII of 1879, my object being not so much to punish what has already 
bean done as to prevent similar conduct for the future.” 

On the 5bh January, 1386, Girhar Narain moved before Mitter and 
Agnew, JJ., for a rule calling upon the certificated mukhtears to 
show cause why the order of the District Judge should not be set aside on 
the following gronnds.oiz.: First, that it was made without jurisdiotion ; 
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second, that ss. 10 and 32 of the Legal Practitioners Act, 1879, did not 
apply to the case; third, that the District Judge ought, upon the materials 
before him, to have held that the nature of the petitioner’s work was not 
in contravention of any law or of any rule of the High Court, and as such 
he was guilty of no offence against the provisions of the Legal Practi¬ 
tioners Act: fourth, that the District Judge had misunderstood and mis¬ 
conceived tlio law in determining the case. The learned Judges granted 
a rule, which, on 8th December, 1886, came on for hearing before Mitter 
and Maepherson, JJ., who made the following order, vtz. ; “ Having re¬ 
gard to the general importance of the question raised in this rule wo refer 
it to a Full Bench ; the question for decision which we refer is whether, 
upon tlie facts admitted by the petitioner, be is liable to be punished 
under the nrovisions of s. 32 of the Legal Practitioners Act.” 

[562] The case was argued before us on the 15th April, when Baboo 
Saligram Singh was heard in support of the rule, and Mr. Wcodro/j^e 
and Mr. O'Kineahj appeared to show cause. At the conclusion of the 
arguments we took time to consider our judgment. The first argument 
urged by the learned vakeel for the petitioner was that, assuming 
that Girhar Narain had practised as a mukhtear without being duly 
authorized so to do, yet he was not liable to punishment under the 
provisions of s. 32 of Act XVIH of 1879, as that Act applied only to 
mukbtears who had passed the required examination, received a certificate 
and had practised, after neglecting to renew the certificate, or during 
suspension, or after dismissal. In support of his first argument the learned 
vakeel referred to the preamble of the Act, and pointed out that it was 
an Act “to consolidate and amend the law relating to Legal Practitioners 
to the definition of “Legal Practitioners” as given in s. 3 of the Act; 
to the power conferred upon the High Court by s. 6, ‘ to make rules as 
to the qualifications, admission and certificates of proper persons to be 
mukbtears : ” to the provisions of s. 7 as to the granting and renewing of 
certificates : and to the provisions of ss. 10 and 11, and from the language 
used in these sections, he argued that the Act was not applicable to a 
person in the position of his client, but only to “Legal Practitioners' 
as defined by the Act. The learned vakeel also laid much stress on the 
words of s. 32. That section enacts “ that any person who practises in 
any Court in contravention of s. 10 shall be liable, by the order of such 
Court, to a fine not exceeding ten times the amount of the stamp required 
by this Act for a certificate authorizing him so to practise in such Court. ’ 
The words “ the amount of the stamp required by this Act fora certifi¬ 
cate authorizing him so to practice, ’’ it was urged, pointed clearly to the 
case of a person who had passed the necessary examination for a mukhtear 
and was practising without a certificate, and not to an entirely un¬ 
authorized person such as the petitioner. 

In the case of Kali Kumar Roy v. Nobin Ckunder Chuckerbutty (1) 
which was a case under Act XX of 1865, which is repealed by Act XVIH 
of 1879, it seems to have occurred to Mitter J., [563] that s. 13 of 
Act XX of 1865, which corresponds to s- 32 of Act XVIII of 1879, 
“applied only to such persons as were qualified and enrolled as mukbtears, 
but who bad practised as mukbtears without obtaining their certificates. 
This view does not seem to have been shared by White, J.,^ for he makes 
no reference to it in his judgment: and Garth, C.J., says' The language 
of s. 13 does certainly seem to afford some ground for this view ; and yet 

(1) 6 C. 585. 
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it would seem an absurdity that a man who is duly qualified and enrolled 
as a mukhtear, and who has only neglected to take out his certificate, 
should be subject to penalties and disabled under that section from suing 
for his fees, whilst a man who is neither qualified nor enrolled as a mukh¬ 
tear, nor certificated, should be enabled lo recover his fees, and be subject 
to n.o penalties ; it is difficult to conceive that this could have been 
the intention of the Legislature.” Whatever may be tbo proper 
construction to be put uuon s. 13 of Act XX of 1805. upon which I 
express no opinion, I feel no difficulty in holding that the con¬ 
struction sought to be put on s. 32 of Act XVIIl of 1879 is not 
the true one. Section 32 in distinct terms imposes a penalty on 
"any person” who practises in any Court in contravention of the provisions 
of s. 10, " which enacts that no person shall practise as a mukhtear in 
any Court not established by Royal Charter, unless he holds a certificate 
issued under s. 7 and has been enrolled in such Court, or in some Court to 
which it is subordinate.” I am altogether unable to give the words " any 
person ” in s. 32 the narrow construction sought to be placed upon 
them. They seem to me to embrace pure outsiders like the petitioner, 
as well as duly qualified and enrolled mukhtears who have failed to 
take out their certificates. The words ins. 32 “ to a fine not exceeding 
ten times the amount of the stamo required by this Act for a certificate 
authorising him so to practise in such Court ” are, I think, equivalent (in 
this particular case, having regard to the Court in which the petitioner 
practised) to the words “ to a tine nob exceeding Rs. 250.” It is to be 
observed that, whore the Legislature wishes to deal with the duly 
qualified and enrolled mukhtear, it does so in precise terms—see 
86 . 33 and 3-1 and cl. (c) of s. 36 The second argument of the 
learned vakeel was that the petitioner had not practised [564] as 
a mukhtear. In support of the argument reliance was placet! on the 
case of In re Gujraj Sinqh (1) decided by L. S. Jackson, J., on In re 
Kali Churn Chand (2); on In re Puzzle Ali (3) ; and on the before- 
mentioned case of /Tumur Roy V. Nobin Chunder Chuckcrbutty (4). 
All these cases were cases under the old Act of 1865, which conferred no 
power! on the High Court "to make rules declaring what shall be 
deemed to be the functions, powers and .duties of mukhtears,”— 
such powers were first given bv s. 11 of Act XXIII of 1879. ,In 
the case of In re Ckijraj Singh, L. S. Jackson, J.. says: "The Court 
has had frequent difficulties in answering enquiries as to what the 
Legislature appeared to contemplate as the functions or privileges of 
mukhtears under the Pleaders and Mukhtears Act,” aud then goes on to 
decide, that "there is nothing in the provisions of that Act which 
restrains any person from coming into the presence of the Judge and 
supplying information to the vakeels.” In In re Kali Churn Chanii 
Kemp'and Glover, JJ., held that the mere writing out of a petition for 
a party who himself presented it in Court was not an " acting ” as a 
mukhtear within the meaning of s. 11 of Act XX of 1865. In In re FuZ’ 
ilft (3) Pbear and Ainsley, JJ.. held that "acting as a mukhtear” 
within the meaning of s. 5 of Act XX of 1865 meant " the doing some- 
thing^as the agent of the priooipal party which shall be recognized or 
taken notice of by the Court as the act of that principal, such, for instance, 
as filing a douumenb.” In Kali Kumar Roy v. Nobin Chunder Chucker- 
butty (4) White, J., speaking for himself and Mitter, J., said: " The 
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question then resolves itself Into this, whether the looking after a regular 
appeal and the giving instructions to pleaders in connection with it are 
practising as a mukhtear within the meaning of the section. There is no 
definition in the Act of what the Legislature meant by practising ae a 
mukhtear, but 1 think the meaning may be gathered from s. 11 of the 
Act, which enacts that ‘ mukhtears duly admitted and enrolled may be 
subject to the conditions of their certificates as to the class of Courts 
in which they are authorised to practise, apnear and act ’ (in the 
[565] report the word ‘ plead ’ is evidently by mistake used for ‘act ’) in any 
Civil Court, and may appear, plead and act in any Criminal Court within 
the same limits. It may fairly be concluded from this that by practising 
as a mukhtear in a Court, the Legislature meant, in the case of a Civil 
Court, aupearing or acting in that Court, in the case of a Criminal Court, 
appearing, pleading or acting in that Court. Did the plaintiff then appear 
or act in Court? I think not. These words have a well-defined and 
well-known meaning. To appear for a client in Court is to be present and 
to represent him in various stages of the litigation at which it is necessary 
that the client should be present in Court by himself or some reoresenta* 
tive. To act for a client in Court is to take on his behalf in the Court, 
or in the offices of the Court, the necessary steps that must be taken in 
the course of the litigation in order that his case may be properly laid 
before the Court. What the plaintiff is found to have done in the present 
case was not appearing or acting for the defendant in the sense in which, 
I think, the words must be understood, nor involved any such appearance 
or acting.'* 

The Act of 1879 is, as was pointed out by Prinsep, J., in the course 
of the argument, an "amending” as well as a " consolidatiug ” Act: 
and one ot the respects in which it amended the old law was the conferring 
upon the High Court power "to make rules declaring what shall be 
deemed to be the functions, powers and duties of the mukhtears 
practising in the Subordinate Courts,” thus obviating the difficulty which 
bad been felt by the learned Judges in the cases above cited. The High 
Court has accordingly framed a rule prescribing the functions, powers and 
duties of mukhtears practising in the Subordinate Courts, and I am 
clearly of opinion that, if any person other than a duly certificated 
and enrolled mukhtear constantly, and as a means of livelihood, 
performs any of the functions or powers which the rule says at® the 
functions or powers of a mukhtear, he practises as a mukhtear and is liable 
to a penalty under s. 32. One of the functions or powers of a mukhtear 
practising in the Subordinate Courts is that ot “ appointing and instructing 
pleaders.” This the petitioner admits he does, and that not for [566] one 
person only, but for twenty; he has therefore practised as a mukhtear. 

It was also argued that the petitioner was the private servant or 
recognized agent of his various employers, and therefore outside the 
provisions of the Act. No doubt under s. 13 a pleader may take instruc¬ 
tions from the private servant of a party or the recognized agent of such 
party within the meaning of the Civil Procedure Code, but there is no 
provision authorizing a mukhtear to take such instructions, and if there 
were, I do not think the petitioner is the private servant of any of his 
employers or the recognized agent of any of them within the meaning of 
s. 37 of the Civil Procedure Code. 

I would answer the question referred to us in the affirmative. 

The result will bo that the rule will be discharged with coats. 

K. M. C. BuU discharged. 


374 



SUKAROO KOBIRAJ V. EMPRESS 


14 Gal. 567 


14 C. 666. 




APPELLATE CEIMINAL. 

Before Mr. Justice Tottenham and Mr. Justice Ghose. 


SUKAROO KobIRAJ (Appellant) v. THE EMPRESS {Respondent.)* 

L30th April, 1887.) 

^Causing death by a rash and negligent act —SurgicaJ operation—Unskilled 
medical praclilioner —“ Oood faith"'~^" Accepting risk"—Penal Code {Act XLV 
oj 1860J, ss. 304A, 8S. and 52. 

A kobirftj operated on a man for internal piles by cutting them out witb an 
ordinary knife. The man died from bicmorrhago. The kobiraj was charged, 
under s. a04A of the Penal Code, with causing death by doing a rash and 
negligent act. 

lb was contended that, inasmuch as the prisoner bad performed similar 
operations on previous occasions, it was not a rash act within the mraning of 
that section, and that at all events he was entitled to the benefit of s. 88 of the 
Penal Code, as he did the act in good faith.without any intention to cause death, 
and for the benefit of the patient who had accepted the risk. 

Beld, that, as the prisoner was admittedly uneducated in matters of surgery, 
and having regard to the meaning of “goodfaith” as defined in s. 62of ihe 
Penal Code, be was not entitled to the benefit of s. 88. 

[887] Held, further, thats. 88 did not apply to the case, as it was not shown by 
the accused, on whom the burden of proving that fact lay, that the deceased 
knew tbe risk he was running in consenting to the oparatioo, and he could not 
therefore be said to have accepted the risk. 

Held, also, that under the circumstances the conviction under s. 304A. wag 
a proper one. 


APRIL 9^ 

Appbi^ 

LATE 

Criminal. 


::[R., Rat. Uorep. Or. Cases. 603-] 


In this case the prisooer was charged with an offence under s. 304A, 
of the Penal Code. There was no dispute about tbe facta. The prisoner 
was a kobiraj and he operated on one Manai, a peasant, for internal piles. 
The operation consisted in cutting out the piles with a common clasp 
knife after pulling them down with an iron hook. The result of the 
operation was that Manai, who was an old and feeble man, bled to Heath. 
The Civil Surgeon was called and examined and stated that the operation 
was a most dangerous one. In his defence the prisoner called four witness¬ 
es, two of whom stated that he had cured them of piles and two of other 
diseases by the use of the knife. The District Judge disagreeing with the 
assessors convicted the accused and sentenced him to one year’s rigorous 
imprisonment. 

The prisoner appealed. 

Baboo Ishar Chunder Chuckerbutty, for the appellant. 

Mr. Kilby, for the Crown. 

The grounds upon which it was sought to show that the conviction 
should be set aside are sufficiently stated in the judgment of tbe High 
Court (Tottenham and Ghose, JJ.) which was as follows:— 

JUDGMENT. 


The appellant is a kobiraj who has been convicted by the Sessions 
.Judge of Eungpore of an offence under s. 304 A, of the Penal Code, and 
.’has been sentenced to suffer rigorous imorisonment for one year. He 
•caused tbe death of a patient by performing what ig shown to be a very 

* Otimioal Appeal, No. 178 of 1887, againet tbe order passed by J R. BaUett^ 
lEsq.'i BesaioDS Judge of RuUgpore, dated Che 14th of Maroh 1887. 

• I • 
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1887 <^aneerous oporation, namely, the cutting out of internal piles. He was 

Apbil 30 unable to stop the consequent bleeding, and the patient died the following 

flay. This has been held by the Sessions Judge to be a rash act within 
APPEL- I he meaning of 8 . 304 A. 

Baboo Ishar Chunder Ohuckerbutty for the appellant contended 
Criminal, before us that it was not a rash act within the meaning of [568] that 

14C~~566 as the prisoner was a kobiraj and had previously per¬ 

formed surgical operations in one or two cases of the same nature and in 
other cases of a dilferenb character : and that it has not been shown that 
he ever before caused the death of a patient. The vakeel also contended 
that if, notwithstanding these considerations, the Court should still be of 
opinion that the act was a rash one within the meaning of s. 304A, the 
prisoner would nevertheless be entitled to the benefit of s. 88 of the Penal 
Code, because he did the act in good faith, without any intention to cause 
death, and for the benefit of the patient who had accented the risk. 

We are of opinion that the prisoner is not entitled to the benefit of 
s. 88 . It is quite true that he had no intention to cause the death of the 
patient. Nobody accuses him of such intention. It is also true that he 
acted, as he thought, for the benefit of the patient. But it is very doubt¬ 
ful whether he can be said to havo acted in good faith, regard being had 
to the definition of good faith in s. 52 of the Penal Code, namely, nothing 
is said to be done in good faith which is done without due care and 
attention. The prisoner is admittedly uneducated in matters of surgery. 
He has had no regular education in matters of medicine. 


It has been contended on his behalf that he had no idea that the 
operation that he undertook to perform, and did perform, would be attended 
with danger to the patient. But it was proved by expert medical evidence 
adduced by the prosecution that the operation which he performed was 
one so imminently dangerous that educated surgeons scarcely ever attempt 
it. They treat the complaint of internal piles, in a totally different way. 
It seems almost impossible therefore to say that the prisoner, in experiment¬ 
ing in the way he did without any knowledge of the subject, was acting in 
good faith within the meaning of the definition already referred to. But 
apart from that, we think that s. 88 will not apply to the case, because 
it is not shown that the patient did indeed accept the risk which turned 
out to be fatal to him. A patient can hardly be said to accept a 
risk of which he is not aware. We think it was for the defence pleading 
the exception to show that the patient in the present case did accept the 
[S69] risk, and that consequently he was aware of it. But no attempt 
was made to show that the patient did know what risk be was undertak¬ 
ing, The evidence is only to the extent that he consented to the opera¬ 
tion with great unwillingness, and that the only information communicat¬ 
ed to him by the prisoner on the subject was that if he submitted to the 
operation he would be cured. Upon that understanding he did submit 
and died. It seems, therefore, quite impossible to say that he accepted 
the risk of the prisoner’s act. 

The question then remains whether the prisoner is guilty under 
s. 304A. There is no doubt that by his act he caused the death of the 
deceased. In England he would have been indicted for manslaughter. 
In this country the provisions of s. 304A seem to apply to oases whero 
there is no intention to cause death, and no knowledge that the act done in 
all probability would cause death. It was pleaded for the prisoner that,, 
inasmuch as be bad successfully performed similar operations on other 
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persons, he could have no knowledge that be was likely to cause death in 
this case. 

We are willing to accept this view oi the naatber; but. as I have 
already observed, the prisoner's ignorance only made his act the more 
rash. We think it is impossible to acquit him of the otfence of which he 
has been convicted. We have no wish by this decision to deter kobirajes 
from legitimately exercising their profession. In many cases, no doubt, 
they do very successfully treat certain disorders; but we think it very 
important that the public, especially the poorer part of the public, who 
mostly have to rely upon such uractitionevs as kobirajes, should be 
protected from ignorant experiments in surgery. 

We think, therefore, that the conviction must beallirmed. Bub we 
do not think it necessary for the ends of justice to sustain the severe 
sentence passed upon the prisoner. Similar acts by really professional 
men have been visited in this country with much loss punishment. We 
think that, as this is the first case from the Mofussil with which wo have 
had to deal, it would be sufbcient to intlict the penalty of a fine instead 
of imprisonment. 

The sentence of one year's rigorous imprisonment will, therefore, be 
set aside, and a fine of a hundred rupees imposed upon the [S70] prisoner. 
In default of payment he must suffer three months’ rigorous imprison¬ 
ment. 

H. T. H. Conviction upheld. 


14 C. 570. 

APPELLATE CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Beverley. 


In the matter op the petition op Hdkdm Chand Aswal 
[Decree-holder], HuKUM Chand Aswal v. Gyanender Chunder 

Lahiri, Minor, by his guardian Abhoy Chunder Bagchi 
[Judgment-debtor.)^' [16th March. 1887.J 

Bengal Act VIII of 1869, s. 5B—Executio7i of decree—Suit for rent not brought under 
Bengal Act Vlll of -Decree of Court of foreign State—Civil Procedure Code, 

1882 , s. 434. 

The Uw of limitatioo applicable to the oxecutioa rf a decree of the Civil Court 
of Cooch Behar, for cent for a sum under Rs. 500 iu a suit not brouf^ht under 
the Rent Act, is by s. 434 of t,be Civil Procedure Code, which (;ive« the Courts in 
British India power to execute decrees passci by the Courts of a foreign State, 
s. 68 of Beug. Act VIII of 1869. That sectioo is not coodned to suits brought 
under that Act. 

In this ease the plaintiff obtained a d-^cree for rent in the Civil Court 
of Cooch Behar on 23rd May, 1881. The decree was for I'ent and costs 
and amounted to Bs. 432-8-9. After execution bad been applied for in 
Cooch Behar and partly obtained, the decree was transferred to the 
Bungpore district, and sent to the Munsiff of Gaibanda for execution after 
more than three years from the date of the decree. Tbe Munsiff in 
August 1885 held, on an objection made to tbe decree on that ground, 
that it was barred by limitatioo under s. 58 of Beog. Act VIII of 1869, 
inasmuch as it was a decree for rent for less than Bs. 500, and more 
than three years had elapsed since tbe date of tbe decree. 

* AppUoation for Review in Misoellaneous Appeal, No. 442 of 1686, against the 
judgment of MITTEB, J., and Grant, J., of this Court, dated the 1st of April 1886. 
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1887 On appeal the Officiating Subordinate Judge of Rungpore affirmed 

March 16. the decision of tbe Munsiff and dismissed the appeal. 

A^t decree-holder appealed to the High Court on the ground that tbe 

Courts bad erred in holding the execution of the [571] decree to be barred. 

LATE The High Court (Mitter and Grant, JJ.) dismissed tbe appeal, on tbe 
Civil, ground that there was no jurisdiction in the matter of the execution, and 
14 C 570 application for execution should have been dismissed on tbe 

ground that the Courts in British India have no power toexecute a decree 
passed by the Court of a foreign State like Gooch Behar (1). 

An application for review of this decision was made by the decree- 
holder, on the ground that s. 434 of the Civil Procedure Code gave the 
Courts in British India power to execute it, and that, the suit not having 
been brought under the Rent Act, s. 58 of that Act was not applicable. 

Baboo Durga Mohan Dass, for the petitioners. 

Baboo Grija Sunkar Maziimdar, contra. 

The judgment of the Court (MittER and BeveRLEY, JJ.) was as 
follows:— 

JUDGMENT. 

This is an application to execute a decree under a certificate granted 
by a Civil Court in Cooch Behar with reference to a decree for arrears of 
rent. Section 434 of the Procedure Code is the section which gives the 
Courts in British India authority to execute such decrees. That section 
says : The Governor-General in Council may, from time to time, by 
notification in tbe Gazette of India, declare that the decrees of any Courts 
situate in the territories of any Native Prince or State in alliance with Her 
Majesty, and not established by the authority of the Governor-General in 
Council, may he executed in British India as if they bad been made by the 
Courts of British India.” Therefore the decree must be executed as if it had 
been made by a Court in British India. The law of limitation which would 
be applicable to such execution proceedings would be the law which would be 
applicable to the decree if it had been passed in a Court in British India. 
The decree having been passed in a suit for arrears of rent, and the amount 
being under Rs. 500. we think that the lower Court was right in holding 
that tbe law of limitation applicable in this case is tbe law contained 
in s. 58 of the Rent Act. That section says : “ No process of execution 
[572] of any description whatsoever shall be issued on a judgment in any 
suit for any of the causes of action mentioned in ss. 27, 28, 29 or 30 of 
this Act, after the lapse of three years from the date of such judgment.” 
It was contended before us that s. 58, Beng. Act VIII of 1869, only 
applies to suits instituted under Act VIII of 1869. Tbe language of the 
section does not support this contention. The section says it shall apply 
to any “ judgment in any suit for any of the causes of action mentioned in 
RS. 27,28, 29 and 30of the Act.” That is not tantamount to saying that 
the suit itself mtist he under Act VIII of 1869. If it is a suit on any of 
the causes of action mentioned in the sections of the Act enumerated, it 
would come within the purview' of s. 58; and there is no doubt that the 
present suit comes within the causes of action enumerated in the section. 
The judgment of tbe lower Court is therefore correct. 

We dismiss this appeal with costs and assess tbe bearing fee at 
Rs. 32. 

J. V. w. 


Appeal dismissed. 


ID 13 0.95. 
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PRIVY COUNCIL. 

Present: 

Lord lYaison, Lord Fitzgerald, Lord Hohhorise, Sir B. Peacock, and 

Sir R. Couch. 

[On apv^al from the Htgh Court at Calcutta.] 

SiMBHUNATH Pande AND OTHERS {Defendants) V. Golap Singh 
AND OTHERS {Plaintips}. [lllh and 26bh February, 1887.] 

Sale tn execution of deeree^Jiidgnunt.debtor's share in joint ancestral estate —3/iMt- 
shara Law—Execution o) decree by sale of such sJuire—Bights of co-sharers not 
being parties to the decree or execution proceedingsSale certificate. 

Tbe question was wheiber the whole estate belonging to a joint family, 
living under the Mitaksbara, including the shares of sons or the share of their 
father alone, passed to tbe purchaser at a sale in execution of a decree agamst 
the father alooe upon a mortgage by him of bis right. 

Held that, as the mortgage and decree, as well as the sale certificate, expressed 
only the father’s right, the prima facie conclusion was that the purchaser took 
only the father’s share, a conclusi m which other circumstances—tbe omission 
on the part of the creditor to make the sons parties and tbe price paid—not 
only did not counteract but suppotied. 

[573] The enquiry in recent cases regarding the liability of the estate of 
co sbarers in respect of transfers made by, or execution against, the head of the 
family has been this, v» 2 .. what, if there was a conveyance, the parties con¬ 
tracted about, or what, if there was only a sale in execution, tbe purchaser had 
reason to think be was buying. Each case must depend on its own circum- 
stances—Upoorcop’Tcwflry v. Lalla Bandhjee Suhay flj distinguished. 

it., 15B.87 »88) ; 3 Bom. L.R. 97 ; 'i‘i M. 110; R.. 9 A- 672 (678); 12 B. 431 (435) ; 
12 B. 625 1631) ; 12 B. 691 i6931: H Bom. L R- 322 ; 4 Bom. L.R. 687 (595) ; 13 
M. 47 • 12 A. 99; 14 A. 179 (iH2» (F.B.i ; 23 C. 262; 27 M. 131 (112) (P.C.i ; 27 
A. 97 (F.B.) = A.W.N. (1904) 174 = 1 A.L.J. 485 ;34M. 188=9 M.L T. 235=1910 
M W N. 799 (fi0l) = 2l M.L.J. :420 = 8 Iiid. Cas. J072 ; 21 Ind. Cas. 123 (126); 
23 M.L.J 610 (616)= 1912 M.W.N 1188 (1191) ; D., 15 B. 293 (296).] 

Appeal, by special leave, from a decree (27th June, 1883) of a 
Divisional Bench of the High Court reversing a decree (5bh December, 
1881) of the Subordinate Judge of Bhagulpore. 

The object of this suit was to establish the plaintiffs' claim to have 
their share in ancestral estate excluded from the effect of a sale made in 
execution of a decree against their father alone for a debt due by him. 
And the question now raised was whether the entire estate of the 
family—a one anna four pie share of mouzah Kindwar, in pergunnah and 
district Bhagulpore—passed to tbe nurchaser at the sale, the principal 
defendant in this suit, or only the share of tbe father. The latter share 
would on partition be only two krants of the whole sixteen annas of the 
village. 

Their grandfather's biswa was four annas, or one-fourth of mouzah 
Kindwar. He had three sons, one of them being Luchnoun Singh, tbe 
father of the plaintiffs. Inheriting one-third the latter took, as a 
family, a one anna four pie share of the village, each being enti¬ 
tled on partition (tbe sons being four in number) to one-sixth, including 
the father and mother. Toe plaint claimed restoration of five-sixths with 
mesne profits and a declaration of the sons' right to kamat land held by 
itbem in proportion to their share in the village. 

(1) 6 0. 749. . 
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The defendants answer relied upon the sale, and the possession that 
they had obtained under the order for delivery of possession, which 
gave them, as they contended, rightly, the whole one anna four pie 
share. 

At uhe hearing before the Subordinate Judge of Bhagulpore it appeared 
that, on the i2th September, 1865, Luchmuu Singh, having borrowed 
money of Jiichuknatb Pande, executed to faino a money bond of that 

date, morlgaging also his right and [574] interest in mouzah Kiudwar 
whereupon afterwards the decree {6th August 1869) now in execution 
was made by consent. Execution proceedings resulted in the now 
disputed sale on 7th September 1871, at which tlie right, title and interest 
of Luchmun Singh in mouzah Kindwar were purchased by Bichuknath 
Pande, one of the defendants. 

The Subordinate Judge held that the entire estate of the family 
passed by the sale. His reason mainly was that the father bound the 
sons when he incurred a debt that was in no way attributable to his mis¬ 
conduct. There being no immorality in the nature of the debt the decree 
coight have been against the whole family; and the family property having 
been sold on this account the sons had no power to interfere with the 
auction sale. Ho accordingly dismissed the suit. 

^ ^ On appeal a Divisional Bench of the High Court (Prinsep and 
O'Kinealy, JJ.) gave judgment as follows;— 

It appears to us from the facts of this case that it does not come 
within any of the judgments of this Court which have been quoted in 
the course of argument, and that it is a case purely within the 
judgment delivered by the Privy Council in the case of Dindyal (1). Prom 
the terms of the bond (which is a simple money bond) it is clear that the 
obligation was simply on the part of the father. 

The obligee sued to recover money due on this bond, and the father 
put in a petition confessing judgment, in which, after admitting the debt, 
he states: ‘ I have mortgaged my right and interest in mouzah Kindwar,’ 
the words in the vernacular being ‘ Hakiyat 0 milkiyat apna.’ We think 
from the terms of this petition that it was clearly understood by the 
father that he was dealing with only his own property in the estate. That 
this was the interpretation accepted by the decree-holder appears from 
the terms of the decree, which states that the debtor, after confessing 
judgment, has mortgaged bis right and interest in mouzah Kindwar, and 
that a decree is accordingly passed. * The terms of the sale certificate 
granted to the decree-holder, purchaser, are to the same effect. In the 
‘ specification of property ’ the words are: * The right and interest of the 
judgment-debtor [575] 4 annas’ (that is to say, the estate held by 
him and bis sons) ‘out of 16 annas mouzah Kindwar.’ And the 
terms of the body of the sale certificate declare that the right and 
interest which the judgment-debtor had in that property was purchased 
at auction for Bs. 625 by the decree-holder in the case, and that it is 
hereby notified that whatever right, title and interest the judgment-debtor 
hadin that property was extinguished from that date. We cannot agree with 
the argument that under such circumstances the judgment-debtor, father, 
should be regarded as being proceeded against by the obligee as representing 
the family estate. 

Under such circumstances we think, as we have alreadylaiddownip- 
another case, that, under the terms of the judgment in the case of DindyoXr 


(1) 4 l.A. 147 » 3 C. 198, 
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AS the creditor has chosen to proceed against the father alone and to sell 
only the father’s whole estate, he has by his own act given up whatever 
rights he might have had against the entire family property. 

“ The order of the lower Court will accordingly be set aside and a 
decree given to the plaintiffs declaring that they are entitled to a partition 
of the family estate and to obtain their respective shares under the Mitak- 
shara Law, the defendant No. 1 being entitled to retain onlytbe sharo of 
Luchtuun Singh, the father. 

“ The appellants’ will receive their costs h ‘re and also in the low'er 
Court.” 

The defendants aopnal against the above decree was specially 
admitted by an order of Her Majesty in Council of 30th December. 1884. 

For the appellants Mr. R. V. Doyne argued that the Subordinate Judge 
had rightly held that tho entire interest of the family in raouzah Kind- 
war, the one anna two pie share, had passed by the sale in execution. 
What was sold was the interest that was liable to attachment and sale in 
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execution of a decree against the father in respect of a debt incurred by 
him, not for any immoral purpose. What was sold was the entire inter¬ 
est of the family for another reason, viz., that the eldest son, being of 
full age. was himself a party to the taking of the loan by Luchmun Singh ; 
and he, as well as other sons on their attaining full age, assented to the 
mortgage on which the decree [676] was based, as the evidence referred 
to in the judgment of the Subordinate Judge showed. Dinclyal v. Juydip 
Naram (1), relied upon in tho judgment of the High Court, was distinguish¬ 
able, as in that case the creditor had done nothing to show an intention 
on his part to regard any one as liable, save the father alone. The princi¬ 
ples on which this decision should be placed were those explained in 
Girdhari Lai v. Eantoo Lai (2) and Suraj Bansi Koer v. Shco Pershad 
Singh (3). 

Eeference was also made to the Collector of Uonghyr v. Hurdai 
Narain Shahai (4) and Nanomi Babuasin v. Muddiin Mohiln (5). 


The respondents did not appear. 


JUDGMENT. 

Their Lordships’ judgment was delivered by 

Lord Hobhodse :—This is one of the numerous cases relating to 
the amount of interest acquired by the purchaser at an execution sale 
where the sale relates to a joint family estate subject to the Mitakshara 
Law, and the father of the family alone has been party to the proceedings. 
Like several of its pi'edecessors it has been heard ex parte. 

Luchmun Singh is father of the joint family. He has a wife and 
four sons. The family property consists of a share of mouzah Kindwar, 
amounting to 1 anna 4 pie in extent. Other shares of the mouzah were, 
when the transactions now in question took place, vested in other bran¬ 
ches of the family who had become divided from Luchmun. The share of 
Luchmun’s father was 4 annas. The appellants, who were defendants in 
the suit, claim the whole 1 anna 4 pie. The respondents, the wife and 
sons, who were plaintiffs, claim five-sixths of it as the shares which would 
come to them on partition. 

On the 17th September 1865, Luchmun took a loan of Es. 219 
from Bbiohuk, one of the appellants, and executed a bond for payment 

(1) 4 I. A. 147 = 3 0. 198. (-2) 1 I. A. 321 = 14 B. L. R. 187. 

(8) 61. A. 08 = 6 0. 148. (41 6 C. 425 = 2 I. A. 26. 

(5) 18 I. A. 1 = 18 C.21. 
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in a month's time with interest at 24 per cent., or after the monthr 
with interest at 48 per cent. In July 1869, the [S77] bond¬ 
holder sued Luchmun, and an agreement was made that Lucbmun 
should pay Rs. 590-4, with interest at 24 per cent., in a given month, 
and by way of security should mortgage “ his right and interest 
in mouzah Kindwar.” This agreement is embodied in a decree of the 
MunsiB of Bhagulpore, dated the 7th August, 1869. The same decree 
goes on to direct that in the event of non-payment the mortgaged pro¬ 
perty shall be sold by auction for the realization of the decretal money. 
In the year 1874 a sale took place in execution proceedings under this 
decree. 

The certificate of sale bears date the 21sf. December, 1874, and is as 
follows:— 

“ A petition being filed for execution of the decree of the Court of the 
Sudder MunsifI of Bhagulpore, dated 6th August, 1869, in Case No. 494 
of 1869 y. Luchmun Singh of mouzah Kindwar, pergunnah Bhagulpore, 
judgment-debtor, and for holding auction sale of the under-mentioned pro¬ 
perty, an istahar was issued according to the order of this Court, and the 
said property after boing advertised was sold by auction on the 7th Sep¬ 
tember. 1874 : and accordingly the right and interest which the judgment- 
debtor had in that nroperty was purchased at auction for Rs. 625 by 
Bhichukoath Pando, inhabitant and proprietor of mouzah Phoolwaria, 
decree-holder, who forthwith filed Court-fee stamps of Rs. 12 8 poundage 
fee and filed a receipt for the balance Rs. 612 8 out of his decretal money. 
Therefore this certificate is granted to Bhichukoath Pande. decree-holder, 
auction-purchaser of the said property; and it is hereby notified that 
whatever right, title and interest the said judgment-debtor had in the 
said property, being extinguished from the 7th September, 1874, the date 
of the sale, is transferred to Bhichuknath Pande, decree-holder, and that 
this certificate will be held a valid document with reference bo the transfer 
of the right, title and interest of the judgment-debtor. 

“ Specification of property. 

" The right and interest of the judgment-debtor in 4 annas out of 16 
annas of mehal Kindwar (main and hamlet), toppa Chandipa, pergunnah 
Bhagulpore, the towzi number of the entire mehal being 82, and the 
sudder jumma Rs. 380-8. 

'‘Dated 21st December, 1374." 

The purchaser was put into possession on the 12th January, 1875, 
and he appears to have remained m the possession and enjoy¬ 
ment of the whole 1 anna 4 pie until this suit was brought on the 18th 
April, 1831. There is no distinct evidence as to the value of the pro¬ 
perty, but in the plaint the value is stated for [578] Court purposes 
at Rs. 5,500, which the defendant does not dispute in his written 
statement, though he objects to the insufficiency of the Court-fee on 
the ground that the plaintiffs sue to recover some kamat land worth 
Rs. 2,292-2. Their Lordships conceive that the Rs. 625 paid must 
be much below the value of the entirety, if indeed it is not below that of 
the sixth share which Luchmun would take on partition. 

The Subordinate Judge dismissed the suit. Ha held that the debt 
was not tainted with immorality and that two of tbe sons bad consented 
to the mortgage. But his principal ground appears to have been that he 
was bound by the decision in Upooroop Tewary v. Lalla Bandhjee 
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Suliay (1), to hold that a mortgage of the right and interest of Luchman 
passed the entirety of the family property. 

On appeal the High Court reversed the decision of the Subordinate 
Judge, and gave the nlaintiffs a decree declaring that tliey are entitled to 
a partition of the family estate and to obtain their respective shares under 
the Mitakshara Law, the defendant No. 1 being entitled to retain only 
the share of Luchmun Singh, the father. They referred to the vernacular 
expressions used by Luchmun in his petition, on which the decivu of the 
7th August 1869 was founded, and which are. rendered by the exprtssion 
right and interestand they thought tl^at Lucbnmu clearly undor.stood 
that be was dealing with only his own property in the estate. Further 
they relied on the fact that the sons were not made parties to the execution 
proceedings, and to the treatment of that fact in Dnidijal's case (2i. 

Their Lordships cannot agree with the Subordinate Judge. Wliat- 
ever part any of the sons may have taken in negotiating betwoou Luchmun 
and Bichuk, there is no evidence whatever of their nroposiug to mortgage 
their own interests. The sons may have assented to what was done, 
but the question is, what was done ’/ That must be answered by the 
documents. 

Moreover, if Bfchnk relied on assent by the sous, he should have 
taken care to make them parties to the execution proceedings. In Din- 
dyal's case, where the expressions used by the [579] mortgagor were 
much more favourable tc the conveyance of the entirety than ti-.ey are 
here, the creditor’s omission of the sons from the proceedings was made a 
material circumstance against him. Aod in Nanomi Babunsin’s case, where 
the decision was in favour of the purchaser, the same circumstance was 
recognized as being material whee, the expressions by which the estate is 
conveyed to the purchaser are susceptible of apulication either to the 
entirety or to the father’s coparcenary interest alone. 

In the case of Upooroop Ternary (I) Mr. Justice Mirter thought that 
the words “ my proprietary share” in a mouzah were calculated to describe 
the entirety of the family property in dispute ; and ho distinguished them 
from the expression “ right, title and interest.” In Flurdai Narain's case 
(3) there was no conveyance, but a sale on a money decree. The only 
description was " whatever riglits and interests the said judgment-debtor 
had in the property” these wore purchased by Hurdai Narain. The High 
Court held that nothing passed beyond the debtor’s interest which gave 
him a right to partition, and which perhaps may for brevity be called bis 
personal interest, and this Committee affirmed the decision. Each case 
must depend on its own circumstances. It appears to their Lordships 
that in all the cases, at least the recent cases, the enquiry has been what 
the parties contracted about, if there was a conveyance, or what the 
purchaser had reason to think he was buying if there was no conveyance 
but only a sale in execution of a money decree. 

Their Lordships are sorry that they cannot follow the learneil Judges 
of the High Court into thoir examination of the vernacular uetitiou. But 
they 6nd quite enough ground in the decree to express a clear agreement 
with them. They conceive that, when a man conveys his right and 
interest and nothing more, ho does not prvna facie intend to convey away 
also rights and interests pre-iently vested in others, even though the law 
may give him the power to do so. Nor do they think that a purchaser 
who is bargaining for the entire family estate would be satisfied with a 

(1) 6 0. 749. (3) 4 I.A. 147 =8 0. 198. (3) 5 0. 425=2 I. A. 26. 
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document pnrporting to convey only the right and interest of the father. 
It is true tliat the language of the certificate is [580] influenced by that 
of the Procedure Code. But it is the instrument which confers title on 
the purchaser. Its language, like that of the certificate in Hurdai Narains 
case, is calculated to express only the personal interest of Luchmun. It 
exactly accords with the expressions used in the decree of August 1869, 
founded on Luchraun's own vernacular expressions, which the High 
Court construe as pointing to his personal interest alone. The other 
circumstances of the case aid the prima facie conclusion instead of 
counteracting it, for the crelitor took no s’eps to bind the other members 
of the family, and the Rs. 625 which he got for his purchase appears to 
be nearer the value of one-sixth than of the entirety. 

Their Lordships will humbly advise Her Majesty that the decree of 
the High Court should be affirmed and this appeal dismissed. 


Appeal dismissed. 

Solicitors for the appellants : Messrs. l\liller, Smith it Bell 


14 C. 580. 

MATRIMONIAL JURISDICTION. 

Before Mr. Justice Trevelyan. 


Thomson v. Thomson and another.* 

I3rd May and 21st July, 1887.] 

Costs of suit by hui^bayid against wije for divorce-Deposit of costsStaij of proceedinas 
until costs paui—Poverly of husband. ^ f j 

In a suit brought for dissolatioo of a raarriige solemnized in 1859 (the partie.s 
to such marriage being of .Anglo-Indian domicile) the respondent, being possess¬ 
ed of no separate property of her own, applied to the Court for an order directing 
her husband to deposit in Court a sum sufficient to cover her probable costs of 
suit. 

The Court made an order directing the Registrar to estimate and certify the 
wife 8 probable costs of suit, and directed the husband to pay the sum so certified 
into Court. The husband being a man of ne.xt to no means failed to pay into 
Court the sum certified by the Registrar. Held, on an application bv the wife 
to stay proceedings until such costs were paid, that it would be unreasonable to 
stay proceedings on account of the husband being unable to pay ioto Court that 
which he did not possess; but that, inasmuch as the affidavits filed by the parties 
wore contradictory as to the moans of the busbind, the matter should be referred 
(if the parties so desired it) for an enquirv bv an officer of the Court into the 
question of means. 

[N.F.. 19 B. 293 (29G);.D., 21 B. 77 (82).] 

[581] This was an application by one Margaret Matilda Thomson 
(the respondent in a suit brought for dissolution of marriage) praying that 
Charles Thomson, the petitioner in the suit referred to, might be ordered 
to deposit in Court a sufficient sunr*. to cover her probable costs of suit. 
The parties were of Anglo-Indian domicile, and bad been married in India 
in the year 1859. 

The applicant stated that she had entered appearance, but was 
entirely unable to provide funds to meet the costs and expenses of the 
suit. Charles Thomson, who appeared in person, stated that the respon¬ 
dent was openly living with the co-respondent and under his name, and 


* Suit No. 2 of 1887. 
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that they had started a joiot tea business trading under his wife’s maiden 
name; that he was employed in the Port Commissioner’s Office on a 
salary of Rs. 150 a month and was supporting himself and four children 
out of that sum ; that he had no other naooie^ or means to pay any costs 
of the suit which might be incurred by his wife. 

Mr. PuqIi appeared for the applicant, and contended that the 
wife was entitled to the order: that the statements made as to her 
means were vague, citing Younfj v. Youm/ (an unreported case), in which, 
following Pro^>i/V. Probij (l). an order refusing an application for wife’s 
costs was made by Mr. Justice Pigot on the 12th January, 1886. and 
distinguishing the case from the present as the marriage there was sole¬ 
mnised in England after the passing of the Married Woman's Pro¬ 
perty Act, citing also Ward v. Ward (21, Fowle v. Fowle (3), Proby v. 
Proby (1), and contending that tho consideration arising in Walker 
Walker (4) would not arise at the present stage of the proceedings. 

ORDER. 

Trevelyan, J.—This is an application calling on the petitioner to 
show cause why he should not deposit the probable amount of costs to 
be incurred by the respondent in tin suit brought against her by him. 
The parties were married before tho Succession Act, and are of an Anglo- 
Indian domicile. I think I must follow the rule formerly in force in Eng¬ 
land and require him to deposit the necessary costs. To this rule there 
are two main exceptions: (a) cases such as Proby v. Proby (1), and 
[582] (b) where the wife has separate property sufficient for her support 
and for the costs of suit. The husband must, however, satisfy me that 
the wife has sufficient separate property for those purposes, but there is 
nothing in his affidavit to show what the means of the respondent are. 
I am not satisfied with Mr. Pugh’s argument that the considerations 
arising in Walker v Walker (4) do not arise at this stage ; the husband 
there appears to have been a man of absolutely no means, but here the 
petitioner’s affidavit does not show that ho is a man of no means. I think I 
must make the ordinary order, and direct that it tfe referred to the Registrar 
to estimate and certify the probable amount of the costs of suit of the 
respondent up to and including the final hearing and decree and that the 
petitioner do pay the amount so to be certified to the credit of the suit. 
Coats of this application to be costs in the cause. 

In accordance with this order the Registrar certified that tho probable 
amount of such costs would amount bo Rs. 1,732. The amount certified 
was not paid into Court, and the respondent, on the 2lsb July 1887, 
applied to the Court on notice for an order that the proceedings 
on the petition be suspended until the costs certified by the Registrar be 
first paid. 

Mr. Pugh for tho applicant cited Keane v. Keane (5). 

The petitioner appeared in person, and read an affidavit, in which he 
swore that he was unable to find the sum required, he being in receipt of 
Rs. 150 per month only ; that ho believe! that the application was made 
merely for the purpose of preventing the suit being brought to a bearing; 
that he had already borrowed money to support himself and his four 
children and for the marriage expenses of another of his daughters, who 
had been married at the beginning of 1887. 


{1) 6 0.367. (2) 1 8w. & Tr. 484. (3) 4 0.260 

(4) 1 Curt. 660. (6) L.R. 3 C.P. & D. 52. 
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Trevelyan, J.—This is an application by a wife, respondent in a 
suit for dissolution of marriage, to stay proceedings in the suit until 
the costs estimated by the Registrar to be the costs she will pro¬ 
bably incur in the suit are paid. Mr. Pugh for the respondent con¬ 
tended that 1 am bound by Keane v. Keane (l) to make the order. 
1 cannot find any case in which [583] an order of this kind has been 
made against a husband who is possessed ot no means. It would be unrea¬ 
sonable to stay proceedings because a person of no means has not deposited 
what be has not got. The whole question is, has the petitioner the 
means wherewith to pay his wife's costs: he iiimself says in his affidavit 
he is not able to deposit ail the money required ; the wife on the other 
band says that lie is able to do so. The affidavits therefore do not disnose 
of the matter, so the only course left is to refer it to Mr. Fink to enquire 
what the petitioner is possessed ol. Costs to be costs in the cause. If, 
however, the respondent should be advised to waive the enquiry, the 
application will be dismissed, and tlie costs thereof will be costs in the 
cause. 

Case referred. 

Attorney for respondent; Mr. 11. 0. Chick. 

Petitioner in person. 

T. A. P. 
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APPELLATE CIVIL. 

Before Sir W. Comer Pethcram, Kt., Chief Justice and Mr. Justice 

Ghose. 


Fazal Rauaman and another {Plaintiffs) V. Imam Ali and 
ANOTHER {pefendants.) ' U3tb May, 1887.] 

Sale for arrears oj revenue~Act XI of I85i>. s. 'iS—Certified yitrchaser, 6’uif ogavisi— 
Civil Procedure Code—.let XlV of 1882, s. 317. 

A , the cert ilied purchaser ol a taluk at a sale held under the provisions of Act XI 
of 1859 for arrears of reveuue, and who bad oblaioed eymboheal possession, bsd 
at the time of the sale agreed with B, the former owner of the taluk, to 
recoDvey to him (Bj after the sale bad been completed. 

In a suit by H to compel specific performancco of the contract, alleging that 
be had never quitted actual possession of the taluk, oljection was taken that the 
suit was not maintainable under s. 36 of Act XI of 1659 and s. 317 of Act 
XIV of 1882 : Beld that the suit, not being one to [584] oust the certified pur¬ 
chaser from possession, was not barred by s. 36 ; and that neither was it barred 
by s. 317 of the Civil Procedure Code, that section applying only to sales in 
execution of decrees of Civil Courts held under,the Procedure Code. 

[R., 17 C.W.N. 75 (7G) = 18 Ind. Cas. 100 (101).] 

This was a suit for specific performance of a contract arising out of 
the following circumstances: In 1882 a certain taluk belonging to the 
plaintiffs was put up for sale for arrears of Government revenue under the 

' Appeal from Appellate Decree, No. 2022 cf lc>86, against the decree of Babco 
Jibuu Krista Gbattopiidhyii, Rai Bahadur, Subordinate Judge of Chittagong, dated the 
25th of June, J886, alfiriuiug the decree of Baboo Joy Gopal Siogha, Muusif of South 
Baojan, dated the IBtb of January, 1886. 

UJ L.R. 3 C.P. & D. 52. 
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provisions of Act XI of 1859, and was purchased by the defendants Nos. 1 
and 2. The plaintiffs alleged that the defendant No. 2 was their 
mukhcear; that at the time of the sale an agreement had been come to 
between them and the defendauts tiiat the property in question should be 
purchased in tlie name of the defendants, but with the money of the 
plaintiffs: and that after the completion of the purchase the property 
should be reconveyed to the plaintiffs. 

Subiequently to the sale symb>lical possession was given to the 
defendants; but the plaintiffs alleged that they nevertheless were in 
actual possessiou of the taluk ' as Ijeretofore,” notwithstanding the sale 
and the delivery of symbolical possession to the defendants. In accord¬ 
ance with the agreement defendant No. 2 executed a reconveyance in 
favour of the plaintiffs, in which, however, the defendant No. I refused to 
join, denying the plaintiffs’ right to tiie taluk. In this suit, brought for 
specific performance of the agreement, the plaintiffs prayed for—(l) speci¬ 
fic performance: (2J for a declaration of their rights as owners of the 
taluk ; and (3) for confirmation of possession. The defendant No. 1 relied 
on 8. 317 of Act XIV of 1882 and s. 36 of Act XI of 1859 as a bar to the 
suit. The Munsif dismissed the suit on the defence raised ; and on appeal 
the Subordinate Judge affirmed the Munsif’s decision. 

On appeal by the plaintiffs to the High Court— 

Moulvi Mahom-^d Yusuf appeared for the appellants- 

Mr. li. E. Twtdale, for the respondents. 

The judgment of the Court (Pkthkram, G.J.. and (iHOSE, J.) was 
delivered by:— 

JUDGMENT. 

Ghose, J. {who after stating the facts continued as follows)We 
think that s. 317 of the Code ol Civil Procedure has no application to the 
present case. Upon an examination [58S3 of the Code it will be found 
that the preceding section, that is s. 316, refers to sales of immove¬ 
able property hold under the provisions of the Code, and it provides 
that afior a sale has become absolute a certificate of sale is to 
be given to tne purchaser; and then s. 317 provides that “ no suit 
shall ho maintained against the certified pui'chaser on the ground 
that the purchase was made on behalf on auy other person or on behalf 
of someone through w'hom such other person claims.” It will be observed 
that bs. 316 and 317 find their place iu the chacter on Execution of Decrees, 
Part G. of which is headed “ Of Sale and Delivery of Property,” that is 
to sav, sales in execution of decrees of Civil Courts, and therefore it is 
obvious that s. 317 can have no application to any other kind of sale than 
Bales in execution of decrees of Civil Courts held under the Procedure 
Code. That being so, it seems to us that we must decide this case with 
reference to the provisions of Act XI of 1859, under which the sale, with 
which we are concerned, look place. 

Now s. 36 of that Act runs thus: “ Any suit brought to oust a 
certified purchaser as aforesaid, on the ground that the purchase was 
made on behalf of another person not the certified purchaser, or on bohalf 
partly of himself and partly of another person, though by agreement the 
name of the certified purchaser was used, shall be dismissed with costs." 

The question that arises upon this section is, whether or not the 
present suit is a suit to oust the certified purchaser. Now, looking at the 
plaint (and for the purpose of the question we have before us we must 
oonfind ourselves ohieffy to the plaint), it is quite clear that this is not a 
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suit to oust the certified purchaser; for what the plaintiffs allege is that 
they are in possession, and all that they seek by this suit is to have speci¬ 
fic performance of the contract tliat was entered into between them and 
the defendants at the time when the sale took place. And it seems to us 
to he also equally clear that the result of a decree, if made in favor of 
the plaintifts, would not be to oust the defendants ; for the plaintiffs would 
not bo entitled, in execution of the decree, to be put in possession of the 
property in question. 

[586] That being so, it aopear.s to ns that the present suit is not 
haired by tlie provisions of s. 36 of Act XI of 1859, and, unless it be 
clearly shown to come within the scops of that section, we should not be 
justified in dismissing it on the ground taken by the lower Courts. Tor 
these reasons, we think that the decrees of the Courts below must be set 
aside, and the case remanded to the Court of first instance to be tried 
upon its merits. The costs will abide and follow the result. 

Appeal allowed. 


14 C. 586 

APPELLATE CIVIL. 

Before A/r. Justice Tottenham and Mr. Justice Xorns. 


Fakir Chand Audhikari and others (Defendants) v. Anunda 

CHUNDER BHOTrACIIARJI AND OTHERS [PlainUffs).'" 

[17th May, 1887.1 

Dedaratory decree Further Relief"^Arrears of Rciit^Specinc Relief Act {Act I of 
1877). s. 42—Sccon-f appeal —New 

Iq a suit for a decUratory decree in respo:t of plaiotifl’s right to cortaio land 
wh'jre it appeared that rent was due to the plaintifi in respect of such land, if his 
case weie a true one, aud where such rent was not efaimed ; Held, that the 
“ further relief” rderred to in the proviso to s. 42 of the Specific Relief Act is 
further relief in relation to ” the legal character or right as to any property 
which any person is entitLI to, and whose title to such character or right any 
person dcoics or is ioterested in denying,” and does not include a claim for 
arrears of rent. 

Oq second appeal the appdUnt should not be allowed to raise an entirely new 
point if it is one for the right determinalioi of which it is necessary to go into 
evidence which has not been produced in the lower Courts, or unless it is a 
pure point of law going to the question of the jurisdiction of the lower Courts, 
and capable of being determined without the consideration of anyevidence other 
than that on the record, and even if it falls within the above exception it is 
purely discretionary with the Court whether to consider it or not. 

[R , 1 N.L.R. 1 (2) : 17C.L.J. 30 = 18 Ind. Cvs. GI3 (G3I); 16 Ind. Cas.552 (553): D., 
26 C. 845 (850) = 4 C.W.N. 162.] 

The facts which gave rise to this appeal were as follows : — 

100 bighas 14 chitbaks of debubter land belonged to one Gobindarara 
Audhikari as shebait, and on his death the same were inherited by his 
two SODS Sbafalram and Shagur Churn. [687] Shafalram died in 1240 
without issue, and his share was inherited by his sister’s son, Abhoy 
Churn Bhubtaebarji, the father of the plaintiffs. The share of Shagur 
Churn who proleceased his brother was inherited by Kumari Debya, 

•Appeal from Appellate Decree, No, 2078 of 1886, against the decree of Baboo Kodar 
Nath Mojumdar, Subordinate Judge of Midnapur, dated the 18th of August 1886, 
aifirmibg the decree of Baboo Cbundi Churn Sen, Munsif of Midnapur, dated the diet 
of July 1985. 
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the maternal grand-mother of the defendants. Sbafalram and Shagur 
Churn were separate in estate. Kuinari Debya, who died in 1272, had 
two daughters, namely, Shama Sundari and Durgamoni Debya, the latter 
of whom died childless. Shama Sundari died in 1280, leaving two sons, 
viz., Fakir Chand, defendant No. 1, and Komanath, the father of the 
other defendants. 

The plaintiffs alleged that out of the oO bighas 7 chittaks inherited 
by their father he took khas possession of 7 bighas 5 cottahs only 
and left the remaining 43 bighas Id cottahs 7 chittaks in the possession 
and management of Kumari Debya, and that she used to pay him and 
them as his heirs Bs. lo annually out of the net rental from the debatter 
tenure. 

Of the 100 bighas 14 chittaks, 10 bighas 12 cottahs were lakbiraj. and 
the plaintiffs applied under Beng. .Act VII of 1876-to have their names 
registered as maliks in respect of 5 bighas G cottahs. 

This application was oppose I by the defendants, who were in pos¬ 
session of the lands leased to Kumari Debya as well as the lands in¬ 
herited by them, and was refused by the Collector on the 3rd September, 
1883, and that officer’s decision was confirmed on appeal on the 3rd 
December, 1883, and the defendants' names were registered in respect of 
the whole of the lakbiraj land. 

Tbe plaintiffs accordingly brought this suit praying for a decree de¬ 
claring their maliki right to 42 bighas lo cottahs 7 chittaks of land out of 
the moiety of tne 100 bighas 14 chittak'*, and directing the registration 
of their names in respect of the 5 bighas G cottahs of confirmed lakbiraj 
by setting asido the order passed iu the registration of name case ; and 
they included a prayer for whatever other relief the Court might think fib 
to grant. 

The defendants pleaded amongst other matters that neither the 
plaintiffs nor their predecessor had ever been in possession of the disputed 
land, and that the suit was barred by limitation; that the suit was not, 
owing to its form, maintainable, and that [588] Kumari Debya never 
executed any kohala as alleged by the plaintiffs, nor did she ever pay rent 
at the rate of Es. 15 to tbe plaintiff. 

The following issues were fixed :— 

(1) Whether the plaintiff's or their pre’lecessors had ever been in 
possession of the disputed land at any time within 12 years of the institu¬ 
tion of tbe suit. 

(2) Whether the plaintiffs’ father had inherited the disputed land on 
the deatli of Shafalram and exercised any proprietary right in respect to 
it, or Shafalram bequeathed his property to defendants’ grandmother, 
Kumari Debya, by way of verbal gift. 

(3) Whether Kumari Debya, the predecessor of the defendants, 
executed any kabuliat to plaintiffs’ father agreeing to pay Rs. 15 annually 
out of tbe profits of the disputed land. 

(4) Whether the suit had been undervalued. 

(5) Whether plaintiffs’ suit was not maintainable. 

The first Court found that the oral gift in favour of Kumari Debya 
by Shafalram sot up by the defendants was not proved, and that the 
kabuliat set up by the plaintiffs alleged to have been executed by Kumari 
Debya in favour of Abhoy Churn was not a genuine document. It 
further found chat tbe plaintiffs had been receiving Rs. 15 per annum 
from the defendants, as well as from their predecessor, in respect of tbe 
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JUDGMENT. 

The plaintiffs in this case are the njaternal grandsons of one Gobind- 
rain Audhikari ; their father was Abhoy Chunder Bhuttacharji, who mar¬ 
ried Tarani Dehya. Gobindram’s daughter. 

Gobindram bad also two sons, riz., Shafalram, the elder, and Shagur 
Churn, the younger ; these two brothers were separate. 

Shagur Churn died hrst, leaving his widow Kumari D?bya and two 
daughters. Shama Sundari and Dnrcamoni Dohya. Durgamoni died child¬ 
less, and Kumari Debya died in 1272. Shama Sundari died in 1280 ; she 
had two sons.yz^., Fakir Chand, defendant No. 1, and Romanath, the father 
of defendants 2 to 7. 

Shafalram died leaving no son. daughter or wife, and Abhoy Churn, 
the fat her of the plaintiffs, was his heir. 

The common ancestor, Gobindram.was in possession of 100 bigbas 14 
chittaks of rent-free land in Shebaiti right. Of this 50 bighas 7 cottabs 
was the share of Shafalram and 50 bighas 7 cottabs the share of Shagur 
Churn. The two brothers collected the rents of their respective shares 
and performed the daily worship of the Thakur in turn. 

Upon the death of Shafalram, Abhoy Churn, the father of plaintiffs, 
inherited Shafalram’s 50 bighas 7 coUahs.and living at a distance and find¬ 
ing it inconvenient to manage the collection of rents and the worship he 
granted a lease of 42 bighas 15 cottahs 7 chittaks to Kumari Debya at an 
annual rent of Rs. 15 and held only 7 bighas 5 cottahs in khas posses¬ 
sion. The lease was dated 26th Bysack 1242. 

Kumari Debya paid the rent due under the lease down to her death 
in 1272; Shama Sundari paid it from 1272 down to her death in 1280, 
and after her death her sons, Fakir Chand, defendant No. 1, and Roma¬ 
nath, father of defendants 2 to 7, paid it down to 1287. 

Of the aforesaid 100 bighas 14 cottahs. 10 bighas 12 cottahs were 
confirmed lakhiraj, and the plaintiffs applied under Beng. Act VII of 
1876 to have their names registered as maliks in respect of 5 bighas 
6 cottahs. This application was opposed by the defendants (who were 
in possession of the 42 bighas [590] 15 cottahs 7 chittaks leased to 
Kumari and also of the 50 bighas 7 chittaks which had belonged 
to Shagur Churn), and was refused by the Deputy Collector on 3rd 
September 1883: and his decision was confirmed on appeal on 3rd December 
1883 ; and the defendants’ names were registered in respect of the whole 
10 bighas 12 cottahs confirmed lakhiraj. The plaintiffs then brought this 


land claimed, and gave the plaintiffs a decree declaring their right to have 
their names registered as maliks of the disputed land. 

The defendants appealed, and the plaintiffs preferred a cross appeal 
on the finding as to the genuineness of the kahuliat. 

The lower appellate Court held the latter to be a genuine document 
and upheld the Munsif’s decision on the other noints. 

The appeal was consequently dismissed with costs. 

The defendants now prnferrel this second appeal to the High Court. 

Mr. E. T. Roberts and B iboo Tarnck Nath Sen. for the appellants. 

Baboo Ambica Churn Bose and Baboo Amarendra Nath Chatterji, 
for the respondents. 

The grounds upon which it was aouglit to liave the decree of the lower 
Courts set aside and the nature of the arguments [589] are sufficiently 
stated in the judgment-of the High Court (Tottenham and Norris, JJ.), 
which was as follows :— 
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suit asking for “ a declaration of their maliki right to 42 bighas 15 cottahs 1887 
7 chittaks of land out of a moioty of the 100 bighas 14 chittaks,” and May 17. 
“farther directing the registration of their names in respect of the 5 bighas 
10 cottahs of confirmed lakhiraj (measuring 5 bighas (3 cottahs according Appbi.- 
to the new measurement) by seMing aside the order passed in the registra- LATE 
tioD of name case.” Both the lower Courts have given a decree in favour Civil. 
of the plaintiffs. — 

On second appeal the learned counsel for the defendanfs-appellants 
has raised a point, whirsh, as far as we can see, was not raised in argument 
in either of the lower Courts, and which is clearly not raised in their 
written statement. Now I do not go so far as to say that under no circum¬ 
stances will a special appellant be allowed to raise an entirely new point on 
second appeal, l>ut I do say that he should not be allowed to raise such 
new point if it is one for the right determination of which it is necessary to 
go into evidence which has not been produced in the lower Courts, or 
unless it jis a pure point of law going to the question of the jurisdiction of 
the lower Courts and capable of being determined without the considera¬ 
tion of any evidence other than that; on the record. Nor do I say that 
this Court i s bound to consider such new point even if it falls within 
either of the above exceptions : it is a pure matter of discre'ion. 

One manifest inconvenience arises from allowing entirely new points 
to be raised on second appeal—the absence of what the Court always 
values—the intelligent judgments oi the Judges of the lower Courts. 

The point raised by the learned counsel for the appellants was a pure 
point of law, going to the question of jurisdiction and capable of being 
determined without the consideration of any evidence other than that on 
the record. 

£ 361 ] The ooint was that the plaintiffs were not entitled to the 
declaratorv relief they sought by reason of the proviso to section 42 of 
the Specific Relief Act, tha”! being the section under which their suit was 
brought. To determine this point it is n?cessary, I think, to look some¬ 
what closely ac the words of s. 42. The section says; “ Any person 
entitled to any legal character, or to any right as to any property, may 
institute a suit against any person denving, or interested to deny, his 
title to such character or right, and the Court may in its discretion make 
therein a declaration that he is so entitled, and the plaintiff need not in 
such suit ask for any further relief. Provided that no Court shall make 
any such declaration when the plaintiff being able to seek further relief, 
than a mere declaration of title, omits to do so.” Now, as regards the 
42 bighas odd, it is argued that the plaintiffs in this case are uot entitled 
to the declaratory decree they ask fur. because there was a “ further 
relief” which they could have sought in this suit, and which they have 
oruiited to do. That “ further relief ” is said to be the arrears of rent due 
from the defendants under the setileraent made witli Kumari Debya. 

If this contention is true, if a claim for arrears of rent is “ further relief” 
within the meaning of the proviso to s. 42, then it would follow that as 
regards the 42 bighas odd no dechratory decree could be made. But that 
would still leave undisposed of the question of the decree sought with 
regard to the 5 bighas 6 cottahs of confirmed lakhiraj land. We do not 
however think that a claim for arrears of rent is such ” further rebel” as 
is contemplated by the proviso to the section 

The “ further relief” referred to in the proviso is, we think, ” further 
relief ^in relation to the legal character or right as to any property 
which any person is entitled to, and whose title to such character or right 
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aoy porson denies or is interested in denying.” The recovery of arrears 
of rent in this case would only determine that during the years in respect 
of which the arrears were recovered the relation of landlord and tenant 
had existed between the parties, that the rent was so much, and that it 
had not been paid. But. even supnosing that a claim for arrears of rent 

15 further relief” within the meaning of the proviso, it is clear that it 
IS not further relief” which could [592] have been sought in the suit 
The provisionsof s. 78 of Bengal Act VII of 1876 prevent the recovery 
of such arrears until registration of names is complete. 

This point alone is in our judgment sufficient for the determination 
of the case. It is not clear, upon the plaint and written statement and 
the judgments of the Courts below, whether, as a matter of fact, there 
were two separate applications to register—one in respect of the mal, and 
another in respect of the lakhiraj land. We are inclined to agree in the 
view presented to us by the learned counsel for the appellants that, as a 
matter of fact, there was but one application, and that was in respect of 
the lakhiraj land. But whether that is so or not, and whether it makes 
any difference in the plaintiff’s position, ifc is not necessary to inquire, 
for the point was not taken in the Courts ’oelow, and we do nob think we 
ought to allow it to be taken here. We are also of opinion that it may 
fairly be assumed that if the plaintiffs’ title with regard to both the mal 
and lakhiraj land rested on the same basis, and if the defendants were in¬ 
terested in denying and did, as a matter of (act, deny the plaintiffs’ right 
to have their names registered with respect to the lakhiraj land, they 
were certainly persons who were interested in denying the plaintiffs’ legal 
character or right in respect of the mal land. 

These being our views, we think that this appeal ought to be dis¬ 
missed with costs. * 

T. H. Appeal dismmed. 

14 C. 592. 

APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Norris. 


SUNDARI DassEE (Defendant) v. MuDHOO ChuNDER SiRCAR 

{Plainiii)J' [7th June, 1887.] 

PossesTion, Suit for—Adverse possession—Case made in plaint—Issues—Variance 
between title alleged atid proved in suit for possession. 

The plaiotiff sued to recovot possession of certain land, alleging that it was 
lakhiraj land, which he had purchased from a third< party. The Court of first 
instance found that he bad not proved the tiile he alleged, and, although it had 
been contended at the hearing that a title by twelve [593] years’ adverse 
possession bad been proved, the Court held that it was not proved, and as it 
was not alleged in the plaint and no issue was raised as to it, the plaintifi was 
not entitled to succeed and accordingly dismissed the suit. The plaintiff 
appealed, and one of his grounds of appeal was that he was entitled to succeed 
by virtue of the title of adverse possession proved- The lower appellate Court 
considered that the plaintiff had proved that be and his vendor had held adverse 
possession for a period of over twelve years and gave the plaintiff a decree on the 
strength of that title. 


• Appeal from Appellate Decree, No. 2284 of 1886, against the decree of Baboo 
Kajendco Coomar Bose, Subordinate Judge of Beerbhoom. dated 13th of July, 1886, 
reversing the decree of Baboo Janoki Nath Dutt, Muosif of Bolepoce, dated the 30th 
of September 1885. 
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Tbe defendant appealed to tbe Hi^^b Court, and it was contended on his 
behalf that the plaintiS was not entitled to succeed upon a title of adverse 
possession when it was not .illegtd [in bis plaint and no issue bad been laid 
down in respect of it. 

Held, that, as the suit was one for possession and the defendant had express 
notice in the lower appellate Court that tbe plaintiff relied on tbe title of 
adverse possession, and as be took uo objection on the ground tbat be should be 
allowed an opportunity to call evidence to rehut it. and as be bad consequently 
not been prejudiced by the course adopted by tbe lower appellate Court, tbe 
decree of that Court should be condtmed. 

Bijoyi Debia v. Bydonnih Dib (1) and Shiro Kumari Debi v. Oovind Shaw 
Tanfi (2) distinguished. Joytara Dassee v. Mahovied Mobaruck (3) discussed. 

[Rel. 00 , 12 C.L.J. 459 (463)*15 C-W.N. 158 = 8 Ind. Cas 41 (43); Cited, 3 C.L.J. 
316;R.,6C.L.J.621 (635j.] 

In this case the plaintitl sued to establish his right to, and to recover 
possession o^ 2 bigbas of land on the allegation that it was the lakhiraj land 
of one Deno Bhundoo Poramanick, from whom he had purchased it in tlie 
month of Assin 1284 (September-Octoher 1877) by a registered kobala, 
and that be had been in possession of it by lotting it out to one Kali Das 
Das, tbe son of a previous tenant M-tdhub Chunder Das ; but that he had 
been wrongfully dispossessed by the defendant in Joisto 1291 (May-Juno. 
1884), when he had gone to cultivate it on the tenants relinquishiug it. 

The defendant pleaded that the suit could not proceed without making 
the zemindar a party, and that it was harred by limitation ; that the dis¬ 
puted land was not lakhiraj anddid not belong to DenoBhundooPoramanick, 
and that the kobala set up by the plaintiff was collusive; that neither 
Madhub Chunder Das nor his son Kali Das Das had ever been in posses¬ 
sion of the land, and that it was the raal land of tbe mehal which had 
been let out to him in 1288. 

[394] The Munsif found that tbe zemindars were not necessary 
parties and that the plaintiff had proved that Kali Das Das and his father 
Madhub had been in possession of the land within twelve years of suit 
and bad paid rent to the plaintiff, who was consequently in possession, 
and that tbe suit was therefore not barred by limitation. On the merits, 
however, he decided the case against the plaintiff. He held that the 
plaintiff had not adduced any evidence to show that the land was lakhiraj 
and belonged to his vendor Deno Bhundoo Poramanick, but merely proved 
that Deno Bhundoo bad sold it to him as lakhiraj. It was contended on 
behalf of tbe plaintiff tbat Deno Bhundoo had acquire i a title by twelve 
years’ adverse possession, hut upon that the Munsif observed tliat this 
case was not set up in the plaint and that there was not sufficient 
evidence to support it. 

Tbe first Court, therefore, held that the plaintiff bad failed to prove 
tbat the land was tbe lakhiraj of Deno Bhundoo, and that he bad acquired 
a title to it by bis purchase from him, and the suit was accordingly 
dismissed. 

Tbe plaintiff then appealed to the Subordioate Judge, and in 
his grounds of appeal amongst.other matters contended tbat he was 
entitled to succeed on the ground of adverse possession for twelve years. 

The Subordinate Judge found tbat it had been proved clearly that the 
plaintiff had purchased the land from Deno Bhundoo Poramanick with 
other lands for a consideration of Bs. 321, and that after the purchase in 


(1) 24 W.B. 444. 

\ 

ovn-M 


(2) 2 0. 419. 

393 


(3) 8 C. 975. 


1887 

JUNE 7. 

Appel¬ 

late 

Civil. 

14 C. 992 


14 Cal. 595 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1887 

June 7. 

Appel¬ 

late 

Civil. 

14 C, 592. 


19^7 ho had been in possession by receipt of rent from Madhub'g 
son. who lia<l been the tenant on the land from the time when Deno 
piirohased it-, and that tlio plaintiff hid so held possession down to Joisto 
l:iJI 1884). when he was disposses^sel by the defendant; that 

prior to 1877 Deno had beeo in enjoyment of the land by receipt of rent 
from the tenant for a period of five or seven years : and that therefore the 
posso.ssiot) of the plaintiff and his vendor prior to the ouster had extended 
to a period of over twelve years. 


That Court therefore found that, as the defendant had not been able 
to snow that he ha<J a right to rem iiQ in possession of the land in 
suit and that it formed the mal land of the village, the fact that the 
plaintill and bis vendor ba 1 bam in possession for [595] twelve years 
before ouster entitled him to recover possession of the lands in suit, and it 
accordingly reversed t)ie decree of the Court of first instance and gave the 
plaintiff a decree for possession. 

The defendant now anuealad to the High Court. 

Bahoo 6«r// Dnss IJaneriee and Baboo Tarapodo Banerjee, for the 
appellant. 

Baboo Karuna Sinrlhu Mukerjee, for the resnondeot. 

Baboo (him Dass Bamrir.->. (for appellant).—Plaintiff having failed to 
piove hie lakhiraj title the Court bolow ought not to have decreed his suit 
upon a title by twelve years' adverse possession— Dehia v. Bydonatk 
Deb (1) : Shiro Kuinari Dehi v Govind Shaw Tnnti (2): Joytara Dassee 
V. Mahomed Mobantek (3). 

Bahoo Karuna Sindhu Mukerjee (for respondent).—The plaintiff in 
this case asks for possession as well ag a declaration of his title. He 
alleged in fiis plaint tliat he had been in possession as lakhirajdar since 
1877, and previously his predecessor in title was in possession. The first 
Court found his title proved. Tiie plaintiff being in peaceful possession 
has been dispossessed by a person who has been found to be a trespasser, 
and he is therefore entitled to Ji decree— Mohabecr Pershad v. Mohabir 
Sinyh (4); Brojo Sunder Gossami v. KoHash Chunder Kur (5); Krishnarav 
Yashvant v. Vasudev Apaji Ghntiknr 

The Privy Council case of IP/w v. Ameernnnissa Khntoon (7) does not 
apply to the facts of the present case, as there tlie plaintiff relied upon 
bare possession, while the Cjovernment was prhna facie entitled to the land 
in suit. 


The cases of Bijoya Debia v. Bydonath Deb (l) and Shiro Kuinari 
Debi V. Govind Shaw Tanti (2) are distinguishable, as in those cases the 
plaintiff merely sued for n declaratory decre'^, and the Courts were there¬ 
fore justified in not allowing the plaintiff to chance his case. In the case 
of Joytara DaRscc v. [596] Mahomed Mobaruck (3) there was a bare allega¬ 
tion of possession, and besides that case was a regular appeal. 

In the present case the defendant had sufficient notice in the Court 
below that the plaintiff also relied upon a ti'le bv adverse possession. A 
distinct ground to that effect was taken in the grounds of appeal, and the 
Court below decided the point against the defendant, so that it does not 
lie in the mouth of thedefendint now to say he was taken unawares. 

Baboo Guru Dass Banerjee in reply. 

The High Court (Tottenham and Norris, JJ.jdelivered the following 
judgments :— 


(1) 24 W.R. 444. (2) 2 C. 418. (3) 8 C. 9T6. (4) 9 C.L.R. 164. 

(5) 11 C.L.R. 133. (6) 8 B. 371. (7) 7 I.A. 73. 
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JUDGMENTS. 

Tottenham, J. —This was a suit to n^oover possession of land, of 
which the plaintiff alleged himself to have hoon dispossessed by the defend¬ 
ant. The title he set uo in his plaint was that this was lakhiraj land 
which he had purchased from one Deno Bhundco Poramanick. The 
defecdanb denied the plaintiff's title altogether. 

The lower appellate Court found that, alt-hough the plaintiff s lakhi¬ 
raj title was not established, it was proved that he liad purchased the land 
as lakhiraj from bis alleged vendor: and the Subordinate Judge held that 
the possession of the plaiutiff and of his vendor together extended to 
twelve years or more; and that that posse-sion was adverse to the 
defendant. He was therefore of opinion that the plaintiff had established 
a title by adverse possession and was entitled to recover the land 

On second appeal Baboo Guru Diss Hanerjee, for the defendant- 
appellant before us, raised the question whether the plaintiff was entitled 
to succeed upon a title of adverse possession when he had not set up that 
title in his plaint and when no issue had l)’on laid down in respnct of it 
in the first Court. The petition of second apneal does not specifically 
raise this question, but one of the grounds taken in that petition was 
that inasmuch as the plaintiff failed to prove the lakhira j title set up 
by him, his suit ought to have been dismissed. We have allowed the 
appellant therefore to deduce from that groun-l of appeal the contention 
which Baboo Gum Dass [597] Banorjeo has urg^d. In suoport of 
his contention he has cited the cases of lUma Dehi i v. Budonath 
Del) (1), Shtro Kumari D''bi v, Govhid Shan- Tanti (2) and Joi/t'ira 
Das$ee ’v. Mahouied Mobaritck (d). Tho--e cases support the view 
that the plaintiff cannot succeed noon a title which he has not set 
up; but there is a distinction between two of those cases and the 
preUot case. lu tho^e two cases the suit was for a declaration 
of title, and the Court there very prooorlv held that, unles-; the 
plaintiff' nroved the title in resnect of which he asked for a declaration, 
he could not obtain such declaration. The present case is not for 
a declaration of title, but for posse-ssion upon proof that the plainbiff 
is entitled to have the land. The cases which have been cited by 
Baboo Karuna Siudhu Mukeijee for the respomlent support the view 
that the plaintiff may succeed in obtaining possession on proof of a good 
title, though that title he not specifically set up. Tno most chat I 
should have been inclined to do in the present case would be to order 
a remand if I thought that the defendant-appellant bad been prejudiced 
or taken by surprise in this matter. But I find that, having lost his 
case in the first Court by reason of his having failed to prove his 
lakhiraj title, and by reason of his not being, in the opinion of the Mun- 
sif, entitled to a decree on the ground of adverse posssssion for twelve 
years because no issue on that point had been raised, the plaintiff, on 
appeal to the Subordinate Judge, distinctly raised the question and so 
gave notice to the defendant that he intended to rely upon his title by 
adverse possession. Hal the defendant considered himself prejudiced in 
this respect he could then have applied to the lower appellate Court for 
an opportunity to go into evidence on the point ; but he did not do so, 
and the case was apparently argued out from that point of view and 
terminated in a decree in favour of the plaintiff. Then, as has been 
observed, no speoifio objection was taken in the petition of second appeal 
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to the trial of this issue in the lower appellate Court. I think, there¬ 
fore, it cannot be said that the defendant has really been prejudiced 
by the course adopted in the lower [598] appellate Court, And being of 
opinion that the Subordinate Judge was entitled, upon finding facts which 
established the plaintitT s title, to give him a decree, I do not think that 
we ought to interfere in this Court, 

The appeal is dismissed with costs. 

Norris, J.—I should like to add just a word. This was an action of 

e.iectmeot. The plaintiff based his title upon the allegation that the land 

which he sought to recover was his lakhiraj land. It is not quite clear, 

but I take it that he failed to prove that title. In the progress of the 

case, however, he proved a title which entitled him to a decree for eject¬ 
ment. 

It is urged that he ought not to bo allowed to obtain a decree upon the 
strength of a title, which, though be has proved, he did not, as a matter of 
Uct, up ID his plaint: and in support of that contention Dr. Guru 
pass Banerjee has cited three cases. Two of those cases, as pointed out 
by my learned colleaguo. are clearly distinguishable from the present case. 
The cases of Bijoun D<>htav. Bydonath Deb (1) and Shiro Kuviari Debt v. 
Govind Shatv Tanti (2,1 were cases where the suit was for a declaratory 
decree. It is plain, it is common sense, that a man ought not to be 
allowed to obtain a declaratory decree except in respect of the very title 
which he asserts and upon which he goes to trial. The case of Joytara * 
Dassec v. Mahome.d Mobarack (3J is no doubt at first sight an authority in 
Di. Guiu Dass Banerjee s favour. But I think, when one comes to 
examine it, it is really not at all antagonistic to the view which we are 
prepared to take in the present case. That was a case on appeal from an 
oiiginal decree in which the plaintiff had succeeded, and a decree had been 
given him in the first Court upon the strength of a title which he bad 
not set up : and Mr. Justice Field, who delivered the judgment of the 
Court, says : Cases must be tried and determined secundum allegata et 
jnobata, and it is contrary to this principle, and may be fraught 
with injustice, to decide a cause upon a point not raised in the 
pleadings nor embodied in an issue, and to which in consequence 
the attention of the parties was not directed at the trial [599] 
so as to enable them to produce all the ovidence relevant thereto, 
which was available to them." In the present case the plaintiff’s suit 
was dismissed in the first Court. He appealed, and in his grounds of 
appeal to the lower appellate Court he distinctly gave notice to the other 
side that he would rely upon a title which had been proved in the course 
of the trial, namely, a title by adverse possession. It was open then to 
the defendant either to say I object to this point being taken because 
it was not raised in the pleadings" or. “if this point is gone into. I 
ought to have an opportunity of adducing evidence with regard to it." 

If that opportunity had been asked and denied I should unhesitatingly 
have been inclined to remand this case ; but that opportunity was not 
sought by the defendant, and I cannot therefore bring myself to think 
that he has been at all damnified or that his rights have been prejudi¬ 
cially interfered with, by the course adopted by the lower anpellate 
Court. 

Upon this ground I agree in dismissing the appeal with costs. 

Appeal dismissed. 


(1) 24 W.R 444. 


(2)2C. 418. 
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APPELLATE CIVIL. 

Before Mr. Justice Tottenhain and Mr. Justice Norris. 

Mohabir Pershad Narain Singh {Defendant) v. Gungadhur 
Pershab Narain Singh {Pl-iintiff}.''' ilOth May, 1887]. 

Mort)xge —Fo'‘ecloiwe. Suit for-^Ooniilional Sale—Rcgnlalion XVlIol 180G — j’ra»rs. 
fer oj Property Act {IVof 1882). s. ‘2, cl. (c) and ss. 86, 81—Procedure, 

A suit was brought on the 24th January 1895, by a mortgagee upon a mortgage 
by cooditioaal sale asking for a declaration that the mortgagor's riglU to redeem 
had been extinguished and that be was entitled to possession of the mortgaged 

properties. The mortgage was dated the Cth April 1891, and the mortgage 
money was repayable on the I3th Miv 1881. On the 9ih July 1881, the mort¬ 
gagee caused a notice to be served on the mortgagor in compliance with the 
provisions of ss. 7 and 8 of Regulation XVII of 180C. The year of grace expired 
on the 10th July 1882. It was contended by the mortgagor that, as the Transfer 
ol Property Act came into force on the let July 1882, the proceedings taken 
by the mortgagee .should Lc regulated [600] by the procedure laid down in 
ss. 86 and 87 of that Act. and not by the procedure prescribed by Regulation 
XVII of 180G. 

Held, that the procedure laid down by the Transfer of Property Act could not 
be applied to the case. Although the year of grace bad not expired when that 
Act came into force, and the full and complete right of the mortgagee bad not 
accrued, be had acquired the right to bring a suit under the provisions of Regula- 
tion XVII of 1806 at the expiration of the year of grace, and the mortgagor was 
under a liability to part wilh his property upon a suit being brought at the 
expiration of that year, and such right and liability came within the meaning 
ol these terms as used in cl. (c), s. 2 of the Transfer of Property Act. 

[F., 15 0. 357 : R.. 2 C P.ti.R. 130 (131); 20 B. 769 (7621.] 

This was a suit to obtain possession on foreclosure of certain shares 
in villages which had been mortgaged to the plaintiff by a deed of 
conditional sale, dated the 6l*h April 1881. 

The plaintiff alleged that the amount secured by the mortgage, 

Rs. 299, had not been repaid on the due date, vi>., the 17th May 1881, 
and that he had thereupon taken proceedings against the defendant in the 
Court of the District Judge under the provisions of s. 8 of Regulation 
XVII of 1806, and cause! the requisite notice to be served on the defen¬ 
dant, the mortgagor, on the 9th July 1881. As the amount due had not 
been repaid within the year of grace, he contended that the deed of condi¬ 
tional sAlehad become absolute, and that the mortgagor’s right to redeem 
had been extinguished, and ho, therefore, claimed to be entitled to possession 
of the mortgaged properties. 

The suit was instituted on the 21th January 1885, and in answer 
thereto the defendant pleaded amougst other things that, as the Transfer 
of Property Act came into force before the termination of the year of 
grace, and thereforo during the pendency of the foreclosure proceedings, 
the suit was governed by that Act and the plaintiff was not entitled to 
the relief he sought. The other issues raised in the case were disposed of 
by both the lower Courts in favour of the plaintiff, and as no objection 
was taken to the findings of the lower Courts upon those issues at the 
hearing of the appeal before the High Court they are immaterial for the 
purpose of this report. 

• Appeal from Appellate Decree No. 2005 ol 1896, agaiost the decree ol H. W. 
OordoD. Esq., Judge of Saruo, dated the 19tb of July, 1886, affirming the decree of 
Moulvie Mahomed Nural Hoascio, Buberdinate Judge of that dietrict, dated the 17th 
of August, 1866, 
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Ttiu dueision of tiie lower appellate Court, upon tbe applicability of 
the Tiaiisfui' of Property Act to the case was as follows: “The last 
objection takon is that, as the suit was instituted after [6013 tbe Traosier 
of l‘iopcity Act came into force, the loieclosuie prescribed by s. 86 of that 
Act blioukl be followed and deteuJaiit should be allovved six months to 
reuoem. In support ol this two rulings are relied on, one of the Allahabad 
Ilign Court— Ganga Sakai v. Kishcn Suhai (Ij—and areceut ruling of the 
Calcutta lligli Court— Bhobo Sundar/ Dcbi v. liaklial Chmdcr Bose (2). 
This objection, I think, cannot prevail, in tne two cases I’eferred to no 
piocaenuigs liad been taken under the provisions of s. 8 of Hegulatioa XVII 
of 1806. aud the Hon’hle Judges oi the Allahabad and Calcutta High 
Courts held tnat, as Hegulaciou XVII of 1806 had been repealed by Act 
IV of 1882, auu tliatas the procedure of that Regulation was not saved by 
s. 2, cl. (c) ol Act IV of 18o2, the procedure of this latter Act applied. 
The present case is not similar to them. The procedure prescribed 
oys. 8 ol Regulation XVII of 18U6 had beeu commenced f^th July 1881) 
before the Transfer of Property Act came into loice lJuly 1st 18821, and 
therefore under s. G of the General Clauses Aot of 1868 these proceedings 
are not atlected by the repeal of the Regulation by the Transfer of Pro¬ 
perty Act. It can scarcely be coutondtd that the defendant is entitled to 
the beneht of the procedure of the repealed Regulation as well as of the 
new Act. Under tbe Regulation lie has been allowed one year of grace 
to redeem ; on bis failure to redeem he was duly informed that the 
mortgage would be tinatly foreclosed, lie cannot now ask for a further 
period of grace simply because the suit has beeu brought under a new 
Act prescribing a difierent mode of procedure.” 

Both the lower Courts having concurred in decreeing the plaintiff’s 
suit, the defendant preferred this second appeal to the High Court, and 
the only point argued at the hearing was that referred to above. 

Mr. C. Grc{jory, for tbe appellant. 

B&boo Molicsh Ciiunder Choivdhru and Baboo Akiul Chumlcr Sen, 
for the respondent. 

The nature of the argumeuts and the cases relied on by [602] 
Mr. Gretjory on behalf of the appeliaut are sufficiently stated in the judg¬ 
ment ol tbe IligU Court. 

Baboo Mohesh Chundcr Choxvdhnj, on behalf of the respondent was 
not called on. 

The judgment of the High Court ITuTTENHAM and NORHIS, JJ.) was 
as follows:— 

JUDGMENT. 

The defendant in this case borrowed Rs. 299 from the plaintiff’, and 
as security for the repayment of tbe loan executed on tbe 6th April 1881 
a deed of conditional sale covenanting to repay the mortgage debt on the 
13th May 1881. Tne money was doc repaid on that date, and a notice in 
compliance with tbe provisions of ss. 7 and 8 of Regulation XVII of 1806 
was served upon the mortgagor by the mortgagee on tbe 9th of July 1881. 
so that the year of grace from the date of that notice would expire on the 
10th of July 1882. 

This suit was insticutod on the 21th January 1885. The plaintiff' asked 
for a doclaratiou that the defendant’s right to redeem the mortgaged 
premises should be foreclosed. Various defences were pleaded by the defen¬ 
dant, all of which have been disposed of adversely to him by the lower 


(l) G A 262. 


(2) 12 C. 583. 
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Courts. Mr. Gregory in speoial appeal has urged only one point before 1887 
U8, and that is a point of not incorsideiahle importance. It was urged May lO. 

before the lower appellate Courc, and was dealt with by the District Judge.- 

The point is this, that, as the jear of grace expired on the lOth of July Appel* 
1882, and the Transfer of Property Act came into operation on the Ist July LATE 
1882, the procceaiugs taken by the plainiifl shoulu ho regulaced by the CIVIL. 

procedure laid down in ss. 86 and 87 of the Transfer of Property Act, and- 

not by the procedure prescribed by Eegulation XVH of 1806, In support C. 599- 

of this contention Mr. Gregory relied upon two cases which were cited Ind, Jur. 

and commented upon in the lower appellate Court, namely, a Full Bench 26. 
case of the Allahabad High Court in Gantja Sahai v. Kishen Salmi (1) and 
the recent Full Bench decision of this Court in Bhobo Sundan Debt v. 

Bakhal Chunder Bose (2). He also relied upon the case of Baij Nalh Pershacl 
Narain Singh [fiOZ"] Moheswari Pcrsliad Narain SinijhiZ), decided by 
Wilson and Beverley, JJ. Neither of these cases isoxactiy in point, in the 
Allahabad case the mortgage by conditional sale was dated 3rd July 1877, 
and the loreclosure suit was instituted under the provisions of the Transfer 
of Property Act. In the Calcutta Full Bench case the mortgage by condi¬ 
tional sale was dated 4th September 1876, and the foreclosure suit was 
instituted on 18th December 1883. lu the case before Wilson and Bever¬ 
ley, JJ. nob only had proceedings been taken under Regulation XVIl of 
1806, but the year of grace therein referred to bad actually expired 
before the Transfer of Property Aetcame into force. Mr. Justice Wilson, 
in delivering the judgment of the Court, says: “ The next question is 
one of more general importance. It was contended that in this case 
the suit, having been brought after the passing of the Transfer of 
Property Act, was governed by that Act, and that the form of the 
decree to be given in tbo case ought to be the form of a foreclosure 
decree prescribed by that Act in ss. 86 and 87. Several cases were re¬ 
ferred to in support of that contention.” Then the learned Judge goes 
on to mention the cases which were referred to. Two of them I have already 
named, and the third is Pergash Koer v. Muhabir Pershud Naram Singh 
(4). The learned Judge then proceeds to say : “ All these cases difler 

materially from the present for this reason: In the present case, before 
the Transfer of Property Act passed, proceedings had been taken under 
the Regulation.- They were valid and effectual proceedings, and they had 
arrived at a close, that is to say, the period of grace bad expired. Now, 
when that period of grace expired, the Regulation being still in force, 
what were the rights of the parties? The mortgagee acquired an imme¬ 
diate right to have a decree declaring the property to be his absolutely. 

It did not become his absolutely without a decree, but his right to such 
a decree immediately accrued. On the other hand the mortgagor, 
the moment the period of grace expired, ceased to have any right of 
redemption. These rights and liabilities appear to us to differ essentially 
from the matters which in the other cases were held to be mere mattors 
of procedure. It is impossible to say, in our judgment, that anything 
[604] can be described as a right or liability arising out of a legal relation 
constituted before this Act comes into force, or any relief in respect of any 
such right or liability, if these words do not apply to an actually existing 
right to an immediate decree declaring the property to bo absolutely the 
property of the merbgagee: and, on the other hand, the entire loss of any 
right to redeem the property.” Upon the strength of that decision 

(1)6 A. 262. (2) 12 0.683. (3) 14 0.451. (2) 11 0.682. 
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1887 Mr. Gregory argued that the saving clause in s. 2 of the Transfer of Pro- 

May 10. perty Act would not avail to assist the plaintitf’s case. That clause is 

clause (c), which says : "Any right or liability arising out of a legal rela- 
APPEL- tion constituted before this Act comes into force, or any relief in respect of 
LATE any such right or liability." Mr. Gregory urged that the right of the 

Civil, plaintiff was not complete until the expiration of the year; that his 

- right to a foreclosure decree was not complete until the expiration of the 

14 C. 599= Qf grace: and that therefore he had acquired no right nor had the 
12 iDd. Jor, debtor incurred any liability until the expiration of the year ; and that the 
defendant was saved, as it were, by the fact that the Transfer of Property 
Act came into force ten days before the expiration of the year of grace. 

We think that this contention ought not to prevail. It is true that 
the full and complete right of the mortgagee had not accrued; but we 
think it impossible to say that he had acquired no right, for at the time 
the Transfer of Property Act came into force he had acquired the right to 
bring a suit under the provisions of the Kegulation of 1806 at the 
expiration of the year of grace, and the mortgagor was under a liability 
to part with his property upon a suit being brought at the expiration of 
that year. 

The appeal is accordingly dismissed with costs, 

H. T. II. Appeal dimhsed. 


14 C. 603. 

[605] APPELLATJ3 CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Norris. 


Azizuddin Hossein and others [Defendants] v. 
Kamanugra Roy and another [Plaintiffs].^' 

[3rd June, 1887.] 

Mesne pofits—Decree for 2 >ossession of immoveable propertif^Reversal of decree on 
oppeal—Suii for recoverit of mesne profits from person who has taken possession 
under a decree which is subsequently reversed on appeal — Jurisdiction—Ci^l 
Procedure Code {Act XI1* of 1882J, s. 244. 

A landlord sued bis tenant for arrears of rent, and obtained a decree for a 
certain amount and a declaration that if the amount wore not paid within 
fifteen days the tenant should be ejected under s. 52. Act VIII of 1869. The 
amount was not paid, and tbe landlord executed the decree and obtained 
possession. The tenant appealed and succeeded in getting tbe decree set aside, 
and tbe amount found due from him for arrears by the first Court was reduced, 
and a decree made directing that if the reduced amount were not paid within 
fifteen days he should be ejected. He p%id tbe amount found due by tbe 
appellate Court within the fifteen days and recovered possession of his bolding. 
He then brought a suit in the Munsif’s Court to recover mesne profits from bis 
landlord for the time he was in possession after the execution of the first Court’s 
decree. 

It was contended on second appeal that the suit would not'lie as the matter 
might and should have been determined in the execution department under 
s. 244 of the Civil Procedure Code. 

HeW, that as the suit was instituted in the Munsif’s Court, and the Uunsif 
under the circumstances of the case was tbe officer who, in the firse instance, 
would have bad to determine the matter in tbe execution department, there was 


• Appeal from Appellate Decree No. 2272 cf 1686, against the decree of Baboo 
Grish Obunder Chatterjcc. Subordinate Judge of Tirhoot, dated the 16th of September, 
1886, reversing the decree of Syed Imam Ali, Munsif of Tainore. dated the 8th of 
September, 1885. 
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At most only an error of procedure and no exercise of jurisdiction by the 
Munsif, which ha did not possess, and that upon the authority of the decision 
in Parmessuree Pershad Nara\n Singh y. Jankec Kooer (1) thiscovild not be 
made a ground of objection on appeal. 

Held also that the point being one that was not raised in the pleadings or 
before either of the lower Courts, and beiog a point which went exclusively to 
the jurisdiction of the Court, it could not be raised on second appeal. 

-.Whether such a suit does not lie, and whether the decisions in 
Lati Kooer v. Sohodra Kooer (•2> and analogous cases to the eCect that such a 
suit does not lie arc correct. Ham Ghulam v. Dwarka Rai (3) cited and 
approved. 

fP., SC.P.Ii.R. 3 (4)5 22 C. 483; 32 M. 125=4 Ind. Cas. 723; 101 P.L.R. 1901 = 63 P. 
R. 1901; R.. 18 A, 106 (l07» ; 8 C.W.N. 49 (50); 17 C.P.L.R. 178 (1S2); 5 G L. 
J. 328 (332); 12 C.L.J. 312 (320i = 7 Ind. Gas. 55 (59); D., 7 C.P.L.R, 40 (41).] 

[606] This action was brought by the plaintiffs to recover mesne 
profits under the following circumstances: The present plaintiffs were 
the tenants of the defendants. The defendants in the year 183'2 brought 
fi suit against the plaintiffs for arrear.s of rent, and on the 24th April 
1882 obtained a decree for tne full amount of the claim. They had 
alleged in their pUint tliat the rent due from the now plaintitfs, then 
defendants, was Rs. 3-9 per bigha. Together with their decree for an 
amount of money they asked for and obtained a decree for ejectment 
under s. 52 of the Rent Act. The then defendants anpealed against 
the decree, and on the 25th January 1883, the decree, which had been 
passed against them in April 1882, was modified. They were found 
liable to pay the arrears of rent, nob at the rate of Rs. 3-9 per bigha, 
but at the rate of Rs. 3-5 per bigha, and a decree against them for the 
amount due at tliab rate was made by the lower Court, and an order for 
ejectment unless the araouub so decreed was paid within fifteen days. The 
amount so decreed was, as a matter of fact, paid within the fifteen days 
mentioned by the lower appellate Court. 

Pending the appaal, viz., on the 27th July 1882, the nlainbiffs in the 
rent suit, the now defendants, took possession of the land under the decree 
of the first Court, which had made an order for ejectment unless the 
amount claimed was paid within fifteen days from the 21th Aoril 1882, 
and the now defendants remained in possession of the land from the 27th of 
July 1882 to the Slsb March 1883: and it was to recover mesne profits in 
respect of their occupation of the land for that period that this su'b was 
brought. The amount claimed in the suit did not exceed Rs. 1,000. and the 
suit was therefore instituted in the Muosif's Court. 

The defendants in the first parngraph of their written statement 
stated as follows: “That the plaintiffs have not the right to institute 
the present suit, and bo retain possession of the khas land alleged by the 
plaintiffs, because a decree was passed by this Court on the 24th April 
1882, of the Christian era in favour of your petitioners, giving effect to 
fl. 52. Act VIII of 1869, and the payment of the decretal amount ordered 
within fifteen days from the dare of the preparation of the decree. But the 
[607] plaintiffs did not cause to be deposited the decretal amount 
according to the decree passed by the Court or even the arrears according 
to their statement within fifteen days from the date of the preoaration of 
the decree by the first Court." The other objections taken by the defend¬ 
ants are immaterial for the purposes of this report. 

The Munsif dismissed the plaintiffs’ suit on the ground that the 
de fendants were not trespassers or wro ng doers. The plaintiffs thereupon 

(1) 19 W.H. 90. (i) 3 O.L.R. 76. (3) 7 A. 170. 
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1887 appealed to the Subordinate Judge, contending that as they had been 
deprived of possession of their lands by the act of the defendants they 
»to a remedy for the wrong done to them. For the defend- 
APPEL- ants It was argued that, as the plaintiffs could have prevented the 
LATE execution of the decree of the Court of first instance by depositing the 

Civil, amount dtcieed within the time prescribed hy that Court, no blame 
uTrm ^0/he defendants for taking khas possession of tbeir jotes in 

execi^ion of their decree wbeti the decree stood unaltered and unreversed. 

The plaintiSs' right to bring a regular suit for remedying the injury 
occasioned in execution of the decree which was so altered on appeal 
was not questioned before the lower appellate Court by the defendants, 
and the Subordinate Judge refrained from passing any opinion on that 
point and decided the case on its merits, and gave the plaintifis a decree 
for a certain amount of the mesne profits claimed by them. 

Agauist. that decree the defendants now appealed to the High Court, 

Mr. M. 1j. Sandel, for the apueilancs. 

Baboo Abiitash CkmiAcr Banerjec, for the respondents. 

Mr, Sandci contended that this suit would not lie as the matter was 
one which should have been decided in the execution department in the 
previous suit, and in .support of that contention cited and relied on the fol¬ 
lowing authorities : Lati Kooer v. Sahocha Kooer (1); Pariah Singh v. Beni 

Pershad Singh v. Mohunt Shumbhoo Geer [Z); 
LoOoJ Bibec IlamuJa v. Bthee Bhudhun (4); Bnma Soo 7 iduree Dabeev. 
Tarinee Kant Lahorce (o) ; Bnljcet Gorain v. Betcnl Gorain (6). 

Baboo Abinash Chunder Banerjee, for the respondents, contended that, 
as the Munsit would have been the proper ofiicer to enquire into the 
matter urdM- the provisions of s. 244 of the Code of Civil ‘Procedure in 
the execution department, there had been only an error in the form of the 
. proceuure, and he relied upon the case of Purnieaanrcc Pershad Narain 

Singh v. Jankee Kooer (7) to show that this could not be made a ground 
of objection in appeal. 


JUDGMENT. 

The judgment of the High Court (TOTTENHAM andjNoRRlS, JJ.) was 

delivered by NORRis, J., who, after stating the facts, continued as 
follows:— 

The joint raised before us by Mr. Sandel in second appeal is that 
DO suit such as this will lie, and in support of his contention he has 
referred to various decisions of this Court, which, if not completely in his' 
favour, are at least very strongly in his favour. On the other hand, there 
is at least one case —Ghnlam v. Vuarka Eai (8)—a Full Bench 
case, to which the present Chief Justice of this Court, then the Chief 
Justice of Allahabad, was a party, which distinctly holds that such a suit 
as this will lio. 

We were at first disposed to think that wo ought to send this case to 
a Full Bench, because the balance of our judgment was rather to agree 
with the Allahabiid case than with the cases decided by Division 
Benches of this Court ; but after bearing the learned Vakil for the res¬ 
pondents w’e are satisfied that there is no necessity for our so referring 
this case; indeed, not only that there is no necessity, but that we ought 
not to do it. 

(1) y C.L.R. 75. (2) 2 A. 61. (3) 19 W.R. 413. 

(4) 20 W.R. 234. 161 20 W.R. 415. (6) 22 W.R. 435. 

(7) 19 W.R. 90. (8) 7 A. 170, 
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It has bean pointed out by Baboo Ahinash Chunder Banerjee that, 
supposing Mi\ Sandel's contention is right, there has been at most an 
error in the form of the procedure which has been adopted, and that 
there has been no exercise of jurisdiction by the Munsif which he 
did not possess, because, if this matter had [609] been, as Mr. Sandel 
contends it ought to have been, enquired into under the provisions of s. 244 
of the Code of Civil Procedure in the execution department, it would 
in the first instance have been enquired into by the Munsif, The Mun- 
sif is the person who tried this suit. If the parties had been dissatisfied 
with the decision of the Munsif the appeal would have been to the Subor¬ 
dinate Judge. It is the Subordinate Judge who has heard the appeal 
from the Munsif in this case, and be bas set aside his decision. This 
view of the case is fortified by an authority referred to by the learned 
Vakil— Purmessuree Pershad Naraiu Singh v. Jankee Kooer (]); the head 
note to the case s : “ W here a question such as is provided for by Act 
XXIII of 1861, is. 11, instead of being determined by order of the Court 
executing the decree, was made the subject of a separate suit in that Court, 
it was held that, though the form of proceeding was wrong, there 
was not a want of jurisdiction which could be made a ground of 
objection in appeal.” That was a decision of Couch, C.J., and Dwarka 
Nath Mitter, J., in a regular appeal. Further, in one of the cases 
which Mr. Sandel quoted, an authority which undoubtedly is in 
bis favour, the learned Judge who gave the judgment of the Court holding 
that the suit would not lie also intimated that the Court would have been 
prepared to have considered the plaint as an application for the ascertain¬ 
ment of mesne profits in the execution department, so that upon principle 
and upon authority we think the contention of Baboo Abinash Chu7ider 
Banerjee is correct. We have further to observe that we do not tliink this 
point was raised in the pleadings. Wo have been referred to paragraph 1 
of the defendants’ written statement, but we think that that does not 
mean that this suit will not lie because the proper method of ascertaining 
what the plaintiffs are entitled to is by proceedings in the execution depart¬ 
ment under s. 244 of the Code of Civil Procedure. We think what the 
defendants meant to assert in the first paragraph of the written statement 
was that this suit would not lie at all, because the defendants had been put 
in possession of the land by a decree of a competent Court, which is a very 
different question from the auestion argued before us to-day. But, 
[6t0] whether that is so or not, we think that the point was not raised in 
either of the lower Courts; and. it being a point which goes exclusively to 
the jurisoictioD of the Court, we do not think that we ought to allow it to 
be raised boro. 

For these reasons we think that this appeal should be dismissed with 
costs. 

H. T. H. Appeal dimmed. 
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Tclshi Persftad {Plaintifr) v. Raja Missrr and others 
{Defaidanis Nos. 1 to 4).'= [7fch June, 1837.] 

Civil ProcedHre Code lActXiVof iq^. 2'. .s aCA-Pmeti^^-Qh/ectionUo decree b.jres- 

ponlent — Pam for fiUno obtectiom -Dit^ fix‘’d for liparinn _ PirlUiot— 

Joint familj/ property—Suit for possession by munber of family admiftei'u not joint 
— Liinitnlion. a j ” 


Q iUtre.-Whoih^x under s. .561 of the Code of Civil Proeedure objections to 
the decree by the respondent muet nccessarilv be filed seven d »vs b^-fore the date 
originally fixed for hearing the appeal, or whether it ia not sufficient if they are 
filed seven davs before the dav on which the appeal is acruallv heard and 
whether the decision of thoBnnhay High Court in R i»i 7 i/i/is v. Bxi GirU (i) 
to that effect IS not correct, and the decisions of the Calcutta High Court to 
the contrary arc not erroneous. 

The plaintiff fu*d for possession of certain property, alleging that it had belong¬ 
ed to a joint family, of which he had been a member, and had been allotted to 
him <-0 partitinn. The partition was non proved, and the suit was dismissed oq 
the ground cf limitation. On second appeal it was contended that if the par¬ 
tition was held not to be proved the f»mily must be held tn be joint, and as the 
possession of one member could not be adverse to another, the decree dismisfing 
the suit on the ground of limitation was erroneous. 

Hpfd.thatas the family was admittedly not joint the plaintiff was bound to 
remove the bar of limitation by showing some sort of possession by himself 
within twelve years before bis suit couU be entertained, and as he had doc done 
so bis suit was properly dismissed. 


[611] In tliis suit the plaintiff prayed for a declaration of his right 
to certain uronerty and to recover possession thereof under the following 
circumstances : — 

He stated that one Nund Ram had died poss^’ssed of houses and 
gardens, including those in suit, leaving three sons, and whose descendants 
are shown in the following genealogical tree :— 


[Nund Ram. 

__ I 

. ' .1 

Jokhi Lai. Din Chand. 

* • 


Tuhbi Persbad | ) 

(Plaintiff]. Gobiod Pershad. Situl Pershad 

I I 

Suraj Bus. Mewa Lai. 


Pul Chaod, 

I 

Hur Pershad. 

I 

Nukebbaidi Lai. 

I 


I I 

Autar Ram. Anant Ram' 


He alleged that there had been a partition of the joint property 
amongst the members of Nund R^m's family, and that he had obtained 
one-third of a pucca house, Gohind Parshad'and Situl Pershad getting the 
remaining two-thirds. As the equivalent of his share in the house Nuk- 
chhaidi Lai got another house; that a garden was divided into four 
portions, he getting one sliare, and that he aLo got two houses, known 

• Appeal from App«lUto Decree. No. 2101 of I3S6. ag^irnt the decree of Baboo 
Dinesh Chuuler Roy. Sub-rlinate J idgi of Shihabad dated the 28th of July 1886, 
reversing tho decree of Baboo Tej Chuudet M-ikerJee, Jluasif of Buxac, dated the 25th 
of August 1835, 
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as lots 5 and 6, for his share. Ho went on to state that the principal 
defendants in execution of a decree against Nukchhaidi Lai had fraudu¬ 
lently caused to 1)6 attached and sold the said houses and garden, and that 
this became known to him when the purchaser came to take possession; 
that be thereupon intervened under s. 209, Act \III of 1859, but his 
claim was disallowed. He thereto) e brought the present suit. The sale 
took place on the 13lh September 1874, and the plaintiff’s claim was dis¬ 
allowed on the 14th September 1877. The present suit was instituted 
on the lOth June 1882. The plaintiff had previously instituted another 
suit for the same purpose, but had withdrawn it, liberty being given him 
to bring a fresh suit. 

The principal defendants amongst other things pleaded that the claim 
to have the sale, which had taken place eight years ago, set aside, was 
barred by limitation, ouly one year being the period allowed; that the claim 
to set aside the order unders. 209. Act VIII of 18o9, was likewise barred ; 
that the plaintiff's present statement was inconsistent with that in his 
previous suit; that thepropeity in suit belonged exclusively to Nukchhaidi 
[612] Lai; that the partition alleged by the plaiuiiff never took ])lace, 
and that this had been decided in a previous suit against Mewa Lai, to 
which the plaintiff bad b<en a party; ar.d that the plaintiff had not had 
anything to do with tlie property in suit or with Nukchhaidi Lai and the 
other members of the lamily for over twelve years. 

The Munsif held that one year’s limitation applied and dismissed 
the suit on that ground. Ho found however that, though the plaintiff 
had not proved the partition set up by him, the property was joint, and 
that the plaintiff was entitled to a one-third share in all the joint pro¬ 
perty. 

The plaintiff then appealed, and the Subordinate Judge remanded 
the case to bs tried on its merits, holding that twelve years' limitation 
applied to the suit, and that the Maharajah of Dumraon should be 
added as a party, as he had been a party-defendant in the plaintiff’s 
previous suit, having purchased the property in execuiion of another 
decree. Upon the remand tlie Court of first instance held that the suit 
was not barred by limitation ; that the partition alleged by the 
plaintiff’ bad not been proved; that the properties in suit were the ances¬ 
tral properties of the plaintiff and Nukchhaidi Lai; and that as the plaint¬ 
iff only claimed one-fourth share he could only get that share allowed 
him. That Court accordingly gave the plaintiff' a decree declaring bis 
title to one-fourth of the properties in suit and for possession of that 
share. 

The defendants then appealed, and the plaintiff tiled cross objec¬ 
tions to the decree under s. 561 of the Civil Procedure Code. It was 
admitted that the objections were not filed seven days before the date 
fixed for hearing the appeal, but the plaintiff contended that he had 
not seven days left him after service of the notice on him by the ap¬ 
pellants. 

The lower appellate Court held that, as the law was peremptory on 
the subject, and the objections were not filed in time, it could not pay any 
attention to them, but nevertheless expressed its opinion on them, amongst 
other things holding that the partition, which the plaintiff objected should 
havebsen held to have been proved, was not satisfactorily established. 
Upon the main appeal the Court held it bud not been proved that the 
plaintiff [613] had ever been in joint possession of the property in suit 
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(luring the last twelve years, or that he had any interest therein, and 
accordingly dismissed the suit of the plaintiff. 

The plaintiff now preferred this second appeal to the High Court. 

appelhnr^ Ghose and Baboo Jogesh Chunder Dey, for the 

Jiaboo Mokesh Chunder Choicdhry and Baghunandun Pershad, for the 
respondents. 

.The points taken and argued on the appeal are sufficiently stated in 

the judgment of the High Court (TottaNHam and Norhis, jj.). which 
was as follows :— 

JUDGMENT. 

The first point taken in this apneal is that the lower Appellate Court 
wrongly declined to allow cba plaintiff, who is the appellant before us, 
and who was the respondent in the Court below, to urge obiections 
to the decree of the first Court under s. 561 of the Code of Civil 
i rocedure. on the ground that he had not fulfilled the condition of 
giving notice of such objections within the period allowed. Section 561 
permits a respondent to take any objection to the decree which he could 
have taken by way of appeal, provided he has filed a notice of such objec¬ 
tion not less than seven days before the date fixed for the hearing of the 
appeal. The anpeal m the lower Appellate Court was originally fixed to 
be heard on the 14th December. The notice of objection by the respond- 
ent was hied only on tbe lObh of December. It is shown by his pleader 
on second anneal that the notice of appeal in the lower Court was received 
by himon the 9th December, that is, five days before the date fixed for 
bearing. It seems unreasonable in such a case that the strict letter of 
the law as laid down in s. 561 should be observed if “the date fixed for 
the hearing of the appeal" means the date originally fixed and does not 
mean the date when the appeal really comes on for hearing. But the 
rulings of this Court admittedly are to the effect that the first day 
is the one indicated by the section. The Bombay High Court has 
taken a different view in Rangildas v. Bai Girja (i). I should [614] 
consider myself bound bv the decisions of this Court unless I was 
strongly of opinion that the Bomb ly decision was more correct and tbe 
^rcumstaiices of the case required a reference of the matter to a Full Bench. 
But, a^ pointed out by the Vakil for the respondent before us, Baboo 
Mohesh Chunder Chowdhvy, it does not so much matter in this case that 
the Cours di*] not formally admit the objectioos, because the Subordinate 
Judge states that the pleader for the rospondent before him in his argu¬ 
ment relied upon these objMctions; and the Court itself expressed an opinion 
Upon the points raised. That opinion was unfavourable to the respondent 

in the lower Court. It is tliorefore unnecessary for us to say any more on 
this point. 

The other objection taken to the lower Appellate Court’s decree is 
that the Subordinate Judge has gone wrong uoon the question of limitation 
in finding that the plaintiff has not shown that he has been in possession 
in any way wit-hin twelve years before he brought this suit. The plaintiff in 
the first instance based his case upon an alleged partition of the property 
belonging to the family, which had originally been joint. The lower 
Appellate Court found that partition not proved. The apoelhnt's Vakil 

therefore contends that, if the partition was not proved, the family must 

be held to be joint and the possession of o^e mernb**!' could not be adverse 
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-iio another. Tae plaintiff therefore, the learned Vikii oont 0 n«ls, mu^b be 
held bo have hid possession through that other naembir. Here again, 
•ho'-'70V'3r, there appears to be a fallacy, as pointed out by Baboo Mihesh 
Chunder Chowdhry. The family is admittedly noi a j>inb fimily now, 
and had not bsen joint for many years before the suit wis b''ou>'it. The 
plaintiff would still have bo remove the bar of limitation before his suit 
could be entertained. Ha would hvvo bo show som) sort of pissession by 
himself,* some enjoyment of the prohts of the urooerty. The Court bdow 
found that be did not do so; therefore his suit failed in both resoects. 
"The partition which he alleged was nob made out, and he has nob proved 
possession within twelve years before the institution of this suit. 

The appeal is dismissed with costs. 

li, 3 . Appeal dismissed. 
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[615] APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Norris. 

In the matter of the petition op Mahomed Amir Khan. 
Lardli Begum v. Mahomed Amir Khan.* [6th June, 1887.] 

.Ouardian~Ouardiani,hip of feniaie minor—Female minor. Right to custody of-MaJto- 

medan Law, Shia sect—Act IX of 1861 —Act XL of 1958, s. 27. 

A Mihomed^n father of the Shia sect is entitled to the custody of a dsughter 

above the age of 7 ye»re as agsinsi the mother. The deci>ion in Fuseehun v. 

Kajo (1) has oo application to a o-tse where the father is seeking to get the custody 

of his daughter. 

This was an application under Act IX of 1861 by a father for the 
custody of bis children—a boy agsd eleven and a girl aged seven, as 
against the mother. The personal law to which the parties were subject 
^as admittedly that of the Shia sect of the Mahomedans. It was not 
alleg®^ by the mother that the father had been guilty of gross immorality, 
but she sought bo justify her refusal to give up the children by alleging 
his poverty and the faot that he had married as his second wife a person 
^ho for rea'^ons stated, was nob looked upon with favour by the first 
wife! She farther alleged that he had an interest in getting rid of the 
children in order to inc’ease his share of the property which he would 
inherit if she (his first wife) predeceased him. 

The lower Court relying on the authority of the dooision in Raj 
Begum v. Re.za Hossein (2) considered the father was entitled to the relief 
he a'lked. In that Court the mother relied on the decision in Mohomuddy 
Begum v. Oomdutoonissa (31 as showing that the Court should go beyond 
the personal law of the parties and look to the nuesbion of fitness, but the 
lower Court dlsbingaiahel that oise and considered that none of the 
reasons albged was sufficient to justify it in refusing to give the father 
the ouatoly of his children. It accordingly made the order asked for. 
The mother now appealed to the High Court. 

[616] Mr. Amir AH and Baboo Saligram Singh, for the appellant. 

Munshi Syed Skumstcl Htida, for the respondent. 

* Appeal from Order No. 31 of 1837, agaia-it the order of J F, Steven, Bsq-, 
.Officiating Dietriot Judge of Qya, dated the SUt of December, 1836. 

(1) 10 C. 16. (2) 2 W.R. 76. (3) 13 W.B. 464. 


407 



14 Cal. 617 


INDIAN DECISIONS, NEW SERIES 


i887 

June 6. 

Appel¬ 

late 

Civil. 

14 C. 613. 


[Vo 


The judgment of tba High Court (Tottenham and Norris, JJ.) waa 
as follows:— 

JUDGMENT. 

It seen.s to us impossible to interfere in this case with tbe decision of 
tbe District Judge. 

This application was under Act IX of 1861 by a Mahomedan father 
lor tiie custody of his two children—a boy aged eleven and a girl aged 
seven. The application was opposed by the mother, who appears to be 
living separately from her husband; and apparently the two are not on 
good terms. It is admitted that the District Judge’s order is in accord¬ 
ance with the received precepts of the Mahomedan law governing the 
bhia sect, to which both parties belong. j\Ir. Amir Ali, hov^ever, has 
asked us, upon the strength of a docisiou in Fuaechun v. Eajo 0), to look 
further than the personal law of the Mahomedans. and to hold, ae 
was done in that case, that only a female should be appointed, to have 
charge of a female minor. He asks us to direct that tbe minor daughter 
m this case should be lc:t in the custody of the mother, while the boy 
should be handed over to his father. 

We think (hat ti.e case of Ftiscehnn v. Kojo H) is not applicable to 
the present case for tins reason, that in that case the minors bad no father 
alive, ihe learned Counsel contends that in that case the uncies were 
the applicants, and that they stood in the shoes of the father, yet never- 
thele>s this Court refused to give them the guardianship of the female 
minors. We hnd. however, that the Statute on which the Court relied in 
that case, namely. Act XL of 1858. s. 27. is itself fatal to the contention 
laised as regaids the present case, for it is clear on the terms of that section 
that where a, father is alive no guardian of the person of any minor can 
be appointed. If the father be dead a guardian of the minor mav be 
appointed, but if the minor is a female, only a female can be appointed ae 
guardian. The fact that in this case the father is not onlv alive but is 
the person himself who claims the custody of the children takes the case 
out of the pur^ew of the ruling in Fuscehun v. Knjo (l) cited by [6l7j 
the appellants Counsel. We think that the father is entitled, as found 
by the Judge, to the custody of both the children, the girl having attained 
the age of seven. If she had been under seven her mother would have 
been entitled to her custody uniil she was seven 

The apteal is dismissed. We sliall make no order as to costs. 

H T H 

Appeal dismmed. 
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In the matter of the Petition of Hamid Bakhdt Mozumdab. 
Hamid Bakhut Mozumdar (C/fionn?!/) v. Buktear Ciiand 
Mahto [Decree-holder) and another [Judgment-debtors).* 

[8th June, 1887.] 
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Ciuii Procedure Code {Act XlV of J882). s. iftO—AUachmfnt - Wakf-1 ruit property— 
Jurisdtetuin of Court under s. /eO, Code of Qiul Piocedure. 

The question to be deteruuned under s. 280 oi tbu Civil Procedure Code is tl o 
question of possession ; the words “possession of the judgraeiU-dentor or of seme 
person in trust for him” refer to cases in which the possession of a claimant hs 
a irustee is or such a character as to be really the po.-sessiou of the dtbior, and 
not to cases in which very intricate questions of law may arise as to whether or 
DOO valid trusts may rebuU iu particular instances* 

£P.,. ISC. 290 (-2961: 29 C. 543 f545i : R., U.b.E. 11897—1901). Vo). II, 202; D., U. 
B.R ^lyl 0 ), 4th Qr., 75“10 lud. C»s. 994.3 

In this case Buktear Chand Mahto and others, in execution of a 
decree obtained against ooe Hajee Majid Bakhut Mo^^umdar. attached 
certain shares in two properties alleged hy them to have been inherited 
by Hajee Majid Mozumdar from his father Syed Bakhut. A claim was 
put in to the attached properties by one Hamid Bakhut, who stated that 
Hajee Majid had no interest in the said properties, and had never been in 
possession : but that he, the claimaot, had been holfliog possesvion for the 
last 20 years as muttvali noder two deeds, dated ISih Bbadro 1274, and 25bh 
Chaibro 1275 respectively. The evidence taken in the claim case showed 
that since the execution of the M.’a/:/nnma of the 25th Ohaitro 1275 the 
property mentioned therein had been in the possession of Hamid Bakhut 
as mutwnlt, and that he had administered [618] it in strict accordance 
with the directions of the settlor. But the District Judge in deciding 
the claim considered that he was bound to determine the question 
of the validity of the deed of endowment, and in determining this 
question found that tbe wakf of the 29th Chaitro 1275 had lor its 
object nothing connected with the worship of God or religious obser¬ 
vances, but was in reality a provision for the settlor and his family, 
containing a provision that on the extinction of the settlor’s family the 
property should be devoted to religious and charitable purposes, and held 
that the wakfnama was therefore invalid, and that so much of the property 
attached as was dealt with by that ivak/nama was liable to be sold in 
execution of the decree obtained by Bukiear Chand Mabto, but directed 
that the remainder of the attached properties held under tbe wakfnama of 
tbe 13th Bbadro 1274 should be released from attachment. 

Hamid Bakhut, thereupon, applied to tbe High Court, and obtained 
a rule calling upon the decree-holder to show cause why the order of the 
District Judge should not be partially set aside. 

Mr. Bonnojee, with him Mr. Evans, Baboo Troilokianath Mitter and 
Moulvie Mahomed Yusuf, in showing cause contended that the Court had 
no power to interfere with the order unless the lower Court had acted 
without juriediotion; that on a perusal of ss. 278, 279, and 280, it was 

• Civil Rule No. 682 of 1887, againsi. tbe oroet paeged by J. Kelleber, Esq., Dis- 
tciot Judge of Sylhet. deled tbe 26ih of February, 1887. 


0 Tn-63 


409 



14 Cal. 619 INDIAN DECISIONS. NEW SERIES 


[¥oI. 


‘ purposes of decidiog the ques- 

JU^8. tion of Dossession, to enter into the question of title ; and that the pro- 

Appel- S'Wuchment, citing Ashutosh Dutt v. Dan/a Churan 

hndttfiTjeC ( 1 ), 

Prt^f i r ^dvocate-General (Mr. Paul), with him Mr. Woodroffe, Mr. Amir 

Munshi Serajal Islam, m support oi the rule contended that the 
14 C. 617. r® had exceeded hia jurisdiction in Hecldiog the question of the validity 

lucMmma-Inre Khellat Chunder Ghose {2), such a question not 
i>9ing one which was open in an investigation under s. 278 of the Code; 
that the Judge should have confined himself to the question of posses- 

C/i/mdcr Sen v. Koylask Chunder Chakrabarti (3); 
Lbiej and that the possession of the claimant was not that of a trustee 
within the meaning of s. 278. 


JUDGMENT. 

The judgment of the Court (Petheram, C.J.. and Ghosb, J.) was 
delivered by 

Petheram, C. J. This is a rule which has been obtained for the 
purpose of setting aside an order dismissing a claim to a certain property 
attached m execution of decree, and the rule has been obtained under 8.622 
of the Code of Civil Procedure, on the ground that in his proceedings in 
this matter the Judge has acted illegally in the exercise of his jurisdiction. 

The facts of the case are. that the judgment-debtor in this case and 
the claimant are brothers, and that the property in question was the pro¬ 
perty of their father who, something like 20 years ago, executed a docu¬ 
ment by which he devoted his estate to certain charitable and other pur¬ 
poses, and made his eldest son, the claimant in this suit, the mutwali of 
this endowment, and laid down certain rules. 

The judgment-creditor has, in these proceedings, attached the share 
of his debtor, which would have accrued to him, upon the death of bis 
father, if this deed had not been executed and if the property had devolved 
from father to son, according to the ordinary course of succession under 
the Mahomedan law. 

The Judge in his judgment in this case finds, as a matter of fact, that 
the claimant did take possession of the property at the time the deed was 
executed, and that he has been in nossession of it ever since, administering 
it according to the terms of that deed. He then proceeds to discuss the 
question whether the deed itself is a valid or invalid document under the 
Mahomedan law ; aud he finds that the deed, in his opinion, is an invalid 
document. He says, at the end of his judgment: “ I bold, therefore, that 
ihQ toakfnama of the 25th Chaitra 1275 B. S. is invalid, and that the in¬ 
herited share of the judgment-debtor in the property dealt with by that 
document is liable to sale in execution of the decree.” 

As I understand that, what the Judge means to say is, that the trans' 
action of the 25th Chaitra 1275, which is the transaction which I have 
referred to before, was altogether inoperative; that it created no interest 
in the persons who professed [620] to take under it. and that the share of 
the deceased person devolved according to the devolution prescribed by 
Mahomedan law ; and therefore he holds that the possession of the claini- 
ant is not a possession under that deed at all; but be does find in an earlier 
part of his judgment that this claimant is in possession of the entire 
property, and that the judgment debtor is not; so that, for the purposes 
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of s. 280 of the Code of Civil Procedure, he finds the first fact, which is 
oeoessary to let in the claimant in a case of this, kind, namely, that the 
property is in possession of the claimant, and not in that of the judgment 
debtor. 

Having found so much the question then arises, whether he had 
jurisdiction to go further and ascertain whether the document of the 
25th Chaitra 1275 was an invalid document, with a view to determine 
whether the possession of the claimant was that of a trustee for the 
judgment-debtor within the meaning of s. 280. 

It seems to me that in doing that he has exceeded bis jurisdic* 
iion, because what he had to do was to find, first of all whether the 
claimant was in possession, and, if he was, whether it was his own 
possession or that of the judgment-debtor. The Judge has assumed that, 
in every case in which he finds a claimant in possession, be has juris¬ 
diction to go on further, and enquire into the nature of his title and the 
•title of the judgment-debtor. I do not think he had jurisdiction to do that. 
It seems to me that the meaning of s. 280 was. that the question which 
was to be determined was to be a question of possession, and where the 
Legislature uses the words, “the possession of a trustee for the judgment- 
.debtor,” they mean cases in which the possession of a claimant as a 
trustee is of such a character as to be really the possession of the debtor, 
.and not oases in which very intricate questions of law may arise as to 
whether valid trusts may result in particular instances. 

For these reasons, I am of opinion that the Judge had no jurisdiction 
in this case to go on, after he had disposed of the question of possession, 
ftod deal with the question of title, and therefore, I think this rule must 
be made absolute. 

Thera is only one thing I would wish to add, and that is, that upon 
the judgment of the Judge himself he nowhere finds [621] distinctly 
that the claimant here is a trustee for the judgment-debtor : he merely 
finds a state of facts from which we are abked to infer that he intended 
BO to find. I do not think that we ought to draw that inference from those 
facts, and, therefore, wo think that he was wrong in the conclusion to 
which he came, and that this rule must be made absolute with costs. 

T, A. P. liule absolute. 
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APPELLATE CIVIL. 

Before Mr. Jiistice Tottenham and Mr. Justice }lorri$. 


Moheshwar Pershad Narain Singh {Plaintiff) v. Sheobaran 
MaHTO [Defendant) AND MOHESHWAR PeRSHAD NaRAIN 
Singh [Plaintiff) v. DuitsuN Radt and others [Defendants).* 

(25th May, 1887.] 

[tighlof occupancy—Agreemnt reslrictiny right of occupancy—'Die Bengal Tenancy 
Act [Vllt m, Applicaiilitij ol, to suits pending when Act came into 

force. 

Section 178 of the Bengal Tenancy Act (VHI of 1SS.5) no appUoation 
to suits insti'uted before the date on which thit Act came into force. 

* Appeals from Appellate Decrees Nos- 3138, 2139 and 2140 of 1886, against the 
decrees of Baboo Amirto Lai Cbattarjee. Subordinate Judge of Saran, dated the 29tb 
of July, 1886. affirming the decrees of Baboo Haribuc Gboro, Muusif of Cbupra, dated 
^be 16tb of March, 1866. 


411 



ii Cal. 622 


INDIAN DKCISIONS, NEW SERIES 


[Yol. 


1887 

May 25. 


Appel 

LATE 

Civil. 


14 C. 621. 


8o where a landlord sued to eject a tenant who had executed a folenamaH 
agreeing to hcj| i the lanJ in suit for a specified period at a specified rent, 
and providing thu the landlord wa< to be at liberty to enter on the lands at the 
expiry of the period, and the suit was instituiod on the 6th October. 1885. and 
where it was found that at the date of the 5o/e?i«mn/j the tenant bad acquired 
a right of occupancy with respect to some of the lands in suit; Meld, that tha 
tenant was not entitled to the benefiis conferred bv s. 178, cl. 1 sub-cl lb) ol 
the Bengal Tenancy Act. but was liable to be ejected. 

The suits which gave vise to these three appeals were instituted on 
the ()th October, 188"), and their object was to eject the defendants from 
certain lands in their possession. 

It was alleged by the piaintiiT that the defendants held their lands 

under the ternis of a dated the 2Lst September, 1878, from 

the year 1280 to the year 1290. The solenamnh contained a stipulation 

that afier the expiry of the term the landlord (the plaintiff in these suits) 

would be at li'ierby to enter upon [622] the lands, and the ryots (the 

defendants) would not be allowed to cultivate the same without executing 
a new leaso. 

The solenamah was alleged to have been made with a view to com- 

piomising certain suits then pending for the recovery of arrears of rent. 

The term covered by the solenamah expired in 1290, and as the defendants 

held o\ei a veiii.il notice to quit was serve.l and these suits were 
institut'd 

Tiie defendant in appeal No. 2138 admitted the solenamah, but the 
other defendants denied it. All the defendants pleaded limitation, denied 
notice an<) its sutlicieticy. and claimed a right of occupancy. The Munsif 
held that the defendants had admittedly held over after tlie expiry of the 
term and puid rents to the landlord : that at the time of the solenamah the 
defendants had acquired a right of rccupancy in portions of the lands 
covered by the.so/e/mmq/i; and that in cousequence, under s. 178, cl. 1, 
sub-cl. (/y) of Act VIII of 1885, the solenamah taking away that right 
was invalid Upon these grounds he dismissed the suits without deciding 
as to wlietiier the solenamah was genuine or not. 

The lower appellato Court found that as regards the defendants in 
the appeaU Nos. 2139 and 21-10 the sulemmnah had not been proved and 
was not genuine, and that even supposing it was genuine, its effect was 
to take away an occupancy right in existence at the date of its execution, 
and therefore under s. 178, cl. 1, suh-ol (h) of Act VIII of 1885, it 
had DO application to the case, and that the suit tor ejectment did not 
therefore lie so far as the portion of the lands in which the defendants 
had a right of occupancy at the date of the solenamah. As regards the 
remainder of the lands in suit the lower apyellale Court held that the 
defendants were equally protected from ejectment under the provisions 

of s. 21 of Act VIII of 1885. This decree of the lower Court dismissing 
the suits was accordingly confirmed. 

The piainiiff now appealed to the High Court. 

Baboo Durqa Dass Dutt, for the appellant. 

■vr Benode Behan Mooketjee, for the respondent in appeal 

^0* Jloo* 

Mr. C. Gregory, for the respondents in appeals Nos. 2139 and 2140, 

L623J The judgment of the High Court (Tottenham and NokEIS, 
JJ.) was as follows :— 

JUDGMENT. 

These three appeals arise out of suits to eject the defendants upon the 
ground that the period of their holding had expired. The plaintiff’s case wa9 
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base3 upon an alleged solenamah or agreement entered into between the 
plaintiff on the one hand and several ryots on the other in previous suits. 
The previous suits were for arrears of rent, and a disimte arose as to 
the amount of the jumma. In those suits a petition was put in by the 
plaintiff on the one band, and it is said that there was a corresponding 
petition on the other side, agreeing to a particular rate of rent and agiee- 
ing between tlie parties that the ryots should hold a certain specified area 
for a term of five years at a given jumma. Tho term having expired the 
plaintiff sued to eject. In the first case before us, namely, appeal from ap¬ 
pellate decree No. 213B of 1886, the defendant in the lower Court aOmit- 
ted that he executed this solenamih \ and we think that as ho did so it is 
now impossible for him toescaue the effect of it. The lower Courts gave 
him the benefit of s. 178 of the Bengal Tenancv Act, which provides that 
"nothing in any contract between a landlord and a tenant made 
before or after the passing ol this Act shall take away an occupancy 
right in existence at the date of the conir.icb.” The Court consider¬ 
ed that, as regards a certain portion of the land in question, these 
defendants had acquired occupancy rights before the alleged solcnamah was 
executed. We think, however, that in this suit, which comineuced before 
the new Tenancy Act came into force, tlio tenant cannot get tho benefit 
of 8. 178. We thiuk that tho point to bo looked to was, what was the 
right of the tenant at the time tnat the suit was brought. At the time 
the suit was brought there was nothing to prevent his contracting himself 
out of his rights. That being so we think that in the appeal from 
appellate decree No. 2138 of 1886 the plaintiff is entitled to succeed. 
That appeal therefore will be allowed with costs in all the Courts. 

But as regards the other two appeals, Nos. 2139 and 2140 of 1886, 
the defendants in the lower Courts repudiated ibe alleged soUnamah and 
denied having been parties to it. Aod the Courts found as a fact that 
they were not parties. 

[624] For the appellant it was contended that the solenamili had 
bean confirmed by a decree. A copy of the judgment in the case in which 
the solenamah was filed has been put in, hut no copy of the decree is 
produced. We thiuk therefore that the lower apuellate Court was 
justified in holding upon the evidence that the defendants in these two 
cases were not parties to the solenamah ■, d.vid when it was found that 
they had rights of oacapaney, certainly in resoect of s>rae portion of their 
bolding, the Court below was riijbt in dismissing tho suit to eject them. 

Tnese two appeals are dismissed with costs. 

H. T. H. Appeal No. 2138 allowed. 

Appeals Nos. 2139 aiid 2140 dismissed. 
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Before Mr. Justice Tottenham and Mr. Justice Idorris. 


BasaUUT Ali and others (Isi Party Defendants) v. Altaf 
Hosain [lHainti§)r [29tb Juae, 1887.] 

Bengal Act Vlll of 1669, s. 27— rAmitation—Snit for possession^Question of title. 

Where the plaintifi alleged that be was the holder of a jote under the defend¬ 
ant by whom he had been forcibly dispossessed, and sued for a declaration of 
hia title and for recovery of possession claiming a right of occupancy, and thff 
defendant, while admitting that ihe plaintiff had for one or two years been a 
tenant of a small portion of the land in suit denied his title to the remainder, or 
that he had acquired a right of occupancy : 

Beld, that the suit was one to try a bona fide question of title, and that it was 
not barred by 1 year’s limitation under s. 27 of Beng. Act VIII of 1869, but 
was maintainable within 12 years from the date of the cause of action. Snnaf/i 
Bhailacharji v. Ram Ratan De tl) distinguished. 

[R.. 17 C. 926 (928): 3l C. 647 (F.B.) = S C.W.N. 446 (453).] 


The plaiotill sued for possession of 10 bighas of land and for a 
declaration of his right thereto, alleging that it was his gorabundi ancestral 
jote. He alleged that he had been dispossessed by the principal defendants 
on the 6th Sawan l'29l F. [625] (13tb July, 1884), and that they had no 
right thereto except that of receiving the fixed rent payable in respect 
thereof. He also claimed mesne profits for the time he had been out of 
possession. 

The principal defendants pleaded that the dispossession had taken 
place in Assar 1289 (June 1882), and that the suit which was instituted 
on the 16th May, 1885, was barred by one year’s limitation. They further 
denied that the jote was ancestral, and stated that the plaintiff’s father 
and grandfather lived at a place called Chura, about four coss distant from 
the land in suit, and that the plaintiff himself only came to Baru which 
adjoined these lands. They further stated that the first defendant, Basarut 
Ali, tool: some 3 bighas 19 cottahs of land from the jote of the defendant 
No. 4, Tika Gope, and gave it to the plaintiff in 1286 (1878-79) : that in 
1288 (1880-81) the rates of these jotes were increased, and both the 
plaintiff and defendant No. 4 began to cultivate both the plots jointly till 
1289, when they took possession; and that the plaintiff bad acquired na 
right of occupancy in the lands in suit. 

Tika Gope was made a defendant, as the plaintiff alleged that he 
had been put in possession by the other defendants of some of the lands. 

The Muusif held that the suit was not one under s. 27 of the Bent 
Act, and that it was nob barred by one year’s limitation, but that the 
period of 12 years was properly applicable. He further found that 
the plaintiff had acquired aright of occupancy, having proved possession 
for more than 12 years, and that the defendants, the ticcadars, were not en¬ 
titled to dispossess him. He did not, however, decide the question as to 
whether the rent had been permanently fixed. He accordingly gave the 
plaintiff a decree for possession and for mesne profits. 

* Appeal frrm Appellate Decree, No. 2399 of 1886, against the decree of W. Verner, 
Esq., Judge of Bhagulpore, dated the 24th of September 1886. affirming the decree o' 
Baboo Btmola Churn Mevoomdar, Munsif of Jamai, dated the 25th of January 1886. 

(1) 12 C. 60C. 
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The defendants appealed. The lower appellate Court concurred in 
the finding of the Muusif as to the plaintiff’s having established his right 
of occupancy and his right to recover possession, but considered that a 
decision should have been come to upon the question as to whether or 
not the rate of rent was fixed in perpetuity. As, however, that was not 
made a ground of objection to the decree, that Court merely confirmed 
the decree of the Court below and dismissed the appeal. 

[626] The principal defendants now preferred this second appeal to 
the High Court, and contended that the suit was barred by limitation. 

Moulvie Mahomed Ytisuff and Baboo Surender Nath Roy, for the 
appellants. 

Munsbi Shamsul Huda, for the respondent. 

The judgment of the High Court (Tottenham and NORHIS, XT.) was 
as follows :— 

JUDGMENT. 

The only point taken in this second appeal is that the plaintiff’s suit, 
which is one to recover land of which he had been dispossessed by the 
defendant, his landlord, is barred by limitauioD as not having been brought 
within one year from tho date of dispossession. 

According to the plaintiff's case, as slated in the plaint, iho suit was 
brought within one year from the date of dispossession. According to the 
defendant’s case, dispossession took place some two >ears before the suit 
was brought. 

The Courts below, however, found it immaterial to decide which date 
of dispossession was correct, because they held that, as this was a suit to 
establish plaintiff’s title to recover possession of land, tho limitation would 
be 12 years and not one year. This question was decided only by the first 
Court. The lower appellate Court was silent in respect of that issue. 
We must conclude that the point was abandoned because the defendant- 
appellant must have acquiesced in the judgment of the first Court that, the 
suit being one for title, one year’s limitaiiou would not apply. 

We are asked in this appeal to hold that one year’s limitation does 
apply to the case, and that the suit should be sent back for a clear finding 
as to the date when the cause of action accrued. 

Id support of this contention we have been referred to a decision of 

this Court in Srinath Bhaltacharji Ram Ratan De il), 2 ^nd io & recent 

decision by the Chief ,lustice and Mr. Justice Cunningham in second 
appeal No. 12ir) of 1B86. The reported case held that, although the plaintiff 
might ask for a declaration of title, [627] still one year’s limitation, under 
8. 27 of the Rent Act of 18G9, would apply where the existence of tho 
tenure is not disputed and the plaintiff’s original title, as tenant, had not 

been questioned, and where there is no question of title raised in tho suit 
or raised before tbo suit, except whether on the one liand the plaintiff has 
been dispossessed by force, or. on the other hand, his tenure has come to 

an end by bis having relinquished it. The Court held that the suit was 

not a suit to try title within the meaning of the rule referred to. 

In tho present case, however, we find that the defendant from the 
commencement denied that the plaintiff had any title whatever. Of the 
10 bighas daimed.be only admitted that, during one year or for two years, 
^e Plaiutjfl had been a tenant in respect of something under 4 bighas. 
^ the^otber hand, the plaintiff set up a gorabundi tenure, and prayed 

(l)l 2 Gt> 06 . ~ 
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tho Court to th'it question of title in his favour. We think, therefore, 

that thH ciso fhffors from the cise of Srinatk Dhatiacharji v. RamRitan 
and that there heing n boii'i fila question of title, the suit was 
maintainable within 12 years from the date of the cause of action. 

The appeal is dismissed with costs. 

H. T. H. Appeal dismissed. 


14 C. 627. 

APPELL.\TH CIVIL. 

Before Sir IE. Com-ir Petheram, Kt., Chief Justice. 

In the matter of the Petition of Sharup Chand Mala. 
SiiAiiUP Chand j\Iala y. Pat Dassbe.* [lOth June, 1887.] 

Revieio—Enor (\f law -Law, M-.siakzn oiew o/—Cirif Procedure Code {Act XI7 of 

1882J. .s- 6ii. 

A review of jaigm'^nb tnvy bo granted (if it is neco^^ary for tho ends of justioe 
that the jii igiii>nt should bo revisw^d', where there is an error of law oa the 
face of the juigrnent. nr where the decisiio of the Court has proceed?d upoo * 
mistaken view of the law. Rewt Mihlon v. Ram Kishei Singh (2) referred to. 

In thi? case, without deciding whether there w’-s or not ativ errir in law, the 
•application for ravio.v oVi'J h'ln’fit wis refused on the grmni that it did not 
appear there was any danger of its causing a miscarriage of justice. 

[F., L H.R. (1893-1900) 563 (573); 124 P.R. 1908 = 97 P.L.R. 1907; R., UB.B. 
(1892-1890). Vol. II. 153 (154); ll C.P.L R. 41 (43),] 

[628] This was a rule obtained by one Sharuo Chand Mala, calliog 
upon one Pat D tssee, the plaintiff in the case oiPat Dnsseev. Sharup Chand 
Mala (3), to show cause why the judgment obtained by her iu that case 
should not be reviewed. 

The (acts of the case will be found fully stated in I.L.R., 14 Calc. 376. 
The question there d3cided was, that a judgment-debtor who has paid off 
the amount of a decree standing against him, but has done so out of Court, 
not having certified the fact of such payment bo the Court under the 
provisions of s. 253 of the Civil Procedure Code, is at liberty (in a suit 
bfought by him against the decree-holder for the purpose of setting aside a 
sale of properties fraudulently held in execution subsequently to payment 
of tho (lecre'al m^ney) to prove the payment of the decretal money other¬ 
wise than by production of a certificate under s. 258. 

The grounds on which the rule nisi were obtained were— 

(1) That as the auction-purchaser was in no way implicated in the 
fraud practised by the d'^creo-holder on the judgment-debtor, the sale ought 
not to have been set aside. 

(2) That in accordance with the decision of the Privy Council in the 
case of Rewii Mahton v. Ram Kisheu Singh (2), the sale should not have 
been set aside. 

(3) That the question regarding s. 258 of the Code of Civil Procedure 
was never raised in the lower Cou) Cs. 

• Civil Rule No. 1015 of 1887 oo an applioatioa for review of jadgmeot in appaal 
from Appellate Decree No. 1272 of 1886. 

(1) 12 C. 606. (2) 14 G. 18= 1.3 I.A. 106. (3j 14 C. 376. 
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(4) That the deoisioo of the High Court was in conHict with the deci¬ 
sions of Jan if i v./aw Ali Chowdryil), Ckunder Kant Swr 7 na;i Talook- 
darv. Bmesur Surviak ChuckerbiUty (2); Ram Ghulam v. Hazra Kuar (3). 

Mr. T7oo/rq^c, Baboo Rash Behary Ghose, and Baboo Kasmath Kant 
Sen to show cause, supported the judgment, citing Krislo Ram Roy v. Jano- 
hee Nath Boy (4), Lalit Mohun Roy v. Bmodai Dabec (5), remarking that 
in Rcioa Mahton v. Rain Kishen Singh (6) the remarks made by the Privy 
Council in the [629] last seven lines of the second paragraph on p. 25 of 
the report were obiter ; and as to the grounds for review being had refer¬ 
ring to the cases cited in the Notes to s. 623 of Mr. O’Kinealy’s edition 
of the Code heading “ any other sufficient reasons.” 

The Advocate-General (Mr. Paul) and Mi.R. E Tividalein support of 
the rule contended that under the Code the decree was never satisfied, for 
before satisfaction could be entered up under s. 258 the fact of the decree 
having been paid off must be certified to the Court, and that that not having 
been done, there was no satisfaction of the decree : that if execution had 
issued properly, on what ground could the sale be set aside? Clearly only 
for irregularity or fraud; that neither of these matters were alleged as 
against the purchaser; that the case of Rcwa Mahton v. Ram Kishen Singh 
(6) was not at the bearing of the appeal brought to the notice of the Court, 
that case being directly in conflict with the decision on appeal and direct¬ 
ly governing the present case, it being there “ held that a purchaser under 
a sale in execution is not bound to enquire whether the judgment- 
debtor has a cross judgment of a higher amount, such as would have ren- 
dered the order in execution incorrect. But that if the Court has jurisdic¬ 
tion, such purchaser is no more bound to enquire into the correctness of 
an order for execution than he is as to the correctness of tbe judgment 
upon which execution issues. These are questions to be determined by the 
Court issuing execution.” That Mr. Woodroffe bad stated that tbe 
latter part of these remarks were obiter dicta, but that was not so, a 
general principle being laid down thereby. As to whether there was a 
good ground in law to ask for the review, an error on a point of law was a 
good ground—ZofePowv. Moung Tay (7), referring also to Chintamini Pal 
V. Pyari Mohan Mookerjee (8), Pentland v. Stokes (9), Reasut Hossein v. 
Hadjee, Abdollak (10). 

ORDER. 


Tbe order of the Court (Mr. Justice Cunningham being absent from 
the Court at the time of tbe granting of the rule and at the bearing) was 
delivered by 

[630] Petheram, CJ.—This is an application to admit to review 
a judgment passed m March last by my brother Cunningham and myself 
and the ground for tbe application is that there is a manifest error in law 
on the face of the judgment, because it is absolutely in conflict with a 
judgment of the Privy Council delivered in the month of July of last year 
and which appeared in the January number of tbe Law Reports of this 
year, and which consequently was in existence and known in this city 
when the case was argued and judgment given, but was not cited in the 
argument before us. Now I have not the slightest doubt that if there 
IS an error m law on the face of a judgment, or if it is shown that 
the decision of the Court has proceeded upon a mistaken view of the 


(1) 1 B L.R.A.O. 66-lOW.R. 154. 

( 8 ) 7 A. 647. ( 4 ) 7 q. 743 . 

( 6 ) 14 0. le^lS LA. 106. (71 low. a 143 

(9) 9 Bali, and B. 76. (10) 31.A. 931 (229) 


(2) 7 W.R. 312, 
(6) 14 0. 14. 
f8) 6 B.L.R. 126. 
30.131, 
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law, that is a ground for review of judgment if it be necessary for 
the ends of justice that the judgment should be reviewed. These are 
the words used by Mr. Justice Norman in a case which was cited 
before us; and if for any reason it could be shown to me that any judg¬ 
ment of mine was wrong in fact on a point of law, and that there 
was any danger whatever that the ends of justice would be defeated, or 
tliat justice would not be done by reason of that error, I should be the 
first man to sot it right ; but I do not think that in this particular case 
there is any necessity whatever for reviewing our judgment. In the first 
place, if there is an error, it is an error of law, which was just as great an 
error at the time the judgment was passed, and as apparent then as it is 
now, because the law, if the case now relied upon had then been brought 
boiore us, was just as clear at the time as it is now. 1 am not prepared 
to say whether, if it had been cited before us, this decision of the Privy 
Council might or might uot have changed my view of this particular case; 
and I am not prepared to say that the decision of this case was wrong in 
law, because the facts of the case before the Privy Council were nob the 
same as the facts of the case before us. The ease before the Privy Council 
was one in which the decree was nob satisfied, but this is a totally different 
case. If, however, as I said before, I thought that there was any danger 
from any possible error of law that the ends of justice would be defeated, I 
would have no hesitacion in granting the review: but I do not think in this 
[631] case that, whether the decision on the law is right or wrong, there 
is any danger at all that justice will not be done. The only question is, 
which of two innocent persons is, not to bear a loss, but to be put to his 
remedy against a third person for the recovery of a certain sum of money ; 
there is no question of that money having to be recovered from a person 
unable bo repay it; there is no question that the judgment-debtor has 
paid the money and satisfied the decree ; and no question that there is a 
remedy against the fraudulent decree-holder to recover that money by 
the person who purchased the property at the auction sale held at the 
instance of the decree-holder on a decree which had already been satisfied. 

Under these circumstances I do nob think it necessary in this 
case, whether there is or there is not any error in law, that this judgment 
should be reviewed, and I therefore refuse to admit the review. 

The opposite party will be entitled to recover the costs of this hear¬ 
ing from the petitioner. 

T. A. P. -Swfe discharged. 


14 C. 631. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice and 

Mr, Justice Ghose. 


In the matter of Deepholts {Claimant). 

DeefhOLTS V. Peters {Decree-holder) and others {Opposite parties). 

[29bh June, 1887.] 

Civil Procedure Code {Act XIV of s, 278 -Claim to property directed to teS sold 
under a mortgage decree—Attachment. 

Proceedings by way of claim under s. 278 of the Civil Procedure Code aro 
applicable only to cases of money decrees where property has been attached, ao 
not to claims preferred to properties directed bo be gold under mortgage deore^- 

• Civil Rule No. 505 of 1887, against the order of Baboo Promotho Nath Bannerjw* 
Subordinate Judge of Mymensingh, dated the 23rd of Maroh 1887. 
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[P., 18 B. 98 (100); 12 0.P.L.R. 73 (75); 4 L.B.R. 82 (83) = 14 Bur.L.R. 201; 18 
Ind. CiiS. 215 (216) : ExpL. 1 N.L R. 142 (143); D. & Noc Appl., 123 P.L.R. 
1912 = 247 P.W.R. 1912=13 Ind. (?a8. 563 ; R., 19 A. 480 (48l) = 17 AWN 
115 ; 1 C-\V.N. 7011702) : 2 L B.R 138 (139) ; 6 Bom.L.R. 1043 (1019) D.' 

L.B.R. (1893 -1900), 509 (510); 17 M. 17 (19).] 

This was a claim preferred by one Mrs. Deefholts under s. 278 of 
the Civil Procedaro Code to cerfiain proparcies which had been mortgaged 
in 1884 by her uncle to Mrs. Soohia Peters who had obta-ned a decree 
on such mortgage under ss. 86-8H [632] of the Transfer of Property Act 
for the sale of the mortgaged properties. 

The Subordinate .Judge hearing the claimcase held that s. 278 of 
the Code applied only to claims preferred to the property which had been 
attached in execution of a decree; that it was unnecessary to issue an 
attachment in order to enforce a decree for sale of mortgaged property, the 
order for sale in the decree being in itself a sufficient authority for the 
sale: and that moreover s. 254 of the Code clearly showed that attach¬ 
ment is only necessary in the case of money decrees ; ho therefore dis¬ 
missed the claim. 

The claimant moved tbe High Court, and obtained a rule calling upon 
the decree-holder to show cause why the order of the Subordinate Judge 
should not be set aside, and why he should noo be directed to entertain 
the claim on its merits. 

Mr. Evans, Baboo Lai Mohun Dass, and Baboo Baikunt Nath Dass, 
in showing cause, contended that the order of the Subordinate Judge was 
correct, and cited Dayachand Nemchand v. Hcmchand Dharanichand (1). 

Baboo Jogesk Chunder Rai, in support of the rule. 

The order of the Court (Pexheram, C.J., and Ghose, J.) was as 
follows:— 

ORDER. 

We think that this rule must be discharged. The rule was obtained 
for the purpose of compelling the Subordinate Judge to enquire into a 
claim which had been made by a person claiming to be interested in a 
certain property which had been ordered to be sold under a mortgage 
decree: the mortgage being a mortgage of that very property, and the 
decree sought to be executed being a decree passed upon the mortgage 
bond, and directing tbe sale of the property. 

We think that proceedings by way of claim are not applicable 
to a case of this kind. Proceedings by way of claim are applicable 
only in cases of money decrees where property of the judgment-debtor 
has been attached; that is, where some property of tbe judgment-debtor 
is attached for the purpose of [633] satisfying any general money claim 
In that kind of claim it is clear that there should be some speedy remedy 
for the purposes of ascertaining whether the property claimed is the pro¬ 
perty of the judgment-debtor at all; but in a case like this where tbe 
property has been dealt with in a solemn way by the decree of theDourt 
and has been deolared liable to aale under the mortgage, that remedy 
would not be applicable. In oases like this the remedy is net by claim 
under 8. 278, but 18 either by regular suit to establish his right to the 
property, or by resistance to the purchaser, or the mortgagee, or other 
Iieraon who would be put m possession of tbe property 

The rule will, therefore, be discharged. 

T. A. P. 
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CRIMINAL REFERENCE. 

Before Sn li’. Corner Petheram, Kt., Chief Justice, and Mr. Justice Ghose.. 

Queen-Empress v. Karim Buksh. [lOthJune, 1887.] 

False chnrpe—penal Code, s. 211. 

A false charfie before the Police is a false charge falling within the[first portion 
ofs. 211 of the Penal Code, 

The latter portion of s. 211 of the Penal Code is confined to casts in which 
criminal proceedings have been instituted, and doe« not apply to false charges 
merely. Empress of India v. Pitam fxai (1) and Empress'/. Parahu (2) followed. 

[Overruled. 17 C. 574 iF.B ) ; Diae.. 20 M. 79 (P0) = 1 Weir. 189 : F., 7 C.W.N. 556 
(557J: Expl. & R., 32 C. 18C (184); R., 22 B- 596.] 

The accused in this case, one Karim Buksb, a writer constable, had 
laid a charge of theft against a certain person before the Police. The 
Police reported the case to be false, whereupon the District Magistrate 
made over the case to a Deputy Magistrate for trial. On the day 6xed for 
trial, Karim Buksh did not appear to prosecute, and the Dupty Magistrate 
tlierefoie returned the record to the District Magistrate. The District 
Magistrate then [634] passed an order in the case declaring it to be false, 
and directed that Karim Buksb should be prosecuted under s. 211 of the 
Penal Code. The case against Karim Buksh was then taken up. and he 
was convicted of an offence under s. 211 of the Penal Code, and sentenced 
to a fine of Rs. 58, or in default to two months’ rigorous imprisonment. 

The District Magistrate sent up the case to the High Court for 
revision, considering that the order of the Deputy Magistrate was wrong 
in law, inasmuch as the criminal proceedings instituted by Karim Buksh 
having been taken under s. 380 of the Penal Code, which carried a 
maximum sentence of seven years’ rigorous imprisonment, the Deputy 
Magistrate had no alternative but to pass a sentence of imprisonment under 
the latter part of s. 211 of the Penal Code. 

Baboo Makunda Nath Bai for Karim Buksh contended that the 
sentence of fine was legal, the case falling under the first part of s. 211 of 
the Penal Code ; that the first part of the section dealt with criminal 
proceedings as well as false charges, and a sentence of fine only would be 

perfectly legal, although such false charges related to offences punishable 
with death, transportation for life, or imprisonment for seven years or 
upwards ; that in the latter part of the section, criminal proceedings only 
are spoken of: that here the false charge having been made before a Police 
officer, DO criminal proceeding was instituted in any Court: that therefore 
the Deputy Magistrate was quite competent to pass a sentence of fine only.' 
See Empress of India v. Pitham Bai (1) and Empress v. Parahu (2). 

The order of the Court (Petheram, C. J., and Ghose, J.) was as 

follows: 

ORDER( 

Petheram. C.J.—In this case we think there is no reason for the 
interference of the Court. This case has been referred to us by the Magis¬ 
trate in order that this Court may revise the sentence of fine whi ch has been 

• Cnminal Reference No. 137, of 1887, made by C. R. Mariodin, Efq., Magistrate 
of Dinagepore, dated the 27th of May, 1897, against the sentence passed by 
H. Thompson, Esq.. Deputy Magistrate of Dinagepore, dated the 10th of May, 1887. 

(1) 5 A. 21S. (3) 6 A. 598. 
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passed on the accused on a conviction of having made a false charge before 
the iolice, because the charge which he made was a charge of an offence 

under 8. 3h0 of the Indian Penai Code, the punishment for which may be 
seven years’ rigorous [635] imprisonment, and the Magistrate thinks that 
the sentence of fine was iliegel, because by the latter portion of s. 211 of 
the Indian Penal Code, the punishment must be a punishment of im* 
prisoDni6nt aod th6r6 is do option to ioDposo a fioo only. 

here are, that the accused made a charge before 
the Police which he did nob afterwards press before the Magistrale, and 
the only offence which he has committed has been that of making a false 
charge before the Police, and nob of instituting any criminal proceedings 
beyond that. The question which arises is, whether the offence which he 
has committed comes within the earlier or later portions of s 211 of the 
Indian Penal Code. 

The earlier portion of that section provides that “ whoever, with in¬ 
tent bo cause injury to any person, institutes or causes to be instituted any 
criminal proceciiing against that person, or falsely charges any person with 
having committed an offence, knowing that there is no just or lawful ground 
for such proceeding or charge against that person, shall be punished with 
imprisonment of either description for aterm which mav extend to two years 
or with fine, or with both:” this is the first part of the section. And then 
the section goes on to say : ■' And, if such criminal proceeding be instituted 
on a false charge of an offence punishable with death, transportation for 

life, or imprisonment for seven years or upwards, the parson instituting 

such criminal proceeding shall be punishable with imprisonment of either 
description for a term which may extend to seven years, and shall also 
be liable to fine.” The class of offence which is included in the last half 
of this section is punishable with imprisoDment without option of fine; 
and the question is. whether the offence of which the accused has been 
guilty is within the latter half of the section. 

Now, the latter half of the section is confined to criminal proceedings 
instituted on false charges, and by the earlier part of the section the dis¬ 
tinction IS drawn between criminal proceedings instituted and false char¬ 
ges alone. We think that we must make the same distinction and must 
hold, as has been held in several cases in the Allahabad Court, though nob 
in this Court, that the latter part of the section is confined to cases in which 
[636J criminal proceedings have been instituted, and that it does not apply 
to false charges merely. ^ 

Bat, as I said before, the aocased ia this case did not institute anv 
criminal prooeedmss IP the sense of his instituting any proceedings in any 
Court, What he did was to make a false charge before the Police, and 
that, it seems bo us, is the kind of false charges which is dealt with in the 

fu and consequently that the Magistrate was entitled 

toinflic the punishment which is provided by that part of the section, 

and that or. indeed, empowered, to inflict the punish¬ 

ment fixed by the latter half of the section, and therefore it was competent 
bo him to award a fine only, if m his discretion be thought fit 

le.al !r",L T Magistrate committed no 

the interference of the Court ’ ^ 


T. A. P. 


Order upheld. 
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Before Mr. J 2 islicc Mitter, Mr. Justice Prinsep. Mr. Justice Wilson, 
Mr. Justice Tottenham, and Ur. Justice Norns. 


Lal Mohun Mdkerjee and Grish Chunder Mukerjbe 

V JOGENDRA CHUNDER ROY AND OTHERS; BONOMALl CHDNDER 
(iHOSAL V. RAMKALI DUTT AND OTHERS.^^= [23vd May, 1887.j 

Beu‘inl Tenancy Act, s. 174—Ac/ creating ncjc rights, Eject of—Application for execu^ 
tion, 

Tbe prov.sion of ao Act which creates a new right cannot, in the absence of 
express legislation or direct implication, have a retrospective effect. 

Held, accordingly, that a judgment debtor's right under s. l74 of the Bengal 
Tenancy Act to set ande a sale did not avail where the sale was held in pur¬ 
suance of a decree ; the oxccuiion whereof had been applied for before .that 
Act came into operation. 

[Overruled. ‘iiO. 7G7 iF B ) ; AppL. 15 0, 3S1 {F.B.) ■ 16 267 (272> 

iF-B.l; 21 C. 940 (F.B.); 23 B. 450 (452) ; 90 P.R. 1904 = 88 P.L.R. 1904 (F.B.). 
17 O.SV.N. 619 {620) = 15 Ind. Cas. 479 (480).] 

Thfse proceedings arose out of applications made by ca»‘[ain judg¬ 
ment-debtors under tbe provisions of s. 174 of the Bengal [637] Tenancy 
Act to set aside some sales of tenures held in execution of decrees for 
arronrs of rent. In one of the cases (Rule No. 592) execution proceedings 
up to sale proclamation were had before tbe Bengal Tenancy Act came 
into operation : but the sale took place after that date. In 
(Rule No. 1401) tbe decree was passed under Bengal Act Vlil of loby, 

but application for execution was not made until the Tenancy Act had 

come into oneration. The Munsifs of Furridpurand Alipore. before whom 
tbe applications were respectively made, granted the application and set 
aside tbe sales in conformity with the provisions of s. 174 of the Act. 

The opposite parties in each case applied for and obtained rules in 
the High Court. The rules were argued before PRlNSEfand BEVERLEY, 
JJ., who made the following reference to a Full Bench :— 

Those rules arise out of proceedings taken under a. 174 of theBenga 

Tenanev Act. in which sales of tenures held in execution of decrees tor 
arrears of rent have been set aside at the instance of the judgment-depcoi. 
In both cases the decree was made whilo Bengal Act VIII of 1869 ® * 

in force, but the sale actuallv took place after tbe lab November, 1^°®’ . 
which date the Bengal Tenancy Act came into force. Bub there is cn 

difference between the two cases. In the case of Rule 592 . j 

applied for. and the sale proclamation was issued under Bengal Act Vix 
1869. whereas in Rule 1401 tbe application for execution was made aice 
the Bengal Tenancy Act came into force. The 

either or both of these cases the provisions of s. 174 of % 

Tenancy Act are applicable. As the question is an important oo . 
as we understand that the matter is before the Court in Ranch 

cases, we think that the point should be referred to a . 

for decision. On the one hand it is contended that proceeding 

■ Pull Bench Reference in Rule No. 592 nf 1886 against the 
Munsif of Bhanga. Purridpur. dated 20th February, 1886, August 

against the order of the Munsif of Alipore, 24-PergunDahs, dated the IGth a g 

1886. 
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execution are proceedings in the suit, and that the sales must there¬ 
fore be considered to be sales under Bengal Act VIII of 1869 and 
not under the Bengal Tenancy Act, and that the provisions of s. 174 
will not apply to such sales, It is further urged that s. 174 is only 
one of several sections contained in Chapter XIV of the Bengal 
[638] Tenancy Act. many of which sections are expressly made anplicable 
to sales under that chapter only. It is argued, therefore, that s. 174 will 
not apply in cases other than those in which the application and attach¬ 
ment have been made under ss. 162 and 163. On the other band it is 
contended on the authority of the Full Bench decision in the case 
of Bhobo Sundari Dehi v. Rakhal Chundcr Bose (1) that tbo Bengal 
Tenancy Act must be held to have retrospective effect in matters of 
procedure, so far that its provisions will bo applicable to proceedings 
commenced before the Act came into force. In reply to this, it is argued 
that the section in question confers a new right on the judgment-debtor 
and takes awav an already existing right from the auction-purchaser, 
and that, therefore, upon the authority of the very case cited, the Act ought 
not to be allowed to have retrospective effect. Section 6 of the General 
Clauses Act (I of 1868) is also relied on. Two other ca'^es were re¬ 
ferred to in the course of the argument. One of these is In the matter 
of the petition of Mulo f2), in which it was held that an application 
under s. 315 of Act X of 1877 could be entertained in respect of 
sales held under the former Code (Act VIII of 1859). although no similar 
provision was cootiinel in that Code. The other case referred to 
was that of Ilurro Sundari Debi v. Bhojohari Dass Manji (3), in which it 
was held that where the repealing Act gave a right of appeal 
which did not exist under the Act repealed, no appeal would lie 
against a decree made before the passing of theronealing Act. The ques¬ 
tion. then, that we propo.se to refer to the Full Bench is this : Whether 
an application under s. 174 of the Bengal Tenancy Act can be entertained 
in respect of sales held in execution of decrees made before the passing of 
that Act—la) when execution of the decree was applied for before the 
passing of the Act ; (6) when execution of the decree was applied for after 
the passing of the Act. 

Baboo GuTti Dass Banerji, Baboo Jadub Chundcr Seal, and Baboo 
Chunder Kant Sea, for the petitioners. 

[639] Baboo Jiasbehari Ghose, Baboo Karuna Sindhu Mukerjee, 
Baboo Bkuban Mohun Dass, Baboo Amarendra Nath Chatterjec and Baboo 
Surendra Nath Roy, for the opposite parties. 

Before the Full Bench Rule No. 1401 was compromised. 

Baboo Rashbehari Ghose opposed the Rule.—Section 174 of the Bengal 
Tenancy Act applies to this case. If proceedings have already been com¬ 
menced under the old Act and the rules in the new Act conflict with those 
in the old, the repealed Act shall regulate the proceedings ; but where the 
change is a beneficial one and gives only an additional remedy, the proce¬ 
dure in the new law shall be adopted. Rramji Bomanji v. Hormusji Burjorji 
(4), Ratan Chand Srichand v. Hanmantrav Shivbaksh (5); Ranjit Singh v. 
MeherbanKoer (6), have explained the terms “proceedings” and “procedure.” 
Procedure affects rights. In the present case no vested right has been 
taken away or abridged. Even oonesding the most liberal construction to 
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May 23. 

Full 

Bench. 

14 G. 636 
(P.B.) 


(1) 13 0- 683. 

(4) 8 B.H.O.R.O.C. 49. 


(2) 3 A. 299. 
(6)6B.n.O.R.A.0.166, 
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blj 0 word “proceedings,” in 
sale. 


the present case they came to a close with the 


Authorities cited : Maxwell On Statutes, pp. 377-379; Van Bovan’s 
case (1); (hirupadapa Basapa v. Virbhadrapa Ihsangopa (2); In the matter 
of the petition of Mulo (3). 

Baooo Guru, DassBanei}i in support of the Rule.—There must be 
some distiuctiou between “procedure” “and proceedings.” Statutes will not 
have retrospective effect except when they deal with procedure. Proceed¬ 
ings cannot be said to terminate with the sale. Conhrmation of sale 
forms part of the previous proceedings— Uurro Sundari Debi v. 
Bkojohuri Dass Manji (4) Maxwell on Statutes 195. 


JUDGMENT. 

The judgment of the Court (MiTTER, Prinsbp, WILSON. TOTTENHAM 
and Norris, JJ.) was delivered by 

Mitter, J. —We are of opinion that an application under s. 174 
of the Bengal Tenancy Act cannot be entertained in respect of sales 
held in execution of decrees made before the date when that Act came 
into operation, the execution of the decree having b^en applied for 
before the aforesaid date. [640] Section 174 of the Bengal Tenancy 
Act confers upon the judement-dobtors a iiew right which they did not 
possess under the old Act. Therefore the presumption is (in the absence 
of express legislation or direct implication to the contrary) that its operation 
is not intended to be retrospective. Its provisions cannot, therefore, be 
applied to proceedings commenced before the Act came into operation. 
The rule will be made absolute with costs. 

Prinsep, J.—As one of the Judges who referred this case, I think it 
necessary to state chat it was referred as cognate to another case already 
referred,* in which the point raised was one of some difQculby and import¬ 
ance, so as to secure uniformity of practice. It is much to be regretted 
that the parties have since compromised that case and thus prevented the 
settlement of this matter, 

K. M. c. JBule absolute. 


14 C. 640 {F.B). 

FULL BENCH. 

Before Mr. Justice Mitter, Mr. Justice Prinsep, Mr. Justice Wilson, 

Mr. Justice Tottenham and Mr. Justice Norris. 

Basudeo Narain Singh and others (Objectors) v. Seolojy 
Singh (Decree-holder).\ [18th April. 1887.] 

Civil Procedure Code, s. 244—Finality of order—Competency of Court. 

S. 3. brought a suit under a mortgage bond, making R. S., a eubsequeul 
incumbrancer, a defondant, and obtained a decree for sale of the whole of the 
mortgaged premises. After the decree, a compromise was effected between all 


• Rule No, 1401. 

t Pull Bench Reference in appeal from Order No. 421 of 1886. against the order 
of T. M. Kirkwood, Esq., Judge of Patna dated the 30th of August 1886, reversing 
order of Baboo Ram Pershad Roy, Bahadur, Subordinate Judged that district, dated 
the 12th of May 1686. 

(1) 9 Q. B.D. 669. (2) 7 B. 459. (3) 2 A. 299. (4) 13 C. 86. 
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the patties with the exception 0 } R. S., by the terms of which, in consideration 
of the judgment-debtors (mortgagors) undertaking to do certain acts, S. S. pro¬ 
mised to execute bis decree against only a S annas 12 dams share of the mort* 
gaged premises, Tho judgment-debtors (mortgagors) having failed to carry out 
the compromise, S. S. applied for a sale of tbo whole of the mortgaged premises, 
but on tbo petition of R. S. setting out the terms of the compromise to which 
he was no party, the Subordinate Judge by on order of the 7tb September 1895 
held that under the agreement 6’. N wa^ entitled to sell only a 3 annas 12 dams 
share of the morteaged premises, which was accordingly directed to be sold. 
That order was not [Q41] appeiled agaiost. but subsequently in March 1886, 
5. S, made a fresh application for salo of the remainder of the premises, R. S, 
ohjccting. 

Held, that the order of the 7th September was one which the Court was com¬ 
petent to make under s. 244 of the Code of Civil Procedure, and by reason of 
that order not being appealed, it became fioal. 


1887 

APRIL 18. 

Full 

Bench. 

14 C. 640 


SeolojY Singh brought a suit against the raombors of a joint family, 
some of whom were minoi^, for tho recovery of a sum of Rs. 2,767, prin¬ 
cipal and interest, duo under a registered mortgage bond executed by the 
adult members of tho family, by a sale of the mortgaged premises. 
Ramnarain Singh, a subsequent incumbrancer and the appellant’s 
predecessor in title, was also made a defendant. The suit was decreed, 
and a sale of the whole of the mortgaged nremises directed to he made 
m default of the mortgagors redeeming within a certain time. After the 
decree, the Court, at the instance of the minor defendants, ordered a 
re-trial of the suit as against them, which terminated in an ex parte 
decree upon the terms of the former decree. Thereafter an application 
was made on behalf of the minors to set aside the ex parte decree, and 
during its pendency a compromise was effected between the judgment- 
creditor and the judgment-debtors mortgagors, by the terms of which 
Seolojy Singh, the docroo-hoUer, in consideration of tho judgment-debtors, 
mortgagors, paying off a ticcadar who had an incumbrance on the whole 
of the mortgaged premises, and executing a registered agreement to pay 
him off, promised to execute his decree against only a 3 annas 12 dams 
share of the mortgaged premises. The terms of the compromise were 
embodied in a petition and filed in Court, and thereupon the application 
against the ex parte decree was struck off. The judgment-debtor 
having failed to pay off the ticcadar, or execute the agreement, Seolojy 
Singh applied on the 24th June, 1885, for a sale of the whole of the mort¬ 
gaged premises. Notice of this application was served upon the judgment- 
debtors, and also on Ramnarain Singh. On 6th August, 1885. Ramnarain 
put in a petition, setting up the compromise to which be was no 
party, and objecting that tbo sale should be limited to a 3 annas 
12 dams share of the mortgaged premises. On the 7th September 1885, 
the Subordinate Judge passed an order to the effect that, upon the 
terms of the oocoDrorats«. the decree-holder was entitled [6i2] to sell only 
a 3 annas 12 dams share of the premises, leaving the decree-holder to 
take such stops as he might be advised for getting the agreement, as 
stipulated between him and the judgment-debtors (mortgagors), executed. 
On the occasion of this order of 7th September 1885, the juugment-debtors. 
mortgagors, do not appear to have been present or represented : but on the 
16th September they put in a petition, saying that they were unable to pay 
off the ticcadar, and that they had no objection to the sale of the whole of 
the mortgaged premises. On the 26th September 1885, the judgment-credi¬ 
tor again applied for a sale of the whole of the mortgaged premises, bub his 
Application was refused by the Subordinate Judge. On the 15th December, 
the 3 annas 12 dams were sold, and purchased by the decree-holder for 


425 


0 VII—84 



14 Gal. 643 


INDIAN DECISIONS, NEW SERIES 


1887 

April 18, 

Full 

Bench. 

14 C 640 
(P.B.l. 


[YoL 


Rs. 700. which was iosufficieot to satisfy the amount of his decree.On Isfc 
March 1880, Seolojy Singh applied for a sale of the remainder of the 
mortgaged premises : but upon the objection of the sons of Ramnarain 
Singh, deceased, the Subordinate Judge rejected the application on the 
ground that, as the decree-holder had neither preferred an appeal against 
the orders of theTth and 26th September, nor filed “ a petition of review” 
thereof, those orders had become final. The decree-holder, thereupon, 
appealed to the District Court, which did nob regard the orders of the 7th 

and 26 September as re-judicata, and allowed the appeal with the following 
observations :— 

I find that the judgment-debtors having entirely failed to carry out any 
portion of the terms of the compromise, the promise therein, on the part 
of the decree-holder to sell no more than 3 annas 12 dams, is in no way 
binding on the decree-holder. Therefore, even as regards the parties to the 
compromise, the compromise cannot stand in the wav of the decree-holder 
in executing the decree as now prayed for. Much less can it stand in his 
way, when Ramnarain, who was not one of the owners of the property but 
only a subsequent incumbrancer of it, and was no party to the coranromise, 
steps forward to bar the way of the decree-holder with that document.” 

Basudeo Narain Singh and others, the heirs and representatives of 
Ramnarain Singh, deceased, appealed to the High Court. The Court 
(Petheram, C. J., and NORRis, J.) referred tlie case to [643] a Full 
Bench with (after stating the facts as above) the following opinion :— 

We are clearly of opinion that the orders of 7th and 26fch September 
were altogether wrong, the compromise having failed, as the mortgagors 
had nob carried out their portion of the agreement. 

W ^0 refer to a Full Bench the question, whether the orders of 7th 
and 26tii September, 1885, finally decided tliat only the 3 annas 12 dams 
share of the mortgaged premises could be sold in execution of the decree 
as between the judgment-creditor and Ramnarain, sc as to prevent the 
judgment-creditor from ever re-opening the question. 

Before the Full Bench,— 

Mr. Twiddle, for the appellants, contended.—The order of the 7th 
September is conclusive between the parties. The Court made that order 
in the exercise of its jurisdiction. That or.ler was nob appealed against, 
and whether right or wrong has become finsd—Mwigul Pershad Dickit v. 
Grija Kant Lahiri (l); Rani Kirpal Shnkul v. Rup Kiian (2); Bani Ram 
T. Nanhu Mai (3). 

Mr. C. Gregory (with him Baboo Mohesh Chunder Chowdhry) for 
the respondent.—The order cannot operate as res judicata—Hurrosoondary 
Dassee v. Jugobiaidho Dutt (4). The Court liad no jurisdiction to pass the 
order at the instance of the subsequent incumbrancer, who was no party 
to the compromise. The cases cited in support of the appeal are thus 
distinguishable from the present case. The order is of no eSect—Forester 
V. Secretary of State for India in Council (5). 

The judgment of the Full Bench (MiTTER, Prinsep, WTlsON, 
Tottenham, and Norris, JJ.) was as follows 


JUDGMENT. 

The question whether the decree-holder was entitled to sell the* 
whole 8 annas or a 3 annas 12 dams share of the mortgaged premises, wa^ 

(1) 8 r.A. 1Q3 = 8 C. 51. (2) 11 I A. 37*6 A, ^69 (3) 11 I. A. 181 = 7 A. 102. 

(4)6 0.203. (5) 4 1. A. 137 = 3 0, 161. 
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dooidsd by ad order, dated 7th September, 1885. The Court which 
made the order had full authority to make it under s. 214 of the 
Code of Civil Procedure. By reason [644] of that order not being 
appealed from, it became final. The question disposed of by it is, there¬ 
fore, DO longer an open question between the decrte-holder and the 
appellants before us. We, therefore, sec aside the decision of the lower 
appellate Courc so far as the appellants are concerned. We do not 
interfere with the decision of the lower appellate Court so far as the 
original judgment-debtors are concerned, as they have not appealed 
against it. 

The appellants are entitled to recover the costs of this appeal and in the 
lower appellate Court from the respondents. We assess the costs of both 
hearings at Rs. 50. 

^ vf c Appeal aUou'cd. 


14 C. 644. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Et.. Chief Judice, and Mr. Justice 

Ghose. 


Kishori Mohun Roy Chowdhry and others iPlainti^s) V. 
Chundeu Nath Pal and others {Defendants).-^ [23rJ May, 1887. ] 

Posscssiou Suit for—Suit for possession by rurchaser at sale in execution of decree— 
Civil'Procedure Code {Act XI'/ of 1882). ss. ll. 318-Concurrenl rcniedies- 
Liniitation Act {XV of imi, art. 138. sch. U. 

A patchiser at a Silo In exccutioa not bavioR applied to the Court foe pr)s«^ei- 
Bion under s. 3)0 o( tho Code ot OivU Procedar-*, brought areguUr suit to obtain 
nosseseioD of the property purchased ; Held th^t. although a remedy might be 
open to the plaintiff Under s. 318. still ho was uot precluded from bringing a 
regular suit, the remedies being cincur-ent 

The words the date of thes'ilc,’'in lUo third column of art. 138. sch. II 
of the Limitation Act. 1877. signify the date of tho actual Sile. ’•nd not that of 
the conffrmatiou oisuch sale. 

\f 29 A.463 = A.\V.N. (19071 131=4 A L.J. 434 (438): 31 M.177 = 3 M.L.T 306 . R,, 
15 M. 331(3331; 2 L.B.R. 140 fl43KF.B.); 16 C P.LR. 74P,R. 

1907 = 16 PL.R. 1908: S A.LJ 285 (288) = A.W.N. (1903) 122; 31 A. 82 = 6 
AL.J 71=5 M.L.T. 185 = 1 Ind. Cas. 416; 17 M. 89 (91) ; D.,18M. 144(145); 
23 0. 49 (51); 3 Bom. L.R. 94 (97i; 30 A. 72 = 5 A.L.J. 20 = A.W.N. (1908) 12.] 

On the 20bh July 1883, the plaintiffs brought a suit to recover posses¬ 
sion of certain lands and a bouse standing thereon, alleging tliat tho house 
and land formerly belonged to one Chuoder Nath Pal, and that they had 
purchased the same at two separate auction sales held in execution of 
decrees against [645] CbunderNatb Pal ; the house being purchased at 
a sale held on the 18tb July, 1871, and the sale confirmed on the 22ud 
August 1871 : the land being purchased at a sale held on the 26bh July, 
1871; and that they bad taken possession and retained possession of these 
properties for two years but had subsequently been dispossessed by the 
defendants. 

The defendants contended that the plaintiffs, not having been put 
into possession through the Court under s. 318 of the Code, were, there- 

* Appeal from Appellate Decree, No. 179 of 1086, agaiost the decree of W. H. 
Pagei Eeq., Judge of Dacca, dated the 6(h of October 1085, affirming the decree of 
Baboo Nobin Ohunder Gangooly, Subordinate Judge of that district, dated the 28th of 
February 1884. 
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fore, debarred from bringing a regular suit for possession; they denied 
that the plainoffs had ever been in possession of the properties, and 
pleaticd limitation as far as the claim to the house was concerned. 


Tlio Subordinate Judge found that the plaiotiffs had never been in 
possession of the property, and that the claim as regards the bouse was 
barred, twelve years having elapsed since the date of the sale of the loth 
July 1871 : and that as the plaintiffs bad not applied to the Court for 
possession of the land under s. 318 of the Code, no suit would lie. He, 
I herefore, dismissed the suit. 

The plaintiffs appealed to the District Judge, who affirmed the 
lindmg of the lower Court as to the plaintiffs never having obtained 
possession of the properties after the sale, and also on the point of limi¬ 
tation ; holding on the question under s. 318 chat the authorities showed 
that in ail cases in which an auction-purchaser had been allowed to bring 
a suit for uossession. he has had to show that he has done his best in the 
execution department first, and that he had either obtained possession and 
been subsequently dispossessed, or that his efforts to obtain possession 
had been infruct-uous;’* and finding that the plaintiffs had failed to show 
any such efforts, he dismissed the appeal. 

The plaintiffs appealed to the High Court. 

Baboo Hash Behan Ghosc and Baboo Sharoda Churn Mitter, for the 
appellants, contended that the suit would lie without first having recourse 
to an application under s. 318, citing hwar Pershad Gurtjo v. Jai 
Narain Giri (1); Krishna Ball Diitt v. liadha Krishna Surkhel (2) and 
Seru Mohun Batiia v. [646] Bhar/ohun Din Pandey (3), and contending 
that on the point of limitation, limitation ran from the date of confirma¬ 
tion of the sale. 

Baboo Hari Mohun Chuckerbati and Baboo Srinath Banerject for the 
respondents, contended that the suit would not lie, cicing Lolit Coo 7 }iaT 
Bose V. hhan Chunder ChuckerbutUj (4), and that limitation ran from the 
data of the actual sale—^a/cc Dass Neogee v. Hur Nath Boy Choiudhry(5 ); 
Bhyrub Chunder Bundopadhya v. Soudamtni Dabee (6).; 


JUDGMENT. 

The judgment of the Court (Petheram, C. J., and Ghose, J.) was 

delivered by 

Petheram, C. j. This is a suit to recover possQssion of two parcels 
of property purchased by the plaintiff at auction sales some years ago. 
One of them was purchased at an auction sale on the 18th July'l871, and 
the sale was confirmed on the 22nd August 1871. The second parcel was 
purchassd on the 21st July, 1871, within twelve years of suit, which was 
instituted on the 20th July 1883. So that as to the first parcel, that 
is to say the house, the question arises whether the suit is barred by 
limitatiou, it being admitted that the auction sale took place more than 
twelve vears before suit, although the sale was confirmed on a date which 
would bring it within twelve years. As to that a question arises as to the 
meaning of the word "sale ” in art. 138 in the second schedule to the 
Limitation Act. That Article provides that in a suit by a purchaser of 
land at a sale in execution of a decree, for possession of the purchased 
land, when the judgment-debtor was in possession at the date of the sale, 
the limitation is twelve years from the date of sale. The only question 


(2) 10 C. 402. 

(51 W. R. (1864) 279. 


(1) 12 C. 169. 

(4) 10 C. L.R. 258. 
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is, whether the word “ sale" means auction sale, or when the sale 
was confirmed. In ordinary language “sale” means auction sale, that 
is to say, the transaction which completes the contract, although the 
conveyance is not complete until a subsequent time when the sale is con¬ 
firmed. That being the ordinary meaning of the word, it is necessKry to 
look into the Limitation Act to see how the word is used. Apparently it is 
used for the first time in art. 12, where in a suit to set aside any of the 
sales [647] there mentioned, limitation runs from the date that the sale is 
confirmed or would, otherwise, have become final and conclusive, bad no 
such suit been brought. So that, upon the face of the Schedule, wh have 
a distinction between the sale and the confirmation of sale, that is to 
say, we have the contract to sell, that is the bidding at the auction which 
forms the contract, and the confirmation which does not take place until 
some time after. 

Article 166 deals with this matter. On an application to set aside a 
sale in execution of a decree on the ground of irregularity in publishing 
or conducting the sale, or on the ground that the decree-holder has 
purchased without the permission of the Court, we have it that the time 
from which limitation is to run is the date of the sale. It is clear that 
the date of the sale in this Article must mean the date of the auction 
sale, that is to say when the bidding took place, because a suit to set 
aside that sale might be brought before the sale is confirmed. So that 
the word “ sale ” there must mean the time of the auction sale. Then we 
have it that, in the Schedule to the Act, “ sale ” has a different meaning 
from “ confirmation of the sale '' Under art. 12, in a suit to set aside 
the sales therein mentioned, limitation begins co run from the confirmarion 
of the sale, whereas in art. 138 the word “ sale “only is used. There¬ 
fore we think the word “ sale ” must have the same meaning as in the 
other portions of the Schedule and which ic has in common language, that 
is, the date of the auction sale. 

The auction sale in this case took placeon the 18th July, 1871. The 
suit was not brought until the20tb July, 1883 : that is, more than twelve 
years after the sale, and therefore in our opinion the suit, as far as this 
part of the case is concerned, is barred by limitation, and the suit must be 
dismissed. 

The other part of the case is to recover possession of the land on 
which this house stands. The suit was instituted within twelve years from 
the date of sale. 

The only question which arises on this part of the case is that it is hold 
by the lower appellate Court that this suit cannot be maintained until it is 
shown that the plaintiff has exhausted any remedy that he would have 
under s. 318 of the Civil Procedure Code, which gives the auction-purchaser 
a speedy remedy to [648] obtain possession of the land which he has purch¬ 
ased if it is in the possession of the judgment-debtor, and it may be taken 
to be admitted that there are oases which take different views of this 
matter. In our opinion that forms no answer to the action because we 
think that, though there may be a remedy under s. 318 which the auction 
purchaser may put m foroe, still the ordinary remedies are open to him 
notwithstanding, and the remedies are concurrent. 

We think that this is abundantly clear from s. 11 of the Code of 

which lays down fchaC persons may have recourse to the 
Civil Courts for the trial of all suits of a civil nature, unless their 
cognizance IS expressly taken away. This remedv has not been taken 
away by the LegisUture, and therefore the other remedy is concurrent 
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only. .Vrticlo 13S of the Limitation Act refers to this very kind of case, 
so that it. is clear that in the contenaplation of the Legislature at that time 
thi^ class of suits could be maintained. Therefore, so far as principle is 
concerned, this suit can be maintained, and proceedings not having been 
taken under s. 318, is no answer. In several cases the opposite view is 
indicated, but in no recent cases has it been laid down that the action 
cannot be maintained. 

In the case of Seru Molnin Bania v. Bkagoban Din Pandey (I)McDonel 
and Tottenham. JJ., decided that such a suit could be maintained. And 
in a case which has not been reported, but which has been referred to in 
a subsequent decision by Tottenham and Agnew. JJ. — Iswar Pershad 
Gurgo v. JaiNaram Giri (2} — WILSON and BevEELEY, JJ., who decided 
that case, distinctly held that the suit was maintainable, and put no 
limitation to its being maintainable In the case before Tottenham and 
Agnew. JJ., they say that they agree with Wilson and BEVERLEY, JJ., 
in their judgment in which they unreservedly said that the action 
is maintainable. They only qualify their opinion by saying that they 
would have referred the case to the Full Bench, had they not found 
that the Chief Justice in a similar judgment, to which he had 
been a party, did not intend to say that the action was not [619] 
maintainable on any terms whatever, but that it was necessary that 
before a suit is brought other remedies should be exhausted— SeeLolit 
Coo7nar Bose v. Iskan Chunder ChuckerhuUy (3). WiLSON and BEVERLEY, 
JJ.. in their judgment, considered that that case was not in point as the 
purchaser had not perfected his title. 

In this particular case the same remark applies, but, speaking for 
myself, I should like to say that in any decision which limits the jurisdic¬ 
tion of these Courts, unless the jurisdiction is exnressly taken away, I do 
not agree : and that in my opinion whether the remedy under s. 318 has 
or has not been put in force, the plaintiff, who has purchased the pro¬ 
perty and has been refused possession of it, has a right to come to the 
Civil Court and obtain possession of that property. We have examined 
the cases bearing on this matter, and we find the balance in favour of that 
view. Therefore we do not refer this case to the Full Bench. 

So far, therefore, as the action for the land is concerned, the suit can 
be maintained and this suit must be decreed, there being no other defence 
but this technical one. 

The result is that the appeal will be dismissed as far as regards the 
house, and it will be decreed as far as the land is concerned. 

Under the circumstances of this case, and in order to save the trou¬ 
ble of taxation, we think that e.ach party should pay his own costs of this 
appeal. 

T. A. P. Decree varied. 


(1) 9C. 602. 


(2) 12 G. 169. 

430 


(3) lOC.L.R. 258, 



YII.] 


hi re TABINI MOHDN MOZUMDAR 14 Cal. 650 


14 C. 649. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, El, Chief Justice, 

and Mr. Justice Ghose. 

In the matter op the petition of Tarini Mohdn Mozumdar. 
Tabini Mohdn Mozdmdar v. Gunga Prosod Chdckerbutty 
alias Tin Cowrie Chdckerbdtty.* [I5ch Juuo, 1687.] 

Specifc Relic/ Act, I of 1877, s, 9—Possessory Suit—Constructive possession by receipt 
of rents. 
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Tbfl mere disconkiouaDce of payment of rent by tenants does not constitute a 
dupossessioQ within the meaning of s. 9 of the Specific Relief Act. 

[650} The object of that section is to provide a speedy remedy for the class of 
cases where a person in physical possession of property is forcibly dispossessed 
from it against bis will and consent. 

[Appr., 19 C. 54i (571) (F.B.); R., 57 P. L. R. 1903 = 13 P.R. 1903; 5 M. L. J. 95 
(98); 24 0. 296 (304); 16C.P-L,R. 154; 13C.W.N. 305 = 1 Ind. Cas. 152: 13 
C-W.N. 307 N. = lInd. Cas 151; D..13C.W.N. 303 (304) = llDd. Gas. 150- 
12C.L.J. 483 (485) = 15 C.W.N. 294 = 7 Ind. Gas, 924 (925).] 


This was a suit under s. 9 of the Specific Relief Act. 

The plaintiff alleged that he was in constructive possession of certain 
lands by receipt of rent from tenants, and that he had been dispossessed 
therefrom against his consent by the defendant, who had realized rent 
from some of such tenants and had prevented others from paying rents to 
him. 

The defendant contended that the suit was not maintainable under 
8. 9, and raised various questions of title, relying upon certain facts justify¬ 
ing his collection of rent from the tenants. 

The Munsif dismissed the suit on the ground that it was not main- 
tamable under the Specific Relief Act, stating that the plaintiff did not 
seek to recover tangible possession ol the lands in dispute, but merely 
sought to get rents from the tenants in occupation of the land : that the 
point for decision was really one involving a question of priority of the 
plaintiff's or the defendant’s right to receive rents, and that such a ques¬ 
tion could nob be determined in a suit brought under s. 9 of the Specific 
Belief Act. 

The plaintiff moved the High Court, and obtained a rule calling upon 
the defendant to show cause why the decision of the Munsif should not 
be set aside. 

Baboo Chandra Kant Sen to show cause. 

Baboo Ishwar Chunder Chackravati, in support of the rule, cited In 
re Sutherland (1) as showing that a person is not in actual possession 
where the rents are paid by the actual occupier, not to him, bub to an 
intermediate holder, and that in accordance with that decision he was out 
of possession, and could sue under the Specific Relief Act. 

ORDER. 

The order of the Court (PETHEEAa. C.J., and Ghose, J.) was deliver- 
od by 


• Civil Rule No. 717 of 1097, agaiuat the order 
MuDBif of Qailandha, dated the 19th of April, 1867. 

G) 9 B.L.R. 229 


of Baboo Jogeud 


ra Nath Mukerjee, 
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Ghose, J.—The facts of this case, so far as they are necessary to be 
montionen for the purposes of the rule before us, are these:There is a 
certain property which is occupied by a number of [6S1] ryots. The 
plaintitf alleges that he was in constructive possession of this property by 
receipt of rent from the ryots, but that, on a certain day, the defendant 
induced them to discontinue paying their rent to the plaintiff and to pay 
it instead to him, the defendant. The plaintiff, thereupon, brought the 
present action under s, 9 of the Specific Relief Act for the purpose of 
recovering possession of the said property from the defendant. 

The Munsif has held that this suit does not fall within the scope of 
s. 9 of that Act, and has accordingly dismissed it. That section runs thus: 
" If any person is dispossessed without his consent of immoveable property 
otherwise than in due course of law. he or any person claiming through 
him may, by suit instituted within six months from the date of the dis¬ 
possession, recover possession thereof, notwithstanding any other title that 
may ho set up in such suit.” 

The learned vakil for tlie petitioner contends that his client was 
the party in possession of this property, and that the only mode in which 
that possession could, in the circumstances, be enjoyed was by receipt of 
rent, and tliat, when the ryots discontinued paying him rent and paid the 
same to the defendant, he was practically dispossessed within the meaning 
of s. 9, and that he was, therefore, entitled to maintain the present suit; 
and he relied upon certain remarks made by Sir Richard Couch in the 
case of In re Sutherland (1). 

What Sir Richard Couch was called upon to determine in that case 
was as to the meaning of the word “ possession ” in s. 318 of Act XXV of 
1861, and he held that if a person was in possession of a property through 
his servant, or if he was in possession through royts paying rent to him 
directly, that would be a possession within the meaning of that section; 
and, if a dispute with regard to such possession arose before the Criminal 
Court, that Court would have jurisdiction to take cognisance of it- 

But the question that we have to consider in the present case is a 
wholly different one. What we have to determine is whether the plain¬ 
tiff has been dispossessed, without his conserjt, [652]of the property in dis¬ 
pute within the meaning of s. 9 of the Specific Relief Act. 

According to the plaintiff’s own case the actual possession of the 
property was with the ryots, and the only way in which possession 
was enjoyed by him was by receipt of rent from those ryots. Now, if 
he was in the receipt and enjoyment of the rents from the ryots, the moM 
discontinuance of the payment of that rent would not constitute a disr 
possession without his consent within the meaning of the Specific Relief 
Act. for be might very well bring a civil action against the ryots for the 
recovery of the rent; and the mere fact of the defendant having persuaded 
the ryots to pay to him the rent, said to be due to the plaintiff, would be 
no answer to the claim. Therefore it appears to us that the plaintiff 
was not dispossessed against his consent so as to entitle him to maintain 
the action. 

It appears to us that the real object of the Legislature in engrafting 
this section into the Specific Relief Act was to provide a speedy 
remedy for that class of cases where a person in physical possession ot 
property is forcibly dispossessed from it against his will and consent. 1* 
is not the plaintiff’s case that the ryots have been dispossessed; bis case 


(1) 9 B. L.R, 229, 
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is that the ryots are still in occupation o£ the property. If they had been 
dispossessed they might have maintained a suit for recovery of possession; 
and in certain circumstances he might himself bring such a suit. But 
they are in possession and, as I said before, the mere non-payment of the 
rent by them cannot be taken to be a dispossession of the plaintiff without 
bis consent. 

Reference was made to ss. 2 and 4 of Act IV of 1840 and s. 15 of 
Act XIV of 1859. We have considered those enactments : and we observe 
that the language of s. 4, Act IV of 1840, is very different from that 
of 8. 15, Act XIV of 1859, and of s. 9 of the Specific Relief Act, 
so far as the particular point before us is concerned. It seems to us 
that, notwithstanding what might have been laid down in s. 4 of 
Act IV of 1840, the Legislature, when it promulgated the Specific Relief 
Act, did not intend to nrovide that, whero a person was not in actual 
possession of property, but only in constructive possession of it by receipt 
of rent from ryots, and those ryots [653] continued in occupation of that 
property, a suit by the landlord might be brought under the Specific Relief 
Act for recovery of possession by reason of disoutinuanee by the ryots to 
pay him rent. 

For these reasons we think that this rule must be discharged with 
costs. 
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T. A. p. 


Ride discharged. 
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CRIMINAL MOTION. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Air. Justice Gkose. 


In the matter of the petition of Iswar Chunder Guho and 

OTHERS.* (30th June. 1887.) 

False evidence-AJfidvailJ/irmed before a Deputy Magistrate—proaecution on facts stated 
in an affidavit affirmed before a Deputy Magistrate -Penal Code (Act XLV of I860), 
as. Declaration by law receivable as evidence—Sanction to prosecute’. 

Order for, quaslied. 

A Deputy Migi.scra^c has no pow.*r to administer an oath to a person making 
a declaration in the shape of an affiJavit; and such person cannot, on the facts 
stated in such dccUratioo. be prosecuted for committing an ofleace either under 
s. 193 or s. 199 of the Penal Code. 

[F., 68.L.R. 102 = 12Inl. Chs 6-51; 12 Cr.L J 563; Cited, 35 A. 58 (C0) = 13 Cr 
L.J. 769 = 10 A.L.J. 462 = 17 lod. Cas. 401.] 

This was a rule calling upm the District Magistrate of Mymensingh 
to show cause why an order passed by him sanctiooiog a pro.secution 
under s. 199 of the Penal Code should not be quashed. 

The sanotioD referred to was given under the following circum¬ 
stances :— 

One Dherai Duffadar, a cattle dealer, had preferred a complaint against 
Sarat Chunder Bhoomick and Gazi Shaik, charging them with wrongful 
restraint in having prevented bis cattle from being taken to a certain mela 
Baboo Shama Chunder Dass. a Deputy Magistrate of Jamalpur. referred 
t he oomplamt to the police for investigation, and the police subsequently 

’ Criminal Motion No. 168 ol 1887, against The" order passed by E. G. Glazier. 
Esq., District Magistrate of Myrnensingh. dated the 27th of April, 1887, 
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1887 sent up the accuser! with a report that the charge was true. On the 
Jo^30. [654] application of Gazi Sbaik the Magistrate of the District made an 

Cbiminil f’s <=ase to the Court of Baboo Akhov Coomar Bose 

Depiit\ Jfagistrate of Myrnensingh, but the order not having for some 
Motion, reason or auothei- reached Baboo Sbama Chuuder Dass, the®case was 
hoaid Ity bun. Before, however, the case was aotuallv entered into, one 
Kwai Chunder Gubo, at the request of Sarat Chunder Bhoomick 
drafted a petition praying Baboo Shama Chunder Dass not to proceed 
« i..h the case, inasmuch as be was practically the prosecutor in the case, 
anti an older for transfer had already been made, but that that order not 

(uuing been received, the petitioner was desirous of renewing his applica¬ 
tion for such transfer. 

This petition was presented by Sarat Chunder Bhoomick together 

with an affidavit afbrmed before the Deputy Magistrate, which contained 

an allegation that the police had started the case with the assistance, 

and under the direction, of the Deputy Magistrate himself, and that the 

charge was false. The case was. however, proceeded with, and the accased 
acquitted. 

Baboo Shama Chunder Dass subsequently to this applied to 
Mr. Glazier, the District Magistrate, for sanction to prosecute SaratChunder 
Bhoomick and Iswar Chunder Guho for, giving false evidence in a stage 
of a judicial proceeding, the alleged false evidence being the statement 
contained in the afiidavit of Sarat Chunder Bhoomick charging the Deputy 
Magistrate with having inspired the prosecution in that case. Mr. Glazier 
thereupon sanctioned tho prosecution of those persons, and made over 
the case to Moulvie Mahomed, a Deputy Magistrate of Myrnensingh. for 

trial. ^ ® 

The accused applied for and obtained the rule abovementioned, oalliug 

upon Mr. Glazier, the District Magistrate of Myrnensingh, to show cause 

why the order directing proceedings to be taken against them should not 
be quashed. 

Mr. Mmoynohun Ohose for the accused conteoded that Sarat Chunder 
Bhoomick had committed no offence, the Deputy Magistrate having no 
authority to receive an affidavit in the course of a criminal trial, nor any 

authority under the Criminal Procedure Code to administer an oath to a 

declaration to an affidavit, and the accused could not, 
L655J there ore be prosecuted under s. 199 of the Penal Code ; that Iswar 
Chunder Guho had merely drafted the petition ; and that the proceedings 
he d by Baboo Shama Chunder Dass were coram non judice, they being 
held at a time when the order for transfer was in force. 

No one appeared to show cause. 

The order of the Court (Petheram. C. J., and Ghose. J.) was as 
follows :— 


ORDER. 

This rule was obtained to set aside certain pending proceedings 
taken against two persons for perjury. They have been ordered to he 
prosecuted, but no commitment has taken place, and the question is 
whether there is any evidence of their having committed perjury. What 
18 alleged IS that they have made an affidavit under the sanction of an 
oath or affirmation before the Deputy Magistrate who was enquiring into 
the case of one of them for the purpose of intimating to him that he intend- 
e to apply under s. 526 of the Code of CrimiDalProcedure to have the case 
removed for trial to some other Court, 
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upon that statement of the case the question arose whether he bad 
power to administer an oath to a person for the purpose of swearing an 
affidavit so as to make it binding upon him under s. 199 of the Indian 
Penal Code. 

We have searched the Code and have enquired about this matter, but 
we can find no power in a Deputy ^lagistrate to administer an oath to a 
person making a declaration in the shape of an affidavit. 

Under these circumstances we do not see how this case can come 
under s. 199 of the Indian Ponal Code, inasmuch as this was not a 
declaration which any public servant was bound or authorised by law to 
receive as evidence of the facts stated in it. 

Under these circumstances we think that upon the admitted facts of 
this case these persons are not alleged to have made any affirmation or 
taken any oath within the meaning of the Penal Code, and ti^erefore they 
are not liable to prosecution for perjury under s. 199 or s. 193. The pro¬ 
ceedings pending before the Deputy Magistrate against Iswar Cbunder 
■Guho and Sarat Cbunder Bhooraick will, therefore, be quashed. 

T. A. P. Rule absolute. 


H C. 656. 

[656] CRIMINAL MOTION. 

Before Sir W. Comer Petlutram, Kt., Chief Justice. 

and Mr. Justice Beverley. 

In the matter of the petition of Umesii Chandra Kar 

AND ANOTHER.*- [9bh Julv, 1887.) 

Public nuisance—Penal Code, Jcl XLV of 18G0, ss. 208, 283. Obstruction on 

tidal naviyable river, 

PersoMB placing a bamboo stockado across a tidal nivjgxble river for tbo 
purpose of fishing, although leaving in such Htockado a narrow opening for 
the passage of boats, which passage was. however, kept closed except oti the 
actual passage of a boat, were charged at the instance of a sub-divisional officer 
with causing an obstruction under s. 283 of tbo Penal Code. 

Held, that, although it was doubtful whether s. 283 applied to the case, they 
bad committed an oflonce under s. 268 of tho Penal Code, and wore- puuisbabk* 
under s. 200 of that Code. 

[Dias., 20 C. 665 (669); D., 10 A.L.J. 362 (363) = 13 Cr. L.J. 830=17 Ind. Cas. 574.] 

The accused were charged at the instance of a sub-divisional officer 
under s. 283 of the Penal Code with causing obstruction to the public by 
raising a bamboo stockade for the purpose of fishing across the whole 
breadth of the Bharu, a tidal navigable river, cloFe to the ferry at 
Mirzapur. It was proved at tho trial before the Deputy Magistrate that 
the stockade reached across the river from one bank to the other ; that an 
opening four or five cubits wide near the northern bank of tho river was 
made for the passage of boats, but this passage was kept closed by bam¬ 
boos, it being opened only when necessary to allow boats to pass tlirough, 
and that only at the convenience of the people using the stockade : that a 
light was placed on the stockade at night; that the stockade had never 

• Criminal Motion No. 188 of 1987. against the order passed by Baboo Bhoyrub 
Nath Palit, Deputy Magistrate of Burdwao. dated the lUh of February and cod 
firmed onaPPea* by W. Oldham, Esq., District Magistrate of Burdwao, dated the 4th 
Mftrob 1887 s 
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beoD used in former years ; and that, although the passage was large enough 
for dinghies ro pass freely, yet a larger cargo boat could only do so with 
great difficulty, and several manjhis were called, who proved that their 
boats had been prevented Irom passing freely over all parts of the river at 
the point. The Deputy Magistrate on the above facts held that the public 
were entitled to the use of the entire breadth of the river, and that the 

[657] accused had by placing this stockade across the river caused an 
obstruction, and thereby committed an offence under s. 283 of the Penal 
Code; he therefore sentenced them to pay a fine of Rs. 25 each, or in 
default to undergo imprisonment for fifteen days. 

The prisoners moved before a Bench of the High Court consisting 
of Petheram, C.J.. and Ghose, J., and obtained a rule calling upon the 
Crown to show cause why the conviction and sentence should not be set 
aside on the ground that there was no evidence of injury to any particular 
individual, and no complaint by any one of any such iujury, aud that there¬ 
fore no offence. under s. 283 of the Penal Code, had been committed, 
inasmucli as that section contemplated an injury to some particular 
person. 

The rule came on for hearing before the Chief Justice and Mr. Justice 
Beverlev. 

Mr. 0. C. Mullick and Baboo Jashoda Nundun Paramanick in support 
of the rule cited V. Raiti Suiqh (1) and The Queen v. Kkaier 

Moidin (2) as showing that it must be proved that obstruction was caused 
to some particular iudividual before a conviction could be had under s. 283. 

The Deputy Legal Rcmenihrancer (Mr. Kilby) to show cause contended 
that, whether or no s. 283 applied, the case fell under ss. 268 and 290 
of tlie Penal Code. 

The order of the Court (Petheram, C.J., and BeveRLEY, J.) was as 
follows:— 

ORDER. 

This rule has been obtained for the purpose of setting aside a convic¬ 
tion and sentence passed upon the petitioners for committing a public 
nuisance by obstructing a navigable river. Now the facts which are 
absolutely undisputed are that there is a navigable river somewhere io 
Bengal across which the defendants in this case have set up a bamboo 
dam of some kind for the purpose of catching fish. That bamboo 
dam seems to extend all the way across the river, but there is a place 
which is opened at times, and through which boats can then proceed. 
This place is also kept lighted and guarded by men for the purpose 

[658] of seeing that no accidents happen. The first question, and in 
fact toe only question, is whether this is a public nuisance under s. 268 of 
Che Indian Penal Code. I do not think there can be the slightest doubt 
about it myself, because this being a navigable river, the public have a 
riglu to navigate over the whole place, and any one who interferes with 
the free navigation of it. without any right to do so. commits a public 
nuisance. It is admitted that this obstruction extends over the whole 
width of the river with the exception of a small outlet, through which 
boats can pass by using considerable precaution. Under these circum¬ 
stances 1 do not feel any doubt that this is a public nuisance. Then the 
only other question is whether this is an offence which can be punished 
by fine under the Indian Penal Code. When this rule was applied for it 
was moved and granted upon the ground that there was no evidence of 

(1) 11 O.L.R. 462. (2) 4 M. 236. 
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iniury to any particular individual and no complaint by any one of 1887 
any such injury, and that for that reason the petitioners were not July 9. 

liable to be punished under s. 283, which contemplates an injury- 

to- some particular person; but on looking further to s. 290 that CRIMINAL 
section provides for cases in which there is no special punishment MOTION, 
provided for a public nuisance, and it is clear that when a person is guilty 
of a public nuisance of any kind he may be punished under s. 290. Under 
these circumstances I do not think that there is the slightest doubt that 
this was a public nuisance under s. 268 of the Code, and as I said before, 
although I had sonae doubt whether it was punishable under s. 283, I 
have no doubt that it is punishable under s. 290 of the Indian Penal Code, 
and the hne of Bs. 25, which has been imposed in this case, is not too 
heavy. 

We think therefore that this rule must be discharged. 


T. A. P. 


Rule dhcharged. 


14 C. 659. 

[659] CIVIL BEFERENCE. 

Before Sir W. Comer Petheram. Kt., Chief Justice, and Mr. Justice Ghosc. 
In the matter op the petition of Fazel Ali Chowdhry and 

OTHERy. 

Fazel Ali Chowdhry and others v. Abdul Mozid 
Chowdhry and others.* [18th July, 1887.] 

Bengal Tenancy Act [VIH of $. 9‘i—^fanayer—Co sharers—Practice in vtakiiuj 

aypHcalicns under s. 93 of Act VlII of 1885 wJiere tJie co-sharers hold wripys and 
complicated shares in the properly—Notice, 

Where a property consisted of *243 estates or tenures, sixty of which were 
entered under separate numbers in the Land Register of the Collector, other 
portions of the property being taluks, defendant tenures, aod ryoti holdings, and 
a single application is made by twelve of the co*sbarerti ineueb property (many 
o( whom held shares in several o( tbo tenures and estates) calling upon the 
remaining (our sharers in the properly to show cause vvhy a common mnn^gcr 
should not be appointed under s. 93 of the Bengal Tenancy Act, ibe Court 
should, before granting the applicaXion, call upon tbe applicants to state whether 
all of them are entitled in common to tbe various estates and tenures and, if not 
so entitled, should call upon them to divide themselves into as many groups 
ns there arc properties held by them in common; and in the latter case each 
group of shareholders should put in separate applications, on which .separate 
Court-lees should bo levied. Tbo notice iu the case of tenures should be as 
provided by s. 03 of the Act, and should be of tbe same character and to the 
same elTcct as in tbo case o! estates. 

(F.. 11 C-W.N. 1143 (1148).] 

This was ao application made jointly by twelve of the co-sharers of 
a certain property under s. 93 of tlie Bengal Tenancy Act, calling upon 
the four remaining sharers in the property to show ciuse why a common 
manager should not be appointed to certain property consisting of 243 
estates or taluks, of which about 60 bore separate numbers on the Collec¬ 
tor’s Land Register, whilst other portions of the property were taluks and 
dependent tenures, howlahs and ryoti holdings, and did nob therefore 
appear in the Collector's Register at all. The petitioners were holders of 

• Civil Rdfereace No. 8A of 1887 made by J. Posford, Eeq.. Judge of Ba' kerguuge 
^ted (be 99tb of April, 1667. 
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i887 different proportions of the entire property ; for [660] example, petitioner 

JULY IH, No. 11 had a 1 anna 15i gundas share in ten of such estates ; petitioner 
Ttvit had a 2 annas I3i gundas share in estate No. 214. and also a 

2 annas I) gundns share in estate No. 215; petitioner No. 1 had a 17 
Repeu- gnndas 3 karas share in estate No. 58 of such properties, and a 2 annas 
ENCE. 1*1 karas share in two others; and the four persons called upon to 

likewise held various shares in many of the estates. The 
grounds on which the application was made were that there existed dis¬ 
putes which were likely to lead to normal injuries to private rights in 
the collection of rents and the letting out of these lands. 

The onposite party made no objection to the appointment of a 
manager. 

The District Judge being of opinion that it was inexpedient to deal 
with all these properties by one single order, seeing that the interests of 
t!i 0 different parties were so various and complicated, considered that 
a separate application should bo made with regard lo each separate estate, 
and, further considering tiiat great difficulty would arise in determining 
the question on whom, and in what manner, notice ought to be served 
with regard to tlie inferior tenures and holdings which did not appear in 
the Collector's Eegisr.or, referred the following questions to theHigh Court 
before dealing finally witli the application, oiz :— 

(1) Whether the auplicabion then before him should be considered 
as one miscellaneous case, and be dealt with as one application, or whether 
there should be as many applications as there were estates or tenures. 

(2) Whether the usual Court-fee should be levied on each application 
(if more than one application should be thought necessary), or whether 
a separate Court-fee should be levied in respect of every estate or tenure. 

(3) When a petition under s. 93 of the Act relates to properties or 
tenures that do not appear in the Collect''’'’s Register, what is the proper 
notice to be given to the co-sharers '? 

Neither party was represented at the hearing of the reference. 

The opinion of the Court (Petheram, C.J., and Ghose, J.) was as 
follows :— 


OPINION. 

[661] We think that the questions submitted by the Judge should 
be answered as follows:— 

(1) There need not be as many applications as there are estates or 
tenures mentioned in the application. But in the circumstances as 
disclosed in the reference it would be necessary for the Judge to call upon 
the applicants to state w’hether all of them are entitled in common to 
the various estates and tenures mentioned io the application ; and if not 
to divide themselves into as many groups as there may be properties- 
held by them in common. In this latter case it would be necessary 
that each group of shareholders should put iu separate apnlications. 

(2) If such separate applications have to be put in and not other¬ 
wise, separate Court-foes should be levied upon each application. 

(3) The notice in the case of tenures will be as provided by s. 93 of 
the Bengal Tenancy Act; it will be of the same character and to the same^ 
effect as in the case of estates. 

T. A. P. 
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Before Sir W. Comer Petheram, Kt., Chief Justice, and Appel- 

Mr. Justice Ghosc. LATE 

Maseyk [Judgmmt-debtor) v. STEEL A Co. and another C^l 

{Decree-holders), {Auction-Purchasers).*' [llth July, 1887.) 14 C. 661 . 


Execution of decree—Mortgage decree for sale gf properties in different districts and 
jurisdictions—Civil Procedure Code {dct XIV of I83’2k ss. 19. 221 (o, Sch- 17, 
Form 128 -Jurisdiction. 

A decree obuinei in a suic, brought under the provisions of s. 19 of tbe Code 
of Civil Procedure iu cbe C>urt. of the SuoordiDtte Julge of Rajsbajo on a 
mortgage of certain properties eit-uateJ in tbo dis'.ricis and jurihdictions of 
Rajsbaye and Nya iumka, directed ibat tbe propertius mentiouc 1 io the mortgage 
should be sold and the proceeds applied iu paymeiic of the mortgage deut. Tbe 
properties were sold by tbe Court of Rajsbaye. Beld tbal the authority given by 
s. 19 of tbe Code included an authority to maki ibe order for the sale of tbe 
properties, and that tbe Rtjshaye Court was wiibin its jurisdiction in directing 
and carrying out tbe sale. 

[662J Queers.—Whether, where a sale lakijs pUce iinior a money decree of 
property partly witbin the looal limits of tb-j Conn vvbose decree is Oeing exe¬ 
cuted. and partly without that Court's junsdictiou, tbe sale of the property 
without tbe jurisdiction would be valid and binding in cotisequeitco of the 
provisions ot ss. 19 and 228 of the Code of Civil Procedure. 

Per GHOSB, J-—S. 228 of the Code of Civil Procedure merely provides that, 
wheu It lu-ty be necessary for a Court to suud a deuroj for execution to another 
Court by reison of the property being situate ocyon 1 its local jorisdicticn, it 
ought to do so ; and tbo words of sub-seoMon ic:, “ stlo of immoveable property 
situate without tbe local limits of the jurisdiction of the Court which passed it,” 
contemplate acaso where tUt whole of the properli,, and not any portion of it. is 
bituata beyond the local limits of tbo Court which passes tbo decree. 

{F,. 15 C. 667 (671) ; 91 P.R. 1898; Commented upon. 19 C. 18 (16) ; R,. 89 C. 104 
(109) = 14 C.L.J. 228 123U = IC C VV.N. 402 (404)= Al Ind. Gas, 417 1418) ] 

This was an application to set aside the sales ot 37 properties, each 
bearing atowzi number in the Oollectorateof Nyadumka, held in execution 
of a mortgage decree obtained in the Court of the Subordinate Judge of 
Bajshaye. 

The properties in question were situated as follows:—Mehal No. 120, 
called Gobindoore Falaqgacbi, was divided into six mouzths, four of 
which were in Nyadumka and two in the district of Maldah, which is in 
the division of Hajshaye ; mehal No. 116 was divided into two mouzabs, 
of which mouzah, Oodna and Nimgachi were situated in Nyadumka, some 
arable lands appertaining to mouzah Oodna being, however, situated in the 
district of Maldah, the mal cucebery of the mehal being at Nyadumka; 
mehal Dahoolotoolah, No. 128, situated partly io Nyadumka and partly 
in Maldah, the inhabited portion of the mouzahs forming this mehal being 
in Maldah, but the greater portion of the mouzahs being in Nyadumka, 
the collections being made by the Naib in charge of mehal Gobindpore ; 
mebals Nos. 142 and 143, Araji Sokhepora and Mustangar Sokhepore, 
were situated iu Nyadumka, and tbirty*two jagirs entered in the towzi of 
the Oolleotorate of Nyadumka. three of which, Nos. 197, 217, and 271, 
were in the district of Nyadumka, the remaining twenty-nine being in 
Maldah. 


• Appeal from Order No. 79 of 1887, ag4in«t the order of Bkboo Aghore NUh 
Ghosc. Subordinate Judge of Zillah Bijshaye, dated the 21rd of February, 1667. 

439 





14 Cal. 663 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1887 

July u. 

Appel 

LATE 

Civil. 

a C 661. 


These jagirs were formerly granted to soldiers retiring from the 
service as rewards, but many years having elapsed since the date of these 
grants, it was at the present time impossible to give the boundaries of these 
jagirs. added to which the land had since been diluviated and re-formed. 

[663] The suit in which the deci-ee for sale was obtained had been 

biought in the Court of the Subordinate Judge of Eajshaye under the 

provisions of s. 19 of the Civil Procedure Code. In pursuance of such 

decree the properties above set out were sold bv the Rajshaye Court The 

judgment-debtor applied to set the sales aside on the ground, amongst 

others, that the notification of sale with regard to Gobindpore Palasgachi, 

mehal No 120, had been posted on the cutcherv of Palasgachi only ; that 

the notification of sale with respect to Dahoolotoolah had not been posted 

°° fu ^ inhabited part of the village, but was posted in the mal 

on the Maldah side of the river Ganges ; that the notiOcation with respect 

0 me a s Nos. 142,143, IIG, had not; been posted on conspicuous parts 

ofthe mehals; that the notification with regard to the jagirs had been 

posted haphazard without first ascertaining the boundaries of each jagir: 

and that on account of these irregularities an inadequate price bad been 

obtained at the sales, and that some of the sales had been held without 
junsd ictioD. 


The Subordinate Judge of Rajshaye held the Rajshaye Court had 
jurisdiction to sell mehals Nos. 120, 116 and 128. parts of which We 
situate within and parts without the jurisdiction, and the twenty-nine 
jagirs which were situate in the Maldah district, but that it bad not juris- 
dicfcion bo sell mehals Nos. 142 and 143 and the three jagirs numbered 
Nos. 197, 217 and 271, which were all situated entirely outside the 
jurisdiction, and that for that reason the sales of mehals Nos. 142 and 
143 and the jagirs Nos. 197, 217 and 271 should be set aside; and further 
that the sales of Oodna, Nimgachi. Dahoolotoolah and Mustangur Sokhe- 
pore should bo set aside on the ground that there had been material 
irregularity in publishing the sales, in consequence of which the properties 
had been sold at an inadequate price: and that the sales of Gobindpore 
Palasgachi and of tlie twenty-nine jagirs should hold good. 

The judgment-debtor appealed to the High Court. 

Mr. TFoorfroiTe (with him Baboo//'em Chwider Banerjee and Baboo 
Benode Bchary Mookerjee) for the appellant.—The Rajshaye Court 
had no power to execute its decrees outside its own territorial limits, 
but when it became necessary to [664] execute the decree outside the 
limits, the decree should have been sent to the district within the limits of 
which the property to be sold was situated. Mehal No. 120 being situate 

NyadumkaCourt alone could sell it—C7^inocoo/ Chunder 
C/ioiodAry v. Hurry Nath Koondoo (1). Ram Ball MoHrav. Bama Sundari 
DA6/a(2) and Rally Prosonno Bosev. Dinonath yiidlick (3).distinguishing 
VaQ Qd.sQoi Shtirroop Chunder Gooho v. Ameermissa Khatoon (4), and 
citing Gunya Narain Gupta v. Annunda Moyee Burrooance (5). The pro¬ 
clamation of sale must be posted in a conspicuous part of the property— 
Megh hall Pooree v. Shib Pershad Madi (6), and with regard to the 

proclamation of sale for the twenty-nine jagirs it was not posted on tbe 
land itselt. 


(2) 12 C.307. (3) 11 B.L.R, 56=19 W.R. 434. 

(5) 12 C.L.R. 404. (6) 7 C. 34. 



(1)2C.L.R. 334. 
(4) 8 C. 703. 



yil.] MASEYK V. STEEL & CO. 14 Cal. 666 

Mr. Evans (with him Mr. Adkin and Baboo Dwarka Nath Chucher- 
butty) for the respondents.—The sales were advertised in the Exchanqc 
Gazette and the Calcutta English and Native newspapers, and private 
notices had been sent to all the neighbouring land-owners; the 
Palasgachi cutchery was the largest oi the properties. As a guide to the 
effect of s. 19 of the Code the corresponding clause, cl. 12 of the Letters 
Patent should be looked at; under that clause the High Court had juris- 
.dictioD in suits for land outside the jurisdiction. A sale of property under 
a mortgage decree is not a sale in execution, the usual practice being for 
the purchaser to bring a suit if he did not get possession. There is an 
exception to this rule cited in Bclchambers ‘ Rules and Orders, ss, 255, 
256, viz., where the Registrar delivered to the purchaser an order to 
be taken personally to the Mofussd Court for transfer of the decree. 
Prom the practice on the Original Side of this Court under cl. 12 of the 
Charter in mortgage suits it is apparent that the High Court had 
power to sell properties outside its jurisdiction. The Charter of 
1862 directed the practice then in force to be continued, and these 
rules were subsequently regulated by the rules laid down in Act VIII 
of 1859. There can be no doubt that the Court could sell the [665] 
security if it had power to entertain the suit. Subsequently .Vet X 
of 1877 was made applicable as a Statute to the High Court, Original Side. 
In Belchambers’ Rules, pp. 188, 189, are to be found the rules in sales in 
•execution, but such rules are inapplicable to mortgage sales. See case 
cited in Belchambers’ “ Dacca." The High Court has construed the rules 
as being applicable to sales in satisfaction of money decrees and not 
to mortgage decrees. The Transfer of Property Act provides that 
there must be decrees for foreclosure and sale. The Mofussil Court 
seems to have thought it was bound to attach in mortgage suits, but 
the Code and the case of Dayachand Nemchand v. Hevichand Dhnram- 
chand (1) show that this is not necessary. Sections 223 and 295 of the 
Code raised a question as to whether these sections applied to all decrees, 
but in 1879, s. 295, cl. (c) was added. It is only necessary here to 
decide whether the Courts have been right in holding these sections 
not to apply to sales under mortgage decrees, We are within the limits of 
the law if these sections are applicable to mortgage decrees. In s. 223 
the word “ may’’is not imperative : the word is one of convenience or 
necessity and loaves the Court a discretion. The only way in which 
these sections can be treated consistently is by holding that s. 223 is 
permissive if they apply at all to Registrars’ sales. In Shib Naram Sinqh 
v. Gobind Doss Bhukut (2) there was a right to attach and sell piecemeal. 
If sub-9, (c) of s. 223 is read as imperative it can only refer to cases 
in which the whole of the lots to bo sold are out of the jurisdiction. There 
is no reason for saying the sales were irregular : the real question here is 
one of jurisdiction. There is no cross appeal, because we have no right to 
object when the sale is set aside (s. 588). The objection of non-jurisdic¬ 
tion is not an objection with regard to publishing the notice of sale 
as the price might be good, and yet the sale might be set aside, 
as a sale without jurisdiction is a nullity. I submit, therefore, that 
the sections in Chap. XIX of the Code do not apply to mortgage 
sales by the Registrar ; that it is not possible to hold that the properties 
could not have been sold, as ss. 19 and 644 give the form to be used. 
Form 128 of sch. IV is for mortgage decrees. Reading that [666] Form 

(1) 4 B. 616. (2) 23 W. R. 164. 
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with s. 19, is it possible to say that the Court must send away the decree 
for execution ? I contend the Mofussil Courts have the powers which 
are exercised hore by the Court on the Original Side. 

The following judgments were delivered bv the Court (Petheram 
C.J., and GlIOfcE, J.)— 


JUDGMENTS. 

I ETIIERAM, C.J. This is an application which arises out of a suit 
brought by Messrs. Steel and Co., against Mr. Maseyk for the purpose 
of realizing a sum of money secured by the mortgage of a number of 
properties. The properties consist of five mehals situate in the Nyadumka 
and IlajsliayG districts and thirty-two pieces of land, known as jigirs. 

The suit was brought in tho Eajshaye Court under the provisions of 
s. 19 of the Coda of Civil Procedure, which gives jurisdiction to a Court 
to entertain a suit in respect of properties partly situated within its 
territorial limits and partly out of it, where the same relief is sought in 
lespect of tlie whole of the properties, and a decree was obtained in the 

suit that a certain sum of money was due, and directing the sale of the 
properties. 


In pursuance of that decree the properties were sold by theRajshaye 
Oourr., in which the suit was brought. 

Two of the mehals were situate entirely outside the Rajsbayo district. 
The sales as regards them have been set aside for that reason, and no 
question arises upon this appeal with reference to them. The mohal 
wliich is known as No. 120 is registered in the Nyadumka Collectorate, 
and is situate partly within the Nyadumka Collectorate and partly 
within the Rajshayo Collectorate As regards this mehal the sale 
has not been set aside, and a part of this anpeal is directed against the 
order which confirms the saleof this mehal, and it proceeds upon the ground 
that the property is not wholly situate within the Rajshaye district. The 
rest of the order relates to that portion of the prooerty which is known as- 
the jagirs. As I said just now there are thirty-two jagirs. Of these three 
are found to be in Nyadumka, and wich regard to these three the sale has 
been set aside, but twenty-nine are found r.o be situate in Rajshaye, and 
the sale of these has not been interfered with, but is now attacked ou 
the ground that the proclamation has not been shown to be served 
[667] upon the land itself. I propose to deal with the question of these 
jagirs first. These jagirs appear to be pieces of land granted, many years 
ago. to soldiers retiring from the service as a reward for their military 
services. At that time, no doubt, each plot of land was properlv marked 
out, and each recipient knew exactly what was the land assigned to him, 
but these soldiers have disappeared long ago, and probably they sold their 
holdings to somebody, and they have now found their way into the hands 
of Mr. Maseyk. In the course of time the boundaries of these jagirs- 
were lost, and the only thing that is known is that they were situate in a 
certain district and formed part of the same plain. I may say here that- 
the loss of the demarcations of these plots has become more complete by 

the fact that the land was diluviated, and they have re-formed by the 
action of the river, so that it is practically impossible to say what werff 
the boundaries of each particular plot, but it is known that they all formed 
part of a particular tract of land, and it appears that the sale proolamatioff 
was stuck up on this land. 

Under the circumstances we think that that is all that it waspossiblff 
to do, and all that could reasonably be expected to be done. 
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The lower Court has fouod that there was uo service upon the land 
for the reason that each plot was not capable of being distinguished one 
from another; but, as I have said, it was for this very reason tlip-t service 
on each plot could not be ellected. But, apart from this consideration, 
the Court below has found that the jagirs have not been proved to have 
been sold for an inadequate price, and we seeuo reason to differ from that 
conclusion, and we, therefore, think tiiat, so far as those properties were 
concerned, the sale was perfectly good, and the appeal iu that respect 
must be dismissed. 

Then comes the question as to the sale of mehal No. 120, which is 
situated partly within the Rajshave district, and partly within the 
Nyadumka district, iu the Colleciorate of which district it is registered. 

The suit was brought in the Rajshave district, and the decree for t he 
sale of the mortgaged property was oblaiued in tlm Rajshaye distiicb, and 
tlie sale of this property was held hy an [668] officer of the Court 
of Rajshaye, acting under the instructions or tlie deciee of the Court. It 
is attacked now upon the ground that the Court has no power to execute 
its decree outside its own territorial limits, but tliat, wiieu it is nocossary to 
execute a decree outside of its limits, it must be sent to the district within 
tlie limits of which the property is situated. 

A good many cases have been cited on this point. J do not think 
it is necessary for me to consider these ca.>es in detail, because I do not 
think they deal with the question raised in this case. In this particular 
case the decree,which is sought to be executed, is a mortgage decree, which 
finds that a certain sum of money is due from the mortgagor to the mort¬ 
gagee aniJ directs that the properly included in the morlgage shall be sold 
and the proceeds applied in the payment of the mortgage-debt, and, if there 
is any residue, it shall be paid to the mortgagor. It is under the provisions of 
that decree, which is practically a decree for specific performance of the con¬ 
tract between the mortgagor and morigagee, that this sale has been ordertd 
and has been carried out, and it seems to me that the authority given 
by s. 19 of the Code of Civil Procedure must incluiie the authority to 
make an order of this kind, that the property siiall be sold, and to 
direct the mode in which the sale shall take place. .And this does 
nothing more, because it directs that the property shall be sold and the 
money received and handed over in the way directed to the mortgagor 
and mortgagee. The question as to the mode in which the purchaser is 
to got possession of the property purchased by him is a totally different 
matter, and it is not until the purchaser seeks to obtain possession of his 
purchase that this question could arise. The practice of the High Court 
here has been cited, and it seems to me that it makes the thing abun¬ 
dantly clear. It appears that, when a decree of this kind is pronounced 
by this Court and when a sale is ordered, the sale is carried out by the 
Registrar of the Court. He conducts the sale and receives the money, 
and it is then distributed by him or by the Court in due proportion to the 
parties entitled to it. But where the sale takes place in execution 
of a money decree under which property is attached and is sold to 
satisfy a money decree [669] the procedure is totally different. In 
that case this Court could not execute its decree upon property out¬ 
side the jurisdiction of this Court for the simple reason that in that 
case the property would be attached and sold by the Sheriff of Calcutta, 
but the Sheriff of Calcutta could not hold the sale in that case, be¬ 
cause he could not go outside his jurisdiction for the purpose of selling 
the property wbiob be had to sell. 
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Tt seems to me that this analogy makes this case absolutely clear. 
But in the inofussil they have neither a Registrar nor a Sheriff, and with 
the machinery the Courts have they have to do both duties. If it is 
a money decree the officer of the Court has to attach the property in 
accordance with rho provisions of the law, and has to proceed to sell the 
property and to give possession of it in his capacity of officer of the Court, 
which corresDonds with that of Sheriff of Calcutta, and in doing that 
his powers would be limited hv the territorial jurisdiction of the Court 
of which he is an officer. But, when it comes to selliog property which 
is ordered to be sold in pursuance of a contract between the parties, the 
Court may by its decree order that that contract shall be specifically 
performed, because the parties could not sell the property or lay down the 
mode in which it should bo sold. The Court in its decree directs the mode 
and appoints the person who is to carry out the sale. If the sale was to 
take place here the person appointed would be the Registrar. In the 
mofussil, where there is no Registrar, the only convenient person is the 
Nazir, who takes action in the matter. 

It seems to me then that the procedure in execution of money decrees, 
and the local limits of the Court, have no reference to sales of this kind. 
Canse(]uently, in my opinion, the Rajshaye Court was perfectly within its 
jurisdiction when it directed that the sale of this property should be 
carried out in the way it was carried out. 

Some of the cases cited by Mr. Woodroffe and examined by Mr. Evans 
uphold tnat view ; and with reference to these cases it is only necessary 
for me to say that I entirely agree with them. In some of those cases it 
was held that, where a sale takes place under a money decree of pro¬ 
perty partly within the local jurisdiction of the Court, whose decree 
was being [670] executed, and nartly without its jurisdiction, the sale of 
the property without the jurisdiction of the Court executing the decree 
was valid and binding in consequence of the provisions of ss. 19 and 223. 
As I said just now I do not think it is necessary that that point should be 
discussed, and I only wish to guard myself by saying that I am not pre¬ 
pared to accept that view of the law. If I thought it was necessary 
to decide that point in this case. 1 should have felt it my duty ^to 
refer that point to a Full Bench. That is all that it is necessary to say 
here. 

As I said before I think the case of a sale of this kind under a mort¬ 
gage decree is absolutely aud entirely different from a sale under a mouey 
decree. 

ior these reasons I think that the appeal as to the sale of mehal 
No. 120 should also bo dismissed. 

Ghose, 3.—I concur generally in the judgment pronounced by the 
Chief Justice. It is undisputed that under s. 19 of the Civil Procedure 
Code the Rajshaye Court had full jurisdiction to take cognizance of 
ttie suit that was brought before it, and to pronounce a decree. Now 
the decree that was passed was a decree ordering the sale of the 
properties comprised in the mortgage-deed. It appears that some of the 
properties comprised in that deed were situate wholly beyond the local 
jurisdiction of the Rajshaye Court, and one of them, and that is one of the 
properties with which we are dealing, viz., mehal No. 120, was situate 
partly within the jurisdiction of the Rajshave Court and partly within 
the jurisdiction of the Nyadumka Court; and the question raised before 
us by Mr. Woodroffe for the appellant is, whether or not the Rajshaye 
Court had authority to sell the said mehal No. 120 or, at any rate, th.at 


444 



YU.] MASEYK V. STEEL & CO. 14 Cal. 672 

portion of it which is situate on the other bank of the river Pudma, that 
is to say on the Nyadumka side. Now it seems to me in the first place 
that, if the Court which made the decree, had jurisdiction to entertain 
the suit in respect of the whole of the properties comprised in the 
morfgage-deed, it would also have jurisdiction to sell them in execu¬ 
tion of that decree, unless it be shown that that authority has been 
taken away or curtailed by any of the provisions of the Civil Proce¬ 
dure Code. The only section relied up >n in the Code is s. 223, [671] 
cl. (c) which runs thus: "A decree may bo executed either oy the 
Court which passed it or by the Court to which it is sent for execution, 
under the provisions hereinaftei’ contained. The Court wliich i assed 
a decree may, on the application of the decree-holder, set d ic for 
execution to another Court if the decree ditects thosile of immoveabie pro¬ 
perty situate outside tlie local limits of the jurisdiction of the Court which 
passed it,” Now it seems to me that, if the argument of Mr. Woodroft'o 
were carried to its legitimate extent, the result would be that neither the 
Rajshaye Court nor the Nyadumka Court would have jurisdiction to sell 
this property. But ic is contended by Mr. Woodroile tbar, because mehal 
No. 120 was recorded in the Collectorate of Nyiidumka, therefore the 
Nyadumka Court alone had jurisdiction to lell it, and in support of that 
contention he has cited a case of Kalb/ Prosojuio Bone v. Dinonath Mul- 
lick (1), in which the judgment was delivered bv Sir Richard Couch, late 
Chief Justice of this Court. Now, upon a careful consideration of that 
case, it will be found that the true question rai-sed before the Court 
on that occasion was a very different one from the one wo have 
now to consider. It svould appear upon the facts as disclosed in the 
judgment in that case that the propertv that was sold was situate 
partly within the jurisdiction of the Court of the 2-1-Pergunnahs and 
partly within that of the Nuddea Court. The Court of the 24 Pergun- 
nahs passed the decree upon a mortgage bond, by which the said property 
was hypothecated, and upon application made by the decree-holder sent 
the decree for execution to the Nuddea Court, within whose jurisdiction 
the other portion of the property was situate ; and the question that vras 
raised w'as whether the latter Court acted beyond its jurisdiction in 
selling the property, and it was hold that it had, in the circumstances 
mentioned in the judgment, authority to sell, one of the circumstances 
being that the property stood in the Revenue roll of the Collectorate of 
Nuddea. The suit was for the purpose of recovering, not the whole of 
the property sold, but that portion of it which was situate bexond the 
limits of the Nuddea Court and within the limits of the Court of the 
24-P0rgunnahs; and it was held that the plaintiff could not succeed. 
[672] The question we have to deiennine in this ease is a different one 
from that which was considered in that ca^e, it being whether or no the 
Rajshaye Court, which made the decree in the suit, had authority to sell 
the property because a portion of ic was situate beyond its local juris- 
diotion, and if it had any authority whether it could sell that portion of it 
which is situate in the other jurisdiction. Now, if we turn to s. 223, 
cl. (c), which is the only section in the Code that has been relied upon, we 
find that it is only in the case where it may bo necessary for the Court 
which passed the decree to direct that the proceediogs be sent to a different 
Court within the jurisdiction of which the property may be situated that 
it shall send the decree to that Court for execution, certifying the fact 
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of non-satisfaction of the decree. In the present case, if the Coptt of 
Bajshavo had sent t!io decree to be executed in the Nyadumka Court, the 
sani'i objection \7hicti is now raised for the aopellant would arise as to the 
juiisiiictiou of the Nyadutnka Court, and the only way in which that objec¬ 
tion is sou(,'ht to be met is by afiirming that the mehal No. 120 being record¬ 
ed in the N\adumka Collectorate, the Nyadumka Court would havejuris- 
dicfion to hold the sale. I do nob find anything in the Civil Procedure Code 
or any other law to warrant such a position. The jurisdiction of the Court 
is not given hy the Collectorate in wliich the property is registered ; and the 
point that \va have to consider is not whether the Collectorate of Nyadumka 
bad jurisdiction, but whether the Rajshaye Civil Court had jurisdiction to sell 
the propertv. If the Rajshaye Court hail authority to make the decree, it 
would have also authority to sell the nroperty, and this would seem to be 
pretty clear upon the wordings of Form No' 128 in the Fourth Schedule 
annexed to the Procedure Code; and the only que.stion is whether this 
authority has been taken away by s. 223 of the Procedure Code. As I 
read that section it docs not take away that power: it only provides that, 
when it may be necessary for the Court to send a decree for execution to 
another Court by reason of the property being situate beyond its 

local limits, it ought to do so. Tbe question which arises upon this is. 

when the Legislature uses the words " sale of immoveable property 
[673j situate outside the local limits of the jurisdiction of the 
Courc which passed it,” whether it means the ivhole of the property or 
any portion of it. I hardly think that the latter construction is the right 
construction. I chink it contemplates a case where the whol^ of tbe 
property, and not any nortion of it, is situate beyond the local limits of 
tho jurisdiction of the Court which passed the decree; or in other 

words cl. (c) of s. 223 ought to be read as follows : “ If the decree 

directs the sale of immoveable property situate wholly outside the local 
limits of the jurisdiction, <tc., &c.'’ This view was also at any rate practi¬ 
cally adopted by a Divisional Bench of this Court in the case of Shurroop 
Chnnder Gooho v. Ameerrnnnissa Khaioon (1), and if it be the right 
view there could he no doubt as to what the procedure ought to he 
where an application is made to tho Court which made the decree for 
the purpose of selling the properties comprised in the mortgage deed, 
some ol which may be situate outside the limits of its jurisdiction, 
while others are partly within and partly out of its jurisdiction. As co 
the question raised whether the Rajshaye Court had authority to sell that 
portion of the property which is situate within the jurisdiction of the 
Nyadumka Court, I think that tho observations already made answer it. 
and I may here add that, although there can be no legal objection to a 
property being sold bv parts, still it seems to me that the Legislature in 
framing cl. (c) of s. 223 could not have intended to denrive the Court of its 
authority to sell that portion of it which may be situate beyond its local 
jurisdiction, for it is well known that, if a property is sold in parts, it 
would, in many instances, lessen its proper price, and if it be a revenue¬ 
paying estate, each of the purchasers would, until partition, continue 
liable for the whole of the revenue I think upon these considerations we 
ought to hold that the Rajshaye Civil Court had ample jurisdiction to sell 
the property No. 120. 

Two or three other minor points were raised by Mr. Woodroff^^ nnd 
Baboo Ilevi Chunder Banerjee for the appellant, such as the sufficiency 
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or otherwise of the service of the sale notifications as regards mehal No. 
120 and the adequacy of the price fetched [674] for the jagir mehal: but 
they were disposed of in the course of the argument, and I do not think 
it necessary to notice tbem again here. It is sufficient to say that we 
agree with the lower Court in the view it took of these questioos. 

T- A. P. Appeal disniisscd. 


Nundo Lal Addy {Plaintiff) v. JoDU Nath IIaldar 
(Defendant).* i29th June, 1887.] 

Limitfition-^ Mortgagee—Adverse possession. 

A mortRagce of an entire undivided estate does not. by a subsequent purchase 
of a cer'ain share therein from one not iu actual possession at the time of convey¬ 
ance. thereby change his character from .a mortgagee to that of an owner, but 
his possession continues as a mortgagee. 

H held an entire undivided estate under a mortgage (usufructuary) from C 
since 1*273 (1B66), andaseuch mortgagee in 1282 11875) B purchased .share 
therein from D who had not been in actual possession since the date of the 
mortgage. On the 20th January 1885 B brought a suit to recover possession 
of his purcbaseil share. 

Held, that the subsrqucnt purchase did not change the character of B from 
that of a mortgagee to that of an owner, and that bis suit was barred by 12 
years’ limitation. 


The plaintiff obtained an usufructuary mortgage of 18i bighas of 
land in 1273 (1866) from Krishna Mohun Ganguli. He entered into 
possession, and in 1282 (1875) he got a kobala of one-third share of the 
said land from Jugadamba Dabia, defendant No. 2, the widow of Ram 
Pershad, one of the two brothers of Krishna Mohun Ganguli. In 1284 
(1887) the defendant No. 1 bought the equity of redemption of the whole 
of 18i bighas from the sons of Krishna Mohun. and after suit redeemed 
the whole from the plaintiff. The High Court in the redemption suit 
declined to get into the question of the plaintiff’s right, title, and interest 
to one-third of the share purchased by him. Hence he brought the 
present suit. 

[673] The plaintiff alleged that Krishna Mohun Ganguli was not the 
malik of the 16 annas share of the property in dispute, and that the same 
was the ijmali property of tfie three uterine brothers, Krishna Mohun 
Ram Pershad and Nobin Chunder Ganguli; and that the said Jugadamba 
Dabia became entitled to one-third of the entire estate after the death of 
her husband. He further alleged that Jugadamba Dabia was a member of 
a joint family with Krishna Mohun and his sons, and that thereby her pos¬ 
session continued in the land in dispute up to her conveyance to plaintiff in 
1282 (1875), 

The defendant No. 1 averred that the plaintiff's vendor became 
witnessto the mortgage deed, dated the 12th Chaitro, 1273 (23rd March, 

• Appeal (rom Appellate Decree. No. 1829 ot 1886. agaiof-t the decree of R. Towere 

8th of July 1886, reversing ths decfeo ol Baboo 
1886 ^ ^ ® Munaifl of Gbattal, dated the 30th of November 
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ISGG). and thereby she admitted that Krishna Mohun was the exelasive 
ov ner of the disputed property ; that she was never in possession of the 
land in dispute, and the pUintiffs suit was barred by 12 years' limitation. 

The Court of first instance held that Jugadamba Oabia was owner 
of one-third of the disputed property, and was in possession of it till she 
sold It to plaintiff in 1282 (1875) and decreed the plaintiff’s suit. 

The lower appellate Court reversed the decision of the Munsif. and 
held tlnuat least from 1273 (136G). the date of the mortgagee to plaintiff, 
•lugadamba Dabia was not in possession of the property in dispute, and 
lienee the plaintiff's claim was barred by 12 years’ limitation. 

The plaintiff appealed to the High Court. 

Baboo Rash Bekari Ghose (with him Baboo Bhohani Chum Butt) for 
the appellant.—The lower appellate Court was wrong in holding that the 
possession of the plaintiff from 1282 (1875) was adverse to himself. That 
possession in fact ceased only when the plaintiff bad to give up the whole 
land after the redemption suit. The plaintiff as a mortgagee could not 
be treated as a trustee for the mortgagor. The nature of his possession 
aftoi the purchase was changed, and thereafter he remained mortgagee as 
to two-ihirds and owner as to one-third of the land in dispute. 

Mr, W. M. Dussfwith him Baboo Golab Chjinder Sircar) iot the 
respondent. The whole of the 16 annas was mortgaged in 1273 (1866) 
by Ivrishna Mohun as being his self-acquired property f676] and with 
the knowledge of Jugadamba Dabia, who was an attesting witness to the 
mortgage deed. The limitation as against Jugadamba Dabia must be taken 
to have run from the date on which the bond was executed. The subse¬ 
quent purchase by the mortgagee would not save him from limitation con¬ 
tinuing to run against him. The mortgagee was in possession of the 
property both before and after his purchase, and his possession was through 
and under Krislma Mohun. His possession of one-third of the share after 
tlie purchase could by no means be adverse to Krishna Mohun. 

The case of Ball Dass v. Javial Ali (1) was cited at the hearing of 
the appeal. 

The Court (Tottenham and Norris, JJ.) delivered the following 
judgment:— 

JUDGMENT. 

The point for decision in this appeal is one of limitation, which has 
been decided by the lower appellate Court adversely to the plaintiff- 
appellant before us. 

Baboo Basil Behari Ghosc, in opening the appeal, complained that, in 
thus deciding, the District Judge had held that the plaintiff 's possession 
of the property in dispute had bean adverse to himself, that possession 
having ceased only a few days before the present suit was instituted. 

This apparent anomaly is, however, explained by the fact that plain¬ 
tiff s possession was held to be that of a mortgagee only, whereas in this 
suit he claims to establish his title as owner by purchase of an undivided 
one-third share of the mortgaged property. It was contended on his be¬ 
half that his possession, quoad that share, had been that of owner, and 
not tliat of mortgagee, from the date of the conveyance under which he 
claims, viz., the 29th Aughran 1282. It was alternatively contended that 
plaintiff s vendor should bo held to have been in possession at that date, 
and that inasmuch as this suit was instituted within 12 years thereof it ii 
not barred. 

(1) B. L. H. Sup. Vol. 901 = 9 W. E. 187. 
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The question really depends upon whether the plaintilT's ve' doi*. Juga- 
damba Dabia, was in possession actually or constructiv-^ly at flie time of 
the conveyance. 

That she was in actual possession of tlie property is not [677] 
pretended. All that is cotUenJed is that the possession of plaintifi’s 
mortgacor was not adverse to her and that the niortgapt'did not preiudice 
her. The morrgagor was one Krishna ^lohnn Ganguli, and (he nlo^^gape 
(usufructuary) was executed in 1273. about 20 years before the institution 
of this suit. At that time Krishna Mohun's two brothers, who had formed 
a joint family with him. were dea-i ; hut their two wido'.vs, one of whom 
was plaintiff’s vendor, Jugadambi, are said to have been still in common- 
sality with him and to have had the rights of Hindu widows in their 
deceased husband's undivided shares in the joint family property, lie 
that as it may, it is certain that the mortgage deed in ta,vorof the plaintiff 
dealt with the whole 16 annas of the lu-ooerty in question, and recited 
that it was the self-acquired nroporty of Krishna Mohun ; and tbo two 
widows signed the deed as attesting witnesses. 

It appears, however, from the lower appellate Court’s judgment that, 
subject to the plea of limitation, it was there admitted that Jugadair.ha 
was entitled to a one-third share. 

After Krishna Mobuu’s death the plaintiff in 127o obtained a •'imple 
mortgage of the same property from the hnirs, who afterwards sold tlio 
equity of redemption to the defendant No. 1 in this suit. With tl>is last 
mortgage Jugadaraba and the otiior widow had nothing to do either as 
principals or witnesses. This one was paid off by the purchaser ; and he 
subsequently in 1879 brought a suit against plaintiff for redemption of the 
mortgage of 1273. Plaintiff, having in the meantime obtained from 
Jugadamba a conveyance of her supposed ono-third share, pleaded that 
purchase as a reason why be should not be required to give up the whole 
property upon the mortgage being paid off'. 

This Court in a second appeal held that he could not be heard in 
support of that plea, but must give up the whole mortgaged property and 
take what steps he chose to establish his proprietary right if any. Hence 
the present suit was brought. 

As regards the plea of limitation we think that the plaintiff cannot 
defeat it merely hy his possession as mortgagee down to the time im¬ 
mediately preceding the institution of the suit. He must show that be 
acquired possession as purchaser of the share before the title derived from 
his vendor had become [678] extinguished. Baboo Rash Beliari Ghose 
contended that, upon bis purchase, fpso/«c/o. the character of the posses¬ 
sion changed, and that he remained mortgagee as to two-thirds only and 
became owner as to one-third. But the redemption suit showed that he was 
still mortgagee of the whole, and ho was compelled to give up the whole. 
It is not pretended that after his purchase he separately appronriated the 
profits of one-third of the property, and that the profits of two-thirds only 
were thence-forbh devoted to the liquidation of the mortgage-debt. If as 
pointed out by tho learned Counsel for the respondent, his vendor was not 
in possession when she executed the conveyance, she did not by that act 
either get possession herself or impart it to him. All that he then acquir- 
ed was the right to get into possession, which right he bad to enforce before 
it became oxtioguished by lapse of time. 

The lower appellate Court found that plaintiffs vendor had 
been out of possession at least from the vear 1273. so that the 
plaintiff, purchasing her right in 1282, would have to bring his suit 
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within throo yoars more. He did nob do so until after the lapse of about 
ten years. Upon the Judge’s finding therefore it seems clear that he is 
barred. It was argued that the Judge was wrong in law in finding that 
Jugadnmba was ousted from possession by the mortgage of 1273 inas¬ 
much as she was a widow living in joint family with the mortgagor. In 
that state of circumstances it might, doubtless, be held that the granting 
of the mortgage by the kurta would not prejudice her rights. But it is 
found by the Judge that the mortgagor did not act as kurta, but that he 
distinctly set up his own exclusive right, one adverse to Jugadamba, and 
with her express knowledge of it and assent. No rent was reserved in 
the mortgage lease, so there was no actual possession enjoyed by the 
mortgagor after the date of the deed. We think that upon the evidence 
the lower appellate Court could legally hold that Jugadamba was dis¬ 
possessed iu 1273 and that she never had any possession afterwards. Her 
title may still have been alive in 1282, the time of plaiDtifi‘’s purchase, 
but it had become extinguished several years before this suit was 
brought. 

The appeal is therefore dismissed with costs. 

H. T. H. Appeal dismissed. 


14 C. 679. 


[679] APPELLATE CIVIL. 

Before Sir IV. Comer Petheram, Et., Chief Justice and Mr. Justice 

Ghose. 


Gobind Chandra MajumdaR (Judgment-debtor) v. Uma ChabAN 

Sen and another (Decree-holders).* [21st July, 1887]. 

Civil Procedure Code {Act XIV of 311, 312—Sale in execution. Application 

to set aside—Litnitation Act IXV of 1887), s. 18, and sch. 11, art. 166— Fraua. 

Ad application under a. 311 of the Civil Procedure Code to set a«ide a sale 
cannot be made after the expiry of thirty days from the date of such sale and 
after such sale has been confirmed, even though it be alleged that the sale 
was fraudulently kept from the knowledge of the applicant until after soon 
confirmation. 

SembU, that if before such sale had been confirmed an application had been 
made, although after thirty days from the date of the sale the Court would 
bly have been justified in granting the application and extending the period o 
limitation if sufficient cause under s. 18 of the Limitation Act were made ou»> 

tDiss , 17 C. 769 (F-B.),] 

This was an appeal from au order refusing to set aside a sale in 0*®' 
cubion of an ex parte decree. 

On the 22nd Docembsr, 1886, one Gobind Ghundra Majumdar 
ment-debtor) applied under the provisions of s. 311 of the Code of Civ 
Procedure to set aside a sale hold on the 21st September, 1886, which saw 
had already been confirmed on the 20th November, 1886. It wasalleg^ 
by the anplicant that the purchaser and the decree-holder had frauduleo 
ly kept him iu ignorance of the sale until the 17bh December, 1886 , an 
that therefore he was entitled to make the application at any time wito 
thirty days from the discovery of this fraud. The Munsif held that t 0 


• Appe'il from Order No. 89 of 1887, against the order of Baboo L.K. Bose, 
Bahadur, Munsif of Goalundo, dated the 26th of February, 1887. 
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application was barred under art. 166 of sch. II of tbe Limitation 
Act, and that s. 312 of the Civil Procedure Code did not admit of anv such 
application after the sale had been confirmed. The judgment-debtor appealed 
to the High Court. 

Baboo Guru Das.'i Banerjce (with him Baboo Srinalh Z)as, Baboo 
Rash Behari Ghose and Baboo Troylokhonalh Mitter), for the appellant 
contended that, the sale having been fraudulently [680] concealed from 
his client until the 17tb December, ho was entitled to the benefit of 
s. 18 of the Limitation Act, and that therefore the application was not 
barred. 

Baboo Grija Sunkur Mozoovular, for tbe respondents. 

The judgment of the Court (Petheram, C.J. and GllOSE.J.) was as 
follows :— 

JUDGMENT. 

This appeal arises out of an application made by the appellant before 
us on the 22nd of December, 1886, under the provisions of s. 311 of tbe 
Code of Civil Procedure, to set aside a sale which had been held on the 
2l8t of September 1836. This sale was confirmed on the 20ch November, 
1886, and the application that was made to the lower Court to set 
it aside has been refused upon the ground that it is barred by limitation 
under art. 166 of the second schedule of the Limitation Act. It 
appears to us that the view taken of the matter by the lower Court is 
right. The sale in question having taken place on the 21st September 
1886, it was open to the judgment-debtor to apply to tho Court to set it 
aside upon the grounds mentioned in s. 311 within thirty days from the 
date of the sale, that btsing the period prescribed by art. 166 of tho 
second schedule of the Limitation .\ct. If such an application had 
been made within thirty days it would liave been the bouoden duty of the 
Court to entertain it, and to determine whether or no there were sufficient 
grounds within the meaning of s. 311 to set aside the sale. But no such 
application was made : and ic became the duty of the Court to confirm, 
as it did confirm, the sale under s. 312 of the Procedure Code. The present 
application was not made until some time after, and therefore it would be 
barred under art. 166 of the Limitation .4ct already referred to. But 
then it is contended by Baboo Guru Dass Banerjee that, under s. IS of 
tho Limitation Act, his client is entitled as a matter of right to an exten¬ 
sion of time, because the main ground of the application was, and is, that 
the decree under which the sale took place and all the proceedings taken 
in execution of that decree are fraudulent, and that his client is, therefore, 
entitled to thirty days from the time when he, for the firf-t time, became 
aware of a fraud having been practised upon him. It appears to us that 
this contention cannot be maintained. Section 18 of tbe Limitation 
[ 681 ] Act, so far as it bears upon this case, could nob be invoked in favour 
of the applicant after the sale had been confirmed. If, before tbe sale was 
confirmed, an application had been made, although after thirty days from 
the date of the sale, tbe Court would possibly be justified in granting the 
application and extending the period of limitation if sufficient cause under 
s. 18 of the Limitation Act were made out. But, as I have already said 
tbe sale was confironed under a. 312 on the 20th November, 1886, no 
application having been made to set it aside ; and it, therefore, appears to 
us that no application could be entertained under s. 311 of the Code. If 
the sale was really a fraudulent sale it is open to the iudgment-debtor to 
bring a suit to set it aside upon the ground of fraud; but we are not 
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c^inceriiH l with that matter od the present occasion. AH that we have to 
eot)^i()»'r is witcthcr the application tluat was made to set aside the sale 
under ;ill i^i within time; and we are o( opinion that it is not. We 
are inlortjied t hat an auplication has been made hy the decree-holder to 
set aside the decree itself upon the ground of fraud, and that the said 
applicaiion has been allowed, but that the order passed in that matter is 
now the subject of an apueal to a higher Court. If it be found that the 
drciee has been fraudulently obtaiued, the decree-holder in the present 
case heinp the purchaser at the sale, there will be no difficulty in 
the way of the present applicant getting back his property; but, perhaps, 
it is not necessary in tliis case for us to express any opinion upon the 
subject. 

The appeal will bo dismissed. We make no order as to costs. 

T. A. r. Appeal dismissed. 


14 C 681. 

APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Norris. 

Ram Nakain Dut {Plaintiff) v. Annoda Prosad Joshi and 
OTHERS {Defendants).'-' [10th June, 1887.] 

MuUiJarinusniss—Misjoiruler of causes n/ action—3/i.s;oiJider of parties. 

Tho plftintifl, a talukdar, obtained a decree under s. 52 :>f the Rent Act <Bengal 
Act VUI of J869) to eject his tenant for arrears of rent and to obtain [682] pos- 
se-sion of bis tenure. In attempting to execute that, decree he was opposed as 
regards certain plots, which he alleged wore comprised in the tenure, by parties io 
possession, who instituted proceedings against him under s. 332 of the Civil Pro¬ 
cedure Code. These proceedings resulted in their claim being decided in their 
favour. Tbo plaiotifl thereupon in.stitutcd one suit against bis judgment-debtor 
and ail parties who had opposed him in such proceedings, to obtain a declaration 
that alt the several plots claimed against him belonged to the tenure in respect 
of which he had obtained a decree for khas possession, and bo also prayed for 
kbas possession of the various plots. 

It was found that the titles relied on by tbo defendants, and which had bee** 

set up by them in the proceedings under s. 332 , were quite distinct one from 
another, and that there had been no collusion or combination amongst them to 

keep the plaintiff out of possession, but on the contrary that the defences were 

bona fide. 

Held, that the suit was bad for misjoinder of causes of aotiou and was properly 
dismissed. 

[App?., 6C.W.N. 585 (588): R.. 16 A. ‘279 (282) = 14 A.W.N, 82; 9 C.P.L.R- 125 
(128): 13 C.P.L.R. 9 (15); 27 M. 80 (35) ; 83 P.L.R, 1905 = 1 P R 1905 I « 
lud. Cas. 852 (853).] 

In this case there wet o twelve defendants. The plaintiff 
his plaint that the first defen<laiit, Lolit Mobun Goswami, held a junuD* 
of Es. 78-13-7i gundasin mouzah Rhaitya of which he was the talukdar, 
and that on the 8th of September, 1883. he obtained a decree for arrears 
of rent and for ejectment against Lolit Mohun, and in execution go^ 
possession of some of the lands appertaining to the jumma, but that the 
defendants other than Lolit Mohun had wrongfully in collusio n witb^ g^ 

• Appeal from Appellate Decree No. 2400 of 1886, against the decree of 
Rlohendro Nath Mitter. Subordinate Judge of Burdwan, dated the 13 fh of Aogu^ 
1886. reversing the decree of Baboo Debendra Lai Shome, Munsif of Burdwan, 
the 17th of July. 1885. 
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Ouhei* vvinhlield posaession of the remaining lanils. somo 35 plots, which 
were ileseribed in the Schedule to the plaint. The j liiintilf stated that 
he brought this suit to establish his nial title to the lands in ijuestioo and 
to recover possession, and that his cause ol action arose on the Bth 
September 1881, the date of liis deei\>e ajiain-^t Lolit Moluin. 

Lolit Mohun did not aopear to tlio suit, hut the other defendants tiled 
written statements, some of them pleading misjoiniier of ca\ises of action 
and limitation, and setting up their respective titles to the plots of which 
they respectively hold possession. 

It appeared from the proceedings in the suit that after the plaintiff 
obtained his decree on the 8th Soptoinher, 18S1. against Lolit Mohun, ho 
obtained possession of some of the lands in the [683] jote. including some 
of those in the possession of .some of the present defendants : that there¬ 
upon those defendants applied under s. 332 of the Code of Civil Procedure, 
and gob their separate lauds separately restored to thorn in July. 1882. 
As regards other lands, the subject of the suit, the plaintiff admitied that 
he had not included them in his list of lands Hied in tlie execution 
department, and that no attempt had been made to take possession of 
them, and hence that he had not been resisted. These facts, however, 
were not stated in the plaint. 

TheMunsiff framed an issue as to whether the suit could proceed 
against all the defendants, and upon such issue he said; “There is no 
doubt a misjoinder of different causes of action. Each defendant claims 
separate plots of land by separate title deeds, and therefore a sepiirato suit 
should have been brouglit against each defendant for possession of those 
plots from which lie kept the plaintiff out of possession. As the law does 
not lay down that such a suit should he thrown out on account of such a 
defect I pass it over.” He then proceeded to try the suit on its merits, and 
decreed it in part. 

The defendants appealed. 

The Subordinate Judge held that the plaintiff had no cause of action 
against those defendants against whom he had nob attempted to execute 
his decree, and who had consequently offered no resistance, and as regards 
the others that his cause of action did not accrue on the &th September. 
1881, bub on the dates upon which the defendants had respectively resist¬ 
ed him and got a decision in their favor in the proceedings under s. 332 
of the Civil Procedure Code. He further found that the defendants 
disclosed their separate titles and claimed their separate plots in those 
proceedings, and that the plaintiff in order to get rid of the effect of 
their proceedings suppressed them altogether and charged the defend¬ 
ants with collusion and combining to keep him out of possession, 
to prove which there was not a particle of evidence, and that on the 
contrary the pUintiff'a own gomastah had proved that the defendants 
were in separate possession of separate plots of land and that there 
was nothing in common between them. He accordingly held that 
[681] the case was clearly within the purview of the Full Bench Ruling 
in liaja Ram Tewari v. Luchman Pershad (1), and relying upon that case 
and the cases of Motde Lall v. Ranee (2), and Maniruddin Ahmed v. Ram 
Chand (3). held that the suit must be dismissed on the ground of misjoin¬ 
der of causes of action. In that Court the case of Janoki Nath Mookerjee 
V. Ramrunjun Chuckerbutty (4) was relied on on behalf of the plaintiff, 

(1) B.L.R. Bup. Vol. 731-8 W. R. 16. 

(d)9B.L.R.. A. C. 84i. (4)4 0.949. 
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1887 but the Subordinate Judge iu referring to it stated that there the facts 
JUNE 10. were entirely different, and that it was an authority for holding that, when 

— distinct causes of action were improperly joined against the same defendant 
Appel- or the same defendants jointly, the Court instead of dismissing the suit 

LATE couM |>i oceed to separate them and try them separately. The Subordinate 
Civil. also referred to the Full Bench case of Das v. Mangai 

— Duheu (!) as an authority in support of his decision, and also to the cases of 
14 C, 681. Bliagirad Prasad Gir v. Bindeshri Gir (2) and Haranund Mozoomdar 

V. Prosunno Chunder Biswas (3). 

He therefore held that the defendants had nothing in common with 
each other: that they had suffered injury by the improper joinder of 
several causes of action against them separately : and that consequently 
the I'hintiff’s suit must fail. 

He therefore set a«!ide the decree of the Court below, and dismissed 
the plaintiffs suit with costs. 

'Che nlaintiff now preferred this second appeal to the High Court 
upon grounds which are sufficiently stated in tho judgment of the High 
Court. 

Babno Karuna Sindhu Mukerjee, for the appellant. 

Baboo Guru Doss Banncriee and Baboo Jugyut Chunder Bannerjee, 
for the resDondent.3. 

The following cases were cited and relied on at the hearing of the 
appeal:—22(;/a Ram Tewiri v. Luchman Pershad (4) Motee Lall v. 
Raupc (5): Maniruddin Ahmed v. Ram Chand (6); Narasingh Das v. 
Manual Dubey (1); Loke Nath Surma v. [685] Keshab Ram Doss (7): 
Haranund Mozoomdar v. Prosunno Chunder Biswas (3). 

The judgment of tlio Court (TOTTENHAM and NoRRlS, JJ.) was as 
follows:— 

JUDGMENT. 

This is an appeal against the decree of the Subordinate Judge of 
Burdwan reversing the decree of the Munsif in favour of the plaintiff, 
and dismissing the suit on account of misjoinder of several causes 
of action. For the appellant it is contended that the lower appellate 
Court was wrong in holding that the suit was liable to be dismissed for 
such misjoinder. 

It was contended fhat there was no misjoinder, and it was con¬ 
tended that, if there was misjoinder, then, inasmuch as the first 
Court exercised its judicial discretion in not dismissing the suit upon 
that ground, the Subordinate Judge in appeal ought not to have 
interfered. It seems that the first Court was of opiniou that there 
was misjoinder of different causes of action in the suit. The Muusiff 
was of opinion that a separate suir. should have been brought against 
each defendant: but he says, as the law does not lay down that 
such a suit should be thrown out on account of such a defect, he passed 
it over. 

It appears to us that the Munsiff was quite right in saying that 
there was a misjoinder of causes of action, and it appears to us that 
the lower appellate Court was quite right in saying that the suit must be 
dismissed. 

The plaintiff had obtained a decree under s. 52 of the Rent Law oi 
18G9 to eject his tenant for arrears of rent and to obtain possession of the 

(1)5 A. 163. (2) 6 A. 106, 

(4) B.L.R Sup. Vol. 731 = 8 W,R. 15. 

(6) 2 B.L.R. A.C. 341. 
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tenure. In attempting to execute that decree he ^as opposed as regards 
certain plots ol land which he alleged to be comprised in that tenure. As 
to some of the lands he got possession without opposition, but as to many 
plots he was opposed. Those who opposed him apparently instituted pro¬ 
ceedings under s. 332 of the.Code of Civil Procedure, and their claims 
were decided under that section in their favor. 

The present suit was brought by the plaintiff to obtain a declaration 
that all the several plots claimed against him by the several defendants 
in these proceedings belonged to the tenure [686] in respect of which 
he had obtained a decree for lihas possession, and prayed for khas posses¬ 
sion of the various plots. 

There appear to be some twelve different defendants named in the 
plaint. They filed separate defences and several pleaded misjoinder. 
They set up totally different titles, ouite distinct one Irom another, in res¬ 
pect of the various plots of laud, and equally distinct one from another. 
The plaintiff’s case as stated in the plaint made no mention of the proceed¬ 
ings under s. 332 It merely mentioned that the defendants in collusion 
bad prevented him from getting possession under his decree under s. 52 
of the Rent Act. He sought therefore to treat them as having combined 
to prevent his executing his decree. 

The lower appellate Court, in coming to the conclusion that the 
case was bad for misjoinder, did go bo a certain extent into the evidence, 
and we think that be could not have done otherwise. 

It has been objected by the appellant’s pleader in this case that the 
lower appellate Court had no light to consider the evidence in the case, 
and then, upon that evidence, to hold that the suit Wii> bad for 
misjoinder. We think, however, that the course adopted by the lower 
Courts was right. 

If the allegation set forth in the plaint bad been correct, then per¬ 
haps there would be no misjoinder ; but, upon the cootentions set out in 
the written statements, it is clear that the defendants did not admit any 
combination or joint action on their part in opposing the plaintiff. We 
think that the lower appellate Court, therefore, was right in looking to the 
evidence to see whether the allegations of the plaintiff were made out. 
He found that the allegation of collusion or combination was altogether 
unfounded. The several defences were found to be bona fide, which they 
put forward in respect of various plots of land claimed by the plaintiff, 
and, inasmuch as the proceedings under s. 332 bad given the plaintiff full 
notice of these claims, it would certainly have been competent to the 
plaintiff to sue them separately in respect of the lands separately claimed ; 
and further it appears to us that the plaintiff had no right to sue the 
defendants jointly in respect of the separately-claimed lands. 

[687] The lower appellate Court has relied upon the Full Bench 
decision in Raja Ram Tewari v. Luchman Pershad (1), and it is contended 
for the appellant that the principle laid down in that case was not 
applicable to the facta of the present case, inasmuch as the plaintiff in the 
present case had one object, viz., to establish title to the lands which he 
got possession of in execution of a decree under s. 52 of Bengal Act VIII 
of 1869 : and the defendants who contest bis claim had bub one defence, 
which is common to them all, viz., to invalidate the plaintiff’s title! 
This we find upon perusal of the judgment is by no means the 
case. The plaintiff may have bad one object, viz., to get possession 
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of all tl;e bufc it is nob correct to say that tho defendants 

lia i jcini dcfeiije' couiinou to all. Wb think, therefore, that the lower 
iipiiciliU* Court -ras right in sayinij that, the suit was bad for 

niisjonukr I'Iiq Code of Civil Procedure, s. 31. provides that no suit 
shall be dofeated by reason of misjoinder of parties. This is not a case 
of misjoinder only of parties ; it is a case of misjoinder of causes of action. 
There is no section of the Code which pertnits a person to sue various 
delendants together in respect of various causes of action. We think that 
in tins case the plaintiff had a distinct cause of action against each of the 
defendants who set up his own title in respect of one or other of the 

diflerent plots of land. That being so we dismiss the appeal with costs. 

Appeal dismissed. 


14 C 687. 

APPELLATE CIVIL. 

Bejore Mr. Justice Tottenham and Mr. Justice isorris. 


Madho Misser {Plaintiff v. SiDH Binaik Upadhya alias Bena 

Upadhya {Defendnt).- [J3bh June, 1887.] 

Transfer of ProperU, ActilVof 1882). s. m~Charge on immoveable poperty^ 

Mortgage—‘Conslniction of document — Limiiation. 

Under s. 100 of tbe Trsinsfer of Property Act, for a document to create a charge 
ON iranioveablc properly, it must be a document that creates such charge imme- 
dUt^ly on Its exccuti-o. and not operate only as a charge at some [688] future 
time, such as io tbe event of non-payment of tbe money secured by it, tbe latter 
being the possibility of a charge ultimately arising on tbe lai d, and not "a 
charge” within the meaning of that sectiou- 

A lent B Rs. 99. and B executed a document on the 24tb July 1881, whereby 
be agreed to repay the amount with interest in tbe month of Baisakh 1289 F.S, 
(April 1882), and further agreed that, if he did not pay the money as stipulated, 
be should lose his right to certain land, and that A should take possession there¬ 
of, and that after A took possession of the land no interest should be paid by 
liiin liji, and that A should pay the root of the landlord out of the profits of the 
lai d without any objeciion. A instituted a suit on the 3rd August 1885 to 
recover tbe Rs. 99. 

Held, that the document did not amount to a mortgage, not did it create a 
charge under s. 100 of the Transfer of Property Act, and that the suit was barred 
by limitation, three years being the period applicable. 

[Die. Appr. 21 M.L.J 562 = 11 Ind.Cas. 629: R., 1 N.L.R. 76(77); 2 A.L.J. 754 (757); 
14 Ind. Cas. 29.j 

In this suit the plaintiff sought to recover the sum of Rs. 259 under 
the following circumstances:— 

He alleged that the defendant borrowed from him the sum of Rs. 99 on 
the I3th Srabun 1288 F.S. (2'4th July 1881), and duly executed and delivered 
to him a bond or doeumeut on that day, whereby he covenanted to repay 
the said sum with interest in the month of Baisakii 1289 F.S. (April 1882), 
and that if he did not pay the money according to such stipulation, he 
should lose his right to 1 bigha 7 cottas of guzashta land, and that the plain¬ 
tiff should take possession of the said land, and that no interest should be 


* Appeal from Appellate Decree No. 2383 of 1886. against the decree of Baboo 
Dinesh Chunder Roy, Subordinate Judge of Arrah, dated tbe 11th of August, 1886, 
reversing tbe decree of Baboo Sheo Saruo Latl, Munsiff of Arrah, dated the 9th of 
January, 1886. 
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payable after the plaiiitiH’ had so taken po>ses‘iion. This docinnent will 
be found set out at lengtii in the ju.'j^inent of the Courr. 

Tlie pliiintilT furtlier alleiieil lliat. as the tkfondant iliii not pay the 
money due. ho took possession of the Imd covered hv the docunienl in 
1290 F.S. (1882) iinu cullivatod it himself: tliat suljseciuenlly mi the 
Assin 1290 F.S. (22iul October 1882), the defcnilant honowo i a further 
sum of Ks. 99-8 from him. ami executed a similar doeuin'-nt in his 
favour to the elVect tluit if he faiioi to pay the umount du« in Baisakh 
tlie plaintiff sliould lake possession ol, and liave power (o cultivate 
and appropriate, the produce of 1 hiplia 10 cottas of land siluale in 
Kurnampur and 1 bipha in Kutba. in all 2 bighas 10 cottas. Tho 
plaintiff further stated that neither sum was repaid, and that in 1291 
F.S. (1863), disputes arose [689] between tln-m, and tno defendant 
re-tock possession of the land covered by tlic first bond or dccunjuit; 
that their disputes were referred to arbitration, and a sum of K.'. 2.‘lo, 
principal and interest, was found due to him from tho defendant, but that 
the defendant put off executing the mortgages directed to ho executed by 
the arbitrators in their award, and had not complied with the awaid. 

He therefore on 3rd .August 1SH5, hro- ght this suit to recover the 
sum of R8.259, and prayed for an order directing that the holdings covered 
by the two documents should be sold. 

The defendant denied that ho ever borrowol any money from the 
plaintiff or that lie ever executed eitlur of tho documents, and alleged 
that they were forgeries. He also donud thut the plaintiff had ever had 
possession of the 1 bigha 7 cottas covered by the first document; and he 
contended that after the arbitration alleged by tho plaintiff, which he also 
denied, the plaintiff should have sued to carry out the arbitrators’ award, 
and not to recover the amount of the loans. He further cooteiidcd that 
the suit as regards the first loan was barred by three years’ limitation as 
the plaint was only filed on the 3rd August 1885. 

The Munsif held that the plaintiff was never in possession of the 
1 bigha 7 cottahs under the document of the 24th July 1881, and that the 
plaintiff’s claim in respect of the money covered by that document was 
barred by limitation, three years being the period applicable. As regards 
the claim for Rs. 99-8 and interest, in respect of which the second docu¬ 
ment was alleged to have been execuiod on the 25th Assin, 1290 F.S. 
(22nd October 1882), the Munsif held that the same was valid and 
that that document was genuine, and he accordingly gave the plaintiff a 
decree for Rs. 99-8 principal and Rs. 15 interest with costs upon that 
amount. 

Both parties appealed against that decree to the Subordinate Judge, 
who held that the Munsif was right in holding that the claim fur Rs, 99 
and interest due on ttia first document was barred by limitation, and that 
there was no lien or charge created on the land by the document. As 
regards the second document be held that it was not genuine, and he 
accordingly set aside the decree of the Court below and dismissed the 
plaintiff’s suit altogether with costs. 

[690] The plaintiff now preferred this second appeal to the High 
Court, and on his behalf it was only contended at the hearing that the 
Courts below were wrong in dismissing his suit so far as the claim under 
the first document was concerned on the ground that it was barred by 
limitation, as the dooument itself amounted to a mortgage, or at all events 

a charge, and that therefore a period of only three years should not have 
been held applicable. 
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Bahoo Kali Mukerjee. for the appellant. 

Baboo Boidonath lJutt, for the respondent. 

The judgment of the Court (TOTTENHAM and NORRIS, JJ.) was as 
follow'^ ; 

JUDGMENT. 

The only point which arises in this second appeal is whether or 
not art. 132, sell. II of the Limitation Act, is applicable to the facts of 
tiiis case. 

The suit was brought by the plaintiff to recover the sum of Rs. 99 
with interest. 

both Courts have held that the plaintiffs claim is barred by limita¬ 
tion, the document upon which be sued being dated the 24bh of July 
1881, and the suit not being brought until the 3rd of August 1885. 

The document runs thus : “ I, the declarant. Sidh Binaik Upadhya 
alias Bena Upadhya, inhabitant of Kurnampur, pergunnah Behya, zillah 
Tirhoot, do execute this deed. Whereas 1 have borrowed Rs. 99 from 
Madlio Misser, inhabitant of Kurnampur, pergunnah aforesaid. I shall 
pay interest at the rate of one rupee six annas per cent, per mensem 
without any objection. I shall pay the entire principal with interest in 
the montli of Baisakh 1289 F.S. without any objection. If Ido not pay 
the money according to the stipulation, then I declare in writing that I 
shall lose my right to 1 bigha 7 cottas of guzazhta land situated in mouzah 
Kutha If I do not pay money according to the promise then the afore¬ 
said Misser shall lake possession of the land. Since the Misser shall 
take possession of the land no interest of the money shall he paid by me, 
and ho shall pay the rent of the landlord out of the profits of the land 
without any objection.” 

[691] It was first of all argued before us that this document amount¬ 
ed to a mortgage. We are clearly of opinion that it is not a mortgage within 
the meaning of the Transfer of Property Act: and indeed this point was 
not seriou-ily pressed. 

The learned pleader for the appellant then conleuded that, if this 
document does not amount to a mortgage, it is a charge under s. 100 of 
the Transfer of Property Act. We are of opinion that it is not a charge. 
When the Legislature steaks of a charge under s. 100 it speaks of some¬ 
thing which operates as a charge upon land immediately as it is executed. 
This document seems to us, not to create a charge at the time of its exe¬ 
cution, but to operate only as a charge upon the land in question upon 
the non-payment of the principal money in 1289. All that it does is to 
create the possibility of a charge ultimately arising on the land. That is 
not a charge under s. 100 of the Transfer of Property Act. 

We think that the case has been rightly decided by the lower appel¬ 
late Court, and accordingly dismiss the appeal with costs. 

H. T. H. Appeal dismissed. 
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14 C. 691, 1887 

APPELLATE CIVIL. Ju^20. 

Before Mr. Justice Tottenham a^id Mr. Justice Norris. Appel- 

LATE 

In the MATTER OF THE PETITION OF JOWALLA NATH. CIVIL. 

JowALLA Nath (Judymenl-dcbtor) v. Parbatxy Bibi and — ’ 

OTHERS {Decree-holders).* (20th June, 1887.] 1* C. 691. 


Insofvent judgmenl-debtor—Civil Procedure Code {Ac! XIV of 1883). s. 351, ch. XX' 

^ Court cannot refuse the application of a judgment-debtor seeking to be 
declared an insolvent under the provisions of cb. XX of the Civil Procedure 
Code unless ic hods affirmatively that the applicant has brought bimsc-K within 
els. (ai, (6), ic) or (d) of s. 351 of the Code: and the fact that bis schedule 
assets exceed his liabilities does not disentitle him to such relief. 

A judgment-debtor applied to b-i declared an insolvent under the provisions 
of chap. XX of tbe Code of Civil Procedure. The District Judge relused the 
application on tbo ground tbxt the assets were admittedly in excess of the liabi¬ 
lities, and that he had made no effort for a period of two years to realise bis 
property for tbe benefit of his creditors. 

[692] Reid, that the District Judge was bound to grant tbe application, as the 
applicaut had not brought bimself within cIs. (a), (5), (c) or (d) of s 351, in 
which cases alone he bad a right to relume the application. 

[Disc.. 19A,l-25 (126) = 1G A.W.N.197 ; R.. 21 A.\V.N.79.] 


This was an appeal by a judgmoot-debtor against an ofciler by the 
District Judge of Patna refusing to declare him an insolvent under the 
provisions of chap. XX of tho Civil Procedure Code. 

Tbe judgment-debtor had made a previous application in 1885 to be 
declared an insolvent, but on his application being opposed by some of his 
creditors it was withdrawn. His present application was made on the 
26th January 1887, and the 28th March was fixed by tbe Court of first 
instance for the hearing under s. 350 of the Code. At tho hearing on that 
date he was opposed by some of his creditors, and the lower Court dismiss¬ 
ed his application. The material part of tho judgment of tbe lower Court, 
which began by setting out a list of the petitioner’s debts and assets, and 
showing that the latter exceeded the former by about Rs. 1,000, was as 
follows: — 


“ On the application itself as it stands I think there is no case for 
. insolvency. The assets are, even on tbe showing of the applicant, 
Rs. 1,000 in excess of the liabilities. Then it is urged that this is not all 
cash in hand, the judgment-debtor cannot realize it at once, and meanwhile 
it will be hard on him if ho has to go to jail. To that I can only reply that, 
though there was an effort to be declared insolvent on his property being 
attached just two years ago. which was opposed by these same decree- 
holders, and was then withdrawn, it is not alleged that in the interim any 
effort has been made to realize the amount due and pay off the debts by 
sale of tho property or by realization of bond and khatta debts. As the 
applicant has not availed himself of this long period of grace allowed by 
the creditors in order to take any steps towards liquidating their claims, 
I see no reason whatever to suppose that, if be is enlarged for another two 
years, ho will take any steps in that direction. 

■* He says, ‘Oh, I am quite ready to band over to my creditors all my 
claims and let them realize what they can out of them,’ but it has been 


Judge ol PatDa, dated tbe 98tb of March 1897. ^ 
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iiU liound-^n duty liinisolf all this time to realize [693] them oq behalf'of 
his CTi'ditois. and he has mttde no effort in that direction. 

' I do not tliink the case is one in which the applicant should be 


rrca'ud as an insolvent. 

Xo doubt s 3 -jG provides for realization of an amount which in some 

cases cxci^eds the claims of the creditors : but I think the case of a man 

who has, during the two years that his cred-tors have let him alone, made 

no (dfort to effect realizations is nob a man to whom anv favour 

% 

should he shown. It cannot be sail that circumstances have been too 
much for him and that ho is unfortunate ; it can only be said that he has 
exhibited a culpable lethargy in baking no steps towards getting in his 
dues in order to satisfy the claims against him, and that the creditors are 
nob acting harshly to him in now seeing, as a final effort, what a term in 
jail will effect towards ratiking his dutv manifest to him. 

“ 1 reject the aoplicatiou with costs.” 

The judgment-debtor now appealed to the High Court against that 
order. 


Mr. Alml Uosmiii and Biboo Saligram S’Diy/i, for the appellant. 

Mr. C. Gregorn and Baboo Jogsndra Chandra Ohosc, for the respond¬ 
ents. 

Mr. Ahdut HosHain (for appellant).—The Judge was hound to declare 
the applicant an insolvent. He did nothing to bring himself within 
els. {a.} 16), fc) or id) of s. 351 of the Civil Procedure Code. Salimat 
All V. Mimhan (1) suoports mv contention. The fact bhac assets are in 
excess of the liabilities does not disentitle the aoplicant from seeking the 
protection of the Court, and s. 356 of the Cole expressly provides for 
such case^. 

Mr. C. Gregory (for the respondents).—The application on the face 
of it shows that the petitioner is not an insolvent. The creditors allowed 
him two years’ time, but he took no steps to realize the property which 
is mentioned in his schedule. He was guilty of laches, and has forfeited 
the right to be declared an insolvent, and does not deserve any indulgence 
being shown him. 


[694] The judgment of the Court (Tottenham and Norris, JJ.) was 
as follows:— 


•JUDGMENT. 

We are of opinion that this appeal must bo allowed, and the order 
of the District Judge refusing to declare Jowalla Nath, the judgment- 
debtor, an insolvent must be set aside. 

It appears that the judgment-debtor anplied on the 26th of January 
last to be declared an insolvent; and the 28th of March was fixed for the 
hearing directed by s. 350 of the Code of Civil Procedure. That hearing 
took place, and the District Judge has refused the judgment-debtor’s 
application on the ground that for two years he has taken no steps to 
realize the property set out in the schedule of assets and to make it 
available for the payment of the debt due by him to his creditors ; and the 
Judge says he thinks that the applicant is not a man to whom any favour 
should be shown, and he points out that the amount of assets is Rs. 1,000 
in excess of the liabilities. 

Now the Judge was not asked to show any favour to the applicant at 
all. He was asked to proceed according to law, and he was bound so to 


(1) 4 A. 337. 

460 




YII.] PROBODE CHUXDER MULLICK V. DOWEY 14 Cal. 695 

proceed. He could not refuse to doclaro the apnlicint an insolvent unless 
ho found allirmativoly that the applicant bad l)roii^ht liimself within 
what I may call clio r.enal clauses of s. 301. TheJudjiehas tiotfound that. 
He was, therefore, bound to declaro him an iusolvent. 

It is quite an ovror to suppose that a man is not entitled to be 
declared an insolveut because the sum total of his assets is hui’cr than 
the sum total of his debts. It may well he. and is frequently the ca'-c. that 
a man’s socurities are lock'-'d up and are not available at the time he is 
called upon to ray liis debts, but lie is none the less entitled to lie 
declared an insolvent, unless be is found fiuiltyof disbouesr. conduct. The 
practice of leavini; a mao to the mercy of his creditors, who. with a view 
of extracting money from him, gets him locked up in jail after ho has 
voluntarily jilaced the whole of his property at the disposal of his creditors, 
is. in my judgment, a practice wliich cannot he too strongly r 0 urehen<led. 
A man is entitled to the benefit of these sections of the Code in the 
mofussil just asanins^U'ent in a Presidency town is entitled to the lieneht 
of the Act for the relief of insolvcmt debtors. These sections do not relate 
to matters of [693] procedure. They are lutended for the relief of insolvent 
debtors in the mofussil, and must he so applied. 

The order of the lower Court must be sot aside, and the District 
Judge directed to declare the petitioner an insolvent, and appoint a 
Receiver of the property disclosed in the Schedule. 

We shall make no order as to costs. 

H. T. H. Appeal allowed. 


14 C. 695. 

ORIGINAL CIVIL. 
Bcfore'Mr. Justice Macpker&on. 


PROBUUE CnUNDER MULLICK aND OTHERS V. M. Dowey." 

[Ist July, 1H87.] 

ArreU before judgment—Secnritij for personal appearance of ^cfendani—CitU Procedure 
Code (Acl 0 / 1832). 477, 479—bona fide suit. 

A suit was iuatituted asaiast tbe master of a ve.ssel for repairs done to bis 
vessel and for biro of a dock m which the vessel had been. The mister bcine 
about to leave the jurisdiction of the Court with his vessel, the pltiiitifls, under 
8. 477 of the Code of Civil J’roccdure. applied for an order that tbo defendano 
should Rive security for bis appearance to answer any decree that might be 
passed iiRainst bim. and a rule was issued cnllirg cn him to show cause why such 
security should not be furnished. The defeodaot showed cause and alleccd 
than the amount claimed for the repairs was excctsivo. that the repairs were 
badly done, that the plaintiffs were not entitled to dock hire, and that some 
of the repairs charRed for had not been executed. He further counterclaimed 
for a large sum for domurraRe owing to the deten-ion of bis vessel and damaRes 
caused to it by the wrongful act of thn plaintiflR. ^ 

It was contended that, as the claim was on a contested account which on the 
(acoof It vyis stated, but unsottled. on the principle of the English authorities 
tbo plamtifls wve not entitled to tbo order asked for. It was further contended 

ant. and that for this reaion security should not be ordered to be given. 

thii disputed that the defendant had no domicile in this country and 

that be was shortly leaving m his vessel in the ordinary course of his hnsinpss 
The Court found the pUintiSs were undoubtedly entitled to recover some 
amount on account of re pairs, and thaUhe more fact that ?he plaintr 
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[696] on to such a claim one of a disputable character did not go to show that 
ilio suit was not a J>o«a fide one. 

Held, that there is no authority for saying tha' the principles applied in 
Thielaii'l to the granting of writs ne exeat regno should be applied in this coun¬ 
try ; HiifUliat the Court can only look to tbe pr'visions of cue Code of Civil 
Procedure ; that when a person comes on business to this country in which he 
1) IS no property or domicile, and enters into a cnutract with a person to do work 
ill connect.on with that business and which must be done before be leaves the 
co'intry, and it is known he intends to leave as soon as the work is completed, 
there is an implied understanding, if the work was done on his credit, that it 
.should bo paid for before he leaves. 

Field, also, that the case fell within the provisions of s. 477 of the Code, and 
that tbe defendant should furnish security for his appearance while tbe suit 
was pending within a week In terms of s. 479, such security to be for the 
amount of the claim. 

This was an application under s. 471 of the Code of Civil Procedure 
that security should bo taken for the appearance of the defendant to 
answer any decree that might be passed agaiast him in the suit. 

The plaintiffs were the owners of the Hooshly Dock and the defend¬ 
ant the master of a barque called *' Roanoke,” and the claim in the suit 
was for work done to the vessel in the nature of repairs and for dock hire. 
The plaintiffs alleged that between the 23rd May and lUh June 1387, 
they at the request of the defendant executed certain works and repairs 
at rates and prices agreed on, the total value of which amounted to the 
sum of Rs. 5,79C-14-3: and they stated that the works and repairs so 
executed were reasonably worth that amount; that for the purpose of 
executing such repairs the vessel was taken into their dock, and whilst 
she was there it became necessary to fill the dock to let another vessel 
called the “ Star of Erin ” in, and again to empty it; that the defendant 
had alleged that in the course of such oparatiion his vessel had been 
strained and otherwise injured, but that such allegations were eri'cneous, 
but that for the purpose of surveys and otherwise they had at the request 
of the defendants executed certain other works of the value of Rupees 
1,182-11'9, and they claimed bo be entitled to recover that sum. 

The plaintiffs further claimed the sura of Rs. 2,250 on account of dock 
hire at Rs. 250 a day for the use of tlie dock from the 12th to the 20bh of 
June, tbe barque having been kept in the dock [697] for that period after 
reasonable notice had been given to the defendants to remove her. 

They also claimed Rs. 256 survey fees rendered necessary owing to 
the allegations as to the injuries caused to the vessel by letting the Star 
of Erin '' into tbe dock, and a sum of Rs. 334-5-9 for repairs executed 
subsequent to the IGch of June at the request of the defendant. 

The whole claim amounted to Rs. 9,728-9-9, for which the plaint was 
filed on the 25th June 1887, and on the same day a rule was obtained 
calling on the defendant to show cause within 24 hours after the service 
thereof on him why he should not furnish security to the extent of that 
sura for his appearance to answer any decree that might be passed in the 
suit. 

The rule was granted on a petition of the plaintiffs and an affidavit of 
James Mori, the manager of the plaintiffs’ dock, which set out fully the 
facts in connection with the plaintiffs' claim, and also stated that tbe 
defendant had no permanent residence in British India ; that he had come 
to Calcutta in command of the “Roanoke” and was about to leave again in 
charge of her on a voyage to Natal; and that there was no certainty as bo 
when he would return or if he would ever return to India. It was further 
alleged that tbe vessel was under a charter for Natal and had been on 
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demuiTage since the 14th, and had already loaded a portion of her cargo 
and could complete her loading and proceed to sea in a very short time. 

The defendant disputed the claim of the plaintilTs and opposed the 
order asked for. He disputed the rates charged for the work and. repairs, 
•denied having agreed to them, and said that they were exorbitant and 
that the work charged for had been done in a very slovenly, unwork- 
rnaulike manner and was altogether unseavfortby ; that it was grossly 
overcharged for, and even that charged for had not been completed, and 
some of the items had never been done at all, and some of the articles 
■chai'ged for never supplied. He further denied that he was indebted 
to the plaintiffs at all on the ground that, if a proper sum was charged for 
the work actually done, it would be found that his claim for demurrage 
exceeded that amount. He stated that he had at the time objected 
to the admission of the “ Star of Erin ” to the dock as his vessel was 
not in a tit state to be Hoated, and he [698] alleged that in consequence 
of the plaintiffs insisting on admitting that vessel and doing so they had 
caused considerable damage to tlie*' Roanoke” by straining lier and 
breaking away some deck houses and portions of the rail. He claimed 
the sum of Rs. 2,750 as demurrage from the 12th to the 22nd .Tune, 
alleging that owing to the “ Star of Erin ” being admitted to the dock his 
vessel could not be removed before the latter date, and that sum. together 
with surveyor’s fees anH the amount claimed by him for tlaraages, towage, 
etc,, brought up the amount he claimed from the plaintiffs to Rs. 3,556*7. 

In his affidavit he stated that he never had, nor had he then, any 
intention whatever of removing the said vessel from the jurisdiction of 
the Court with the intention to obstruct or delay the execution of any 
decree which might be passed against him, and that the owners of the 
vessel were wealthy people in London and Roettidam, and that any sum 
that might be required for the repairs or necessary expenses of the vessel 
could be obtained by him in three days. 

Mr. Pugh and Mr. T. A. Apcar showed cause against the rule on 
behalf of the defendant. 

Mr. nut in support for the plaintiffs. 

Mr. Pugh. —The case of Harrison v. Dickson (1) lays down the rules 
observed by the late Supreme Court in matters of this kind and the 
principle upon which the Court will exercise its discretion in making 
such an order as that asked for. In England there was the writ of ne exeat 
regno, and also the proceeding at common law by which a person was held 
to bail, but there must be a debt due and the amount must be ascertained 
(Seton on Decrees, Vol. I, Part 11, p. 316, and the cases there cited). 
There is no doubt that the Court has a discretion to grant or refuse this 
application, and this is not a case, having regard to the nature of the claim 
and the case set up by the defendant, in which such discretion should bo 
exercised. The defendant is nob the proper person to be saed—Mackinnon, 
Mackenzie it Co. v. Lang, Moir it Co. (2). That the plaintiff could have 
sued the owners, [699] and that service on the captain as agent would 
have been sufficient is shown by the decision in Blackwell v. Jones (3). 

The real question here is, should the discretion of the Court be exer¬ 
cised. The word used in the section is “may,” and the plaintiffs will have 
to contend that it should be read as “ must.” The leading case on the 
subject is Julius v. Lord Bishop of Oxford (4). and “ may ” as used here 
should be read as being permissive only. 

(1) BoulDois 33. (2) 6 B. 684. (3)7 B. H. C. O. C. 144. (4) L-R. 5 App. Oa. 214. 
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1887 Mr. Apr:-!)- on the same side.—The Court should not exercise its dis- 

JULY 1. icrofion ;n the e.ise us t-he suit is clearly not a bona fide one. as shown by 
tiu‘ tor Ks. !?,2o0 for dock hire, tho vessel boin^‘ kept in dock by the 
P aii ritfs left ina the “ Star of Erin ’’ in behind her imd praver!tinj;{ her get- 
lit i; out. In England the application would not he granted on a stated 
ihd Lir'softlcd account whieli is contested—i-VacA: v. Holm (l). The Court 
fan only grant this apnlication if the defendant fail to show cause against 
it, ai d uliHt constitutes good cause is laid down 'n\ Spence s Hotel Com- 
piiiiH V. Andi’rson (2). 

Mr. Hill for the plaintiffs in support of the rule.—Masters of ships 
foiin an exception to the general rule as to the habilitv of agents for 
contracts entered into on behalf of the owi;t*r.s iKay, Yol. 2, p. 1148). 
Spence’s Hotel Compnnij v. Anderson (2) docs not show that tho plaintiffs 
in tins case are not entitled to the order tin y asked tor. See also A(ira iC 
MiiHtermnn'sDnnkx. Minlo id). The learned counsel then proceeded to 
contend that tho Court iiorc was hou.td to follow tho ])rovisions of the Code 
of Civil Procedure and that the English cases had no application, when be 
was stopied by the Court. He then went into the facts of the case, and 
conten-ied that the suit was a bona fide one, and referred to the cases cited 
at p. 5Gl of Broughron's Civil Procedure Code (.-Vet X of 1877). 

The Court took time to consider and subsequently delivered the 
following judgment:— 

JUDGMENT. 

Macphkrson, J.—This is an application under s. 477 of the 
[700] Civil Procedure Code to take security for tho defendant’s appear¬ 
ance to answer any decree that may he passed against him in the suit. The 
plaintiffs are tho proprietors of the Ilooghly Dock, and tho defendant is 
the master of the “ Uo moke,” described as a barque of 400 tons. The claim 
amounting to Rs. 0,728 is principally for work done to tho vessel while in 
the plaintiffs' dock, but it includes a charge of Rs. 2,250 for dock hire. 

The defendant has no domicile in this country : he came to Calcutta 
in charge of the vessel, aud there is no answer to the allegation that he 
intends to leave as soon as he possibly can, his vessel being under charter 
for Natal, and that there is no certainty as to whether he will ever return. 
There is clearly, therefore, reasonable piobability that the plaintiffs 
will he obstructed or delayed in the execution of any decree that may be 
obtained. The defendant shows cause against the rule w’bich issued, 
the contentions being that under the Contract Act he is not per.soually 
liable and that the suit is not a 6 o 7W/?dc suit. The plaint sets out that 
the defendant, tho master of the barque in question, entered into the 
contract for repairs, and that the repairs were done at his instance and 
under his instructions. 

There is no denial of this allegation in the affidavits filed. Tho defend¬ 
ant does not say that he contracted as agent only, or that the name of his 
principal was disclosed, or that it was understood that tho plaintiff’s were 
to look to his urincipals and not to him for payment. The affidavit mere¬ 
ly declares that the owners of the barque are gentlemen of wealth carrying 
on business in England and Rotterdam and well able to meet any decree 
that may be pasaed. There is not in the affidavits a single circumstance to 
indicate tliat the plaintiffs in entering into this contract were dealing with 
the defendant as an agent, and that they were looking not to him but to 
some one else for payment, and it is highly improbable that they would do 


(DlJ.andW. 405. (2) 1 lod. Jut. N.S. 294. (3) 1 Ind. Jut. N.S. 265. 
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SO as regards persons living out of tho jurisdiction, whose names they hod 
never heard, and of whose existence, so far as appears, they were ignorant. 
The mere fact that the defendant was the master of the barque {there 
is nothing to show that he is not also a part owner), and that the 
plaintiffs might have ascertained who the owners were, does not [701] 
rebut the presumption arising under s. 230 of the Contract Act, and I 
must, on the materials now before me, hold that this section applies and 
that the defendant is personally liable. 

The remaining question is as to the suit being a bona fidn one, for, if 
the defendant can show that the suit is not bona fide, that would be good 
cause. 

It is admitted that the vessel was in the plaintiffs' dock, from the 
2l8t May to the 22nd June, and that certain repairs wore done. 

The claim may be divided into two parts—as to work dono up to 
the 10th June or under agreements entered into before that date, and 
work done subsequently, including charges for dock hire. The plaintiffs’ 
claim for tho former amounts to Rs. 5,706, and the accounts hied with the 
defendant’s affidavits show that he objects to items agcrogating Rs. 2,399 
for work not done or overcharged. 

The parties are at issue as to whether the work was done at rates 
agreed to beforehand or not, and I need only say as to this that the 
defendant’s affidavits do nob directly me“t the plaintiffs’ allegation on this 
point. If all the objected items were allowed there would still remain a 
balance in the plaintiffs’ favour of Rs. 3,400. It is said no doubt that the 
work was bad and would not pass a survey, but this is a matter on which I 
cannot on the materials before me express an opinion, though I may 
observe that in the correspondence which passed before suit nothing was 
said of bad work. 

The remaining part of the claim is of a more disputable character: 
the defendant not only denies his liability altogether, but counterclaims for 
a sum of Rs. 3.556 for demurrage and expenses on account of his vessel 
being improperly detained in the plaintiffs’ dock. 

The questions which will have to be determined are, therefore, 
whether the vessel remained in dock under circumstances which would 
entitle the plaintiffs to dock hire or the defendant to demurrage, and 
whether the work subsequently done was done by the plaintiffs in 
consequence of injuries arising from their own neglect. I am not 
going to express any opinion on the merits of these [702] questions. 
I have only to see whether, looking to the case as a whole, it is a bona 
fide case, or whether it is a case of a speculative character, and brought 
with a view to harass or annoy the defendant, or to take advantage of his 
position and induce him to come to terms which, perhaps, he otherwise 
would not do. Tho mere fact that the claim is disputed does not deprive 
it of the character of bona fides, and if the claim were confined to the 
Rs. 5,729,1 should have made thisorder without hesitation, because it is 
beyond doubt that the claim to that extent is an honest claim and based 
on a substantial foundation. As I have said, even if all the items objected 
to were disallowed and struck out of the plaintiffs’ claim, there would still 
remain a balance in the plaintiffs’ favour, unless the defendant could 
establish the set-off relied on, or show that the work done was so bad as 
to be almost worthless. The fact that a person adds on to a claim of 
that description a claim of a disputable character does not, in my opinion, 
go to show that the whole claim is not brought in good faith and, in the 
plaintiffs estimation, with some prospect of success. If they had any 
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claim afc all as regards the latter sums they were bound by law to include 
it in the present suit or to abandon it altogether. I cannot, therefore, 
say that the claim is not a bona fide one. 

It has been urged also that the Court in dealing with this section 
should apply the principle applicable in England to suits of ne exeat regno. 
There is no authority for this, and it seems to me that the contention is 
not consistent with the words of the section. I think if a person comes 
on business to this country, in which ho has no domicile or property, and 
enters into a contract with a person to do work in connection with that 
business, and which must be done before he leaves the country, and it is 
known that he intends to leave as soon as the work is completed, there is 
an implied understanding, assuming that the work was done on his credit, 
that it shall be settled or paid for before he leaves the country. It seems 
to me, therefore, that the case is one that falls under s. 477, and I must 
make an order that the defendants must furnish security for his appearance 
while the suit is [703] pending, and in terms of s. 479 security must be 
given within a week for the amount of the claim. 


Application granted. 


Attorneys for plaintiffs : Messrs. Morgan d Co. 
Attorney for defendant: Mr. Carruthers. 


H. T. H. 


14 C. 703. 

ORIGINAL CIVIL. 

Before Mr. Justice Macpherson. 

Neckram Dobay V. The Bank op Bengal.* [22nd June, 1867.] 

Fraciice^Interroriaiories^Bcfusal to answer—Particulars of damage—Civil Procedure 
Code (.\ci XIVoj 1882), S5. 125. 127. 

The plaintiff alleged that tbe defendant Bank improperly and without notice, 
and in violation of an agreement, sold some Government promissory notes, 
which had been deposited as security (or certain loans, and claimed a specified 
sum as damages or in the alternative a decree for an account. The defendant 
Bank denied the alleged agreement, and asserted that the notes had been sold 
after due notice and on failure of the plaintifi to comply with the terms on 
which the loans were made. 

Interrogatories wore administered for the examination of the plaiotiS, and 
amongst them one in the following terms :~- 

“ State bow your estimate of damages to the amount of Bs. 1,.30,000 mentioned 
in the eighth paragraph of the plaint is arrived at ?” 

Upon tbe plaintiff declining to answer that interrogatory tbe defendant Bank 
applied on notice for an order under s. 127 of the Code of Civil Procedure 
requiring him to answer it fully. 

Eeld, that the plaintiff was not bound to answer it. 

If. on tbe one hand, it was intended to elicit the principle on which the 
damages were estimated by the plaintiff, the defendant was not entitled to 
discovery on that point. If, on the other hand, it was sought to elicit an 
account of the transactions between the parties, it was unnecessary, as the 
transactions were within the knowledge of the defendant Bank; and if it were 
not. then the enquiry was premature, as tbe question whether there had been 
any wrongful act committed and whether the plaintiff was entitled to any 
damages should be first determined. 

[R.. 1 L.B.R. 38 (39).] 

Original Civil Suit No, 40 of 1887> 
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In this suit the plaintiff, a dealer in Company’s paper, claimed 
Ks. 1,30,000 damages (or in the alternative a decree for an account; on 
certain loan transactions between himself and the defendant, the Bank of 
Bengal. As a part of4iis case the plaintiff set uo a verbal arrangement 
between himself and an officer of the Bank, [704] that the Bank was 
to charge him I per cent, less interest than the usual rate, and that it 
was not to call for prompt or heavy margins, and he further alleged 
that the Bank bad improperly and without reasonable notice sold certain 
Government paper deposited with it for the purpose of securing loans. 
The Bank denied the verbal arrangement and paid Rs. 326-7-4 into Court 
in full satisfaction of all claims the plaintiff might have against it. 

Interrogatories were administered to the plaintiff with reference to 
the terms of the alleged arrangement, and the time, place, and circum¬ 
stances under which it was made, and also with reference to an offer of 
5 lacs alleged to have been made by the plaintiff. The fifth and last inter¬ 
rogatory was as follows: "Fifth: State how your estimate of damages 
to the amount of Rs. 1,30,000 mentioned in the eighth paragraph of the 
plaint is arrived at ?" 

The plaintiff answered all the others, but declined to answer this 
interrogatory on the following grounds: " I am advised that the matter 
enquired after is not sufficiently material at the present stage of this suit, 
that it is in effect calling upon me to set out accounts, and is therefore 
premature: and that it seeks for discovery of the evidence which I intend 
to produce in support of my claim." The defendant Bank accordingly 
now applied on notice for an order under s. 127 of the Civil Procedure 
Code requiring the plaintiff to answer fully the fifth interrogatory. 

Mr. Stokos appeared in support of the application for the defendant 
Bank. 

Mr. Sale, for the plaintiff. 

Mr. Shkoe .—The plaintiff is bound to answer this interrogatory. The 
case is similar to that of Dobson v. Jiichardson (1), where a similar inter¬ 
rogatory was held good. There is no procedure in this Court to obtain 
particulars e.Kccpt by filing interrogatories, and none of the objections 
which can be taken under s. 125 apply to the present case. We say we 
are entitled to have particulars of damage. 

Mr. Sale (contra ):—There is no precedent for this application. The 
interrogatory is vague, and all the necessary particulars are to be found 
in the plaint and schedule annexed. It is not alleged that our plaint 
is iasuflicient, but if that is contended, theo the [705] machinery of 
interrogatories should not be applied to amending a deficient plaint. If the 
defendaht Bank is dissatisfied with the plaint it has its remedy. But 
the object of this application is to get at our evidence. Now the plaint 
shows that we have a sufficient case for damages. All the circumstances 
are set out, and at the hearing we shall show the fact of the agreement 
the fact of the breach and the fact that we have been overcharged. The 
measure of our damages beiog a question of law the defendant Bank 
should not bo allowed to extract from the plaintiff the principle upon 
which he has assessed bis damages. It might as well ask at this 
stage what authorities we shall cite in support of that principle. Nor 
can wo be required now to inform the defendant Bank as to how the 
plaintiff intends to shape his case at the hearing. Some of the cases 
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1887 say wiicre the question is one of amount, the defendant is entitl* 
Junf: 2-2. ed to a^k for particulars, but that is only where contract or tort is 

— admitted. In such a case inlormation is given to enable the defendant to 
ORialNAL settle fho suit whore the parties are anxious to avoid a trial and the defend- 

G[v1L unt IS desirous of paying a sum of money into Court to satisfy plaintiff’s 

— claim. i5<.’C Hare on Discovery, p. 256, 2ud Ed.: Wriaht'v. Goodlake (l); 
14 0,703 .lourd iin Palmer [2) ] Horne v. Hough (3).J No such case has‘-been 

made liore, and the matter sought to be imparted is irrelevant as it refers 
only to our claim. Dobson v. liichardson {-i) is distinguishable from the 
pre-ent case owing to the particular nature of the interrogatories in that 
case. In Lyonv. Tweddell (5) it was held that a defendant may not ask 
for au account of damages, if those damages are dependent upon an 
account, because such an application would be premature. This is a 
fisiiing application an.d ought to he refused. 

Mr. Stokoe in reply.—No answer is made to our case; interrogatories 
in reduction of damages are clearly relevant. We ask on what principle 
have their damages been assessed, and we are entitled to be told. (See 
Sichel and Chance, on Interrogatories and Discovery, p. 15; Leech on 
Vractice of Civil Courts, EJ. 1865. p, 425.) 

[706] The following judgment was delivered by the Court:— 

JUDGMENT. 

Macfhekson, J.—I think the plaintiff is not bound to2answer this 
interrogatory. 

The plaint alleges that the defendant improperly and without notice, 
and in violation of an agreement, sold some Government promissory notes 
whicii had been deposited as security for certain loans. 

The defence is a denial of the alleged agreement and an assertion that 
the notes were sold after due notice and on failure of the plaintiff to 
comply with the terms on whicli the loans were made. 

The parties are therefore at issue as to the plaintiff being in a posi¬ 
tion to recover any damages at all. 

If tile interrogatory is intended to elicit the prin-ripla on which the 
damages are estimated, the defendant is not entitled to discovery on the 
point. This is a matter relating exclusively to the plaintiff’s case, and, if 
the wrongful acts are established, as to the way in which he intends to 
shape it as regards the assessment of the damages; this the plaint¬ 
iff is not bound to disclose beforehand. If the interrogatory is 
intended to elicit an account of the transactions between the par¬ 
ties, it is unnecessary, as the transactions are all within the know¬ 
ledge of the defendant Bank, which sold the notes which were 
deposited with them. But, even if it did not, the enquiry is premature, 
as the question whether there has been any wrongful act committed 
and whether the plaintiff is entitled to any damages must be first 
determined. The principle deducible from the English cases cited seems 
to be that, whore the question is simply as to the amount of damages to 
be awarded and the defendant wishes to satisfy the demand, he is entitled 
by means of interrogatories to elicit all the information which will enable 
him to do so. If there is a contest as to the right to damages it is not 
very clear whether interrogatories directed to the amount of such damages 
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woald be allowed. In the present case the points on which the claim is 
based are all known to the defendant Bank, and I think the defendant is 
not bound to furnish any other information than he has given. The 
application is refused with costs. 

Application refused. 

Attorney for plaintiff : Mr. H. H. Remfrij. 

Attorneys for defendants : Messrs. Morgan it Co. 
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[707] FULL BENCH. 

Before Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Wilson, 
Mr. Justice Tottenham, Mr. Justice Norris and Mr. Justice Gkosc. 


Queen-Empress v. Sham Lall.* [22nd June. 1887.] 

False charge—Criminal PrO‘:£dure Code, Act X of 1882, s. 191— Cognisance of an 
Ojffence on suspicion—Penal Code, Act XLV of i860, s. 211-Police report—False 
charge, Prosecution for, without first enquiry into truth of original complaint, 

A person having 1-iid an information bcforo the police, the police reported the 
caoe as false ; the informant then appeared before ^ Magistrate, asking tbal his 
case might be investigitod and his witnesses summoned. This application was 
refused, and the Magistrate after perusing the police report passed an order direct¬ 
ing him to be prosecuted uuder s. 211 of the Penal Code. 

Held, that the apphcitioQ to the Magistrate was “ a complaint ” within the 
meaning of s. 191 cf tbe Criminal Procedure Coda into which the Magistrate 
was bound to have enquired. 

A Magistrate may take cogniz-tuce under s. 191 of tbe Criminal Procedure Code 
of an offence brought to his notice by a police report which affords ground for a 
suspicion that an offence has been committed ; but. as a matter of sound judicial 
discretion, a Magistrate should not so proceed and direct that the person suspected 
bo tried until some person aggrieved has complained, or until be has before him 
a Police report on the subject based on an investigation directed to the offence 
to be tried, and in cases of alleged false charges until it is clear that the origioal 
charge has been eiibcc beard and dismissed or abandoned. And before the order 
to prosecute for the false charge is made tbe person who made tbe original 
charge should be offered an opportunity of supporting it or abandoning it. 

5 C.W.N. 254 ; 7 C.P.L R. 6; 33 C. 228=2 C.L.J. 228*-10 C.W.N. 158; 16 C.L. 
J. 517 (519)=13 Cr.L.J. 609(650) = 16 C W.N. 1105 (1133j = 16 Ind. Cas. 257 
(298) ; 11 Cr.L.J. 354 (355) = 14 C.W.N. 765 = 6Ind. Cas. 415 (416) ; Affirmed, 
35 0. 141=7 C.L.J. 49 (54) = 7 Cr.L.J. 10 ; Appl., U.B.R. (1904), Ut Qr., Cr.P. 
0., 4 (5): R.. 19 A W.N. 90: 6C.W.N. 295 (297); 8 C.W.N, 17 (21); 10C.L.J.561 
(569) = 4 Ind. Cas. 710=U C.W.N. 330 (334) = U Cr.L.J. 37 (39) =37 C. 250 
(256); 10 Ind. Cas. 619 1021) = 10 M.L.T. 47= 11911) 2 M.W.N. 9=12 Cr.L.J. 323 
(325)=2l M.L.J. 795; D.. 8 Cr.L.J. 349 = 4 N.L.R. 136.] 


Keferencb to tbe High Court by the Sessions Judge of Bhagulpur. 

On the 15th March, 1887, one Sham Lall gave information to tbe 
police that Muni Lai and others had looted his crops. Sham Lall claimed 
to hold the land on which the crops stood under a registered pottah not 
produced. The police investigated the matter, and, after having examined 
six witnesses for the informant Sham Lall, and twelve witnesses on behalf 
of Muni [708] Lai and tbe others charged with him, came to tbe con¬ 
clusion that the land had been sown and cultivated by Muni Lai, and 
that^tbecasd involved a question of title; they, therefore, returned the case 
in 0. Form ss “ false owing to a questio n of title being involved.” This 

* Beferenco made by 0. A. Wilkins, Esq., the Seesione Judge of Bhagulpur, under 
«. 138 of Act X of 1662, dated 10th May 1867. 
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report was forwarded to the Magistrate on the 22nd March. On the 24th 
Marcii tlic District Magistrate after perusing the report declared the 
charge false, aiul ordered a prosecution against Sham Lall for having 
brought a false complaint. 

On the 24th or 25th March Sham Lall appeared before the District 
Magistrate, and asked to have his witnesses summoned and the case 
tried. This application was rejected on the 3ist March : on the 1st April 
Sham Lall made another application to the same purport, but this appli¬ 
cation was, on the 5th April, also refused. 

Sham Lall then moved the Sessions Judge for an order revoking 
“ the sanction given by the Magistrate." The Sessions Judge declined to 
interfere, stating that he was unable to do so, as the Magistrate’s order 
directing the prosecution was not a “sanction" within the terms of 
s. 195 of the Criminal Procedure Code, inasmuch as the complaint declared 
to be false was made not in .any Courr, hut before the police : and that 
neither was ho able to direct that the complaint should be enquired into 
under s. 437 of the Criminal Procedure Code, as the complaint had not 
been “dismissed " under s. 203 of that. Code, and the accused had not 
been “discharged.” But, being of opinion that Sham Lall should not be 
prosecuted before he had an opportunity of proving his complaint to be a 
true one, the Sessions Judge referred the case to the High Court, recom¬ 
mending tliat the order of the District ]\Iagistrat 0 , dated the 24th March, 
should be set aside and the original complaint heard. 

The case came on for hearing before a Full Bench of the Court. 

Mr. L. M. Ghosc, for the accused :—The order of the 24th March in 
its inception was bad, ia) because the conclusion arrived at by the police, if 
embodied in their report, would, if true, poiut to an offence under ss. 182 
and 499 of the Pen.al Code equally with one under s. 211; nor are offences 
under ss. 182 and 499. if judged by the punishment inflicted in respect 
[709] of them, of a less serious nature than an offence under s. 211. An 
offence, however, under s. 182, would he only cognizable “ on the 
previous sanction and complaint of the public servant concerned, etc.,’’ 
and an offence under s. 499 could only be taken cognizance of “ upon a com¬ 
plaint made by some person aggrieved by such offence.” It could not, there¬ 
fore. have been the intention of the Legislature to allow a Magistrate to 
take cognizance of an offence of making a false charge under s. 211 except 
upon the fulfilment of one or other of the conditions precedent to 
the authority of the Magistrate to take cognizance of offences under ss. 182 
and 499; and (5) as Sham Lall had had no opportunity of establishing 
the proof of the original charge made by him, the Magistrate had no juris¬ 
diction to direct a prosecution against Sham Lall under s. 211 of the Penal 
Code without first affording him such an opportunity: see Empress v. 
Karividad (1), which case has been followed by Empress of India v. EadJia 
Kishan (2), and also by Empress v. Jamni (3) and The Qiieen-Empress v, 
Oanoa Earn (4). There is also the case of Eamasami v, Queen- 
Empress (5), where the case last above mentioned was distinguished; 
the case of Sheikh Erad v. Xustbunnissa Bibi (6) is also in my favour. 
There are one or two cases against me, viz., Nusibunnissa Bibi v. 
Sheikh Erad Ah (7); that case, however, turns on the point that a 
lower Court cannot interfere with a sanction granted, and there was there, 
moreover, a Qnasf-judicial enquiry into the original complaint. Another 


(1) 6C-496 = 7 C.L.R. 467. (2) 5 A. S6. (3) 5 A. 387. (4) 8 A. 38. 

(5) 7 M. 292. (6) 4 C.L.R. 535. (7) 4 C.L.R. 413 = 4 C. 869. 
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case is rather against me, viz., In re Braniannnd Bhuttacharjce (1), but 
the exact point was not determined as there was no comolaint before 
the Magistrate. In the case of Gyan Chunder Roy v. Protap Chunder 
Dass (2) Prinspp, J.. makes a distinction between a sanction given 
under s. 470 of the Criminal Procedure Code of 1872, and the [710] 
institution of procee^iings by a Court of its own motion, and says 
that a preliminary enquiry is only necessary when the Court takes upon 
itself to order a prosecution. That distinction is. however, erroneous, 
and the expression of opinion is obiter. The police report hero was not 
one which the Magistrate could have taken cognizance of under s. lUl 
of the Procedure Coile; under that section be could only take cognizance 
of an offence of which some one had complained either before him or the 
police, and not on his own motion. [Pkthekam, C. J.—Sub section (c) 
of s. 19 is against you; he can take cognizance on suspicion.] The 
l\Iagiatrate does not profess to have acted under that suh-section. Under 
s. 157 the police can send up their repoit to the Magistrate, and under 
s. 167 the Magistrate may take cognizance of the matter. The police 
report does not terminate the proceedings, as they have to bring up the 
accused on bail or in custody, and the offence, of wliich the Magistrate 
may take cognizance under that section, is the offence under investigation 
by the police. 

The Deputy Legal Remembrancer (Mr. Kilby), for the Crown :— 
According to the practice in force before the old Coda of Criminal Proce¬ 
dure, lb was considered that, in the case of heinous offences, the 
complainant should always inform, in the first instance, the police. After 
that Code the cases show that, where proceedings have been concluded 
before the police, the informant can complain to the Magistrate, and the 
Magistrate is bound to hear the complaint. The Madras High Court have 
held that, before a prosecution for perjury is commenced against the 
informant, his original case must have been determined 

The following judgments were delivered by the Court (Petheram, 
C.J.. Wilson, Tottenham, Norris and Ghose, JT.) :— 

JUDGMENTS. 

Petheram, C.J., after stating the facts, continued :—Upon the above 
facts three questions arise; — 

First. —Were the applications made by Sham Lall to the Magistrate 
on the 24th or 25bh of March and the 1st of April complaints” within 
the meaning of 8.191, Criminal Procedure Code, into which the Magistrate 
was bound to enquire? 

Second. —Had the Magistrate, upon the report of the police, [711] 
dated 22nd March, 1387, jurisdiction to make the order of March 24tb, 
1887? and 

Third. —If he had jurisdiction to make it, did he exercise a sound 
judicial discretion in doing so? 

I am clearly of opinion that the first question must be answered in 
the affirmative. 

Sham Lall, on the days in question, appeared before the I^Iagistrate, 
stated that the offence had been committed, and requested that it might 
be investigated by calling and examining his witnesses. This, it seems bo 
me, was the only complaint he could make, and, having made it, be was 
entitled, ae a matter of common justice, to have it enquired into by the 

(1) 8 O.L.B. 233. (2) 7 0. 208. 

471 


1887 

June 22. 

Full 

Bench. 

14 C. 707 
(F.B.] = 

12 lod. Jor. 



14 Cal. 712 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1887 

June 22. 

Full 

Bench. 


14 C 707 
(F B,) = 12 
lad, Jur. 56. 


aud that gentleman could not avoid the responsibility of 
ninking the enquiry himself merely by accepting the conclusion of the 
police on the subject. 

Tlie second question is more difficult; but after a careful considera¬ 
tion of tho sections of the Goile, and of the cases'^ on [712] the subject, 
1 have come to the conclusion that it also must be answered in the affir¬ 
mative. 

The f lets alleged, if they are true, might constitute an offence under 
s. 21], and a Magistrate may^take cognisance of such an offence if it is 
properly brought before him; and it seems to me that, where a state of facts 
is brought to his notice by a police report, which affords ground for sup¬ 
posing that the offence has been committed, he has jurisdiction under 
ss. 191 and 192 to enquire into or try the charge himself, or to send it for 
enquiry or trial to one of his subordinates. 


My answer then to the second question is in the affirmative. 


Tlie third question must, in my opinion, be answered in the negative. 
As before explained, I think that, under tlie circumstances, the Magistrate 
would have the jurisdiction. But, as a matter of sound judicial dis¬ 
cretion, I also thiidi that in all cases in which there is a suspicion— 
for it can be called nothing but a suspicion—arising from circum¬ 
stances which have come under the Magistrate's notice on the perusal 
of the report of the investigation into another charge, that some offence, of 
which no one has complained, has been committed, the Magistrate ought 
not to take cognizance of such offence under 3. 191. and direct that the 
persons suspected be tried, until some person aggrieved has complained, 
or until ho has before him a police report on the subject, based on an in¬ 
vestigation directed to the offence to be tried, and in cases of alleged false 
charges, until it is clear that the original charge has been either heard and 
dismissed or abandoned ; and I should add that, in order to show conclu¬ 
sively that such a charge has been abandoned. I think that before the 
order to prosecute for the false charge is made, the person who made the 
original charge should be offered an opportunity of supporting it or 
adandoning it. 

In the present case, in addition to these reasons which apply to all 
such cases, I think th at th e order of the Magistrate must be set aside. 


■ Qiiefn V. Suhbanna Gmndar., l M.H C. 30. 

Bhokterain v. Heern Kolita, 5 C. 184. 

Ashrof AH v, The Empress, 5 C. 291. 

Empress of India v. Abul Hasan, 1 A. 497. 

Empress of India v. Bhawani Prashad, 4 A. 182. 
iiawmsawi V. Queen-Empress, 7 M. 292. 

Gyan Chunaer Roy v. Protap Chunder Das, 7 C. 208. 
Empress v. Salik Roy, 8 C.L.R. 255. 

Bramanund Dhultacharjee, In re, 8 C.L.R. 233. 

Empress v. Shito Behara. 8 C.L.R. 265. 

Chukradar Potli. In re, 8 C.L.R. 289. 

Sahhina Bibi, In re., 8 C.L.R. 387. 

Queen v. Heera Lai Ghose, 13 W.R. Cr. 37. 
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because the suspicion is not justified by the police report on which it 
is founded. 

The Magistrate’s order will accordingly be set aside. 

Norris, J. —This case comes before us on a reference under [713] 
3 . 438, Criminal Procedure Code, from the Sessions Judee of Bhagulpur. 

The facts are as follows ; On the 15th March, 1887, one Shum Call 
gave information to tlie police that on the previous day. at about 4 A. M., 
three men. named Muni LA, Ata Eoy and Luchmun Roy, had stolen 
growing corn of the value of Rs. 100 from his field. 

In his first complaint Sham Lall named four witnesses ; when the 
police came to make enquiry into the alleged theft on the spot he stated 
that three of his witnt'sses had gone over to the side of the accused, and 
he named six fresh witnesses. 

The police exaniim^d the one witness, out of the four first named, 
who had not gone over to the accused, and five out of the six subseejuencly 
named. One witness said : •" On Monday, at 4 A.M., I went to tho field 
and saw that the accused had been causing the crops of my master’s field 
to bo reaped through his labourers and coolies; upon this I went to 
Monghjr and gave inforuintion to my master; my master came and 
lodged the comnlaint.” Another witness said : On Tuesday I saw the 
accused re I ping crops on the ficM of the complainant. Tlie remaining \vit- 
nesses deposed^ from liearsay. “ that in this year tho complainant grew 
barley on the field in dispute and that the said field was tho jote of Muni 
Lai, one of the accused.” Muni Lai, in answer to tho charge, said: 
“This field has continued in my jote since five or seven years: in this 
vear I also made cultivation, and reaped and brought the rabi crops 
on Monday last; the complainant falsely alleges that in this year he 
made cultivation and grew crops, the reason being that I hold shikmi 
nukdi jote under Gokhal Kumhar, who is brother-in-law of dhumuk Ram 
Kumhar, auction-purchaser, who held nukdi jote under the said Jhumuk 
Ram Kumhar; since two years the rent of this field has fallen due 
bv me ; Jhumuk Ram Kumhar, the zemindar, has on the part of the real 
joteeJar, Gokhal Kumhar, caused a suit to be instituted against me for 
arrears of rent; owing to the annoyance caused by tho said non-payment 
of rent Jhumuk Kumhar, the zemindar, has, by the advice of Gokhal 
Kumhar, the real jotedar, caused a pottah to be executed and registered 
in favour of Sham Lall Kumhar” (the complainant), “bis relation, 
[714] and a person of the same caste, in respect of jote land without ray 
knowledge, and laid this plan to eject me from the field, and now caused 
this false complaint to be brought by the complainant against me for 
taking the crops grown by me ; but in this year I cultivated and grew 
crops on my entire field as before and carried away the crops of the 
same. " 

Ata Roy “ pleaded his absence of concern in this field and corrobo¬ 
rated, according to Muni Lai’s answer, that the field in suit was the jote of 
Muni Lai, accused,” Lutchmun Roy does not appear to have been exa¬ 
mined. Twelve witnesses were examined by the police on the part of 
Muni Lai, one of them being one of the witnesses named by the complain¬ 
ant in his first complaint and who was alleged by him to have gone 
over to the accused. The statement of Muni Lai and the evidence 
of his witnesses satisfied the police “that the complainant had not 
cultivated the field, that the complaint was altogether false, that the 
plan had been laid on the part of Jhumuk Ram Kumhar, zemindar, for 
■ dispossessing the accused of his field and for taking away this year’s 
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crops of his field, that in reality the land was cultivated and sown 
wit'll crops by Muni Lai, accused"; they, therefore, forwarded a report- 
in Form C (false case), stating in column 7 under the heading “ parti- 
cuhirs of the enquiry ^ with names of any persons accused or suspected 
hut not arrested," on enquiry the charge against Muni Lai, Ata 
Roy. and ljuchmun Roy. accused, is not proved, for in this case the 
question of title is involved, and at the end of column 9, under the head¬ 
ing course adopted by the police and reasons of failure,” they said "the 
case is found false owing to question of title being involved; consequently 
no charge of bringing false complaint can be made.” The report was sent 
to the Deputy Magistrate, who forwarded it to the District Magistrate, 
Mr. i\[oslev, who on 24th March made on order " that the complainant be 
prosecuted for bringing a false comnlaint, the occmrence being false.” On 
the 2-ith or 25th of March, Sham Lall applied to the District Magistrate "to 
have his witnesses summoned and the case tried this application was 
reject' d on 31st^Iarch. On the 1st April Sham Lall again applied to have 
his complaint tried ; this application was rejected on 5th April; and on 7th 
April the charge [715] against Sham Lall of bringing a false charge was 

made over by the District Magistrate to a Deputy Magistrate for enquiry 
or trial. 


Sham Lall then petitioned the Sessions Judge " to revoke the sanc¬ 
tion given by the District Magistrate.” 

The Sessions Judge.as he correctly points out in his letter of reference, 
cannot interfere. The District Magistrate’s order for the prosecution of 
Sham Lall is not a sanction” within the meaning of s. 195, Code of 
Criminal Procedure, for the alleged offence of bringing a false charge was 
not committed in, or in relation to, any proceeding in any Court,” bub 
before the police, and no sanction to prosecute was necessary: thus there 
is no sanction given by an authority subordinate” to the Sessions Judge 
which he can revoke. Neither can the Sessions Judge, under s. 437, Code 
of Criminal Procedure, himself make or direct the District Magistrate by 
himself or by any of the Magistrates subordinate to him to make further 
enquiry into " Sham Lall’s complaint against Muni Lai and the others, 
for it has not been dismissed under s. 203, Code of Criminal Procedure, 
nor have the accused persons been discharged. 

Under these circumstances the Sessions Judge has referred the case 
to us with a recommendation that the District Magistrate’s order of 24th 
March should be set aside, and that he be directed to hear Sham Lall’s 
complaint. 


I am of opinion that we ought to act in accordance with the Sessions 
Judge's recommendation. The District Magistrate in his letter of expla¬ 
nation to the Sessions Judge says: There are contradictory rulings on 
this subject of prosecution under ss. 182 and 211 of the Indian Penal 
Code, but what runs through all that I have been able to consult is that, 
when a man has made a complaint before a Magistrate, he must have 
proper opportunities to prove his case before he can be prosecuted under 
the above sections; but there was no complaint of Sham Lall's before a 
Magistrate in this case, for a petition to be allowed to call his original 
witnesses, put in after a prosecution was instituted, was not a complaint.” 

[716] I think that the view taken by the District Magistrate of 
Sharn Lall s application or petition is erroneous. I am clearly of opinion 
that it was a complaint" within the meaning of s. 191, Code of Criminal 
Procedure. That section authorizes a Magistrate to " take cognizance of 
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any offence upon receiving a complaint of facts which constitute such 
offence.” This “ complaint ” may be by word of mouth or in writing; no 
prescribed form of words is necessary : all that is required is that facts, 
which prima facie constitute an offence, should be brought to the notice 
of the Magistrate by the complainant. It is clear that the question of the 
time when an application or petition is made to a Magistrate, cannot be a 
circumstance to be taken into consideration in arriving at a conclusion 
as to whether it is a “complaint ” or not. 

The precise form of Sham Liall s application or netilioo is not before 
us. The District Magistrate speaks of it as a petition to be allowed to 
call his original witnesses.” The Sessions Judge says Sham Lall ” asked 
to have his witnesses summoned and the case tried. Dven if tlio petition 
was, as the District Magistrate describes it, a bare application to lie allowed 
to call the original witnesses, it must, of course, be read in connection 
with the police report which was before the Magistrate and which he 
says he had “ carefully considered and so read, the petition could mean 
nothing less than a reiteration by Sham Lall of his charge to tho police 
and a request that such charge should be enquired into. If. as the Ses¬ 
sions Judge says, Sham Lall “ asked to have his witnesses summoned and 
the case tried.” it is difficult to conceive of any element wanting to 
constitute “a complaint.” 

Sham Lairs petition boing, in iny opinion, a complaint, it was 
the duty of the Magistrate to proceed with it according to law; and 
it was none the le>s his duty so to proceed, because the charge in 
respect of which the complaint was made had been returned by the police 

as false. 

I am, therefore, of opinion that Sham Lall's complaint should bo 
enquired into and dealt with according to law. 

In deformining whether tho District Magistrates order for the pro¬ 
secution of Sham Lall for an offence under s. 211, Indian Penal [717] 
Code,should be set aside or not. two questions arise; First, had the Magis¬ 
trate under the circumstances of the case and upon the materials before 
him jurisdiction to make the order? Second, if he had jurisdiction, has he 
exercised it with judicial discretion ? 

1 am of opinion that the first question should be answered in the 
affirmative. Section 191 of the Code of Criminal Procedure authorises a 
Magistrate “to take cogni/ance of any offence (a) upon receiving a com¬ 
plaint of facts which constitute such an offence : (i) upon a police report 
of such fact; (c) upon information received from any person other than a 
police officer, or upon his own knowledge or suspicion that such offence 
has keen committed.” 

It is clear that the Magistrate in this case had such materials before 
him that upon a consideration of them he might “suspect” the offence 
had been committed. 

Mr. Ghose in arguing for the petitioner contended that, whereas the 
conclusions arrived at by the police aod embodied in their report would, 
If true, point to the commission of an offence by Sham Lall under 
ss. 182 and 499, Indian Penal Code, equally with one under s. 211, Indian 
Penal Code, and that whereas offences under ss. 182 and 499, Indian 
Penal Code, were, if judged by the punishment which might be inflicted 
in respect of them, much less serious than an offence under s. 211, 
Indian Pena) Code; and that whereas an offence under s. 182, Indian 
Penal Code, could only be taken cognizance of “with the previous sanction 
or on the complaint of the public servant concerned, or of some public 
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1887 servant to whom be is subordinate ” : and that whezeas an offence under 

June 22 . s. 499, Indian Penal Code, could only bo taken cognisance of "upon a com* 
pl.iint ma<le by some person aggrieved by such offence,” it could not have 
13 DLL |)t.en tlie intention of the Legislature to allow a Magistrate to take eogni- 

Bencu. zauce of an offence of making a false cbaige under s. 211, Indian Penal 

14 C 707 upon the fulfilment of one or other of the conditions precedent 

FB )= of the Magistrate to take cognizance of offences under 

12 lod. Jor. Zodiac Penal Code. I am unable to give effect to this 

5 g, ’ argument. 

The Legislature has deliberately under s. 195, cl. (5). Code of [718] 
Criminal Procedure, limited the protection of a preliminary sanction in 
respect of offences under s. 211. Indian Penal Code, to cases where "such 
offence is committed in, or in relation to, any proceeding in any Court.” 
It is for the Legislature to decide whether the' same protection should be 
given to persons charged under s. 211, Indian Penal Code, with making a 
false cliarge to the police, as is given to persons charged under that 
section, " when (he offence is committed in, or in relation to, any proceed¬ 
ing in any Court,” and to persons cliarged under ss. 182 and 499, Indian 
Penal Code. 

Mr. Gbose further contended that when, as in this case, the com¬ 
plainant has had no opportunity of establishing the truth of his original 
chaige, the Magistrate had no jurisdiction to take cognizance of an alleged 
offence under s. 211, Indian Penal Code, until the comnlainant has had 
such opportunity afforded him. 1 do not think this is so. I can find no 
provision in the Code of Criminal Procedure thus clogging the Magistrate’s 
jurisdiction, and the reported cases do not support the argument. 

The case mainly relied upon by Mr. Ghose was Empress v. Karim- 
dad^ (1), where Garth, C.J., in giving judgment, is reported to have said : 

\yhatever opinion may have been formed by the Magistrate upon tbe 
police report as to the truth of Karimdad’s complaint, when he appeared 
with his witnesses and asked to he allowed to prove his case, we think 
that tlie Magistrate could not, without hearing him and his witnesses, and 
deciding upon the truth or falsehood of his charge, proceed to put him 
upon his tiial under s. 211 of the Penal Code.” If the learned Judge by 
could not ” meant "was not authorized by law,” I am unable to agree 
with him. But if he meant, as I think a perusal of tbe concluding 
paiagraph of his judgment shows that he did mean, "could not with due 
regard to judicial discretion,” the case so far from being an authority in 
Mr. Ghose’s favour is an authority against him. 

I DOW proceed to consider whether in this particular case the 
Magistrate has exercised a judicial discretion in taking cognizance of the 
alleged offence under s. 211, Indian Penal Code. [719] and directing a 

prosecution therefor. I am of opinion that he has not and that his order 
must be set aside. 

As already pointed out the District Magistrate admits " that, although 
the^re are contradictory rulings on the subject of prosecutions under ss. 182 
ana 211, Indian Penal Code, yet what runs through all he has been able 
to consult is that, when a man has made a complaint before a Magistrate, 
he must have proper opportunities of proving his case before he can be 

prosecuted under tbe above sections.” 

If for can be prosecuted ” we read " ought to be prosecuted,” the 
District Magistrate s interpretation of the cases is quite right. 


(1) 7 C.L.R. 467 = 6 0. 496. 
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As therefore I have already held that Sham Lall’s application or 
petition of the 24th March was a “complaint” within the meaning of s. 191, 
Code of Criminal Procedure, it is clear that upon his own view of the 
authorities the Magistrate's order must be set aside. 

It is manifest, too, that the District Magistrate has misapprehended 
the nature of the police report in this case. He says, in his letter of expla¬ 
nation to the Sessions Judge, “ the real compluint was in the police report, 
where the police complained against Sham Lall and asked for a prosecution, 
and after carefully considering that complaint, and moreover studying the 
evidence by which it was supported, I made the case over for trial.” 
Now the police report was not “ a complaint of facts constituting an 
offence ” within s. 391, Code of Criminal Procedure, and so far from its 
“ asking for a prosecution,’’ it (iistinctly stated, it may he on quite 
insufficient grounds, “ that no charge of bringing a false complaint could be 
laid owing to a question of title being involved.” 

I am also of opinion that the conclusions of the police as embodied 
in their report wore not of such a cliaracter ns to reasonably warrant the 
Magistrate in “suspecting” that Sham Lall had committed an offence 
under s. 211, Indian Penal Code. 

It is not in accordance with the ordinary practice in criminal cases 
that Magistrates should take cognizance of non-cognizabie offences except 
upon the complaint of the aggrieved persons, though there may he 
exceptional cases in which they may exercise [720] a judicial discretion in 
doing so. And there is nothing in tbe Code of Criminal Procedure to 
indicate that the Legislature intended charges under s. 211, Indian Penal 
Code, to stand on any different footing from charges of any other non- 
cognizable offence. 

I am also of opinion that a Magistrate should not take cognizance of 
an alleged offence under s. 211, Indian Penal Code, until the alleged 
offender has had an opportunity of substantiating the original charge, and 
such original charge has been disposed of in due course of law. 

There is no doubt that the decided cases show that a Magistrate 
may take cognizance of the offence of making a false charge when the 
original complaint has been abandoned, but be must do so on proper 
materials. 

The necessary ingredients to constitute a false charge under s. 2il, 
Indian Penal Code, are three. In the first place it must be made with 
intent to injure ; in the second place it must be false ; and in the third 
place it must be made without just or lawful ground; in other words it 
must be made maliciously. 

Now it does not at all follow that because a person has charged 
another to the police with, say, theft, and has not applied to a Magistrate 
to take cognizance of tbe charge after the police have found it false, and 
in that sense has abandoned it. that he thereby admits that the charge 
was made with intent to injure, or that it was made maliciously. He 
may have made the charge, as in this case, upon the information of a 
third person, and during the progress of the police investigation he may 
have satisfied himself that his informant was mistaken, and the charge 
therefore, in the sense of being untrue, false. Or again, having made the 
charge on his own responsibility, he may be satisfied after the police 
investigation, that it is a case of mistaken identity, or that tbe person 
whom he has charged took the article, said to have been stolen, under a 
bona fide claim of right. 
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Thereforo it by no means follows from the failure of a person to 
apply to a Magistrate to take cognizance of a charge which has been 
found by the police to be false that there need be grounds for preferring a 
charge against him' under s. 211, Indian Penal Code, of making a false 
charge. 

[721] Wilson, -T.—I concur in the judgments that have been deli¬ 
vered . 

Tottenham, J.—I too concur generally in these judgments, bub I 
am nob quite satisfied that the Magistrate should be deterred from taking 
cognizance of offences against public justice except on the complaint of 
parties actually aggrieved by them. 

Guose, J.—I concur generally in the judgments that have been 
delivered by the Chief Justice and Mr. Justice Norris, 

T. A. P. 


14 C. 721 (F.B.). 

FULL BENCH. 

Before Sir W. Comer Pctheram, Kt., Chief Justice, Mr. Justice 
Prmsep, Mr. Justice Pigot, Mr. Justice Ghoscand Mr. Justice Beverley. 

Queen-Empress v. Kartick Chunder Das.* [20th July, 1887.] 

Evidence—Admissibility of Previous conviction for t'ne purpose of increasing the evideiux 
at the trial against accused—Evidence Act {I of s, ii—Criminal Procedure 

Code [Act X of 1882), s. 3l0. 

Under s, 51 of the Evidence Act a previous conviction is in all cases admissible 
in evidence against an accused person. 

[Dlss,. 14 A. 145 (149); F.. 17 C. 852 ; R . L.B.R. (1872—1892) 449 (451); L.B.R. 
(1872-1892) 574 1575): L.B.R. (1893-1900) 93 (94); 1 C.W.N. 146 (148, 149); 
23 B.129; 19 C. 544 (568) (F.B.) ; 21 C. 732 (766, 775). 9 C.P.L.R. 65 (68).] 

On the 10th June, 1887, one Kartick Chunder Das was charged under 
s. 411 of the Penal Code with receiving stolen goods. During the course of 
the trial the prosecution tenderod as evidence against the accused a 
previous conviction, throe years old, for attempting to commit the same 
offence. The evidence was tenderoJ under s. 54 of the Evidence Act as tend¬ 
ing to show guilty knowledge The evidence was objected to, but the objec¬ 
tion was overruled by the Magistrate and the evidence admitted. The prisoner 
was subsequently convicted of the offence charged subject to a reference to 
the High Court on the question whether tne evidence of the previous 
conviction was properly admitted or not. 

On the reference being called on for hearing the Court (PethERAM, 
C.J., and Beverley, J.) considered the question to be one of great 
importance, and without giving any opinion on the question referred 
decided to call a Full Bench to hear the point argued. The case then came 
on before a Full Bench, [722] consisting of Petheram, G, J., Prinsep. J- 
Pigot, J., Gbose J., and Beverley, J. 

The OHiciating Stanaing (Counsel (Mr. Bonnerjee) for the Crown.— 
Since the Evidence Act there are only two reported cases on s. 54, vtz., 
lioskun Doosddh v. Empress (1) 3.nd Reg. v. Parbhudas Ambar am (2). The 

• Criminal Reference No. 1 of 1887 made by C. H. Reily, Esq., the Chief Presidency 
Magistrate of Calcutta, under s. 432 of the Code of Criminal Procedure, 

(1) 5 C. 768. (2) 11 B.H.C. 90. 
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Bombay case shows the dilTorence between the two parts ofs. o4. Read¬ 
ing 8S. 2 and 5 of the Evidence Act together it appears as if evidence may 
be given in criminal proceedings of previous convictions of accused persons. 
Section 11 shows when facts not otherwise relevant become relevant. The 
definition of the svord “ evidence ” is given in s. 3. A similar section to 
s. 54, viz., s. 19 of 34 and 35 Vic., c. 112. was in force in England before 
the Indian Evidence Act was nas-ed, and that section applied to special 
•cases. In the Calcutta case cited the Judges say evidence of bad character 
is relevant, but they do not say the Sessions Judge was in error in admit¬ 
ting the evidence, but they do say, so far as it was treated as ovidtmce of 
bad character, the Judge was wrong. There is a case decided before the 
Evidence Act in which it was decided that a previous conviction was not 
admissible, viz., Queen v. Thakoordass Choolur (1). 

[Petiieram, G.J.—Why did the Legislature pass s. 310 of the 
Criminal Procedure Code? If s. 51 has the moaning you ascribe to it 
the whole of any facts shut out by s. 310 might be brought in under 
9. 54 of the Evidence Act.j Section 310 of the Code and s. 51 of the 
Evidence Act must be read together. 


[Petheham, C.J.—The provisions of s. 310 of the Criminal Proce¬ 
dure Code are safeguards for the protection of prisooer.s, and as tin Code 
was passed in 1882 it cannot be supposed that the Evidence Act passed 
in 1872 should override it.] 

Taylor on Evidence, para. 345, n. 325, Ed. 1885, sums up the English 
law on the subject. Section 54 cannot bo limited to any particular cases ; it 
must he read broadly, leaving it to the judicial officers to take care that 
it is made use of in a pronor manner. In charges under s. 413, Penal 
Code, a previous conviction would be admissible. You may, under s. 14 of 
the Evidence Act, give evidence that an accused had other stolen property 
in [723] his possession. I submit, therefore, that evidence of a previous 
conviction may b) given at the trial in all cases, whether such previous 
conviction is connected or not witd the offence the accused is charged 
with. 

Mr. Gartk, for the accused.—The question is not one of English law 
hut of Indian law. But even in England, before 34 and 35 Vic , c. 112, 
previous convictions coal 1 n >& ho given in evidence except for the purpose 
of enhancing punishment,' and since that Statute they can only be given 
in certain case.s and for particular purposes. 


It is clear that, prior to the passing of the Indian Evidence Act. 
the English law as it existed before 34 and 35 Vic., c. 112. prevailed in 
India. See QueeJi v. Thakoordass Choolur (1). Queen v. Qopal Thakooril) 
and Queen v. Pkookhand (.3). If the construction of s. 54 of that 
Act contended for by the Crown is correct, the effect of it is to admit 
evidence of a previous conviction of any offence, even one of a 
wholly different character from that charged, and at any stage of the trial 
This would have been a most radical change, going far beyond the 
existing law in England, and opposed to all the English authorities.' Surely, 
if this had been intended, the change would have been mentioned in the 
speeohesof Sir hitz James Stephen upon the bill. Bub the section is 
never alluded to. Surely also the change would have been effected by 
more apt and precise words. It is submitted that s. 54 was. in reality, 
only intended to codify the existing law. not to alter it. Evidence of 
co nvictions is relevant, and was so before the passing of the 


1887 

July 20. 

Fule 

Bench. 

14 C. 721 
IF.B,). 


(H7W.R. Cr.7. 


(2) 6 W.R. Cr. 72. 

479 


<3) 8 W.R. Cr. 11. 


1887 

July 20. 

Full 

Ben’CU. 

14 c ?21 
(F.B,). 


14 Cal. 724 Indian decisions, new series [YoI. 

Fvii^oncf^ Act, in erirainal proceedings, but only for the purpose of enhanc- 
inc punishment, and it was for this purpose only that the Legislature 
inti ruled to make it relevant by this Act. This view is supported by the 
authority of Mr. Norton in his treatise on the Evidence Act—see Ed. 9, 

p. 231. 

By p. 55 character includes reputation and disposition, and evidence 
can only be given of general reputation and disposition, and nob of particu¬ 
lar acts. It is submitted that evidence of [724] a previous conviction could 
only bo relevant (if at all) before conviction as a particular fact showing 
reputation or disposition. If so, by the express terms of the Act it is 
inadmissible. 

The Legislature have also themselves put a construction on the 
section—see s. 310 of the Criminal Procedure Code. All the elaborate 
precautions there taken would bo useless if the evidence was admissible 
under s. 51. It might if the argument for the Crown is correct, be first 
used as evidence during the trial, and after conviction be made the basis 
of a fresh charge against the accused for the purpose of enhancing 
punishment. This could never have been intended. 

The construction contended for would work the grossest injustice. 
It is said that the Court has a discretion. But the words of the section 
are precise and allow of no discretion, and in any case the discretion would 
be a dangerous one to entrust to the subordinate tribunals of the country. 

OPINION. 

The opinion of the Full Bench was delivered by 
PitioT. J. (Petheram, C.J.. PitiNSEr, Giiose, and Beverley, JJ., 
concurring):—The question referred to us by the Chief Presidency 
Magistrate is whether, upon the trial of a person charged with being in 
dishonest possession of stolen property, evidence can bo given of a previous 
conviction of the accused for attempting to receive stolen property, knowing 
it to be stolen, under ss. 511 and 411 of the Indian Penal Code. There is 
not. in the law of this country, any such special provision as is made by 34 
and 35 Vic., c. 112, s. 19. relating to the admission in evidence against a 
person charged with having received stolen goods knowing them to be 
stolon, of a previous conviction of such person, <!or any offience involving 
fraud or dishonesty. The question therefore involves the determination 
of the construction to be put on s. 54 of the Evidence Act. 

Section 54 is one of a group of sections, 52 to 55 inclusive, placed in 
the Act, under the heading “ character when relevant..” Sections 53 and 
54 relate to criminal proceedings only; 52 and 55 to Civil cases: the 
explanation to s. 55 relates to ail four sections. 

[725] Sections 53 and 54 and this explanation are as follows:— 

Section 53 says In criminal proceedings the fact that the person 
accused is of a good character is relevant.” 

Section 54 says : “ In criminal proceedings the fact that the accused 
person has been previously convicted of any offence is relevant; but the 
fact that he has a bad character is irrelevant unless evidence has been 
given that he has a good character, in which case it becomes relevant.’ 

" Explaytaiion. —In ss. 52, 53. 54 and 55 the word ‘character 
includes both reputation and disposition ; but evidence may be given only 
of general reputation and general disposition, and not of particular acts 
by which reputation-or disposition were shown.” 

The Standing Counsel to Government contends that under s. 54 evi¬ 
dence may be given of a previous conviction of an accused person of any 

dftn 
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•offenoe whatever, whether such previous offence be connected or nob in 
any way whatever wish the offence with which he is charged ; that ib may 
be given as direct evidence upon his trial and nob merelv in renlv to evi¬ 
dence of good character offered on the part of the accused ; and, of course, 
that it raav be given, whether or not the accused be charged under s, 75 
of the Indian Penal Code. 

Mr. Garth for the accused contended that the Legislature cannot pos¬ 
sibly have contemplated so serious a change in the law of evidence in 
criminal cases as this construction of the section would involve ; that the 
section was not meant to alter but to codify the exiatine law, and that it 
cannot have been intended that evidence of a previous conviction s^hould 
be given, save for the purposes of punishment under s. 75. Indian Penal 
Code : and he urged that under the explanation to s. 55 evidence can be 
given only of general reputation and general disposition, and nob of oarbi- 
oular acts by which renutabion or disposition were shown. 

The question appeared to be not merely of great importance, but of 
much difficulty. The words of the section are express. On the other 
hand we [felt great difficulty in attributing to those words a meaning 
which might involve the admission as evidence against an accused, 
of proof of a convic-[726]tion, the fact of which might, in many 
cases, have no possible hearing whatever upon the question whether 
he was guilty or innocent of the offence charged against him, and 
could, in such cases, have no effect save to produce against tiim a 
prejudice which, to use the words of an English Act to bo referred to 
presently, would “not beconsistenb with a fair and impartial enquiry ” as 
regards the subject-matter of the charge against the accused. 

We doubted whether the Legislature could have omitted to adverb to 
this danger; and we thought it our duty to consider whether some construc¬ 
tion could nob properly be given to the section such as would avoid ib. 

We wore the more impressed with the force of this consideration 
because the Legislature has, ins. 310 of the Criminal Procedure Code, 
expressly guarded against the possibility of a jury’s being prejudiced 
against a prisoner while on his trial upon one charge by being made aware 
of his being charged under s. 75 with a previous conviction. 

Section 310 is as follows :— 

" In the case of a trial by jury or with the aid of assessors, where the 
accused is charged with an offence committed after a previous conviction 
for any offence, the procedure laid down in ss. 271, 286, 305, 306, and 309 
shall be modified as follows :— 


(a) The part of the charge stating the previous conviction shall not 
be read out in Court, nor shall the accused be asked whether 
he has been previously convicted as alleged in the charge unless 
and until ho has either pleaded guilty to. or been convicted of 
the subsequent otfence. 


ib) If ho ploa.i9 guilty to, or is oonvioted of, the subsequoni 
offence, he shall then be asked whether he has been previouslv 
coovicteil as a lleged in the charge. 

(c) If be answers that ho has been so previously convicted, the 
Judge may proceed to pass sentence on him accordingly ; but, 
if he denies that he has been so previously convicted, or re- 
fuaesto. or does [727] not. answer such question, the jury 
or the Court and the assessors (as the case may be) shall then 
enquire concerning such previous conviction, and in such 
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case (where the trial is by jury) it shall cot be necessary to 
swear the jurors again.” 

That, section, it is true, relates only to a very limited class of cases. 
Still it appears to recognise as to such cases, at least, the principle that 
a prisoner on his trial ought not to be prejudiced by a statement of a 
previous conviction suffered by him. That provision appears to he taken 
fioni English Statute Law, and originallv appeared in 6 and 7 William 
IV, c. Ill, entitled ‘ An Act to prevent the fact of a previous conviction 
being given in evidence to the jury on the case before them except when 
evidence to character is givtn ” 

The preamble is as follows: "Whereas by an Act passed in the 
seventh and eighth years of the reign of King George the 4th intituled 
Act for further improving the Administration of Justice in Criminal cases, 
provision is made for the more ex'l'mplary punishment of offenders 
who shall commit any felony not punishable with death after a 
previous conviction for felony : And whereas since the passing of the said 
Act tho practice has been on the trial of any person for any such subse¬ 
quent felony to charge the jury to enquiroat the same time concerning such 
previous conviction : And whereas doubts may be reasonably entertained 
whether such practice is consistent with a fair and impartial enquiry, as 
regards tlie matter of such subsequent felony, and ic is expedient that 
such practice should from henceforth he discontinued.” Then comes the 
enacting part of tho Act, which provides that evidence of a previous con¬ 
viction shall not he given until after the finding for a subsequent felony 
except where evidence of good character is given. 

We felt, as we have said, that the indiscriminate admission against 
an accused person of any previous convictions against him would 
nob merely operate in many cases so as to work what we should have 
called an unjust and unreasoning prejudice ; but also that, by the 
construction contended for on behalf of the prosecution, a formidable 
» [728] into the rules of evidence applied in 

criminal proceedings; for in a multitude of cases the section, by this con¬ 
struction, renders admissible, and declares by its statutory force to,be 
relevant—facts which, in no possible sense, save tho technical statutory 
.‘•■ense in which the word is used in the Act. could be relevant. It is not 
necessary to dwell on many of the innumerable examples which might be 
suggested. A previous conviction for bigamy would, under this construc¬ 
tion, he relevant on a charge of theft, a previous conviction for cheating, 
on a charge of riot, and so on. Great therefore as the difficulty is of 
adonting any other construction of the words of the section, when taken 
by themselves, we might, perhaps, aided by the indication of the inten¬ 
tion of the Legislature as disclosed in s. 310, have adopted the construc¬ 
tion of the section laid down by a Division Bench of this Court in Roshun 
Doosadh v. Empress (1). 

But we thought it right from the proceedings of the Legislative 
Council at tlie time this measure was in preparation to obtain such light 
as they could throw on the intention and scope of the section in ques¬ 
tion. Such a course has been more than once taken by the Courts 
here in recent times; and in a case of such difficulty and importance 
as this appeared to be we felt bound to adopt it. 

The Evidence Act is, as it was intended to be, a complete Code of 
the law of Evidence for British India. It received the assent of the 


(1) 5 C. 768. 
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Governor-General in Council on the 15th March 1872. It was the sub¬ 
ject of two reports bv Select Committees of that Council. In the first of 
these reports the subject now uodar consideration is dealt with. That 
report is published in the Gazette of India for June 2‘ltli, 1871, at 
pp. 235—242. It is signed by the then Legal Member of Council (now 
Mr. Justice Stephen) and by fch-^ other Members of r.he Committee, whose 
names follow Messrs. J. Strachey, F. S. Chapman. F. R. Cockerell, 
J. F. D. Inglis, andW. Robinson. It is a rei^ort by a Committee consisting 
of nearly one-half of the Members of the Lagisiative Oonncil, and includ¬ 
ing the L'-gal Member in charge of the Bill, [729] accompanying 
the draft Bill as settled by them, stating at leiii>r,h the scope of 
the proposed ra^^asure, the intentions and the reasons bv which 
they have b len induenesd in framing it. and so submitting both to the 
Council. A se iO id report was made upon the measure in the following 
year by the Sdect Committee upon the Bill, consistim* of the same gentle¬ 
men, together with Messrs. Stewart and;;Bullen-Smith. It does not 
touch on the subject-matter of this section at all. 

The first report contains at p. 239 the following unexpected 
paragraph: “In rei'orence to the conduct of the parlies on previous 
occasions wo oranodv in three sections the existing law of Rngland as to 
evidence of character, with some modifications. Wo include under the 
word “ characmr ” both reputation and disposition, and we permit evidence 
to be given of previous conviction against a prisoner tor the purpose of 
prejudicing him. We do not see why he should not be prejudiced by such 
evidence if it is Cl u a.” That is the wnole paragraph. There is nothing 
else in the renorr, r.o qualify it. It is the only passage in the report which 
deals with the suojeoc now under consideration. 


In the drafts of the Bill laid before the Council with the first report, 
the section now iiumbere I 54 was numbered 22. It stands in *the Actin' 
exactly the same terms as in the draft referred to in the paragraph 
above set out. ® ' 

It is impossible that we should disregard the terms of this report, when 
construing, in the face of the difficulties which we have adverted to this 
section of the Ac'. We are askad to reject the most natural meaning of 
the words as one leading to a result manifestly unjust. We cannot disregard 
the fact that the Committee deputed to frame, and to alvise the Legisla 
ture upon, the proposed Code, framed this section and advised its adoption 
to secure the result so described : and that the Legislature being so advised 
passed the section so framed. We think we must treat it as plainly 
shown, that the danger which, as we were disposed to hold the 
LagiBlature mu.t be supposed to have ioteeded to avoid, was in'troth 
the objeet which toe Lesislature sought to attain. It is stated in langusBe 

lets in the evidence 

P30] lor the puruoso of projudioieg " the man upon his trial It is as is 

justly stated in the report, the law of England “with some modifieatiJs." 
The British Le^is aturo passes an Act tor the sola purpose of shielding an 
.censed from prejudice. The Legislature in this oonnlry enacts a pro 
Vision for fcheexuress purpose of prejudicing him ^ 

Having thus ascertained that the peremptory language of thafiaofinn 
was meant to h.ve the full effect which the^o^ds do? fo doubt^ 
/oci. bear, we aru relieved from the second difficulty which airopVess^ 

UB. It IB 10 truth of the less consequence that the fact of previous con 
viotions may have no possible bearing and constitute no posslbr guide 
upon the question of the truth of the charge at trial, because it is not fo? 
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that purpose that they are admitted in evidence, but for another wholly 
different, and for which relevancy in the ordinary sense is immaterial. 

We are constrained to answer this reference by saying that previous 
convictions are in every case admissible. That must be the law so long 
as this section remains unaltered. 

We own tl at, could we have come to any other conclusion, we should 
have done so; but it is our duty to carry out the intentions of the Legis¬ 
lature. 

T. A. P. 


14 C. 730 

FULL BENCH. 

Before Mr. Justice Miiter, Mr. Justice Prinsep, Mr. Justice M'ilson, 
Mr. Justice Tottenham, and Mr. Justice Norris. 


Gikwar Singh, and on his death, Sbikishen Singh, and 

OTHERS {Plaintiffs) V. THAKUR NaBAIN SlNGH AND OTHERS 

[DefendantH].* [23rd May, 1887.] 

Limitalum Act, 1877. Arts. 132 and n’t—Suit on ft mortaage bcnd-Knglish mortgage 
—“ Mortgage ” and *' Charge "—Transjer of Property Act, ss. 58, 60, 67. 83, 86, 87 
-89, 92, 93, 100. 

A suit on A njrrrgflgo bond to enforce payment by sale of premises bypothe- 
ca'ed is poverned by art. 132 of the Limitation Act. Brojo Lol Sing v.Oour 
Charon Sen (l) overruled ; Shib Lol v. Oanga Prasad (2) disserted from. 

[731] Tbc clenr distinction drawn for the first time between “ mortpafie” and 
" ebarpo” in the Transfer of Property Act is not observed in the Limitation Act. 

Ariicle 147 of the Limitation Act relates to a special kind of morlgapo known 
as Enelish mortgage, and includes only that class of suits in which the remedy 
is either foreclosure or sale in the alternative. 

[Dl88.. 13 B. 90 iF.B.); 14 B. 269 (272); 20 B. 40S (4151 'F B ): 14 A.W N. 67 : 26 M, 
220 IF B ): F-. 112 P.R. 1890 (F B.): L.B.R, (1872 189?). Vol. I. 665 (563); 34 
C. 941 (F B.i=6C.L.J. 237 = 11 C.W N.959; Appr., 21 M. 3QH (F B.); R .24 C, 
231(282); 25 C 4091411); 13 A. 28 149): 20 0. 269 i272) ; 12C.P.L.R 26(81); 
30 M. 426 (P.C.) = 11C W.N. 1005 = 17 M.LJ. 444 = 4 A.LJ. 625 = 6 C.L.J.266 
= 2 M.L T. 333=9 Bom.L R. 1104; 10 A.L.J. 638 (642) = 15 Ind. Css. 240 
(242) ] 

B vteswab Nath and others executed a bond on the 15th June, 
1865, in favour of Girwar Singh for a sum of Es. 2,695-9-2, hypothecating 
a 5 annas 4 pie share of mouzah Eampore Gobintj. The time stipulated 
in the bond for the repayment of the money was five years from the date 
of execution, that is, the 15th June J 970. The share was afterwards sold 
in execution of a certain decree and purchased at auction by Thakur 
Narain Singh and others. Thereupon, on the 15tb June 1885, Girwar 
Narain brought a suit on his bond for payment of the sum^ of 
Es. 9,126-11-5, due as principal and interest, by sale of the premises 
hypothecated to him in mouzah Eampore Gobintl. Thakur Narain and 
others, the defendants, raised inter alia the plea of limitation, and it was 
contended that, upon the authorities of Barndin v. Knlka Prasad (3) and 
an un reported case, Sheo Churn Lai v. Bam Chum Singh (Appeal 
No. 279 of 1881), decided by Mitter and Norris, JJ., the sui t came under 

* Full Bench Reference in Regular Appeal No. 488 of 1885, againet the decree of 
Babfto Ram Persbad, Rai Bahadur, Subordinate Judge of Patna, dated the 12 tb o 
August; 1885. 

(1) 12 0. 111. (2) 6 A. 651. (3) 7 A. 502-12 I.A. 19. 
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art. 132 ot the Limitation Aot, and not; having beea brought within 12 
years from the 15^h June 1870 was barred. The plainiiffs’ pleader 
relied upon Shib Lai v. Ganga Prasad (1) and claimed the benefit of 
art. 147 of the Limitation Act. 

The Subordinate Judge, dissenting from the last-named decision of 
the Atlahahad High Court, dismissed the suit. 

The plaintiff appealed to the High Court. 

Baboo Sdligram Singh, for the appellant. 

B.iboo Mohcsh Chinulcr Chowdhry and Baboo Karma Sindhu 
Mookerjee, for the respondents. 

The Court (Wilson and PORTKR, JJ.) referred the case to a Pull 
Bench with the following opinion :— 

This is a suit upon a mortgage bond, the object being to obtain satis¬ 
faction of the money by sale of the lands hypotnecated. [732] Tne bond 
was dated the i5th June 1865: i-he money was payable wiiliin five y ars, 
which expired on loth June 1870, and the suit was iostiiutcd on tlie 15tb 
May 1885. The Subordinate Judge dismissed the suit as birred by limi¬ 
tation, and against that decision the plaintift' has appealed. Un ler the 
Limitation Act (IX of 1871), which was in force prior to the present Act 
iXV of 1877), it was well settled that a suit upon a mortgige bond, if it 
sought a nersonal ilecree, was governed in respect of liniitation by the 
rules relating to bonds, or as the case might be, and if it sought a 
decree agiinst the land, by art. 132 of the schedule, which fixed 12 
years as the period of limita'ion for suits for money charged upon 
immoveable property.” For this it is not necessary to do more than 
refer to the Privy Council decision, Ranidin v. Kalka Pr.inad (2). The 
Act of 1877 has slightly altered the language of art. 132 by speaking 
of suits “to enforce ptyment of money charged upo«i immoveable 
property” instead of ‘for money charged.” And it has added anew 
art. 147, which says that, for a suit “ by a mortgagee for foreclosure or 
sale,” the period of limitation shall be 60 years from the lime “ when the 
money secured by the m irbeagn becomes due.” It is contended for the 
appellant that the present suit is governed by art. 147, and that he has 
60 years from the 15th June 1870 within which to bring his suit; and 
there is authority in support of that contention. In Shib L'U v. Ganga 
Prasad (1) it was held by a Full Bench of the Allahabad Court tl)at such 
a suit is governei by art. 147, and that 60 years is the period of limita¬ 
tion. The view of the learned Judges, if we rightly follow it, seems to be 
that a suit for siln by a mortgagee is governed by art. 147, art. l32 
applying to charges not amounting to mortgages. The same view of the 
law was taken by Prinsep and O’Kinealy, JJ., in BrojoLal Singh v. Gour 
Charan Sen (3). On the other hand, in Lallubhai v. Naran (4), it was 
held by three Julges of th-j Bombay Court that s. 132 does apply 
to oases of mortgage, and applies also to suits for a personal decree. The 
latter of these propositions was distinctly dissented from by some at 
least of the Judges in the Allahabad Full Bench case just [733] referred 
to. In Daoani Ammal v. Ratna Chetti (5) a Division Bench at Madras 
appears to have accepted both the propositions of the Bombay Court. In 
Aliba V. Nanu (6) another Bench at Madras refused to follow the Allaha- 
I bad Full Bench, and held that art. 132 governed a suit upon a mortgage 
bond to recover the mortgage money by sale of mortgaged property. In 
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an unreporbed case (Appeal No. 279 of 1881) on the 2lst June 1882, 
Mitter aod Norris, JJ., treated it as clear that such a case as the present 
is governed by art. 132, and the reasoning of the Privy Council in the 
case already referred to, Ramdin v. Kalka. Prasad (1), though directed to 
the Act of 1871, seems equally applicable to the Act of 1877. We are 
not inclined to think that art. 147 has the wide operation attributed to 
it hy the Allahabad Court. We are rather disposed to hold that 
it refers to the common form of suit upon an English mortgage in 
which the plaintiff is entitled to claim, and ordinarily does claim “fore¬ 
closure or sale” in the alternative. A mortgage in the English form was 
in 1877 the only mortgage upon which such a suit could he brought, and 
under s. 67 of the Transfer of Property Act it seems to be so still. 
In such Acts as the Limitation Act. forming a connected series, we think 
the presumption is strong against the intention to make a sudden and 
unexplained departure from the general line of policy running through the 
whole series; and that policy as to mortgages is to keep the right of suit 
within ! trrow limits of time. We think too that in such Acts mere 
changes of phrase not obviously involving changes of meaning ought not 
to be so treated as to alter the substance of the law. We are. therefore, 
inclined to think that, except so far. if at all. as s. 147 may have altered 
the law in the case of mortgages in the English form, the law of limitation 
applicable to suits to enforce mortgages remains the same as it was under 
the Act of 1871 aud as it was explained by the Privy Council in the case 
above cited. We desire to refer to the Full Bench the question whether 
this suit is barred by limitation. 

Before iho Full Bench : 

Baboo Sali(imm Sinqh, for the appellant.—The case falls under [734] 
art. 147. It is the case of a mortgage as defined in the Transfer of Property 
Act. It is ?. simple mortgage. Article 132 deals with charges. The 
provisions in parts of the Civil Procedure Code and the Limitation Act 
were made in anticipation of the Transfer of Property Act—see the 
observation of Pigot, .1., in Skimionioyee Dasi v. Srinath Das (2). At the 
time when the Limitation Act was under consideration the Bill relating to 
the Transfer of PropHrty Act was before the Council. Thesearticles should be 
construed by the light of ss. 58, 60, 67, 83, 86, 87. 88, 89, 92. 93, and 100 
of the Transfer of Property .\cb. .Article 147 lias effected a change in the 
old law; cases against me were decided in inadvertence of the charge 
effected. The decisions of all the High Courts are substantially in my 
favour. The Punjab Court has held in th^ same way—Gujar Mullv- 
llaichi Bam (3), Rivaz's Limitation Act, 276. 

Baboo Mohesh Chunder Choivdhry, for the respondent]:—It has 
been settled that the words used in art. 132 of the Limitation Act 
of 1871 include simple mortgages. There is no marked change in 
the corresponding article of the present Act. The effective words in 
both the articles, “ money charged upon immoveable property,” 
identical. Article 132 of the present Act must include a simple mort¬ 
gage unless tihere is anything co the contrary in any other article. Is 
147 that article? The word “ mortgage ” in 147 does not imply all kinds 
of mortgages; it is nob used in a generic sense. It cannot be said, for 
instantje, that usufructuary mortgage is implied by that word, art. 147 
includes only a particular class of mortgages, namely, that defined in s. 58, 
cl. (e) of the Transfer of Property Act. Article 132 is the article that 
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Applies to this case. All the judgments against me proceed on the ground 
that the tei’m mortgage ” in art. 147 is intended to include all sons of 
mortgages. 

JUDGMENT. 

The judgment of the Full Bench was delivered hy 

Hitter, J. (Prinsep, Wilson. Tottenham,' and Norris, JJ.. 
■concurring):—The question referred to the Full Bench is substantially this: 
Whether the nreseot suit falls un.ler art. 132 or art. 147 of the rresent 
Limitation Act. Article 132 provides that, for a suit to enforce payment 
of money charged [735] upon immoveable properbv, the period of limita¬ 
tion should be 12 years from the time when the money sued for became 
due. Article 147 says that, for a suit by a mortgagee for foreclosure or 
sale, the period of limitation shall be 60 years from tiie time when the 
money secured by the mortgage became due. The plaintiff in this suit 
seeks to recover money secured by simple mortgage of certain immoveable 
property by the sale tiiereof. The mortgage was created hy a bond, by 
which the debtor also personally covenanted to repay the money but 
within a stipulated time. It would be useful to see what were the periods 
of limitation prescribed for a snit of this description in the two previous 
Limitation Acts. It is nob disputed that under both these Acts the period 
of limitation was 12 years—see Jonessur Das v. Mohabir Singh (1); 
Ramdin v. Kalka Prasad (2). In the Limitation Act of 1871 there was no 
article corresponding bo art. 147 of the present Act: and the art. 132 of 
that Act with slight modihcabion has been re-enacted in art. 132 of 
the present Act. Instead of the words " to enforce payment of money 
charged upon immoveable property ” it contained the words “for 
money charged uoon immoveable property.” The addition of the words 
to enforce payment of money ” indicates that tbo article would nob 
apply to a suit for money charged upon immoveable property token the 
payment of the money is not sought to he enforced upon the property 
hypothecated. Tne modification therefore does not at all affect the 
question before us. The class of suits now under consideration was there¬ 
fore described in the Act of 1871 as a suit for monoy charged upon 
immoveable property. The contention of the (plaintiff) appellaub before us 
is that, although in arc. 132 of the present Act the same ext'vession, 
viz., “ money charged upon immoveable prooerby, ” has been used, yet the 
Legislature intended bo exclude this class of suits from it. and to include 
it under art. 147, which has been for the first time introduced into the 
Act. This contention is. in my opinion, not sound. It seems to me to 
be an unreasonable contention that, although the Legislature intended to 
exclude from art. 132 of the present Act this class of suits, yet in 
[736] describing the nature of the suits covered by it, they did not nuke 
any - material alteration in the language which they had usel for that 
purpose in art. 132 of the Limitation Act of 1871. If the Legislature 
intended bo alter the law, they would have expressed their iuteution by 
altering the language of art. 132. and nob by simply introducing a new 
article which again would not include the class of suits under considera¬ 
tion unless the word or ” In the expression “ by a mortgagee for fore¬ 
closure or sale be read in the distributive Bense. The contention of the 
appellant therefore amounts to this. The Legislature intended to modify 
^0 provisions of the law laid down in art. 132 of the Act of 1871 
They have earned oat th eir intention, not by making any change in 
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fcho correspnndinfi article of the present Act, but by introducing into it a- 
new article couched in language which, unless the word or” be read in 
r,i '0 lii'.tributive sen'^e, would not indicate the change at all. It is hardly 
uHce^sary to say that such a contention as this cannot bo accented as- 
s<'Und unless supported by the most convincing reasons. The contention 
al^o involves another equally unreasonable conclusion. Under the 
Acts of 1859 and 187i the law of limitation governing suits by mortgagees 
under kiU-kobala or bill of conditional-sale was as follows: Where- 
a kiU-kobala gave to the mortgagee the right to recover possession 
on default of payment, the period of limitation for a suit based upon 
tliis stipulation was 12 years—see Brojonath Koondoo Choiodhry v. 
Kkchd Chunder Ghose (ij ; art. 135 of the Act of 1871. In Courts 
not established by Koyal Charter in the Presidency of Bengal the 
period of limitation for a suit for possession of the mortgaged pro¬ 
perty, UDon the conditional-sale becoming absolute under the provisions 
of Regulation XVII of 1806. was 12 years from the da^.a when the sale 
became absolute— ChinaravL Dobey v. Ram Monarulh Dobey (2): Modun 
Mohan Chowdhry v. Ashad Ally Beparec (3). But in cases where the 
right of the mortjagee has been extinguished by the law of limitation the 
proceedings under Regulation XVII of 1806 did not give a fresh start— 
see Modun Mohuji Chowdhry v. Ashad Aliy Beparcc (3). Now in the year 
1877, when the orosent Act was [737] passed, foreclosure suits were not 
known in the Courts not establishe 1 by Royal Charter in the Bengal Pre¬ 
sidency. In the year 1877 therefore suits under kut-kobalas or conditional 
bills-of-sale for possession of mortgaged property were not covered by 
art. 147. The period of limitation for such suits, which was 12 years under 
tlie Act of 1871, was consequently non altered under the new Act. The 
coutention of the appellant therefore involves this unreasonable conclu¬ 
sion, that the Legislature kept up the shorter period of limitation, viz., 12 
years for kut-kobalas, a higher class of mortgage, and extended the period 
of limitation from 12 to 00 years for an inferior kind of mortgage, namely, 
hypothecation of immoveable property in a bond. But, as already stated, 
if the word " or ’’ be not road distributively. these unreasonable conclusions 
are avoided. The article would then include only that class of suits in 
which th« mortgagee would be entitled bo either of theremedies, yzs., fore¬ 
closure or sale in the alternative, i.e., suits based upon what is usually 
called an Jllngiish mortgage.” I have carefully considered the reasons- 
given in support of the appellant’s contention in ti»e decisions cited before 
us, and with deference to the opinion of the learned Judges who decided 
them I am unable to concur in their conclusion. 

The most important case in support of this contention is a Full 
Bench decision of the Allahabad High Court, Skih Lai v. Ganga Prasad 
(4). The first ground upon which this decision proceeds is that, as under 
art. 147 the Legislature has allowed 60 years to a mortgagor to redeem a 
simple mortgage, it would be reasonable to suppose that they have allowed 
the same period to the mortgagee to bring a suit for sale. Ic seems to me 
that in the year 1877, when the new Act was passed, a suit for redemption 
by a mortgagor under a simple mortgage was wholly unnecessary, and there- 
fora unknown. It cannot, therefore, be said that under art. 147 the period 
of limitatiou of 60 years was allowed to a suit for redemption by a mort¬ 
gagor under a simple mortgage who did not stand in need of such remedy 
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at all. Suits for redemption were necessary only when the possession of 
the mortgaged premises was to be recovered from Che [738] mortgigae, or 
when it was necessary to obtain a reconveyance of the mortgaged property, 
it having been previously conveyed to the mortgigee. Moreover, under 
the Acts of 1859 and 1871, the policy of the Legislaiure was to give to the 
mortgagor a period of limitation for redemption longer than that allowed 
to the mortgagee for enforcing his remedy. There is no valid reason sug¬ 
gested to show that there was any necessity for a departure from this 
policy. 

The second reason assigned in the judgment is expressed as follows : 
" When art. 147 of the Limitation .^ct speaks of a suit by a mortgig^e for 
sale, why should we go out of our way to hold that it does not cover a 
case in which the plaintiff in his relation towards tiie defendant legally and 
to all intents and purposes stands in the position of a mortgagee.” I 
have alff.'ady stated the grounds uuon whicii it senms to me that the 
present suit ‘loes not fall under this .\fticle. Tney are substantially two, 
viz., (a) there is DO material alteration in the language of art. 132; (5) 
certain unreasonable consequences follow if we bring this class of cases 
within art. 147. 

The third reason uoon which the judgment of the Allahahal Court 
proceeds is that, as the Bill, which subsequently became the “ Transfer 
of Property Act,” was nending before the L'gisUture in the year in 
which the present Limitation Act was passed, ic would be reasonable to 
infer that che Legislature used the word "charge” in art. 132 in the 
same sense in which it is used in the " Transfer oi Property Act” The 
learned Officiating (Ihief Justice who delivered the main judgment was 
further of opinion that probably the distinction whicii has been drawn 
in the “ Transfer of Property Act” between a " charge" and a “ mortgage*’ 
is nothing more than a crystallization of the principle enunciated in the 
many decisions of tlie Courts delivered upon the subject. It seems to me 
to ne more prohaole that the Legislature in arts. 132 and 147 used these 
expressions in the sense in which they wore then ordinarily u»ed than 


in the sense in which thev were used in a Bill which was then ponding 
before them, and which Bill might or might not become law thereafter. 
The distinction between "mortgage” and "charge” was for the first 
time drawn by a clear line of demarcation in [739] the "Transfer of 
Property Act.” For example, speaking of the class of mortgage now 
under our consideration. Sir Barnes Peacock, C.J., in delivering his 
judgment in the Full Bench decision in Surwfir Hosscin Khan v. 
Ghoiam Mahomed (1), characterised it as a " charge” upon im¬ 
movable property. In liamdin v. Kalka Prasad (2), their Lordships of 
the Judicial Committee assumed that the word "charge" included a 
simple mortgage. There are several cases under art. 132 of the Limitation 
Act, 1871, in which a simple mortgage lias been described as a charge 
upon immoveable property. I am of opinion that, instead of referring 
to a Bill as to which it was uncertain whether it would be passed into 
law or not, it would be quite legitimate to refer to the forms of plaint 
given in the Procedure Code of 1877. which was passed in the same Session 
of the Legislature. No. 109 of the fourth schedule of the Code is a form 
of a plaint in a suit for foreclosure or sale, and it would appear from the 
contents of that form that it would apply only bo a suit brought upon what 
is called an English mortgage Mr. Justice Oldfield referred to this form in 
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his judgment, but it seems to me that the form in question does not apply 
to a suit t.o be brought by a simple mortgagee for the sale of the mortgaged 
premises. 

The last ground upon which the Allahabad Full Bench decision is 
based is that, as in the year 1877 suits by mortgagees for foreclosure or 
for sale were unkuown to the Courts, it would not be unreasonable to 
refer to ss. 87 aod 83 of the Transfer of Property Act for their explanation. 
But a suit for foreclosure or sale was not altogether unknown in 1877. A 
suit of this description was not uncommon in Courts in this country 
which administered the English law of mortgage, that is, the Courts 
exercising the original jurisdiction in the Presidency towns. It was a 
defect in the Limitation Act of 1871 that there was no Article in express 
language applicable to a suit of this description. Consequently in a case 
of Ganpat Pandurantj v. Adarji Dadabkai (1), it was contended that the 
period of limitation applicable to a suit of this description was six years 
under the sweeping clause of the Limitation Act. It seems to me that in 
[740] order to remedy this defect the art. 147 was for the first time in¬ 
troduced into the present Limitation Act. The other cases cited by the 
learned pleader for the appellant merely follow the Allahabad Full Bench 
decision. I am of opinion that the present suit is governed by art. 132 
of the present Limitation Act, and is consequently barred. The result 
will be that the appeal will be dismissed with costs. 

Appeal dismissed. 
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PRIVY COUNCIL. 

Present: 

Lord Watson, Lord Fitzgerald, and Sir B. Peacock. 
[On appeal from the Bigh Conn at Calcutta.] 


Anangawanjari Chowdhrani and others {Plaintiffs) V. 
Tripura Sundaki Chowdhrani and others {Defendants). 

[lOtli and 11th March, 1887.] 

Title, Evidence of—Presumption arising from Possession—Jssus as to identity of land 
re-fotmed on a site hnnetly submerged. 

In a suit for the possession of a chur, formerly carried away and afterwards 
re formed upon iti former sife, the issue was whether the land belonged to the 
plaintiffs or to the defendants. This issue was found in favour of the plaintiffs 
by I be first Court; nnd the Appellate Court, fiodinc that the plaintiffs had been 
in possession lor more thau T2 years, concluded that, at all events, they bad a 
title oy ndversc po.sses>ion. On an appeal, the High Court considered that the 
latier decision whs not upon ibe issue raised, the plaintiff's claim being founded 
on an original lible to the site of the chur—a title denied by the defendant; and 
remanded the suit lor judgment on this issue, whereupon the Appellate Court 
maintained the judgment of the first Court in favour of the plaintiffs* finding 
on the evidence that the land belonged to the plaintiffs. 

Upon a second appeal the High Court reversed the decree of the Appellate 
Court, and dismissed the suit, ori the ground that there was an entire absence of 
evidence as to which party was entitledat the date to which the dispute related. 

that this was erroneous. On a question of parcel or do parcel, when 
possession has bf^en established for a period, there is not an entire absence of 
evidence of anterior ownership, because presutnitur retro. 


1) 3 B. 313. 
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JP., 18 C. 23 (30) (P.C.); Appl., 29 B. 1 (P.C.)=6 Bom.L.R. 770 = 1 A.L J. 637 (640) = 

8 C.W.N. 866 : R., 14 B. 392; 6 Bom. L.R. 196(193) ; 2 C.W.N 6(9; 25 B. 202 

(206); 4 C L.J. 198 ; 10 Bom. L R. 571 (573j ; 7 M.L.T. 139 = 20 M L J 74 = 5 

Ind. Cas. 118 = 33 M. 362 (365),] 

Appeal from a decree (3rd April 1882) of a Divisional Bench of the 
High Court, reversing a decree (12th April 1881) of the District Judge of 
Pubna. 

[741] The parties to this appeal were at one time entitled, as joint 
owners, to villages Nalchongi and Nalchougi Silpalta in Eajshahye. which 
were partitioned between them in two lots ; one consisting of a 13^ annas 
share which fell to the plaintiffs, appellants : and the other lot, consisting 
•of a annas share, which went to the defendants, respondents. 

The subject of the present suit was some chur land which had re¬ 
formed, after having been carried away by the river Ichamutti, on a site 
which was part of one or other of the above shares. The plaintiffs alleged 
that the chur had re-formed within the boundaries of the 13| annas share. 
The defendants alleged that it had re-formed within the 2h. 

The District Magistrate, when disputes arose about the year 1872, the 
chur having re-anpeared many years before, proceeded under s. 530 of the 
Code of Criminal Procedure of 1872 then in force; and by an order of 24th 
February, 1873, maintained the possession of the appellants. But the 
respondents, on the JOth Ajiril of the same year, obtained a judginent. under 
Act XIV of 1859. for possession, under which the appellants were dispos¬ 
sessed on the 15th Jeyt 1280, corresponding to 27th May, 1873. 

The present suit (oth September, 1876) was instituted by the aupellants 
in the Court of the Subordinate Judge of Rajshahye. and an issue raising 
the above question having been fixed, and a report made by an Amin, it 
was found that the chur was covered by the 134 annas share ; and judg¬ 
ment was given, accordingly, for the plaintiffs. 

This judgment the District Judge, on appeal, considered himself 
/bound to accept (with only a slight variation as to a portion, which he 
found to belong to a third and different village), as it had not been shown 
to be erroneous, but he placed his decision of the case on a title bv adverse 
possession accrued to the plaintiffs who had, as be found, been in posses¬ 
sion for upwards of twelve years. 

The High Court (Morris and Prinsep, JJ.) on an appeal against 
the above decision, observed that the plaintiffs had not claimed the land 
upon the latter title, but as forming part of their original estate, and as 
/having been taken out of their possession in 1873. Thev pointed out that 
it was not the ca «<0 made out [742] bv the plaintiffs, but one found by the 
lower Appellate Court, that they bad oceuuied the chur in suit for a suffi¬ 
cient time to confer title upon them, even supposing that, before its 
diluviation, the land was part of the 2^ annas allotment, and not part of 

the 13i It was also, in their opinion, apparent that the Judge had no 

definite opinion, of bis own. as to whether the chur originally belonged to 
one or the other. And what ho. in effect, decided was, that whether it 
fell within either the one or the other, it had. as a re-formation upon its 
old site been 80 long in the possession of the plaintiffs as to confer upon 
them a title by prescription. This, however, was not the issue raised bet¬ 
ween the parties, and the Judges felt bound to adhere to the principle laid 
.down in Sfuro Kunian Debt v. Gobind Shaw Tanti (1) that no title can 
be claimed by prescription unless it has been put in issue against an 
■ adversary. The Judges were a lso dissatisfied with the mode in which the 
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District Court had dealt with the evidence, remarkiug that “ it was in¬ 
cumbent on the Appellate Court to form an iodepenJeoc ju lament on the 
evidence, and not to give a decree in favour of the plaiatids, uq ess they 
had, in its opinion, established tbeir case.” 

The Hifih Court, for these reasons, remandei the suit to the lower 
Appellate Court for judgment, 

On this reman.i, the District Judge decided that the Subordinate 
Judge’s finding was correct, the Chur having bean formed upon the land 
covered by the I3i annas share. 

Tnore vvas again an appeal to the fligh C'Jurt on b'hilf of the princi¬ 
pal defendants. A Division Bench (WHITE and MaCI’HERSON, JJ.) 
reverse 1 the decree of the lower Apueilafe Caurb, and dismiss-d the suit. 
After referring to the remand order, and its grounds, the Hiuh C)urt said 
that, although this had been correctly un.lerstood by the lower Aopellate 
Court, it appeared in Mr. Peterson's judgment that there wa-i not a p irticle 
of evidence offered to prove when the chur finds re-tormt-d. nor where 
they re-formed, much less evidence which showed tliat they re-formed 
upon the site of the 13^ annas share which originaliy belonged lo the 
respondents. “ Such remarks,” continued r-he judgment, “ as th ^ District 
Judge has made upon bliH evidence, are [H3] limited to the proof which 
was given by the respondents of the long and continuous Dus-ession 
which they enjoyed previous to their ouster by the apoeliants. 

“ Such being the case, the decree of the lower Court cannot he sus¬ 
tained. It is not suggested that there is any evidence on tne record 
showing when the ra-tormation took pUco, or that it was a re-form ition 
on the 13^ annas share, nor does ciie remand order allow of further 
evidence buing given. After reading the various judgments (f t-hu three 
Courts below, which have had possession of this case lor so 1 )ng a time, 
and hearing what the oleaders for the pariiea have tD say, it b» co nes plain 
that there is no evidence in this case on the above points, and t hat when 
the rem^ind order wasmide which trioi tbe respondents’ case up to the 
third i'Sue. their suit was virtually decided agiinst them. 

” As there is no evidence in the case as to the date or site of the re¬ 
formation, and the Court below has no materials upon which it couid come 
to a finding on the third issue, it would be useless to send this case down 
again to the lower Court, and we have no alternative but to reverse the 
decree of the lower Appellate Court, and dismiss the suio of the plaintiffs, 
which we do with costs in all Courts.” 

On this appeal,— 

Mr. R. V. Doyyie, and Mr. C.W. Arathoon, for the apoellants contend¬ 
ed that the judgment of the High Court was erroneous. UjOu a second 
appeal, the Courts bolow having concurred, the High Court hai not to 
decide up^n the weight of tbe evidence as lo tbe site of the diur. That 
there was some evidence was apparent, whether weighty or not and 
whether sufficient or not. They referred to Shiro Kumiry Debt v. Gobtnd 
Skaiv 

Mr. T. H. Coipie, and Mr. J.H.A. Branson, for the respondents,- 
argued that the judgmontof the High Court was correct. Theissuewas 
as to the re-formation of the chur in question having taken place on a 
particular site, within a certain period. The fact of possession, inasmuch 
as the right to that possession had been all along disputed, was not- 
relevant evidence upon the point raised, which was that the chur had been- 
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re-forrre(1. in under such'circumstances (see Lopez v. Mtidden 1887 

Mohun [744] Thnkoor (1) that the original owner had a right to have March ll. 

possession of t hat which remained his property, the right of property never - 

having been lost. PRIVY 

Counsel for the app3!lants were not called upon to reply. COUNOIL. 


JUDGMENT. 740 

(PC)- 

Their Lordships' judgment was d-)livered by j _4 

Lord Watson ;—In this cise the parties are the respective owners H Ind. Jur, 
of two divUed sliares of mouzahs Natchongi and Silpattx. Toe plaintiffs 350=^5 
are interested in tho larger of those shares, extending to 13 annas 10 Sar. P.G.J. 
gundahs. The defendants are proprietors of the sm dler share, extending 43. 
to 2 annas 10 gnndahs, The area of land which is in dispute in this action is 
situated cn the hank and close to the alveus of thelchamuiti river. It 
is subject to tho action of the stream ; and it appears that from time to 
time the soil on the surface of the area has been washed away, and new 
soil has leen subsequently deposited capable cf cultivation. The exact 
date when the suifuce was last denuded does not appear; hub it seems co 
be admitted on all hands that for many years past a new deposit has 
been growing nn, and that in point of fact such deposit, since some 
time after the year IPSO, has become culturable. In the end of 1872. or 
the begmoirg of 1873, disputes arose between the appellants and res¬ 
pondents as to the right to the disputed ground. The Magistrate 
intervened in February 1873, and. after inquiry, he adjudged that tho 
plaintiff-I were in possession, and had a right to retain possession of it. 

The defindants then instituted a possessory suit, and on the ISth of April 
1873, they ol'tained a decree affirming their right to possess. That led 
to the in'-tiiufion of tho present action, in which the plaint tfs. who were 
ousted under the deci eo of April 1873, claimed the property of the disput¬ 
ed area as havirig been all along in their possession as part of their 13 
annas 10 gnndahs share of the two mouzahs in question. The defetidants 
resist the ac ion on the ground that they had been in possession, and 
that the land in dispute was an integral part of their smailer share of these 
moiizabs—the 2 annas 10 gundahs share. Throughout these proceedings, 
at least since pror f was closed, it is admitted on both sides that the area 
in disr'Ufe belongs to one or other of these two demarcated shares. 

[745] Tss'ies were adjusted by the Subordinate Judge. It is only 
necessary to d< al with the third of them: because it is conceded now 
that, if the plitint'fl’s shall he held to have a right to the land, as part 
of their 13 annas 10 gundahs share, they are nob barred by limitation 
from prosecuting the present suit. The third issueadjusted was in these 
terms : ‘‘ Is the land in claim a re-formation on the site of (he original 

diluviafed land ff the 13 annas 10 gundahs share of Kismat Nalchongi 
and Silpafti, held hy the plaintiffs and pro forma defendants, or of the 
2 annas 10 gundahs share held by the substantive defendants?” The 
Suboriiinate Judge, after an elaborate review of the evidence before him, 
came to the conc'usion. which is embodied in this finding: “The 
allegation made by the plaintiffs that the land in claim is a reformation 
on the Fite of ihe original land of Nalchongi and Siloatli covered by 
their 13 annas 10 gundahs share, and that they have from before been in 
possession of it is found true.” In other words bis finding amounts to an 


(1) 18 M. I. A. 467«6 B. L. R. 62l. 
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express aflirmabion of the first alteroabive branch of the third issue, which 
exhausts the issue. 

Upon appeal by the defendants to the District Judge, he came to the 
conclusion that the judgment of the Subor.lioate Judge ought bo be main¬ 
tained. lie concurs to a great extent in the view taken by the Judge of 
that ovideuce. but he differs from him in his estimate of that evidence in 
many respects. The conclusion which he came to upon the part of 
the case which we are now dealing with was this, that the plaintiffs 
“ heM, occupied, and enjoyed the lands in suit liy the title above set 
forth as part and parcel of the lands appertaining to the 134 annas 
demarcation for much more than 12 years before ousted by the defendants." 
That was not a simple affirmation of the conclusion at which the Subor¬ 
dinate Judge had arrived. It pointed to a very different kind of case from 
that to try which issue No. 3 had been adjusted. It affirms a title, 
at least it is sufficient to affirm a title by adverse possession, which 
is a title in derogation of the defendant's right, even assuming it to be 
proved that at an earlier period the land in disnute formed part of the 
smaller share, and not of the 13 annas 10 gundahs share belonging to 
the plaintiffs. Accov.lingly when the case was carried by appeal before the 
High Court of Calcutta, the learned Judges f746] came to the conclusion 
that the decree of the District .Judge ought to be set aside, and the case 
remanded for re-trial. The High Court were of opinion that the District 
Judge had not disposed of issue No. 3, that his finding No. 2 was not 
an answer to that issue, but the affirmance of a title which would prevail 
over the title which would have arisen to the defendants by the negation 
of the first branch of issue No. 3, and the affirmance of the second branch ; 
and they were also of opinion, although their Lordships are not altogether 
disposed to concur with them in that respect, that the District Judge had 
not applied his judicial mind to the consideration of the somewhat 
intricate evidence before him. 

On remand the case was beard and disposed of before the successor 
of the District Judge, who had first disposed of the case. He, in the 
main, agrees with the Subordinate Judge in his estimate of the evidence, 
and he affirms the judgment of the Subordinate Judge. The conclusion 
which he came to on the evidence is very concisely expressed in these 
words: On the whole then I come to the conclusion that the Subordi¬ 
nate Judge s decision is correct, and chat the plaintiffs have proved that 
tile lands claimed hv tliem belong to their 134 anoas share of mouzahs 
Bil Nalchongi and Bil Silpatta." 

Again the defendants appealed to the High Court, and the cause there 
was heard and determined before two fresh Judges, who came to the 
conclusion that the decree of the lower appellate Court ought to be 
reversed, and the suit dismissed, and accordingly they gave effect to that 
opinion in their judgment. 

The grounds upon which the learned Judges of the High Court cams 
to that conclusion are very distinctly expressed in their judgment They 
are twofold; and, in the opinion of their Lordships, neither of these 
grounds is sufficient to sustain the judgment which was nronouncod. 
They came, in the first place, to the conclusion that Mr. Peterson, who last 
disposed of the case, had fallen into the same error as his predecessor, and, 
instead of dealing with the identity of this disputed parcel with one or 
other of the two shares of the mouzahs in question, had disposed of the 
case on the footing that the plaintiffs had enjoyed prescriptive possession 
which vested them with a good [747] title as against the defendants- 
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The learned Judges say : The judgment now before us contains a finding 
by the Court that, prior to the ouster by the appellants, the plaintiffs 

and continuous possession of the chur lands to 
confer upon them a title to it." Tbeir Loiwlships are of opinion that the 
learned Judges erred in supposing that the judgment of Mr. Peterson 
contains any finding to that effect. 

Then having come to the conclusion that Mr. Peterson had erred in 
the same wiy as his predecessor, and had not ilealt with tlie proper issue 
in the case, they proceed to consider whether thev ought to remand the 
cause for the purpose of having that third issue tried. Thev ca-i^^ to the 
cooolusion that it was univcessarv to do so for theso reasons: " .\s there 

is no evidence in the case as to the date orsite of the re-formation, ;iud the 
Court below has no materials upon which it could come to a finding on 
the third issue, it would be useless to send this case down again to the 
lower Court. ’ They came to a conclusion the very reverse of that at which 
their predecessors, who remanded the case, arrived; they were of opinion 
that there was evidence in the case bearing upon the subject- 

matter of the third issue, which ought to be disposed of by tiie Judge in 

the Court below. Tho High Court, on this last occasion, came to the 
opposite conclusion—that there was no evidence whatever which was fit 
for the CDMsideration of the Judge, or had any hairing on that issue 

It must he borne in mind that the decree appealed from to the High 
Court on this occasion being a decree after remand, on a second orspeciai 
appeal, the learned Judges had not. and accordingly they did not profess 
to have, jurisdiction to deal with it on its merits. But it was, in the 
opinion of their Lordships, within their jurisdiction to dismiss the case if 
they were satisfied that there was. as an English lawyer would express it 
no evidence to go to the jury, because that would not'raiso a question of 
fact such as ansrs uoon the issue itsolf. but a question of law for the 
consideration of the Judge. 

Their Lordships are very clearly of opinion that the reasons assigned 
by the learned Judges cannot bo sustained. Thev are of ouinion 
with the Judges who made the remand, not [748] only that there 
was an issue proper to he tried, but that there was evidence in support 
of that issue, or bearing upon that issue which was proper to be considered 
and disposed of by the District Judge. The theory upon which the 
learned Judges who last disposed of the case proceeded, so far as ouo can 

gather from their observations, appears to have been this : that evidence 
of possession is not receivable as evidence of the identity of a niece of 
ground; that, m other words, evidence of possession is not material or 
good evidence m a question of parcel or no parcel. Perhaps they do not 
go quite so ar as that, but they certainly go the length of indicating their 
opinion hat evidence of subsequent possession is not good evidence ^00 
the question of parcel or no parcel at a previous data ^ 

proposition would he to introduce an entirely new rule into 
their Lordships do not think that a judgment restini? imon 

... wh.. “.Ti 

possession by the plaintiffs fora considerable neriJd *^6odmg to prove 
1873. Whether it is sufficient to 0 "^ 

whether, if established, that possession is f Possession, and 

ence of fact derived frolo it, arroueTona nnl 

The evidence has been disposed of by the Judge below as I co^t oJtp'elt 
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1887 after careful considerat-ioD, and upon the merits his judgment was final 
March ii. iu the Iligh Court, which was sitting upon a second appeal, and is final 
— and binding upon this Board. 

Privy Their Lordshins will accordingly humbly advise Her Majesty that 
Council, the last ]ud;’mentof the High Court ought to be reversed, the judgment 
” of Mr. Peterson, the District Judge, affirmed, and the apoeal dismissed 
_ with co^ts in the High Court. Tbe resuondents must pay to the appel- 

14 I A 101- costs of this appeal. 

11 ind. JupT allow».d. 
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Solicitors for the aopellants : Messrs. T. L. Wilson d Co. 
Solicitors for the responilents : Messrs. Watkins d Lattey. 
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14 C. 749. 

[749] APPELLATE CIVIL. 

Before. Mr. Justice Prinsep and Mr. Justice Beverley. 

Bunwari Lal CHOWnniiY and others [Deiendants) v. Burno- 
MOYi DasT [PlaintiJ].* [I9th May. 1887.] 

Land AcquiaUiori Act iX of Apportionment of compemalion between getnindar 

andputnidar^ }*rinciule of. 

The apportionmenc between zemindar and putnidar of the amount awarded 
aa compensation for land taken by Government under the L*nd A^'quisition Act 
will depend partly on the .aum Daid aa honua for the putai. and the relation that 
it, bears to the probab'e value of the property, and partly on the amount of rent 
payable to the zemindar, and also the actual proceeds from the cultivating 
tenants or under-tenants.- 

This case arose under the Land Acquisition Act. The Governraeni 
took ui)2 bighas 2if cotiahs of land for the purposes of a railway in the sub¬ 
division of Goalund in Furreedpore. The Collector awarded Rs. 64 3-3 
pie as compensation, and, there being a dispute between the zemindar 
and the putnidars as to the apportionment of the amount awarded, 
referred the matter to the District Judge under s. 38 of the Land .Acquisi¬ 
tion Act. The zemindar claimed half the amount; bub the putnidars 
claimed tho whole of the compensation on the ground, among others, that 
there was no condition in the Dutni oottah that they should get an abate¬ 
ment in the jumm'i from the proprietor (zemindar) in the event of any 
land being taken hy the Government. The District Judge, upon the 
general principle laid down in Godador Das v. Dhiinput Singh (1), ordered 
and decreed that the compensation should be divided equally between 
the zemindar and the putnidars. 

The putnidars appealed to the High Court, and it was contended on 
their behalf inter alia la) that they were entitled to the whole of the 
compensation unless the zemindar offered to grant a proportionate abate¬ 
ment of the putni rent; {b) that Godadhar Das v. Dhunput Singh (1) did 
not apply to the case. 

B iboo Kishori Lal Sircar, for the appellants. 

[750] Baboo Girija Swnftttr Jlfozcomdar, for the respondent. 

• Appeal from Original Decree No. 316 of 1886 aaainst the decree of H. Gilloo, 
Esq., Judge of Furreedpore, dated the 16th of July 1886. 

(1) 7 0, 586. 
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The judgment of the Court (Prinsep and Beverley, JJ.) was as 
follows:— 


1887 
May Id!. 


JUDGMENT. 

The dispute in this case is between the zemindar and the putnidar for 
a sum of mouey due to the two parties as representing their rights to land 
taken under the Land Acquisition Act for public purposes’. No ryots have 
appeared to make auy claim. The District Jud^ie, on the authority of the 
case of Gcdadhur Dm v. Dhunput iSingh (l), has held that the compensa¬ 
tion should bo divided equally between the zemindar and the putnidar, and 
that no reason for departing Ircm this rule has been shown in the present 
case. The putnidar appeals, and cooteuds that, inasmuch as he has 
received no abatement of the amount of rent pavable by him to 
the zemindar, he is entithd to the full amount awarded. The 
amount iu this case is only Ks. 64-3-3 pie, but it is said that 
this is only a test suit and has been brought up to thi’r Court to deter¬ 
mine the principle on which other and similar cases should be decided. We 
accept the authority quoted by the District Judge and also the authority 
of the case of liaikibhory Dasi v. Keclcant D<y (2). decided by the late 
Chief Justice Sir Kichard Couch and Mr. Justice McDouell. It seems to 
us that no general principle can belaid down applicable to every ca-e as 
between zemindar and putnidar. In the prtsent case wo must take it 
that the putnidar is tlie teison to whom the i\ots dii-fctly paid iheir rents. 
The apportionment between tlie zemindar and putnidar will depend partly 
on the sum paid ns bonus for the putni,and the relation tliat it Ikvc to the 
probable value cf the propeity, and partly on the amount of rent payable 
to the zemindar, ana aho li e actual proceeds frem the cul'ivating unants 
or under-tenants. It may cccasionally happen that the zemindar receives 
an extiemely high bonus and is content with charging the property with 
the receipt of a very low rate of rent, orit may be that the bonus is almost 
nominal and the rent IS excessively high, and the zemindar drpends not 
on the bonus and tlio inierc.st of the amount so ^aidnrd invested in seme 
other way, but ( n tlie amount paid pencdicully as rent, at d consequently 
as between [751] pardes standing in these relations it is necessary to 
consider all till fee niatttrs before any conclusion can be arnvod at as to 
their tighis to any particular compensation. Wo thcrelore ihii k that the 
case should be leiuineu to the District Judge in creer tl at tlie parties 
may be givtu an opportunity of adducing evidence on iheso points so 
that the Ciurt n ay oeliver a proper deci&icn having legard lo all these 
circumsiances. We make no oidoras to costs. 
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Case revianded. 
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APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Beverley. 


OimoYA Charan Bhooia and another {Defendants) 

V. KoILASH Chi'NDER DEY {plaintiff), AND 

OiJHOYA Charan Bhooia and another (Defendants) 

V. Goimnath Dey and others {Plaintiffs).* [3r(l‘jang. 1837.] 

Landlord and Tenant--Occupancy tcyianl — yion-pay nient of rent—Abandonment of 
tenancy. 

Mere non*p^ynien^ of rent by an occupancy rvot <5oe^ not pztini’uish or 
cnnslituce ao abanilonmeuc of the tenancy. Hem Chandra Chowdh'iri'v. Ckand 
Akund (U distinguished; Hemnath Dull v. Ashgar Sindar (2'; Oolam Ali 
MunAidy. Golap Sundery Dad {3}; .Minirullah v. Ramzan Ali (4) explained. 

[Rel, on, 15 Ind. Oas. 711 (7141=23 M.L.J. 119 (125) = 12 M.L.T. 124; R. 24 C. 
296 (301); 6 C.L.J. 149 (152).] 

Koilash Chonder Dey brouslit a suit asainst his zemindar 
Ohhoya Cliaran Bhooia and another for the recovery of his jote land, 
alleging wrongful dispossession of his oecuoaney tenure. The defendant 
admitted the .?o(5, hut added that, as the tenant did not pay any rent foi* 
a period of five years, he had taken possession of the land. \ similar 
case was brought by Gopinath Dsy against the same zsmindar. The Mun- 
sif, onthe authority oi Hern Chandra Chotedhari v. Ckand Akund (1), 
dismissed the suits. On appeal the Subordinate Judge distinguished the 
case of Hem Chandra Chou/dkari and reversed the Munsif's judgment. 
[752] Ohhova Charan Bhooia appealed to the High Court. 

Baboo Trailuckynnath Mitter, for the appellant. 

Baboo Joy Gohind Shorne, for the respondents. 

The judgment of the Court {Prinsep and Beverley, JJ.) was as 

follows :— 


JUDGMENT. 


In these two cases the tenant claiming rights of occupancy sue. 
within one year from the date of dispossession, to recover possession from 
Dheir landlords and others to whom their landlords have let the land. 

It has been found by the lower Court that the tenant in one case has 
not paid rent for tlKee years previous to the date of dispossession, while the 
tenant m the othor case has not paid rent for upwards of five years. It is 
therefore contended before us that the tenants are not entitled, as tenants 
having right of ocoupmey, to recover possession of the Ian Is, because such 
rights continued only so long as they paid the rent pavable for the lands, 
and that, inasmuch as they have cease 1 to pav such rent, their rights 
have gone. As an authority for this contention, four cases have 
been cited. It so-*ras to us. however, that none of these cases goes 
so far as the argument of the learned pleader for the appellant. The 
cases generally speaking, go to this extent, that, where there has been 
an ahandonmeM^oM.he tenure of a ryot having a right of occuoancy by 


V w « 


t n ,Apppllate D crees Nos. 25R8 and 2539 of 1886. against the 

Bahadur. Subordmata Judge cf Sylhe 

reversing the decrees of Baboo Rojoni Nath Mitte 
Munsif of Hdbigut.ge, dued the 21st of May. 1886. 


(1) 12 C. 115. (2) 4 C, 894. (.3) 8 C. 612. 
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cessation in the payment of rent or otherwise, he cannot object to a re- 
ncQupation by the landlord as an ejeotment. In the first case quoted, mz., 
that of Hemnath Dutt v. Ashgar Sindar (1), it was held that, where 
the lands had been washed away hy the action of water, :tnd the ryot 
had ceased to assert any right thereto by payment of rent, he could nob, 
When the lands re-apoeared. claim to be regarded as a tenant still holding 
the rights that he previously had. In the next case, Gohm Ali MundiU 
V. Gotappe Sundanj Dasi (2). the tenant did not pay the rent to the lind- 
lord for about five years. The learned Judges hold that he was nob 
entitled to sue to recover possession, apparently because he had abandoned 
the tenure and had ceased to pay rent therefor simultaneouslv. [753] 
They say that “distinct abandonment and cessation to pay rent dis¬ 
entitle the tenant from enforcing the rights which ho may formerly have 
enjoyed." In the case of Manirullah v. Ramzan Ali (3) the suit was dis¬ 
missed because the tenant bad abandoned his holding by allowin'* another 
person to occupy the lands and also to transfer his rights to a tlhrd party. 
It was accordingly held that this constituted an abandonment of the 
tenure on his part. In Hem Chandra Chowdkari v. Chand Akund (4) 
the suit was dismissed, because the plaintiff (tenant) had failed to prove 
his title as an occupant ryot. It was pointed out by the learned 
Judges that, inasmuch as the suit had bean brought more than one 
year after the date of dispossession, be could claim to be re-stored 
only on proof of his title, and it was hold on the facts that he had 
abandoned his holding by ceasing to occupy the lands, not only bv non¬ 
payment of rent, but by baing absent in jail during that period. These 
cases therefore aro, in our opinion, distinguishable from the case now 
under consideration. The argument of* the learned pleader for the 
appellant would, if coocedod, enable a landlorl, to whom arrears of 
rent were due, to re-occupy tne lands for which this rent was payable, 
and so to eject the tenant without any recourse to the Courts.' This 
would altogether nullify the effect of s. 22, Bang. Act VIII of 1869. 
which declares that no ryot having a right of occupancy shall be ejected 
otherwise than io execution of a decree or order under the provisions of 
the Act. If a tenant has abandoned the lands occupied by him the 
landlord can of course re enter, but that is not the case before us It has 
been found that the plaintiff’s tenants have held these lands as before up 

to a very short time of bringing these suits. When they were turned out 

by their landlord. The mere non-pvymenfe of rent under such circum- 
stances would not amount to any forfeiture of the tenure, or in itself 
constitute any presumpiion of abandonment of anv of their rights It is 
rather for the landlord, if he seeks to eject occupancy tenants on such 
firounde, to sue them for the rents due and to obtain a decree in terms of 
s, 52. The appeals are accordingly di.smissed with costs. 

Appeals dismissed. 


(1) 4 C. 694. 


19)8 0.612. (3) 1C.L.R. 293. 
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[754] APPELLATE CIVIL. 

Before Mr. Justice Tottenhovi and Mr. Justice Norris. 

GaNGA PROSAD ChOWDHRY {Plaintiff) V. UMHICA CHURN COONDOO' 
AND OTHERS [Defendants).'^' [17th June, 1887.] 

Minor, Suit again.'it—Misdescription in title of the plaint and in decree. Effect of. 

In a suit breuebt agaio.^t a iiiinrr widow as tbe bfir of her decfased husband, 
sbe was desonbed in tbe cause title of the plaint as “tbe deceased debtor 

. Rainnath Acbaijfe's beir and minor widow Benfdini Dabea’s motbsr and 
guardian At.undomoyee Da.ssco.’ Tbe plaintiff obtained no order for tbe 
appoin'meni. tf a guardian fldHe. howrver. obtaintd a dtciee, and the 
minor cetcudant was described tbcrnn in tbe same manner; flrW, tbatihe 
minor was neiibtr a party to the criginal suit nor to tbe decree, and that no 
property of tbe minor passed ujeu a saie in execution of such decree. Swesh 
Ohunatr Wuni Chiwohtp v. Jvgui Chituatr bib U) distinguished. 

[R., 11 M. 30‘J (3151 (F.B.); 13 M. 480 i484j.] 

This suit was brought by the plaintiff to recover possession of certain 
property puichascrl by him in extculion of a decne obtained by himselfr 
the sale hatir-g taken place in 1879. He alleged that be was put in pos¬ 
session hy the Ccurt in 1881, and was shorlly after disiossessed by tbe 
defendant. In 1878 ho had sued u).on a mortgage bond executed by one 
Eamnath Acbarjee then deceased. Ramnath had left a minor widow 
named Benodini Dabea. That suit was lirought agaiust Anundomoyee, 
described as the mother and guardian of Benonini Dabea, the minor widow 
of the late Ramnath Acbarjee, the precise description in the cause title 
being as follows; “The deceased debtor Ramnath Acharjee’s heir and 
minor widow Benodini Dalica's mother and guardian Anundomoyee 
Dassee, caste Acbarjee, profession cultivation, inhabitant of Daoli alias 
Johuipur, Division Munglekote, Chowkee Cntwa. Eillah Burdwau, defend¬ 
ant." The decree was obtained against the same person described in 
the same manner, and the sale certificate set out the parties to the decree 
in the same terms. The plaintiff's case was that by the sale the proneitv 
of the widow Benodini, [755] as heiiessof her Ute husband, who was the 
original debtor, passed to him, that is, uot only the interest of Benodini 
as widow, but the mortgaged property itself was sold for the debt of the 
deceased husband. 

The defendants alleged tlnit the decree under which the sale was held 
was fraudulently obtained. Thev denied that Ramnath bad executed tbe 
bond, and also that Jienodini Dabea, tlie minor widow, was represented 
in the suit at all, not having been properly made a party. 

The Munsif held that Ramnath had executed the bond, and the decree 
obtained by the plaintiti on i he said bond was not invalid. He, therefore, 
decreed the plaintiff s suit for khas possession of the property purchased 
by him at the sale in execution of the decree. 

The lower Ai pellate Court dismissed tbe suit upon the ground that 
the minor widow of Rimnalh was no party to the original suit, and that, 
therefore, the sale held in execution of the decree did not pass the property 
that vested in her as the widow of Ramnath. 

Apical frem Appellate Decree, No, 1^407 of 1886, against the decree of Baboo 
Mohendro Natb Mitter. Subcrdinaie Judge of Burdwau. dated the 27th of August 
1886, reversing the decree of Baboo Raj Krishna Bauerji, Munsif of Cuiwa, dated tbe 
29lhof June 1885. 

(1) 14 C. 204. 
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The plaintiff then preferred this second appeal to the High Court. 

Baboo Ashotosh Dhur, for the apnellant. 

Baboo Bose (with him Baboo Sbaroda Churn Mitter), for 

the respondents. 

The following cases ware cite! and relied on at the hearing of the 
appeal: AlimBuksh Fakir v. Jhalo Bibi (1); Newaj v. Muksud Ali{2)-, 
Guru Churn ChuckerhuUy v. Kali Kissen Tagore (3); Hurdey Narain Sahu 
V. Rooder Perkash Misser (4): Durga Churn Shaha v. Nihmne]! Das$ (5); 
Suresh Chunde’" Wiim Chowdhnj v. Jngut Cliumler (6). 

JUDGMENT. 

Thejudgment of the High Court (Tottbnham and NORRrs, JJ.). after 
stating the facts, proceeded as follows:— 

[756] Baboo Aflhotosh Dhur for the appellant before us admits the 
informality of the plaint in that suit. He admits that technicilly the 
widow WAS no party to it, but asks us to hoH that suhstantially she was 
apirtyaod was bound hy the decree, and that consequently the sale 
held in execution of that decree did pass the property to the plaintiff. He 
appears to rely to some extent on the har Iship of the case in the event of 
the lower Appellate Court’s decree being affirmed, because the mortgage 
debt was found to be true so far back as 1878, and it is now too late for 
the plaintiff to bring a fresh suit against the proper party. 

Wears unable to take any notice of the alleged hardship. The only 
question we have to decide is whether the lower .Appellate Court was 
wrong in law. It apoears upon the facts found that it is impossible to 
Bay that the Subordinate Judge committed anv error. He found nob only 
that the plaint asframsddid not make the widow a defendant, but also 
that the mother Anun lomoyee was not shown to have been ever 
appointed a guardian ad litem on bahalf of the minor widow, or to have 
had permission to defend the suit on her behalf. Various cases were cited 
by Baboo Ashotosh Dhur in support of his contention. He referred us 
to Alim Duksh Fakir v. Jltalo Bibi (1); l^ewaj v. Mnk.vid AH (2); Guru 
Churn Chuckerbuttn> v. Kali KUsen Tagore (3); IJurdey Narain Sahu 
V. Rooder Pe.rkash Miaser (4) ; Durga Churn Shaha v. Nihnoney Dass (5); 
and lastly Suresh Chunder Wum Chowdhry v. JugiU Chunder (6)! 
Most of those CI 80 S appear to us to ba nob in point. They do not deal 
with the special case bsfore us. Guru Churn CkuckerhuUy v. KiliKis- 
sen Tagore (3) is against the appellant’s contention, lb was tliere held 
that a decree in a suit wiere minors were defen lants, and were nob 
Boeoifically named as defendants, would nob bind the minors. The Pull 
B'lnch decision cited by the appellant's pleader doss bo .some extent 
fleem to eupporb the appellant’s case, but there too the case is different. 
One of the defenlants thire wis describe as “ Ni'-ro Bashini 
Chowdhrani. guardian on behalf of her minor son [757] !5ure3h 
Chunder Wum Chowdhry.” It appears that ’the lower Court in that 
case required the plaintiff to put in an affidavit to the effect that 
Nitro Bashmi really was the mother and guardian of the minor Suresh 
Chunder, and after that the suit was registered and summons issued. 
It was he d in that case that, having regird to the orders of the Court 
an i the allegations made in the plaint and written statement, the suit 
was substantially brought ag ainst the minor, and the error of description 

(IM3 0. 48. (2)18 0. ISl. 

(4) 11 I.A. 28-10 0. 626. (6) IOC. 134. 
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in the ilaint being one of mere form, could not, without proof of prejudicor 
invalidate a decree against him in the suit." In the present case there 
were no such orders of the Court. The plaintifl of his own mere motion 
brought the suit against Anundomoyee, describing her as the mother and 
guardian of the late Bamnath Acharjee. L'pcn the findings come to by 
the lower Ajptllate Court we are compeiled to hold that the decree of the 
Kubordinato Judge dismissing the present suit, upon the ground that the 
minor widow was not affected by the previous decree, was correct. 

The appeal is dismissed with costs. 

Appeal dismissed. 


14 C. 757. 

APPELLATE CIVIL. 

Before J/r. Justice Tottenham and Mr. Justice Norris. 


Lalji Sahuy {one of the sureties) v. Odoya Sunderi Mitba 
AND OTHERS {DecrceJioldcrs) and ANOTHER (Judgment-debtor).* 

[12th July. 1887.] 

Civil Piocednre Code [Act XIV of 1882). 386-6‘w)crr/. TAabilitv of-Erecution 

proceedinijs. 


Tbe ltabiiit 5 of a surety ucdec s. 33fi of the Civil Procedure Code ceases when 
the proceeding taken in execution of a decree wherein the security was furnished 
comes to an oud. 

D, a judgment debtor, was committed to jail on the 8ih of August 1884. and 
be applied under s. 336 of ihe Civil Procedure Code to be released. On the 16th 
of November 1884, B and C stood security for him under the provisions ofs. 336 
of !he Civil Pfccedure Code, that be would appear when called or ard tbal be 
would wiibiu one month apply under s. 344 to be declared an insolvent, and D 
was thereupon released. Instead of applying under s. 344 to be declared an ioeol- 
vent he applied to have the decree, which [758] bad been oUained pj parte, set 
a>ide. This applicatioo was di«allc\ved, and toe decree^bolder was directed ter 
lake further steps. On the 2l9i rf Ftl.ruary J885 the application fer execution 
of the decree was struck off. Tbe decreo-bolder on the 20ih of Julv made a fre^b 
application to execute tbe decree against the sureties, unless they should pro* 
duce the judgmeut-debtor id Courc» 

Held the power reserved to tbe Court, under s. 336 of tbe Civil Proce* 
dure Onde, to realize the security in execution of the decree, could not bo exer¬ 
cised when tbe execution proceeding wherein the security was furnished was no 
longer in existence. 


[F., 21 Ind. Cas 612 (613); R,, 12 C.L J. 419 
t696l.] 


(422)=7 Ind. Cas. 917 ; D.. 19 B. 694 


The appellant in this case became surety, in the Court of the Munsif 
of Ciya, under s. 33G of tbe Code of Civil Procedure, for Jugdeep Naraio, a 
judgment-dcbtoi\ uuder the folIowiDC circumstances :_ 

Jugdeep Narain was committed to jail on the 8th of August 1884, and 
he applied under s. 336 of tbe Code to be released on furnishing security. 
One Jnidad Hosem tendered security, but the Nai^ir reported that the 
pioreity tendered was not of the value represented bv tbe proposed 
surety, ^le Muusif directed that further security for Ks. 100 should 
be furnished; and on the 12th of November 1884 the present appellant 
t^dered^this fu rther security. This having been approved, tbe two 

from Orders Nos. 4 and 5 of 1867. against tbe orders of T. Smith. 

Judge of (T>a. dated the 23rd of September 1886, afBrming the orders of Baboo DebeH' 
dro Chunder Mukerji. Munsif of Gya, dated the 5tb of February 1886. 




YII.] LALJI SHOY V. ODOYA SUNDERI MITRA 14 Cal. 760 

sureties on the IGth November jointly executed a security bond for 
Es. 526-5-2, being the amount of the judgment debt. The debtor was 
thereupon released. 

Instead, however, of applying under Chap. XX of the Code to be 
declared an insolvent, he applied to have the decree, which was ex parte, 
set aside. This application was disallowed early in 1885, and the Munsif 
directed that the decree-holder should take further steps. On the 2l8t of 
February 1885, no further steps having been taken, the Munsif dismissed 
the application for execution under which the debtor bad been arrested 
and imprisoned. Nothing more was done until the 20th of July, when 
tbe decree-holder made a fresh application to execute the decree against 
the sureties, unless they should produce the iudgment-debtor in Court. 

The Munsif allowed the decree to be executed against the sureties 
to the extent for which they jointly and severally had made themselves 
liable. 

[769] The lower Appellate Court confirmed the order of the Munsif, 
directing tbe decree to be executed against the sureties. 

Lalji Sahoy (one of the sureties) preferred this second appeal to the 
High Court. 

Baboo Nil Kant Sahai, for the appellant. 

Baboo Rajendro Nath Eosc (with him Baboo Atul Kriskto Ghose), 
for the respondent. 

The judgment of the High Court (Tottenham and Norris, JJ.) was 
as follows: — 

JUDGMENT. 

The appellant in this case became surety in the Court of the Munsif 
of Gya, under 8. 336 of the Code of Civil Procedure, for a judgment- 
debtor who had been arrested in e.xecution of a decree, and who expressed 
his intention under that section to apply under Chapter XX of the Code 
to be declared an insolvent. 

The debtor was released on the security of the present appellant, and 
of another person who joined in executing the security bond. But he 
made no application to be declared an insolveut, and tbe appellant failed 
to produce him, when called upon to do so, some six months after the 
transaction. 

The present appeal is against the order of the Munsif, made with 
reference to the last clause of a. 336 and to s. 253, and confirmed by the 
District Judge in appeal, directing that the decree be executed against the 
sureties. One only of them appealed against this order. He relies upon 
the following facts as justifying bis appeal: (After slating the facts as 
above the judgment proceeded). 

The contentions urged on behalf of the appellant were that, so far 

as he was concerned, the security bond created a liability for no more 
than Rs. 100: that the obligation had been sufficiently dit-charged by tbe 
appearance of the judgment-debtor in support of bis application to set 
aside the ex parte decree; that the decree could not be executed against a 
surety who had assumed that character after the decree had been passed ; 
and that the dismissal of the decree-holder's case on the 2l8t of February 
1885. had the effect of discharging the security taken in pursuance of that 

application. 

[760] None of these contentions except tbe last appear to us to 
possess any force. The security bond on the face of it clearly binds both 
the sureties, jointly and severally, to make good the whole amount therein 
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recited : and the terms of this bond cannot be modified by any precedent 
negotiation or nefcition. Again, it cannot seriously be urged that the obli¬ 
gation to produce the debtor when called noon is discharged hv the 
voluntary appearance of the latter, notin obedience to such call or for the 
purpose of satisfying the decree, but for the purooss of trying to get rid 
of that decree, and followel as it was by the'debtor's disaopearance 
on the failure of this attempt. And it is noteworthy that the produc¬ 
tion of the debtor does not terminate the liability of a surety under 
s. 33(). for if the former fails to apply to be declare! an insolvent, it is in 
the discrecion of the Court either to realize the security or commit 
the debtor to jail in execution of the decre-. The contention that a 
decree cannot be executed against a surety who becomes one after the 
passing of the decree is negatived by the express orovisions of the Code ; 
foi the last clause of s. 336 enacts that in the case of a surety such security 
may be realized in manner provided by s. 2o3. And the manner therein 
provided is as follows : The decree may be executed against him to the 
extent to which he has rendered himself liable in the same manner as a 
decree may be executed against a defendant, provided that such notice 

in writing as the Court in each case thinks sufficient has been given to the 
surety.” 

These objections, therefore, do not avail the appellant, and we have 
no doubt that upon the ju Igment-debtor’s failure to aoplv within one 
mooth of his release to he declared an insolvent, the sureties became liable 
for the amount recited in their bond to he realized from them in 
execution of the decree. But we are not prepired to hold that the 
liability continued to exist after the decree-holder’s application for 
execution hid been dismissed. It seems to us that the security bond has 
reference ouly to the proc^eiing actually before the Court: and that the 
power reserved to the Court under s. 336 to realize the security in 
execution of the decree cannot ha exercised when the execution proceed¬ 
ing, having been dismissed, is no longer in existence. The dismissal of the 
application would undoubtedly [761] result in the discharge of the debtor 
if in custody, and in the release of any property attache! under the decree; 
and W 0 cannot sea that the property of a surety is more stvingently bound 

than that of the debtor himself, unless it be exoresslv SI provided in the 

bond. We think, therefore, that the dismissal of the decree-holder’s 
application on the 2 l 9 tof February I 880 , operated as a discharge of the 
surely. 

.. The Munsit speaks of this proceeding as if it had merely temporarily 
struck off the etecution proceeding, keeping it in statu quo and by no 
means disposing of it; but the ord^r in the ord-^r sheet is a distinct 
dismissal of the case, and it necessitated an entirely fresh application for 
execution. That fresh application could not, we think, for the reasons 
above stited, be eoforce! against the surety in the previous case. 

We, therefore, set aside the order of the lower Appellate Court, and 
so far as the appellant is concerned we reverse the order of the Munsif 
with costs in all the Courts. 

Appeal allowed. 
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APPEtiL.\TE CIVIL. 

Before Mr. Justice Totienham and Mr. Justice Morris. 


Digambur MisSER and OTHERS {Defendants, Nos. 1 it 2) v. Ram 

LaL Rov (Plaintiff)." [2Dd July, 1887.1 

Hahomedan law-Pre-emption-Co’idUionnl sale—Right nt pre-emplinn amonn copn.r. 
cetiers—Private partition of piilliiiari enlate—LimiUtioii Act (A'l' of I877l. $ch. 
II, artn. iO, I'iO. 

A and B btd neccaln pcooneUf? rights in an 8 annas cmtti of a certain mebal. 
C and D had uo nghcs in chai putti, but D bad a smtll shtre in tho ceroainiu? 
8 annas putti. A private ptrtitioo between the n>itti< bavin? taken ohne. C and 
D's brother lent to B tw > suras of Rj. 200 and Rt. 199 bv deeds of b xi-bil wula, 
dated tbe*l2tb and 2'st June 1878. C and D subsoqnentlv instituted foreclosure 
proceedings, and on toe 5tb MiV IKSl, were pit into possession of R's sbtre in 
the drss meutiooed putti in «>xecution of a decree which they had obtained. Oa 
the l8th April 18S5, A sued C aud D to enforce his riKh*: of pre-emption. 

[762] field, that though the coparcenary could not be said to have ceased to 
exidt, or those woo were eooarconers be said to have become strangers to one 
another, yet. tbore oeiog a finding that the putfis wc'o separat'*. it wa’ not 
necesstry, in orler toesublish d's p'eferential right th»t a partition by metes 
and houods should be shown to have taken place ; but thvta private partition, 
if full and final between the parties, would have the same <»ff-ct as the most 
formi! partitioQ on the right of pre-emption, and th it A's claim must, therefore, 
succeed. 

Held, also, that the RU't wts not barred hv llrn'tstmi. h bein’ governol bv 
either art. 10, sch. 11 of the Limitation Act (Ac*. XV of l377i. which gave the 
plaintiff a year from the 5th May 1884. the date on which the mortg »gcc obtained 
possissioo, Of by art. 120, under which his right to sue accrued upon the expiry 
of the six months' grace allowed to the mor‘gtgor after the decree for foreclosure, 
and th^re would be six years .allowed from that Cims. 

[R , 3 O.C. 184 (167) : 1 N.L.R. G (81 ; 4 Ind. Cas. 878 (880| = 12 OG. 495.] 

The plaintiff in this cise alleg-^d that there was a certain mehal 
called KeotoUa, consisting of four m luzahs. in an 8 annas putti. of which 
he held a 15-krant share; that the defendant No. 3 had a C-nie ^hare on 
fche same 8 annas putti; that the 8 annas putti was held jointly by 
all the co-sharers therein, the zerait lands only have been privately 
partitioned, and being held separately by each co-sharnrs ; that defend¬ 
ants Nos. 1 and 2 had no interest in the 8 annas putti in which he 
and defendant No. 3 wore co-sharers: that defendant No. 2 had a S'nall 
share in the other 8 annas putti; that the two puttis had been separated 
for a long time; that on 2'yjh Bysack 1291. corresoonding to the 5fch May 
1884, he first learned that defendants Nos. 1 and 2 hal got possession 
of the 6-pia share of defendann No. 3 in the 8 annas putti in which he. 
plaintiff, and defendant No. 3 were co-sharers; that this possession 
had been obtained through the Court in execution of a decree which 
defendant No. 1 and one Ram Pergash Roy, the brother of defendant 
No. 2, had obtained against defendant No. 3 in a suit brought by them 
against him on two deeds of bai-bil wufa, one for Rs. 199 dated 12th 
June 1876. and one for Ri. 200 dated 2Ub June 1876, executed by 
him in their favour; that he, plaintiff, was a oo-sharer in the property sold. 
and had a r ig ht of pre-emp tion in respect thereof; that as against him 

. .* oFlsTeTTgainst the'dT^ree of Baboo 

Amnto L»U Ohatterji Subordinate Judge of SaruQ, dated theSOch of August 1886 
reversing the decree of Moulvie Muzharul Aowar. Muosif of Sewaa. dated the iSth of 
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the defendants Xos. 1 and 2 had no right to purchase the pronerty 
gold : that immediately on learning the facts be p^^rformed the [763] 
preliminary ceremonies of taluh-i-mawasihut and tnlab-i-istishhad. and 
Siihsequeutly tendered the amount of the two deeds of bai-biUvufa to the 
defendants Ncs. 1 and 2 who declined to accept it. 

The defendants Nos. 1 and 2 alleged that the whole 16 annas of 
arTfli- I^eotolia were held ijmali: that the defendant No. 2 was a co¬ 
il inii j the plaintitl had no right of pre-emp- 

n . jgr. tion as against him : that plaintdT knew all about the deeds of bai^hilwufa 

and the proceedings had thereupon, and that he bad wrongly stated the 
date of bis cause of action : that his claim was barred by limitation: and 
that he had not performed the necessary preliminary ceremonies. 

The first Court framed the following issues:— 

Is/.—Whether the village is still ijmali or divided ? Has defendant 

No. 2 any share in it ? Can a pre-emption suit lie against him ? 

2«d.—When does plaintiB’s cause of action arise ? Is the suit barred 
by limitation ? 

3rd.—Has the plaintiff properly observed the ceremonies of talab-i- 
viaivasihul and istishhad 

Can the plaintiff afford to purchase the share? 

The Munsif held tbatthecase was governed by art. 10, sch. II of the 
Limitation Act; he found as a fact that defendants Nos. 1 and 2 were put 
into possession of the disputed property on 25th Bysack 1291 = 5th May 
1884: and as the suit was commenced on 18th April 1885, he held that 

lb was not barred. On the third issue be found against the plaintiff and, 

therefore, dismissed his suit. The first and fourth issues were not tried. 

The plaintiff appealed. On the hearing of the appeal the question of 

limiiaiion was not pressed, but the Subordinate .Judge held that he must 

consider it. Ho held that the Munsif was in error in api lying art. 10 of 

sch. II of the Limitation Act, that art. 120 applied, and that the suit was 

nob barred. The Subordinate Judge then considered the two following 
questions namely:— 

l.s/.—Whether the preliminary ceremonies were duly performed by 
the plaintifl? and 

2 nd. -^hether he has a right of pre-emption against defendants 
Nos. 1 and 2? 

[764] Upon the first question he came to the conclusion “that the 

preliminary ceremonies were duly peifoimed by the plaintiff, and that the 

t'Ot aware of the sale before he was informed of it in Bvaack 

12 J1. Ipon the second riuestion he found “that the share of the 

defendant No. 2 is in a separate putii from that wiihin which the disputed 

share and tl.eplaintifl’s share are included, and that the two puttis are 

separate. He, therefore, reversed the Munsif’s decision and decreed 
the plaintiti s suit. 

. .1 decree the defendants now' preferred this second appeal 

to the High Court. 

Mr Im/r AU. Mr, Caspers;, and Baboo Karima Sindhu Mnkerji, for 
the appellants. 

Baboo Molmh Ch-undcr Chondhru, for the respondent. 

Air. We ha\e priority of purchase, and, this being u case 

0 ecmpetitive pre-emption,' there is no preferential title among co* 
parceners. The fact that our share is in a different putti does not make 
us ® Shaffa is but a feeble right, being the disseizing of 

another of his property merely in order to prevent apprehended 
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inconveDiences " (Hamilton’s Hedaya, Vol. Ill, pp. 5GG-b). and may be 
defeated by various legal devices. We submit the true Test is whether 
the inconvenience to which we are subjected by being deprived of our 
right of property which we have acquired after delay and expense, and 
which is a fair compensation lor ihe money we lent eight years before, 
is not lar greater than the pre-emptor’s supposed hardship. This is not 
the case cf a stranger being introduced, because we are already a 
coparcener, We submit that limitation luns Irom the date of the 
conditional sale, of which the plaintitl must be taken to have been aware. 
Article 120 of scb. II will then apply, which gives six years. The pre- 
emptor'scause of action arose wheu the sale took place and not when it 
became absolute. This being a case among Hindus, we submit the 
plaintiff’s right should be strictly constiued by the light of “ justice, 
equity, and good conscience," and not so as to stiengtben an antiquated 
and unreasonable custom. We are, at least, entith d to interest on the sums 
advanced. The following authorities were relerred to— Farzmid Ali v. 
ll65iAUmullah (1) ; Laila Nonbnt hall v. Lalla Jeuon Lall (2): Kuilrnl- 
ulla V. Moliini Mohan Shoha Tam Kunwar v. Mamjri Mcea (4); 
Macnaghten's Principles, p. 49; Macpherson on Mortgages, pp. 15-20; 
Nath Prasad v. Ham Pallan Ham (5): Lachman Prasad v. Bahadur 
Singh (6). 

Baboo Mohesh Chander Choirdliry, for the respondent.—fj'o/jrif 
Sahaiv. Ojoadheaperslnd (1) is identical with the present case. The fact 
of the appellants’ share being io a different putti removes their only 
defence. 

Mr. Ca.spersz in reply.—The partition should he by metes and bounds 
in order to make us stiangers. For purposes of revenue there has been no 
partiiion at all. We are still a member of the coparcenery, and the 
general rule will therefore apply. 

JUDGMENT. 

The judgment of the High Court (Tottenham and Norris, JJ.) 
after stating the facts sec out above, proceeded as follows; — 

On second appeal the defendants Nos. 1 and 2 urged that the parties 
to the suit being all Hindus the Court below ought to have held that the 
present suit to enforce the right of pre-emption is not maintainable. As 
to this it is sufficient to say that the point was not raised in either of the 
lower Courts, and is not such an one as we can allow to be raised now 
for the first time. 

Another point urged by the Counsel for tho appellants was that, 
as there had been no actual partition of the disputed properties by 
metes and bounds, the lower appellate Court ought not to have held that 
there was such a separation as to entitle the plaintiff to maintain 
the suit. In support of this contention two cases were relied upon 
w., Farzavd Ah y. AlmuUah Hr. and Lalla Noubut Khan y. Lad 
Jewan LaU\2). In the first case the facts were these: The plaintiff 
brought hi8 6uit for a declaration of right to, and to obtain possession of, 
a certain share in a puttidari estate; be had purchased the share at a 
sale held in execution of a decree ; he was a co-sharer in the estate but 
not in the putti in which the share id suit was situated. The defendant 
who was a co-shar e r m that pu tti. had claimed toteke the share sold 

11) 1 A 27-2. (-ell 4 C. 881. 

{it 6 B.L.R. Ap. 114. (8) 4 A. 218. 
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[766] under the orovisioasof s. 14. Act XXUI of 1861 {which gave a 

co-shiirer in a cuttidiriestate, piying revenue to Governnaent as Hefiued 
in Act IF of 1841, not being the judgmenb-dehtor, a right of ora-etaDtiou, 
and enable him to come in after the property had been knocked down toa 
stracger and claim it at the price he bid, provided he mide the claim on the 
day of the sale and fulhlle 1 the conditions of the sale). The officer cooduot- 
.. _ had allowed the defendant's claim, and the Court executing 

121 rtJ confirmed the sale in his favour, The Court of first 

*94 plamtilf was a ' ar.ranger” within the meaning 

of the section, and that defendant was, therefore, entitled to take the 
share, and dismissal the suit. The lower appellate Court reversed this 
decision, and holding that nlaintiff was not a stranger” cave him a 
decree. On second apueal the High Court held that plaintiff was nob a 
sbrangor. Oldfield, J., says: the plambiff is himself a member of the 
co-Darcenary, being a sharer in another putti of the estate.The right of pre¬ 
emption can only be asserted against a atranger.i.(j.,ooe who is not a sharer 
or member of the coparcenary.A sharer in one of the puttis in a puttidari 
estate cmnot be said to be a stranger, with reference to the co-sharers in 
another putti, and the section gives no preferenrial rights of pre-emption 
among themselves between co-sharers in the same putbi and sharers in 
other pnttis, who come under the denomination of members of the copar- 
cenary. This case doss nob afford us much assistance, for there was no 
finding, as in this case, that the two puttis are separate.” The secoud 
case cited does not carry the matter further; it simoly held “ that by the 
ilahomedan law one coparcener ha^ no right of pre-emotion against au- 
other coparcener.” The question wa have to decide is whether before a 
coparcenary can be said to have ceased to exist, and those who were 00 - 
parueners have become strangers ” to one another, something more than 
a puvate partition, viz., partition by motes and bounds, is ne'^essary. 

. Ve are of opinion that no oartitioo by metes and bounds is necessary, 
lort Westhury, in bhecaseof .4/;pni)ier V. Rama Siibba Aiyan (l). says: 

Vheri the members of an undividel [767] family agree among themselves 
wit) legaid to particular oroperby, that it shall thenceforth be the subject 
o( ownership, in certain defined shares, then the character of undivided 
propertyand joint enioyraent is taken away from the subject-matter so 
agieod to be dealt with: and in the estate each member has thenceforth a 
definite and certain share, which he may cl aim the right to receive and to 
enjoy in severalty, although the property itself has not been actually 
severed and divide!." And at page 02 his Lorishipsavs: “Then, if there 
be a conversion of the joint tenancy of an undivided family into a tenancy 
ID common of tbe m^mhevs of th^t ivHividei family, tlie undivided family 
acomes a divided family with reference to the prcnerby that is the subject 
Ota agreement, and that is a separation in interest and in right, although 
not immediately folbwe 1 bv a de/actQ actual division of the subject-ni itter. 
ibis may. at any time, be claicnel by virtue of the. seoar ate right.” 

In Gopal Saha v. Ojoodheapenhad (2) it was held that a private parti¬ 
tion. thou’h not sanotionel by official authority, if full and final, as 
among the parties to it, willhavi the same effect as the most formal 

par 1 ion on the rigot of pre-emp.ion. We thuik these two oases establish 
the view we hold. 

Toe next point raised by counsel for the aopellants was that olainbiff's 
claim was barred by limitation. It was urged that the District Judge was 


(1) 11 M.I.A, 75. 


(2j 2 W.R. 47. 


508 



'ffn.] DHAI'I V. RAM PERSHAD 14 Cal. 768 

right in holding on the authority of Nath Parsad v. Bavi Paltm Ram (l) 
that art. 120 of sch. II of the Limitation Act, and not article 10, govern¬ 
ed the case; but it was argued that the District Judge had erred in fixing 
the time from which the period of limitation allowed by art. 120 began 
to run; it was contended that it began to run from the date of the 
conditional sale, and in support of this view the case of Lachman Prasad 
V. Bahadur Singh (2) was relied upon. 

We are o( opinion that the suit is not barred, and that it is immaterial 
whether art. 10 or art. 120 be applied to it, for the deeds of conditional sale of 
1876 did not operate to transfer the property from the owner to tlie mort¬ 
gagee. Tbe [76o] latter did not become owner of the propeity until after 
he had obtained a oecree lor foreclosure, and until the rightof redemption 
in the vendor had been exiinguisbed. On the 5th of May the mortgagee 
obtained possession, and under art. 10 the plaiutifi' would have ayear from 
that date to bring his suit We do not see why art. 10 should not govern 
it, for the sale became absolute by the foreclosure proceedings, and 
possession was subsequently obtained. 

On the other hand, if art. 120 applies, we think that plaintiff’s right 
to sue accrued upon the expiry of tbe six months’ grace allowed to the 
mortgagor after the decree for foreclosure, and there would be six years 
allowed from that lime. 

Thus we come to the conclusion that the plaintiff was entitled to 
succeed in bis suit, and that the appeiil fails on each point. 

It was also contended that, at any rate, tho defendants are entitled 
to interest upon Rs. 399, the amount coveied by the two deeds of 
bat'bil-icti/a. We think that that contention must prevail, and it was 
admitted by Baboo Mohesh CbunJer Chowuhry for the respondent to be 
a good one. 

The decree of the lower appellate Court, Ihereiore, will he 
modified to the extent of directing interest to be paid upon the Rs. 399, 
at the rate of 6 per cent, per annum from tho date of foreclosure till 
possession. 

Tbe appeal is dismissed wdth costs. 

H. T. H. Api/eal dismissed. 


14 C. 768=12 Ind Jur. 97. 

APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Norris. 


Dhapi {Defendant) u. Ram Pkrshad, Minor, rephrsentkj; hv 

HIS UNULB AND GUARDI VN AD DlTEM DUNGUR MlJLL [ Plaintiff ).^ 

1.2nd July 1887.] 

Fracike-Production of Doiwnenis-Diicovery-iievi'iion oj inlerlocntoru order wJmn 
appeal hes Jrom final decree -Cii-il Procedure Lode lAcl XlVo/ldb'li, ss 13l—13C 

(Xnd 


If a Dolice under 8. 181 of the Civil Procedure Code be not answered a? p, 
vided by 8. 132, the party seeking ihe inspeHioD of documenlH may apply for 
order under 8. i3J)| and his appiica«-ion mus& be sopportei by an alii Uvitj 1 

Court has no juriddioiioniopa^sao order nudet 8.136 unless ihe provisions 

s. 134 art) atrictly c mplird with. 


M the order of Baboo Upendro Chunder 

MoUick, Subordinaie Judge of Munghyr, dftied the 13ih o! May J8«7. 

(1) 4 A. 218. (2l 2 A. 884. 
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[769] There i-? nothin? iu s 621 of the Cide w'lich prev?nt5 the High Court 
fi'jin setting aside an interlocutory order i( mde without jurisiictioo. 

The \V)rd Rase in ihvt seotiot is wide emugh toinclule such an order, 
and the words “ records o( anv Cise ” ioclul* so m ich of the p^o^^eding^ in any 
suit as relate ro ai int'-r'ocutory or ler. O'Hrao .l/sr 2 r v dl; Hlr<i^ran 

Sinqkw. Ch'iU'ir Singh v. Lskhraj Singh (3); Firii 

Ah.mnd v. Dalari Dibi {!). dissented from. 


[F,2U.C G7i70); R . 13 B. 3s ..37': 7 N L.R 130= 1-2 Ind. Ca;. :dd7 (:d3f)); 10 O.L.J. 


407= 14 C-W.N. U7 = f lid Cis.36t; iTnd C*s .373 f33l)= 12 0-G 405 ; 10 
Ind. Cas. 308 i300) = 15 C.W.N. G32 ; U O.C. 238; D., 3l P.R. 1902 = 9 P.L.R. 
1902.] 


Tub facts of the case were as follows: One Mool Chaad Ram died 
many vears ago, leaving two sons. Mohun Ram and Lutchmun Dass. The 
two brothers remained joint for some time afrer their father’s death, but 
subsequently separated. Lutchmun Dass married three wives successively; 
by his lirst wife, Mussamut Bindoo, he had a son, Chundi Pershad, born 
2nd Assio 1905 Suinbut (15th Sentember 1843): by his second wife, 
Mussamnt Junca, he had a son, Dunjjur Hull, born 29th Magh 1918 
Sumbut (14th February 18G2); by his third wife, Hussamut Dhapi, he had 
no male issue, only a daughter. Mohun Ram died in Aughran 1927 
Sumbut (November 1870), without issue, male or female, hut having 
adopted his nephew (brother’s sou) Dungur Mull, who, on Mohun Ram’s 
death, entered into the po-^session of h's property. Lutchmun Dass died 
in As'sin 1927 Sumbut (September 1870), and on his death his son 
Chundi Pershad onteivd into posse-sion of his property. Chundi Pershad 
married Mus^amut Parhaii and died 9th Poua 1934 Sumhut {28th 
December 1877). Before his death, viz., on 17th August 1877, he made 
a will, whereof he appointed his wife Mussamut Parbati and his step¬ 
mother Mussamut Dhapi executrixes; and by this will he gave Mussamut 
Parbati authority to adopt a son. On 2nd Aughran 1935 Sumbut (12fch 
November 1878), a son Ram Pershad was born to Dungur Mull, and this 
boy was adopted by Mussamut Parbati on 16th Aughran 1935 (28th 
November 1878). iMu'^simut Parbati died on 22nd Magh 1293 Fusli(lUh 
February 1886), and aft-r her death Chundi Pershad's property came into 
the hands of Mussamut Dhapi. who subsequentR denied Ram Pershad's 
adoption. Dungur Mull on 28th January 1887, executed a deed of dis¬ 
claimer of any intere4 he might have in the property of [770] Chundi 
Pershad in favour of Rim Pershad. Ram Pershad claiming to be enti¬ 
tled to Chundi Pershad s property, either as the adopted son of 
Mu«!samut Parbati or under the deed of disclaimer, brought a suit 
on 1st February 1887 against Mussimut Dhipi to obtain posses'^ion of 
Chundi Pershad’s estate, which he valued at Rs. 3.36.795. He did not 
ask for an acioimt. The suit nuruorted to be brought by " Baboo Ram 
Pershad, minor, adopted son of Biboo Chundi Pershad Marwari, decea¬ 
sed, under tlie guardianship of Baboo Dungur Mull, the uncle and next 
friend of the mmor.” No certificate under Act XL of 1858 was produced 
at the time of filing the nlaint, nor was any order recorded at that time 
permitting Dungur Hull to file the ulainb on behalf of Ram Pershad. 
On 8t.h^ February the following order was made by the Subordinate 
Judge. Through the oversight and carelessness of the Amla my order 
for granting this plaintiff, upon his application supported by affidavit" 
ileavo.^) to sue as a next friend of the minor, he buing the natural 
father of the minor, and uncle on the other side, was not recorded 



(Ij 1‘2 C.L.R. 143. • (2) 4 A. 91. (3) 5 A. 293. (4) 6 A. 293. 
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on the day ; but as the law on the subject is not vei'v clear T think it 
may be recorded now, subject to a further discussion 'dann'» the trial ” 
Tne 4th March was nxed for the apuearance of the defendant and for 
settlement of issues. On the 5th February the phintitT, under s 131 of 
the Civil Procedure Code, gave notice through the Court to the defendant 
to produce for inspection certain account books for the Sumbiit 
1933 to 1943 (1876—1887). The notice was served on lO^h February 
On 7th February defendant applied for a trausfer of the suit to the file 
of the District Judge of Bhagulpora, who. on that dav, directed a notice to 
issue calling on the plaintiffs to show cause on 2.3f.h February why the 
suit should not be tra-isferred. and stayed all proceedings in the mean¬ 
time. Defendant’s application for transfer was refused on 3rd March 
On 4bh March the settlement of issues was postooned to 2lRt April On 
8 tb March plaintilf applied under s. 133 for'an order for inspection 
of the books, on the ground that the defendant, having been served 
on lObh February with notice under s. 131 of the Civil Procedure Code had 
omitted to givo notice under s. 132 of the Civil Procedure Code That 
application was directed to be heard [771] on 15th March On 16'h 
March the defendant put in a petition, alleging that the books were ivnuir^ 
for the preparation of the written statement, and a.sking that she might 
bepermittel not to produce them for inspection until the diy fi.xed for 
the settlement of issues. On IGth March an order was made on the 

defendant’s application, granting her ten days further time to put in the 
documents. 

On 25t:h March the defendant out in a petition in whieh she claimed 

under 8.135 of the Civil Procedure Code to withhold insuection of the 

books until the plamtitf established his adoption, or his right under tlie 
deed of relinquishmeot. On the same day the ulaintitf put in a petition 
alleging that the defendant had not produced the books for inspection and 
asking that the procedure, under s. 136 of the Civil Procedure Code 
should be followed, and the suit decided e.r parte. Defendant's written 
statement was filed on 25bh April. She denied that Ram Pershad was 
adopted by Mossamut Parbati: she contended that, if as a matter of fact he 
was adopted, the adoption was invalid ; she denied Dungur Mull’s title* 
she claimed to be entitled to Chundi Pershad's property under his will’ 

aud she contended that the suit could not proceed until a certificate had 
been granted undei Act XL of 18o8. 

On Cbh May issues were settled, eleven in number The first waa 
whetiier the plaintiff isentiiled to maintain this suit wtl•hA.>^o ^ .-u . 
under Act XL of 1858 ; ■' the second was •' whetL^DuT^^^ jJ.^raoS 
any right to the estate of Chundi Pershad. and whether plaintiff is ent^ lld 
to any such righc by virtue of assignment, as alleged in the nl • I k 
Duneur Mull; '• the filth was “ whether Mussamut Parb.ti adontn f / 

iff as an adopted son of Chundi Pershad accordine to the nro ° 

the Hindu law in force in this part of the ceuXy . Ha, it he ' ri 
adoption ? " No order was made on the petit ons of 2^1 M u t , 
13th May, wh™ the following order was made ^ ^ 

Ah rngardn the q iestion of insDOCtion of certain <• j 

B. 131 of the Civil Procedure Code, it appears that the 
and obtaine I an order u -der the said se -tion nf ^ho i ^ applied for 

February 1887. and th^ defendant did not [772] comDlTJith tf 
of s. 132 of the Civil Pmee lure Code, within the fixed 
or even on or before the 13 h March last. On the 16rh M'' ulu 
ant. without complying w,th the reguest o^'’t^^;!utiff:rp1: 
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for an adjoiirnment of the hearing without sufficient legal excuse; her rigbty 
theitforu. undors. 135 of the Civil Procedure Code was lost. It has been 
aigued by the plaintiff s pleader that the books of accounts the inspection 
wheieof has been applied for by him, would afford materials for the purpose 
of proving the adoption, and also the last issue raised in the case. I think 
defendant has failed to make out a good and sufficient cause or excuse for 
non-compliance with the plaintiff s request. These books of accouots are 

12 Ind Jur Stich documents as that their production would expose 

• • and injure the defendant, hence it cannot be held that she has good ground 

for wiihholding their production, or appointing a place convenient to her, 
lor the puipofce of inspection. 

I accoidingly reject the defendant’s application of objection, and 
she must ab.de by the consequences of the law. At the suggestion of the 
plaintiff’s pleader I grant defendant ten days time more to complv with 
the plaintiff's request of inspection." 

On the 2lst May Mr. Moodrotie obtained this rule calling upon 
Baboo Earn Pei>had to show cause why the last-meotion» d order of the 

Sub-Judge of Monghyr should not be set aside under s. 622 of the Code 
of Civil Procedure. 

The rule now came on to he heard on the 17th June 1887. 

Mr. I'Jcans Ulr. Ameer Ali and Baboo Bolye Chand Dutt with him) 
showed cause :~The Sub-,1udge bad jurisdiction to pass the order, and the 
order was properly made—Snull v. Browne (1); Sanders v Jones 
Ailonwj-Genend v. Gaskill (3). The plaintiff is entitled to inspect the 
khalas which are m the ^osscs^ion of the defendant. 

The Older of the Idtii May 1887 is an interlocutory order, and there 
18 an appeal from the nnal decree with which the High Court cannot 
inteifeienrders. G-22ofthe Civil Procedure Code-[773] Ainir Hassan 
Khan V. SItcoBakhsh Simjli (4); Sitco Bax Boqla v. Shih Chunder Sen (5); 
Badanu Kocr v. Dina ilai (G) : Omrao Mirza w Jones (7); Harsaran 
Singh V. Miihavimod Raza (8^ Chattar Singh v. Lekhraj Singh (9) f 
Farid Ahmad v. Dulan Uihi tlO). 

The Adiocate-Gcnerai Mr. (i.C. Paul (with him Mr. Woodroffe&nd 

Baboo Jogesh Chunder Roy) in support of the rule.—The plaintiff is not 

entitled to inspect tne documents unless ho proves the adoption, and that 

he IS H levoisioner. Tho Sub-Judge had no jurisdiction to pass the order 

undci s. ld(). All apidicatjons under s. 134 for inspection of docu* 

ments musr, specify the documents, and the Court under s 135 is bound 

^ d.cpie wbetimr the party applying for inspection is entitled to do so. 

Theie IS no atlicUvit to show that the account-books^contain items of 

expenses of adoption—.•ffforHey.GVaeml w. Thompson (11); Rowclifiev- 
Leigh A2). 

Seciion G2'2 of the Code does not take awav the power of the High 
Court to set aside an interlocutory order if made without jurisdiction. 

Ihe following judgments were delivered by the Court (TOTTENHAM 
ano Nohrjs, JJ.) 

JUDGMENTS. 

Noiiiiis, J (after sefting out the facts as above) proceeded:— 

Un 21st May. upon the application of Mr. Woodroffe. we granted a 
^le calling upon the phiutiff to show cause why the order of 13th May 


11) L R. yCh, App. 364. 
(4) 11 I A. 237 = 11 C. 6. 
(7) 12 C.L R. 148. 

(10) 6 A. 233. 


>2) 7 Ch. D. 435. 13) 20 Oh. D. 519. 

(6) 13 C. 225. (61 8 A. 111. 

(8»4A.9l. (9) 5 A. 243. 

(11) 8 Hare, 106 and 115. (12) 6 Ch. D. 256. 
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should not he seb aside. The rule was argued on 17bh ultimo, Mr. J-lvaus 
sliowiog cause and Mr. Advocate-General supporting it. 

Auv difficulty that exists in disposing of this rule arises from the 
fact that neither the Subordinate Judge nor the pleaders of tho respective 
parties seem to liave un<le.sto)d the procedure rf>t;arding iusnection, 

Chapter X of the Civil Procedure Codo contains tho orovisiona 
[774] with regard to "discovery, and tho admission, inspection, produc¬ 
tion, impounding and return of documents.” 

Section 1'21 of tlie Civil Procetlure Code .autliorize.s a plaintitT, at auy 
time bv leave of tho Court, to deliver through tho Court interrogatories in 
writing for the examination of tho dofondant, and autliorixcs a defendant, at 
any time.after his written statement has been tendered, received, aud placed 
on the record, to doUvor through the Court interrogatories in writing for 
the examination of the piaintifV. Section 122 prescribes tiie method of 
service of interrogatories. Section 12o authorities any party interrogated 
to refuse to answer any mterrog-irory on the groutid that ic is irrelevant, 
or is nob nut boni jih for the purposos of tho suit, or that t!io matter 
enquired after is not sufficiently material at that stage of tlie suit or on 
any other like ground.” Under s. 127. " if any p-rson interrogate 1 omits 
or refuses to answer or answers insufficiently any interrogatory, tho party 
interrogating may apply to the Court for an order requiring him to 
answer or to answer further, as the case may be.” The penalty upon a 
plaintill’ for not obeying an order served upon him "to answer or to ansv;er 
further, as the case may be,” is that he is liable to have bis suit dismissed 
for want of prosecution and to be prosecuted for an offence under 8. 188 of 
the Penal Code ; the penalty upon a defendant for not obeying an order, 
served upon him to " to answer or bo answer further, as the caso may he,” 
is that be is liable to have bis defence struck out and to be placed in the 
same position as if he had not appeared and answered, aud to bo prose¬ 
cuted for an offence under s. 188 of the Penal Code. An order of the 
Court is necessary before the plaintiff’s suit can be dismissed, or the 
dofendanl’s defence struck out. 

Up to this point the chapter has dealt with the first branch of 
discovery, that by interrogatories. It then proceeds to deal with discovery 
as it affects documents. 

The question of discovery as it affects documents obviously embraces 
two heads : first, discovery simply, that is to say, tho power of compolling 
your opponent to disclose what documents he has in his possession • 
secondly, the power of compelling their production. The "subject of 
discovery simply [778] is dealt with by 8.129. which says that "the 
Court may, at any time during the pendency therein of any suit 
order any party to the suit to declare by affidavit all the documents 
which are or have been m his possession or power relating bo any 
matter m question in the suit, and any party to the suit mav at any time 
before the first hearing apply to the Court for a like order ”' If the nartv 
served w.th tho order objects to produce sny of the doeuments disclosed 
m his affidavit, ha must specify tliem, together with tho grounds of his 
objection, ihe penalties for non-compliance with an order under s 129 
are the same as those provided by s. 136 for nou-compliaace with an order 
under s. 127 to answer interrogatories. 

Section 130, which says that " the Court may at any time during the 
pendency thoroin of any suit order the production by any party thLoto 
of such of the documents m h.s possession or power relating to any matter 
rn question m such suit as tho Court thinks right; and the Court 
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1887 ujiiy JcLil witli snch documents when produced in such manuer as 
July 2 . apt;eiU-s just,” doais as woll with the power of compelliog your oppo- 

— iKMJt to disclose what documents he has in his possession, as with 
Appel- t|,o power of comuelliog their production. The penalty for non-com- 

LATR plianco with an order under s. 130 is the same as that provided by g. 136 
Civil, for non-compliance with an order under s. 127 or s. 129, The Chapter 

— then proceeds to deal with the voluntary inspection of documents. Section 
14 C. 768= ];n enacts " that any party to a suit may at any time before or at the 
12 led. Jur. hearing thereof ^jive notice through the Court to any other party to produce 

anv scecified document for the inspection of the party giving such notice, 
or of his pleader, and to permit such party or pieader to take copies thereof.” 

Section 132 provides that “ the party to whom such notice is given 
shall, within ten days from the receipt thereof, deliver through the Court to 
tho party giving the .same a notice stating a time, within three days from 
such delivery, at which tho documents, or such of them as he does not 
object to produce, may be inspected at his pleader’s office, or some other 
convenient place, and stating which, if any, of the documents he objects 
to produce, and on what grounds.” Tiie notice to be given through the 
[776] Court under s. 131 should require tho party from whom inspection 
is sought to deliver the notice under s. 132 within ten days from the re¬ 
ceipt of tho notice, and under s. 131 the time Ciinnot be curtailed. The 
penalty for not delivering through the Court the notice required by s. 132 
is that the party not so giving it shall no; afterwards be at liberty to put 
in any such document in evidence unless he sati.slies the Court that such 
document relates only to his own title, or that ho had some other and 
sufficient cause.” 

The chapter next proceeds to deal with inspection by order of the 
Court. 

Section 133 enacts that, if any party served with notice under s. 131 
omits to give notice under 3. 132 of the time of inspection, orobjects to 
give inspection, or names an inconvenient place for inspection, the party 
desiring it may apply to the Court for an order of inspection.” 

Section 134 provides that, except in the case of documents referred 
to in tho plaint, written statement or affidavit of the party against whom 
the application is made or disclosed in liis affidavit of documents, such 
application shall be founded upon an affidavit showing (a) of what docu¬ 
ments inspection is sought, (i) that the party applying is entitled to 
inspect thorn, and (c) tliat they are in the possession or power of the 
party against whom the application is made.” Section 135 provides that. 

“ if the party from whom discovery of any kind or inspection is sought 
ohjeefs to tho same or any i)art Miereof, and if the Court is satisfied that 
the right to such discovery or inspection deponds on the determination of 
any issue or question in tii'-pute in the suit, or that for any other reason 
it is desirable that any such is^ue or question should bo determined before 
deciding upon tlie right to the discovery or inspection, the Court may order 
that the issue or question be detei niinod first and reserve the question as 
to the discovery or inspection.” That the provisions of this section were 
not intended to come into operation until after an application has been 
made under a. 133 is plain from a consideration of the fact that s. 136 
enacts the same penalties for non-compliance with an order under s. 133 
as for non-compliance with orders uu.ior ss. 127, 129 and 130, and no 
order could he made [777] under s. 133 until the questions raised under 
s. 135 had been determined. If this view of the Chapter be correct, it 
follows that almost all the proceedings in this case are irregular. 
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In the Orsb place the plaintiff’s application of the 8th March was 1887 
premature, for the notice under s. 131 was served on the defendant on July 2, 

lObh February, three days after all proceedings in the suit were stayed. - 

The application for transfer was refused on 3rd March, and it was nob till Appel- 
then that the ton days' time within which to deliver the notice under LATE 
s. 132 began to run against the defendant. The application was also bad, Civil 
for ic was not supported by an affidavit as required by s. 134. - 

In the second place the defendant's application of IGbh March was H C. 768» 
unnecessary. If she did not want to produce the books for inspection. *2 Ind. Jor. 
all she had bo do was to refrain from delivering the notice under s. 132 
and wait for the plaintiff to apply for an order under s. 133, supported 
by an allidavit under s. 134 

In the third place the defendant’s application of 25th March was 
premature, for there had been no proner application for an order under 
s. 133. 

In the fourth place the plaintiff's ai>p]icatioD of 25th March was 
irregular, for no order for inspection bad been made on the defendant 
under s. 133. 

In the fifth place the order of the Judge of 13tb May. purporting 
to be made under s. 136, is bad, being made without jurisdiction. 

The present position of the parties is this: If the defendant does 
not wish to give inspection of the books she need not do so at uresent, 
and the only penalty she will be subject to is that she will nob be 
allowed, at the trial, to pub in the hooks ou her own behalf unless she 
satisfies the Court that they relate only to her own title, or that 
she had some other and sufficient cause for not complying with the 
notice served upon her on lOth February. If the plaintiff still wants 
to have inspection of the books be may apply for an order for in¬ 
spection under s. 133 founded upon an affidavit under s. 134. The 
defendant may then claim the benefit of the provisions of s. 135. If 
she does, the Subordinate Judge will then have "bo satisfy himself 
whether the right to such discovery or inspection as the plaintiff seeks 
[778] depends upon the determination of any issue or question in dispute 
in the suit, or that for any other reason it is desirable that any such issue or 
question should be determined before deciding upon the right to inspec¬ 
tion if he is so satisfied, he ought to order the issue or issues, question 
or questions, to be determined first and reserve tiie question as to inspec¬ 
tion. In this view of the case it is unnecessary and undesirable to discuss 
the cases cited to us bearing upon the question of plaiotiff's right to 
inspection under the circumstances of this case. 


Only one more point remains to be considered. Mr. Evans contend¬ 
ed that, as the ordor of 13th May was an interlocutory order, and there 
was an appeal from the final decree, we could not interfere under s. G22 of 
the Civil Procedure Code. In support of the contention the learned Counsel 
referred to the cases cited at page 573 of the second edition of Mr. Justice 

learned author’s notes to s. 622 
of the Civil Procedure Code : to Avur Ilassan Khan v. Shea Baksh Sinah (1), 

Seta Biix Bogla v. Shih Chtnder Sen {2), and Badami luiarv.Dinu 

u '3'. . (4). one of the cases cited 

by 0 Kinealy. J the facts were these. The plaintiff brought a suit, alleg¬ 
ing divers breaches of trust, asking for an account and for the appoinb- 
mont of a new trustee. The value of the trust property was five 

(1) 11 LA. 237 =.11 C. 6. {2)13 0.225. (3) 0 A. 111. (4) 12 C. L. R. 148^ 
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lacs of rupees. The suit was instituted on a lO-rupee Court-fee stamp 
as bcipL^ the proper stamp under art. 17, sch. II of the Court Fees 
Act. The Court in which the suit was instituted was of opinion that 
the Court-fee ouf’lit to have been calculated on the full value of the trust 
i roperty, and made an order that the deficiency. Rs. 2,990, should be made 
good within a certain time. Before the time expired the plaintiff 
applied for a rule to show cause why the order should not be set aside. In 
showing cause against the rule it was argued that, if the plaintiff had waited 
until the expiration of the time allowed for making good the deficiency, 
the Court of first instance must have proceeded to deal with the case 
[779] under s. 04 of tho Civil Procedure Code, and that the order 
rejecting the plaint wliich would have been made in due course under 
tliat section, on the ground that the relief was not properly valued, would 
have been an appealable order; and this being so, it was further contended 
that the applicant ought not to he allowed to come in under s. 622 of the 
Civil Procedure Code, when he could l)y law have an appeal in tbe 
case upon the very point he sought to raise under the rule. McDonell 
and Field. J.J.. yielded to this argument; and holding that the case 
was not, with reference' to the language of s. 622 of the Civil Proce¬ 
dure Code “ a case in which no appeal lies to the High Court, ’’ and that 
the matter under dispute ought to be determined on appeal, discharged 
the rule. 

In Uan^e.ran Simjh v. Muhammad Eazail), another of the cases 
cited by O'Kinealy, J., the plaintiff applied by his pleader to a District 
Judge for leave to appeal as a pauper against a decree of a Subordinate 
Judge; the District Judge refused the application on the ground that it 
ought to have been made personally and not by a pleader. The plaintiff 
applied to the High Court to revise the District Judge’s order under 
s. 662 of the Civil Procedure Code. Straight, J., in giving the judgment of 
the Court said : We are clearly of opinion that this application was 
inadmissible and cannot be entertained. Section 622 of the Civil Proce¬ 
dure Code does not, in our judgment, apply to a proceeding of so purely 
an interlocutory character as that mentioned in s.592,” 

^ In Chaitar Singh v. Lekhraj Singh (2), another of the cases cited by 
0 Kinealy, J., tho facts were these : There had been a reference to arbi¬ 
tration under tbe provisions contained in Ch. XXXVII of the Civil 
Procedure Code; the arbitrator had made his award in favour of the defend¬ 
ant; the award was set aside upon the application of the plaintiff on the 
ground of the arbitrator s misconduct. The defendant impugned the 
propriety of the decision of the Court of first instance that the arbitrator 
had been guilty of misconduct," and applied to the High Court to revise 
the order under s. 662 of the Civil Procedure Code. Oldfield, J.. 
in giving judgment, said at [780] page 294 : " We are of opinion 
that we have no power of revision under s. 622. The contention 
that the proceeding for arbitration is a decided case in which no appeal 
lies within the meaning of the section, and therefore open to revision 
under s. 622, is not tenable. The proceeding is of an interlocutory 
character only, made in the course of a suit; it is part of a case which 

15 still undecided, and in which an appeal lies from the final decree. It 
was not the inteutiou to allow of revision of interlocutory proceedings, in 
the course of a suit, which do not determine it. Tbe order, which is the 
subject of this application, will be open to revision by appeal from the 

^ {2) S A. 293. 
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final decree in tbe suit, and even if s. 622 allowed of if:, it would be highly 
inexpedient for us to interfere at this stage of tbe case.” 

In Farid Ahmad v. Dnlari IJihi (1), the last of the cases cited by 
O’Kinealy, J., a District Judge had tr.xnsferred to his own tile a suit 
pending in tlie Court of an Additional Subordinate Judge without notice to 
the defendants and when tho trial of the suit was nearly completed. The 
defendants moved the High Court under s. G22 of tho Civil Proco- 
dure Code to revise tho order of transfer. The application was refused, 
the Court holding that the order of transfer was not one which they could 
revise under s. 622 of the Civil Procedure Code, as it was an order made 
in a suit, and there was an appeal in the case from the final decree. 

These cases no doubt deerde in so many words that s. 622 of the Civil 
Procedure Code does not apply to interlocutory orders when there is an 
appeal from tho final decree. 1 confess that, after a careful consideration of 
the judgments, I am unable to concur in the interpretation placed on s. 622 
of the Civil Procedure Code. I think that the word “case ” in s. 622 of 
the Civil Procedure Code is wide enough to include an interlocutory order, 
and that the words “ record of any case” include so much of the proceed¬ 
ings in any suit as relate to the interlocutory order. It iseasy to imagine 
cases where irremediable injury may be done to a party by an interlocu¬ 
tory order made without jurisdiction, and unless the words of the section 
are clear beyond all doubt to tho contrary, I cannot believe that the Legis¬ 
lature intended such injury to remain without a remedy. 

[781] The other cases cited by Mr. Evans do not, as far I can see, 
throw any light upon the subject. I am of opinion that tbe rule should be 
made absolute with costs. 

Tottenham, J.—Under the circumstances I concur in making this 
rule absolute, but I think that, even if we entertained doubt as to the 
power of this Court to interfere under s. 622 of the Civil Procedure Code, 
it would be our duty to express such an opinion upon the manifest ir¬ 
regularities set out in Mr. Justice Norris's judgment as would induce the 
Court below of its own accord to desist from enforcing the order against 
which the rule has been obtained. 

The rule will be made absolute with costs. 

H. T. H. Ruic made absolute. 


14 C. 78i. 

APPEAL FROM ORIGINAL CIVIL. 

Before Mr. JmlicePrinsep, Mr. Justice Wilson and 

Mr. Justice Norris. 

Nobin Chdnder Bannerjre [Plaintiff) v. Romesh Chunder 
Ghose and others [Defendants).* f3l9t March, 1887.] 

Hindu Law, Contract—Interest recoverable at any one time. Amount of— Damdupat Rule 
of—Act XXVIII of 1855— Court, Ordinary Original Civil Jurisdiction.' 

The rule of Hiodu law, known in Bombay a<j the rule of Damdupat. that do 
greater arroar of interest can be recovered nf any one time than what will amount 
to the principal sum, is neither a mere moral precept nor limited id its appli- 
cation to o ther tha n stip ul ated iptere st. and as a part of tbe Hindu law of 

• Original Civil Appeal No. 26 of 1886. against the judgment of Mr, Justice 
Trevelyan, dated the 2let of July 1886. 

(1) 6 A. 233. 
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c"»trnt;t i-j, in the .absonco of any legislative coactmeot to the contrary, the law 
a.s between Hindus in the High Court in its Ordinary Original Civil Jurisdiction. 

Ant XXVIII nf 1855 deals exclusively with the rate of interest which may 
t>e allowed, and there is nothing in that Act inconsistent with the rule of 
Dtimdupat. 

SaOvibhai Panachand v, Mulchand Hirachand (1) distinguished. 

[R.. C. 810 (813); 23 C. 899 (9C6); 1 C.L.J. 182 (187).] 

Noisin Chunder Bannerjee as purchaser under a deed of 
sale, dated the '2nd day of July, 1883, brought a suit for possession 
of an undivided third part or share of a house and premises, [782] 
numbered o7, Baugbazar Street, in the town of Calcutta, and for 
redemption of the other undivided two-thirds thereof. The plaint alleged 
that the principal defendants were, like their predecessor, in wrongful 
possession of the house, and, although the plaintiff had, since the date of 
his purchase, been ready and willing to redeem'the mortgage, the defend¬ 
ants had refused to give up possession. The plaintiff deposited in Court 
the sum of Rs. 600 as the amount which he believed would be enough to 
satisfy the mortgage debt. Hurro Moni Bewa and another, the principal 
defendants, whilst admitting that their predecessor in title had originally 
held the house under two mortgages, one an equitable mortgage forEs. 100, 
and the other an ordinary mortgage for Rs. 200 with interest at 18 per 
cent, per annum, disputed, the title of the plaintiff’s vendor, stating that 
whatever interest was left in the mortgagors had all been abandoned in 
favour of the defendants' predecessor, who had been in peaceful possession 
of the house and treated it in all respects as his own for a period of 
16 years. 

The cause came on for final disposal before Cunningham, J., who 
gave the plaintiff a decree and directed the Registrar to take the following 
accounts: (a) an account of what was due to the defendants for principal 
on the equitable and legal mortgages, mentioned in the plaint, and for 
interest only on the said legal mortgage at the rate of 18 per cent, per 
annum up to the date of tender by the plaintiff of the sum of Rs. 600 in 
Court; ib) an account of the rents and profits of the house and premises 
numbered 57, Baugbazar Street, since the date of the plaintiff’s purchase. 
The Registrar was further directed to deduct from the first head the 
account found to be due under the second. That ofiicer accordingly took 
the accounts as directed, and. in conformity with the rule of Damdupat, 
allowed only Rs. 200 out of Rs. 528-12, which was found to be actually 
due as interest on the mortgage sum. Exception was taken to his finding, 
and the case came upon further directions before Trevelyan, J., 
who, although of opinion that the Hindu law of Damdupat was the law 
in Calcutta as between Hindus Connoy Audicarry v. JohurLall Didt 
(2)], allowed, in view of the wording of the [783] decree of Cunningham. 
J., the full amount, of interest actually found due on the legal mortgage. 

The question in the case,” observed the learned Judge, “ is whether 
by applying that law I shall not be varying the decree of the 
23rd February 1885; I must give to that decree every possible 
effect, and must give some meaning to every portion of it. * * * * 
The decree provides for the contingency of the amount to be found due for 
principal and interest exceeding the sum ofRs. 600. If the law of Dam- 
dupat applied the amount could not by any process of calculation exceed 
the sum of Rs. 500, I must there fore take it that, for some reason or 

(1) 5 B.H.C.R. A.c. 196. (2) 6 0. 867. 
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other, the learneci Judge (Cunarngham, .T.) has excluded from this case the 
operation of the law of Dam'lupai and has held that the interesc recover¬ 
able is not limited bv that law.” 

Against this decree of Trevelyan, J., the plaintilT appealed. 

Mr. Bijiinerjee (with him Mr. Miillick) for the appellaut.—The con¬ 
struction placed upon tlie decree of the 23rd February is not correct. The 
Registrar was not precluded by the terms of that decree from giving effect 
to the rule of Damdnpat. 

Mr. O'Kincnhj for the respondents.—The Registrar was bound to take 
the accounts according to the strict terms of the decree. The decroe excludes 
the rule of Had that rule been in contemplation the form in 

which the accounts were directed to betaken would have been different 
from what it is now. The law of does not apply to this ca«o. 

This is a case of noortgage where the mortgagee had to account for the 
rents and profits. It was broadly laid down in Narayan hin Babnji v. 
Ganyaram bin Krislmaji (1) that the rule of Damdupat did not apply to 
mortgage transactions. In this case the mortgagees were in possession, and 
under the authority of Nalhubhai v. Muichand (2) the rule is excluded. 
[Wilson, J.—The substance of that decision is that the rule does not 
apply to usufructuary mortgages.] Oanpat Pandurany v. Adarji Dadabhai{Z) 
limits the rule to a case of mortgage where no accounts of reels and pro¬ 
fits have to be taken. Whore a party has contracted to pay a certain interest 
[7841 he is bound to pay that interest, and oven if morally wrong the 
Court is bound to allow the stipulated amount of interest under the Hindu 
law. The authorities with respect to the rule are limited to one case in 
this Court— Ram Connoy And tear ry v Johnr Lall Unit (4). There is no 
such law in the Mofussil —Het Nirahi Sinyk v. Ram Dein Sinyh (5). The 
Statute 21, Geo. III., c. 70, has been repealed, so far as it relates to Hindu 
contracts, by the Indian Contract Act— Madhub Chunder Poramanick v. 
Raj Coornar Dans (G). It is in Mia Khan v. Bibi Bibijan (7) that appro¬ 
val is for the first time given in Bengal to the rule of Damdupal. In Ram 
Lall Mookerjeev. Ilaran Chandra Dliar (8) Peacock, C..T.. held that the 
restriction imposed by Hindu Uw on the rate of interest had not been 
abolished by Act XXVIII of 1855. In Mia Khan v. Bibi Bibijan. Phear. J,, 
dissented from that decision. Damdnpai is a rule of moral and not 
one of legal obligation under the Hindu law. There is nothing in Hindu 
Law to prevent a party from contracting hinaself out of the rule. Accord¬ 
ing to Katyayana stipulated interest must always be paid. It is 
clear from the ancient authorities that so long as the interest is 
received at stated periods the creditor may take any amount. The 
restriction as to interest is one of moral, not legal, efficacy. The 
text of Vrihaspati is explicit upon the point. Manu allows an exorbitant 
rate of interest in certain cases, for instance when the borrower 
happens to be a sea-goer. Compare kalika, kharita and kayika forms of 
interest. There is very small difference between kayika and kalika, 
which deal with interest laid down by the law. These differ entirely 
from kharita or stipulated interest. (Colebrooko’s Digest, Book I, c. 1. 
s. 1, para 2; Book I, c. 2, s. 1, paras. 2 and 30; Book I, c. 2, s. 37, 
para. 35.) If the interest allowed by law is allowed to run on, it is 
stopped when it becomes equal to the principal; but stipulated interest 
is alwavs recoverable. [Mr. Bonnerjec —I do not wish to interrupt; 

(2) 6. B H.C.R.A.C. 196, 

(6) 9 C. 871. 

(8)8 B.L.R. O.C. 130. 
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1887 but all this applies to the rate of interest.] Thera is no doubt 

March 31. that the law ol Davidvpai is a part of the Hindu law of usury. 

[785] If there is any law here which cuts down the law of usury it cuts 
Appeal the law of Damdupat with it—that law is Act XXVIII of 1855. 

FROM Damdupat is uot a rule of limitation different from the law of limitation 
Original ^ piit of the law of usury. It would be a strange thing in the case of 
Civil promissory notes if Damdu2)at was the law. 

- Mr. ^hdlick in reply.— Ravi LallMookerjee v. Haran Chundra Dhar (1) 

14 C. 781. lays dovvn how far the Hindu law governs the Hindus of Calcutta— 
il//a Khan v. Bibi Bihijan (2); Deen Dyal ParavianicJc v. Koylash Chunder 
Pal Chowdkry (3). The rule of Davidupat is clearly a rule of Hindu 
law— Dhondu Jayannath v. Narain Ramchnndra (4); Khuslial Ckand 
Ball Chand v. Ibrahim Fakir (5). The true reason of the rule is that it 
prohibits the accumulation of interest. You may take almost any amount 
as interest if you take it by degrees; but you cannot recover any one 
time more interest than what is equal to the principal. The scheme upon 
which the subject is treated in the Digest is this: Chapter I deals 
with loans, Chapter II with interest, and its suh-divisions deal with 
(a) interest in general, (/>) special forms of interest, (c) interest specially 
authorised, id) limits of interest, [e] debts bearing no interest. There runs 
throufih the various texts the doctrine that the interest recoverable at any 
one time roust not exceed the principal. The text of Vachaspati Misra 
explains the meaning of stipulated interest,” and is quoted with approval 
in Dhondu Jayannath v. Narain Ramnchandra (6). In the Digest the 
article devoted to limits of interest is thus described: "The principal can 
in general only be doubled, Ac..’* and the subject of "rate of interest ” is 
treated as entirely distinct from that of the " limit of interest.” 

iJUDGMENT. 

The judgment of the Court (Prinsep, Wilson and NORRIS, JJ.) was 
delivered by 

Wilson, J.—The plaintiff in this case purchased the nroperty to 
which the suit relates on the 2ad July 1883. the property being [786] 
then subject to two mortgages, one an equitable mortgage for Rs. 100 
without interest, the other a legal mortgage for Rs. 200 with interest at 
18 per cent. The plaintiff brought this suit to redeem the mortgages and 
recover possession of the property. He paid into Court Rs. 600 as 
sufficient to cover all tliat could be due upon the tnorf-gages to the defend¬ 
ants or any of them. He alleged that the defendants or some of them 

had wrongfully obtained and held possession from a time long before his 

own purchase, and for this he claimed mesne profits. 

The case was heard before Cunningham, J., who made his decreOr 
dated the 23rd I^bruary 1885, by which he ordered certain accounts to 
be taken (n) an account of what is due to the defendants for principal 

on the equitable and legal mortgages.and for interest only on the 

legal mortgage at the rate of 18 per cent, ner annum up to the date of ten¬ 
der by the plaintiff of the sum of Rs. 600;” (5) "an account of the rents and 
profits of the house and premises” since the date of the plaintiff's pur¬ 
chase. It was ordered that the amount found on taking the second account 
should be deducted from that found on the first: and provision was made, 
first, for the case of the sum found after such deduction not exceeding the 

(1) 3 B.L.R.O.C. 130. (2) 5B.L.R. 500. (3) 1 C. 92. 

(4) 1 B.H.C.R. 47. (5) 3 B.H.C.R. A.C. 23. (6) 1 B.H O.R. 47 (49). 
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Es. 600 uaid in, and, secondly, for the case of its exceeding that sum. The 
other provisions in the decree were those that are usual in a decree for 
redemption. 


The Registrar took the account.s as directed and made his report. 
The material passage in that report is this : “ There is due to the defend¬ 
ants upon and by virtue of the equitable and legal mortgages the sums of 
Rs. 100 and 200 for principal and the sum of Rs. -028 for interest on the 
principal sum due on the said legal mortgage. Out of the sum of Rs. 028-12, 
I have allowed only Rs. 200. and have disallowed the rest under the 
rule of Damdupat. This finding of the Registrar was excepted to, and the 
case came upon further directions before Trevelyan, J. The learned Judge 
agreed with the Registrar in thinking that the rule of Damdupat, by which 
the amount of interest recoverable atono time cannot exceed the principal, 
was properly applicable to the case, but he thought ho was precluded by 
the terms of the decree of Cunningham, .1., from applying it. lie. tlierefove, 
allowed the [787] exception, and varied the report accordingly. Against 
that decision the plaintiff has now appealed. 

We are unable to agree with the view which the learned Judge has 
taken of the construction of the former decree. The governing passage 
in the decree is that in which the accounts to be taken are denned. The 
first account is of "what is due ” for principal and interest upon the 
mortgages, and it would, wo think, require very strong ground to justify 
us in extending those words so as to include anything not lecally due. 
The fact that a subsequent passage cotuomplaced a result of the account 
which the rule of Damdupat would render impossible is not, in our 
judgment, sullicient. The most that that can show is that the question 
of Damdupat was nos present to the mind of the learned Judge who made 
the decree, not that he considered and excluded the rule. 

Bub it was contended on behalf of the respondent that, on the 
merits and apart from any question arising upon the construction of the 
original decree, there is no rule applicable to this case limiting the 
interest recoverable to a sum equal to tho principal. This involves two 
questions : first, whether the rule of Damdupat, whatever it be. does or does 
not apply in this Court bo contracts between Hindus : secondly, if it does, 
whether it has the effect of limiting the amount of interest recoverable in 
this case. 

It is well settled that in this province, outside the Presidency town, 
no rule limiting the amount of interest to a sum equal to the principai 
prevails. This has been held in Deen Dyal Paramanick v. Koylash ChuU’ 
der Pal Chowdhry(l): Surjya Narain Suiffhy. Sirdhary LaU{2)-. Het Narain 
Singh v. Ravi Ddn Singh (3) and in other cases, and it is no doubt an ano¬ 
maly that there should be one rule in Calcutta on such a point and an¬ 
other outside it. But a comnarison of the history of the law of Contracts 

in the Presidency town with that in other parts shows, we think, that the 
difiference does exist. The Statute 21, George III, c. 70, s. 17 requir¬ 
ed the Supreme Court of Fort William to determine "all [788] matters of 
contract and dealing between party and party in the case of Genbus by 
the laws and usages of Gentus.” There was never any such legislative 
provision in force in the rest of the province. The result was that as 
between Hindus, the Supremo Court was expressly bound to give effect 
to the Hindu law of contracts, and the Hindu law of contracts included 
the law of Damdupat. The High Court by its first charter was required 


(1) 1 C. 92. 
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f,o A(linir]i-;tor bho .same law as the Supreme Court, aud the second charter 
coiHiriii*-)s r.ho same law as was in force under the first. It appears to 
loll'iw of i>'‘cpssity that the law of Damdupat is in force in this Court 
hci'vecn Ifindus, unless there has been some legislative enactment in¬ 
consistent with it. 

The only Act cited said to be inconsistent with it, and therefore 
to overrule it, is the Act for the repeal of tho Usury Laws (XXVIII of 
]S-jb). B'u we think there is nothing iu that Act (which deals 
exclusively witii the rate of interest which may be allowed) incon¬ 
sistent witli the rule now in question. .Vnd the authorities are un¬ 
animous in favour of that view. To this effect are the decisions of 
Sausse, C J., and lorbos and Newton. JJ., in Dliondu Jaaannath v. Narain 
Ramchandra (1) ; of Couch, C.J.. and Newton, J., in Khiisal Chand Lall 
Ckniid V. Ihrnhivi Fakir ''21; of the learned Judges in Nathuhhai PaJiachand 
V. Mukhaud Uirachand (j); of Couch, C.J., and Westropp, J., in Hakima 
Manji V. Mn7Han /lifab Ilaji (4). The same law was laid down hy Wes¬ 
tropp. C.J.. and Nanabliai Ilaridas. J,, in Pava Nafjnji v. Govind Rci'tJiji (5)p 
and re-aflirtned hy Westropp, C.J., and Molvill, J,, in Ram CAandra 
Mankeskwar v. Wtimrav Ravji ((i). and by Westropo, C.J., and Green, J.. 
in Gaupat Pandurano v. Adarji Dadabaki (7). ' In this Court tbe 
authorities lead to the same result. In Ram Lall Mookerjec v. Saran 
Chandra Dhar (8), Peacock, C.J., went even further, and held that 
Act XXMII of 1855 did not effect the rules of the Hindu law 
relating directly to the rate of interest. Tho correctness of this 
view carried to its full extent was questioned by Phear, J., in 
[789] Mia Khan v. Bihi Bihiian (9), but that learned Judge fully approved 
of the Bombay decisions: and the same rule was followed in Ram Gonnoy 
Aunicarrij v. Jnliur Lall DuiMlO). The result is that, in our opinion, the 
rule in question does in this Court apply to contracts between Hindus. 

The question remains whether the effect of tho rule is bo preclude the 
defendants from claiming the full amount of interest in this case. The 
statement of the rule in the first of the Bombay cases already referred to 
has generally been accepted as correct. “The rule of Hindu law is simply 
this, that no greater arrear of interest can be recovered at any one time 
than what will amount to the principal sum.” But on behalf of the 
respondent it was argued that the nature of the doctrine has been totally 
misunderstood, the main contontiioDS being, first, that the rule ot DanidU' 
pat was only a moral preceiit and not a rule of law at all, and, secoodly* 
that it anplied only to interest prescribed by law in the absence of agree* 
ment and not to stipulated interest. The primary source of our knowledge on 
the suliject is, of course, the text of ilanu and the other original authori* 
ties. 'The texts are collected in Colebrooke s Digest, Book I, c. 2: and tbe 
works from which they are taken are now for the most part easily accessible 
to English readers. It was not contended that these texts taken by them* 
selves suegest any restriction or qualification such as that proposed. But it 
w^as contended that the opinions of tbe commentators collected by 
Jagannatha and the views expressed by that learned writer himself throw 
an entirely different light upon the matter. Themainquestion under coosi* 
deration in tlie passages referred to is the rate of interest which might 
la wful ly be charged, and whether there was any restriction in the case of 


(1* 1 B H.C.R 47. 

(4) 7 B.H.C.R.O.C. 19. 


3 B.H.C.R.A.C. 23. 


(6) 1 B. 577. (7) 3 B. 312. 

(9) 5 B.L.R. 500 (505). 


l3j 6 B.H.O.R A. C.196 
(5) 10 B.H.C.R. 362 (385). 
(8) 3 B.L.R.O.a 130. 

(10) 5 C. 867. 
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stipulated interest; in connection with this the rule as to interest not ex¬ 
ceeding the principal is also discussed. Mr. O’Kinealy showed very cloarly 
that some at least of the comraeuiatora were disposed to restrict that rule 
or get 1 id of it altogether as a rule of law; hut it is erjuall)’ clear tliat they are 
far from being agreed as to the principle uuon which, or the extent to which, 
it could be limited, some leaning to the view of a mere moral precept, others 
to confine it [790] to legal as distinguished from stipulated inleivst. And 
though Jagannatha does, if we rightly understand him, express his own opi¬ 
nion upon the main question under discussion whether there was any res¬ 
triction of rate in the case of stipulated interest, we cannot find that he does 
so with regard to Damdupat. Ilarington (Analysis, Part I, s, 3, p. 181) 
says with reference to this discussion : “ A considerable dilleronce of con¬ 
struction has been given by the commentators upon the riindu law of 
contracts to the texts which respeco the limitation of interest and the in¬ 
validity or immorality only of usurious loans and engogemenls. ’ And 
Sir Thomas Strange (Hindu Law, Vol. I. p. 293) says: “ Involved in ap¬ 
parent contradiction the subject is considered hv Jagannatha to be intricate, 
nor has his Commentary always the etTect of elucidating what is obscure 
or disentangling what is perplexed." We agree with these remarks and 
cannot gather any distinct rule from this source. All the later authori¬ 
ties agree in understanding the rule of Damdupat as it has been 
laid down by the Bombay Court. Thus Sir Thomas Strange, in 
the place already referred to, so states it; and in the Appendix to Chapter 
XII he gives a case (p. 473. Edit, of 1830) to which are appended 
remarks by Colebrooke and Ellis, both of whom independently and 
without hesitation state the law to the same effect. Lastly, there is the 
long series of decisions in the Bombay High Court and this Court, from 
the whole of which we must dissent if we were to hold either that the 
rule of Damdupat is a mere moral precept or that it does not apply to 
stipulated interest. And that we are not prepared to do. The anomaly 
of the present state of the law. if it is to bo removed, can only he remov¬ 
ed by the Legislature. 

One other argument it is necessary to notice. It was contended, 
on the authority of Nathnbkai Panachand v. Miikhand Ihrachand (l)[ 
that the rule in question cannot equitably be applied in the case 
of a mortgagee in possession when the account is taken on both 
sides, the mortgagee being as such debited with the rents and profits. 
And it was said that this case fell within the rule there laid down. Bub 
the facts here are very different. The account of rents and profits was 
[ 791 ] nob asked or ordered against the defendants as mortgagees in 
possession, but by way of mesne profits against wrong-doers ; and accord¬ 
ingly they were limited to the time since the plaintiff’s purchase, which 
could nob properly have been done if the account was on the other footing 

The result is that, in our opinion, the order of the learned Judge so 
far as it allowed tlie plaintiff’s exception and varied the report of the 

Begistrar, was wrong, and that the report should have been and should 
now be confirmed m its entirety. 

Appeal decreed. 

Attorney for the appellant: Baboo N. C. Bural. 

Attorney for the respondents : Baboo N. C. Bose. 
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14 C. 791. 

APPELLATE CIVIL. 

Before Mr. Justice Brinsep, Mr. Justice Wilson and Mr. Jtistice Norris, 

Ramdoyal {Plaintiff) v. Junmenjoy Coondoo {Defendant}.* 

[ist April. 1887.] 

Limitation—Suit for partnership accounts—Joint contract—Necessary parties, Omission 
of —ArfrfificJi o/ new dejoidant—Time of joinder, how inateriai. 

A suit was brought for partnership acfounts. Upon the objection of the 
defendant it was found that a nece.ssary party defendant had been omitted, and 
such party was afterwards added as a defendant at a time when the suit as- 
against him was barred : 

Held, that the whole suit was rightly dismissed. 

[F., 7 C.L.J. -266 (267) ; 21 B. 154 (1581 ; Rel. on, 19 Ind. Cas. 963 { Cited. 69 P.R. 
1902; R., 25 C. ‘i85i288}:5 C.W.N. 30» (306); D.. 33 C. 613=3 C.L.J. 576 
(5S2i = lO C.W N. 651 ; 12 C-W.N. 81 ^=6 C.L J. 558.} 

Ramdoyal brought a suit against Junmenjoy Coondoo on the 11th 
September, 1885, for the accounts of a partnership which had been dis¬ 
solved on the 17th September 1882. The plaintiff alleged that he and 
the defendant had been carrying on business as gunny-bag merchants at 
Burra Bazaar in the town of Calcutta in co-partnersbin under the name 
and style of Juumeujoy Cooudoo; that the defondant was a partner with 
capital and he (Ramdoyal) was the working or managing partner with¬ 
out capital, and in consideration of bis service as such it was agreed 
that he should have a three annas share in the profits of the partner¬ 
ship business and get besides a certain khoraki or boarding allowance 
out of the said business. [792] Junmenjoy, while admitting in his 
w'ritteo statement that a business of the kind described in the plaint had 
been carried on. denied partnership, and stated that under a written 
agreement {a translation of which w^as filed in Court) entered into 
between himself, Ramdoyal and one Nittyanund Ilazrab, since residing in 
the district of Burdwan, it was arranged that the plaintiff and Nittyanund 
should act as goraastabs, and in lieu of salary receive respectively a certain 
specified share of the profits. Upon this statement the defendant sub¬ 
mitted that Nittyanund Hazrah was a necessary party, in whose absence 
the suit could not proceed. The case came on for disposal before Norris, J-* 
on the 13th April 1886, when, on the application of the plaintiffs 
advocate. Nittyanund Hazrah was added as a defendant. At the final 
hearing helore Trevelyan. J., on the 22ad July 1887, it was contended on 
behalf of the original defendant (Junmenjoy) that, asunder art. 106 of 
soh. II of the Limitation Act three years from the date of dissolution of 
partnership was the time within which the suit had to be brought, the 
suit was barred against Nittyanund, and inasmuch as Nittyanund was a 
necessary party, the suit was also barred against the other defendant. 

The Court relying upon the authority of Bamsehiik v. Ram hall Coondoo (1) 
dismissed the suit. 

The plaintiff appealed. 

Mr. 1. Apear (with him Mr. Avetoom) for the appellant:—Ramdoyal 
was not a partner. The agreement entered into between the parties^ 
shows that he was a gomastah or servant—Contract Act, s. 242. T^^ 

• Original Civil Appeal No. 6 of 1887. against the decree of Mr. Justice TrevelyaDr 
dated the 22nd of February 1887. 

(1) 6 C. 815. 
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IS nothing, under the circumstances, to prevent the suit from going on in 
the absence of Nittyanund. 

Mr. E, ^Iiilra, for the respondent, was not called upon. 

JUDGMENT. 

The judgment of the Court (Prinsep, Wilson and Norris JJ ) was 
delivered by ' 

Wilson, J.—We think the view taken of this case hv the learned 
Judge who beard it is correct. The ulaint alleged a partnership entered into 
between the plaintiff and the original defendant, under which that defend¬ 
ant was to be the monied partner, the pluiniiii was to bo the manacin'« 
partner, and the plainbilf was [793] to have a certain ^hare in the urotics" 
and the plaint went on to pray relief upon the footing oi the parlnorship 
and in the manner usual m a partnership suit. The defendant denied 
the partnersinp. and said that the real relation between the parties was 
not that of nartner and partner but of master and servant that the plaint 
iff was a gomastah paid by a share of the prolits. and that according to 
the long unaorscood practice io this country (now embodied in the Coorricb 
Act) ho was nob a partner. The defendant aEo raised another objection : 
He said that there were three of theni concerned in the matter that the 
plaintiff was to have a share in the prolits as remuDcration for his service 
as gomastah, and another man. Nittyanund Plaicrah. was to have a share 
also under the same agreement, the original defendant being proprietor 
of the business. The case came on for bearing, and the plaintiff aunlied 
to have that man. Nittyanund Hajcrah. joined as a defendant in the Lit 
which was done, Thera was some discussion before us as to whether the 
plaintiff under the circumstances was bound by liis suit as a partnershin 
suit. It would certainly be an unusual thing to allow a plaintiff who^bas 
alleged one state of facts, as against the defendant who has deniedthatcase 
and alleged another state of facts, to turn round and ask to he allowed to 
carry on the suitand claim relief on the ground that the defendants state 
ment of facts was true and his own false. But supposing that the plaintiff in 
this suit could he allowed todothat and to maintain this suit on the foot 
mg that he was a gomastah entitled to remuneration for his services bv 
receiving a portion of the profits, still it is clear that his suit.asonginallv 

framed was defective. This IS not a case of one contract betweL the 

original defendant and the plaintiff, one hiring of the plaintiff a.s gomastah 
upon the terms of his receiving a share in the profits, and another contract 
with Nittyanund Hazrah made separately by which he was hired ara 

gomastah on the terms of h.s receiving a share of the profits. It is a cal of 
three persons who m one document entered into an agreement, by which the 
business was to be earned on. the orig nal defendant was tr. ha th . 

and the and Nittyanund Hafrah were tot e™ ,oy at~: 

and by which, as between these three persons, it was agreed thnf Th? ^ ^ 
pal defendant as[794]proprietor was to have an lU anL share 
a3.anna share, and Nittyanund Hazraha Uanna share Thn^h^ 
state of things, the suit, as originally framed was elearlv defAlr ^ ^ 
when there are three persons who. under one and the samA™’ 
amongst themselves, are entitled bo share in the nro ^ same agieement 

they hope will be brought into exislence itTs obvbusT^^^^^ 

an account necessany fo^r' the Ling rHe'tZs'Vlt 

fund and dividing them. Then it appears that hvfKaf- 

Hazrah was made a party to the suit, the suit, as against tl, was Wred 
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Now ife has been held more than once that, if a suit is brought by certain 
persons as plaintiffs, and they omit in the first instance to join with them 
as co-plaintiffs persons who are necessary parties, and these parties are 
afterwards added as plaintiffs at a time when for them the claim is time- 
barred, the whole suit must be dismissed. That was so held in the 
case of liamsebuk v. Ram Lall Coo7idoo (1) and also Kali Das Keval Das 
V. ^saltin Bhaovan (2). Arid we can see no distinction in principle between 
the case of one who ought to have been originally a plaintiff and the case 
of one who ought to have been originally a defendant. We think therefore 
that the view taken by the learned Judge who heard the case is correct, 
and that this appeal should be dismissed with costs. 

K. M. C. Appeal dismissed. 

Attorney for appellant: Baboo Preonntk Bose. 

Attorneys for respondent: Messrs. Milter d Mookerjee. 


14 C. 793 (P B ). 

[795] FULL BENCH. 

Before Mr. Justice Mitter, Mr. Justice Prinsep, Mr. Justice Wilson, 
Mr. Justice Tottenham, and Mr. Justice Norris. 


Abdul Aziz Khan (Plaintiff) v. Ahmed Ali {Defendant.)^ 

[loth April, 1887.] 

Enhancemnt of rent. Suit for-Tranferable tenure—Mutation of names—Tenant tcJiiy 
hns trnn-fcrred his holding, Liatility of. 

The main object of a suit for ctibaDccmeDt is to have the contract between 
the landlord and tenant as regards the rate of rent re-adjusted. 

In a suit for enhancement it was found that the defendant had, prior to 
institution, sold his holding, which by custom was transferable without the 
consent of the landlord to a third parly. There bad been no mutation of 
names, or payment of a nazar, or execution of a fresh le^se; but the landlord 
had received rent from the third p.arty and was fully aware of the transfer. 

Held, that the connection of the defendant with the bolding had come to 
an end, and the suit against him did not lie. 


Abdul Aziz and others brought a suit against Ahmed Ali for 
recovery ot rent iu respect of a bolding at an enhanced rate after service 
of notice. The Blunsif, finding that the defonciant had long before the 
institution of the suit sold the holding to one Abdul Karim, a third party, 
who had since paid the rent and was known hy the plaintiff and his tah- 
sildais to be the real tenant, held that Ahmed Ali was no longer liable for 
rent in respect of the holding, and dismissed the suit, but without costs, as 
the Oefendant had neglected to cause the transfer to be registered io f’h® 
zemindai s so isJila. On appeal the District Judge remanded the case under 
s. 566 of the Civil Procedure Code for the trial of this issue, namely. 

whether by the custom of the locality where this land is situated, such 
holdings as defendant s, are transferable, and whether the landlord's consenf! 
is necessary to the validity of such transfers." The Munsif found that 

tlio lyoti holding, like that of the defendant, was transferable without tbo 


lull Bench Reference iu Appeal unders. 15 of Ihc Letters Patent, against 
the decree of lilt. Justice McDonell, dated the 26th March, 1S86, in Appeal No. 5364 
of 1S85. against the deerte of the Judge of Noakhali, dated the 11 th of August. 1885. 
afiirmiiig the decree of the Munsif of Shudaram. dated the 19ih of April, 1884. 

(1) 6C. 815. (2) 7B. 217. 
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previous sanction Of thozemin.iar: hut the dakhtlas wore issued in the 

vendoi s name until mutation of names was effected m the landlord s 
1796J senshta by payment of uazar and execution of a fresli lease The 

H 1 Munsif.and. being satis- 

faed that tlie plamtifi had recognized the transfer of the dcfeudanfs rvoti 
to the purchaser, dismissed the ajipeal. 

The plaintiff preferred an appeal to the High Court, which was dis¬ 
missed by McDone 1. J. On aepeal ngainst that decision under s. lo of 
^le Letters Patent,'Petherara.C. J.. and Cunningham, J.. referred to a Full 
Jdeuch the following question : Having regard to the facts found in this 
case, we refer the question to a Full Bench, whether iu the case of a 
holding held under the custom found bv the llunsif under the order of 
remand (by the District Judge), the vendor is released from liability for 
the rent before mutation of names has been eHected, the na-.ar paid and a 

fresh lease executed, or before any or either of these things has been 
done.” 

The case then came up before the Full Bench. 

Baboo Hajcmba Sath Bos<-., fornho appellants. 

Baboo Aukhfl Chnnder Sen. for the rej-pondent. 

The judgmentof the Court (Mittek, PiUNbEP, Wilson Tottenham 
AND Norius, JJ.) was as follows:- ‘ ’ 

JUDGMENT. 

This is a suit for recovery of rent at an enhanced rate after service of 
notice. The hnding of tlie lower Courts is that the holding in respect of 
which the enhanced rent is claimed had. before the institution of the 
present suit, been transferred by the defendant to a third party who is 
not a party to it, and that such transfer without the previous sanction of 
the plaintiff, the landlord, is valid. 

The main object of a suit for enhancement is to have the contract 
between the landlord and tenant as regards the rate of rent re-adjusted 
The law allows this ro-adjustment iu certain cases. In this case the 
plaintiff, as found by the lower Courts, was fully aware that the holding 
16 now the property of a third party and not of the defendant That 
being so. a suit for enhancement of rent will not lie against the defendant 
who has now DO connection with the holding. We, therefore, dismiss 
the appeal with costs of both hearings. 

_ Appeal dismissed. 

14 C. 797. 

[797] APPEAL FRQM ORIGINAL CIVIL. 

Before Mr. Justice Prinsep. Mr. Justice Wiho7i and Mr. Justice Norris. 

Bolye Chunder Sen [Defendant) u. Laluoni Dasi 
[Ptaintijf).* [2ad May, 1887.] 

Partition-Famihj a,rclling.honse-Parlition wall^Open space of around-Ea'-ement 

taka tbeir respective shares with easements of light and air as betweo ^ 
io accordance with the eiisting slate of the premises. between themselves 


dated 


; of Trevelyar^ 


1887 

APRIL 15. 

Full 

Bench. 

14 C. 795 
(F.B.). 
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In a suit for tbc partition of a family dwelling-house, it was directed that the 
parlies should take their respective shares by mulzial conveyances with liberty to 
the pUiniifi (o raise a pariUion wail. The shares were allotted but no conveyances 
exocuied. 

Held, that in equity the parties must be deemed to have taken as if under 
mutual conveyances, in so far as cooceraed easements of light and air. 

[R.. -ihC. olG (521)=3C.W.N. 409.] 

Lalmoni Dasi brought a suit for the declaration of her right to the 
14 C. 797. access and use of light and air through the ooenings, courtyards and 
yeranJalis on the east side of lier house and premises No. 8/1, Gopikishen 
Pul’s Lane, in the town of Calcutta, and to have certain wall?, which had 
been erected by Bolve Chunder Sou in his nreinises No. 8, Gopikishen 
Pal’s Lane, pulled down by reason of such walls blocking up the said 
onenings. couityards and verandahs. Various objections were raised by 
the lieieudant, Bolye Chunder Sen. It appeared on the trial that the 
premises Nos. 81 and 8 originally formed one family dwelling-house: that, 
upon a suit for partition by one Soshimukhi Dasi against Brojo Nath Pal, 
it was, among other things, ordered on the 14th March, 1871. that "the 
plaintitl’ and defendant do, at die reuuest of either party and at the ex¬ 
pense of the party requiring tfie same, execute mutual conveyances to 
each other of their resnecbive sliares, such conveyances to be settled by 
one of the Judges or the Registrar of this Court in case the parties differ 
about the same, and after the Comniissioners shall have made such narti- 
tion and returned the same and it was further ordered on the 19th of 
December, 1872, that “tbe plaintift' be at liberty to take exclusive 
[798] possession of such portions of the properties as have been allot¬ 
ted to her by the said Commissioners, and to raise partition walls." Lal- 
moni Dasi and Bolye Chunder Son derived their title respectively fro® 
Brojo Nuth Pill and Soshimukhi Dasi. The judgment of the Court of first 
nstance (Trevelyan, J.) was materially as follows : “ " * As I said in 

the beginning of my judgment, the whole question turns upon the meaning 
of the order of the 19th day of December, 1872. There is. I think, oo 
doubt that, apart from any sueeial provision, the owners of a joint family 
dwelling house would, after partition, be entirlei to so much light and air 
as would bo necessary for the reasonable use and enjoyment of the pre¬ 
mises allotted to tliem respectively. The question then is * to what 
extent has the liberty given to Soshimukhi to erect a partition wall 
affected the plaintiff’s rights. It seems to me the liberty to erect a 
partition wall must be viewed differeotly in the case wbere the lie® ® 
partition cuts a room in two. and where that line merely divides a court¬ 
yard or open space. In the former case I think that a partition wall 
means a wall from floor to ceiling ; a partition wall between two rooms 
means a wall which separates the one room from tbe other completely* 
and secures its privacy to each, thus making two I'ooms of the one room- 
Where the line of partition divides a courtyard or open space, it is not, 1 
tliink. so easy to determine what a partition wall means. On the best 
consideration I can give to it, I think that a partition wall, under these 
circumstances, means a wall not only high enough to demarcate the 
partitioned property, but high enough to'secure either side from intrusion 
or annoyance. In fact such a wall as a man would build round his oo®' 

pound. ^ * The result of these observations is, that I thin 

that the defendant is entitled to retain the wall built by him over aga'D^t 
those portions of the plaintiff's rooms which were exposed at tbe 
that No. 8 was pulled down. The wall which runs along the line wbich 
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puts the courtyards must be reduced to a height of six feet. The olaintiff 

rpust also be restraioed from building the wall beyond six feet from the 

floor of that portion of the third storey which was in existence at the time 
of the partition.” 

Fiom this decision Bolye Chunder Sen appealed, and a memorandum 
of objections was put in on behalf of the plaintiff. 

[799] Mr. Kennedy fwith him Mr. Bonuerjee) for tiio appellant.— 

There is no prescriptive right to light and air with regard to a family 
dwelling house ; no such easement where propeity is joint. Here the 
partition took place under the direction of the Court. There can be no 
presumption as to a grant of easement. The case of a partition by act 
of parties is distinguishable. No conveyances were ever executed. 

The following authorities were di.ocussed : Wheeldon v. Bun-ows {D ■, 
Allen V. TiVjlor (2) ■, Blanchard v. Bridges (3); Holland v. Worley U)\ 
ScoU V. Pope (5). 

Mr. Punk {with him Mr. O'Kinealy), for the respondent, was not 
called upon. 

The judgment of the Court (PiUNSEP, Wilson and NoillilS, JJ.}, so 
far as it is material to this report, was as follows; — 


JUDGMENT. 


Wilson, J.—In this case the plaintiff, as owner of the house No, 8/1, 
Gopikishen Pal’s Lane, sued the de enda^t. the owner of adjoining premises' 
in respect of infringements, actual and threatened, of her alleged 
right to the free access of light and air. bv the erection of a wall The 
plaintiff claimed damages and an injunction. Of the written statement it 
is enough to say th -t, amongst other things, it denied the right of the 
plaintiff to the light and air claim^'d. The plaintiff’s house and the tiefend- 
ant’s were formerly one property, farming a family dwelling-house, No. 8, 
Gopikishen Pal’s Lane. In 1871 the defendant’s predecessor in title, who 
was entitled to a three-fourths share of the property, sued the plaintiff’s 
predecessor in title (he is also her husband), the owner of the other one- 
fourth. in this Court for partition. On the 14th Mnrch 1871, a decree 
was made by which the shares were declared, partition was orderen, and 
a commission issued, with the other directions usual in partition decrees 
The decree contains these words : “ It is ordered tnat the plaintiff and 
defendant do. at the request of either party, and at the expense of the party 
requiring the same, execute mutual conveyances to each other of their 
respective shares, such conveyances to be settled bv one of the Judges or 
the Registrar C800J of this Court in case the parties differ about the same 
The Commissioners effected a partition and made theirreturn. On the 19th 
December, 1872, an order was made by which the certificate of the Coro- 
missioners was confirmed, and it was "further ordered that the plaintiff 
be at liberty to take exclusive possession of such portions of the pronerties 
as have been allotted to her by the .aid Commissioners, and to raise 
partition walls ^ The parties took possession of their respective shares, 
and they .and their successors m interest have so continued down to the 
date of the suit. No conveyances have been executed. The share 
allotted to the plainliff s predecessor formed the western portion of the 
premises partitioned, and was covered with buildings. The share allotted 
to the defendao ts pre decessor, where it adjoined the other share 


(1) 12 Cb. Div. 31. 
(4) 3S Ob. Div. 578. 


(21 6Cb. Div. 856. 
(6) SlCb.Div. 554. 


(3) 1 Ad. & E. 178. 
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1887 consisted p'lrtly of buildings in immediate contact with and forming 
May 2 . one block wirdi the buildings on the share of the plaintiff’s predecessor, 
— and partly of open courtyards. These old buildings have been pulled 
Appeal down; and the defendant was proceeding to erect a wall along the 
FROM whole western edge of this land, the effect of which was, it has been 
)UKi(N\L found, to interfere materially with the access of light and air to the 
p / plaintiff's house, The case was heard before Trevelyan. J. The 
learned Judge refused to give the plaintiff any relief in respect of those 
14 C. 797. portions of his premises, which were exposed by the demolition of the 
buildings on the defendant’s land, in other words, he has left the defendant 
free to build on the old sites and to the old height; and so far there can, 
we think, be no doubt that he was right. With tliis exception he has enjoin¬ 
ed the defendant from erecting anything to obstruct the plaintiff’s light 
save by a wall of not more than six fest in height. Against this decree 
the defendant has appealed. No serious exception was taken to the details 
of the injunction ordered, if an injunction ought to issue at all, but two ques¬ 
tions were raised: First, it was contended that, on the evidence in the case 
as it stands, the plaintiff had shown no title to the access of light and air 
as against the defendant; and. secondly, that the learned Judge had reject¬ 
ed evidence which ought to Itave been admitted. As to the 6rst question 
it was contended that, although in the case of a sale or other transfer inter 
parks a [801] grant of the easement claimed by the plaintiff would be pro¬ 
perly implied, no such right can be implied in the case of a partition by the 
Act of a Court of Uw. The question so suggested appears to us one of con- 
sidorable difficulty ; but it is not, we think, necessary to decide it in the 
prassnt case. The defendant’s predecessors in title entered upon the share 
allotted to her, on the streng-.h of the original partition decree of the 
14th March 1871, and the order of the 19th December, 1872. By the 
decree either party could insist upon mutual conveyances; she was, there¬ 
fore, hound to execute a conveyance wnenaver required, and she could 
not in equity be allowed to deal with the ian.l in such a way as would 
defeat any conveyance called for. .\nd the present defendant who takes 
through her, and from the very nature of the case with full notice, is in 
no better position, so that, for the present purpose, the case is the 
.same as if there bad been conveyances. And rho terms of the subse¬ 
quent order very much strengthen the ca^o. It expressly authorized the 
then plaintiff, the now defendant’s predecessor, to raise partition 
wails.” That goes far to negative the righc to raise any other obstruc¬ 
tion; and we agree with the learned Judge in thioking that, when open 
spaces are spoken off, “ partition walls " do not mean blocks of buildiogt 
but such walls as are used for partitioning open spaces. The 6rst objec¬ 
tion bo the decree therefore fails. 

[The other contention as to the rejection of evidence was also decide«i 
against the appellant.] 

Attorney for the appellant: Baboo Bolie Chunder Dull. 

Attorney for the respondent; Mr. M. Dover. 

Appeal dismissed. 
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PEIVY COUNCIL. 

Present; 

Lord Hobhouse, Sir B. Peacock. Sir B. BnugaUoy, and Sir li. Couch. 
[On appeal from the Court of the Recorder of Rangoon.] 

Mylapoke Iyasawmy Vyapooky Moodliar {Plaintiff) V. Yeo 
Kay AND OTHERS {Defendants). [Uth June, Itiy?.] 

Lmitahon Act, 1877, s. 19 niid art 140 -CV/iim to share in immoveable vronertv binder 
tvtil—Achiotcledgment of habilUy—Basis o/ decision oj case. ^ ^ 

The right to pmporty left by will (assunitnR that the testator had power 

[802j doath o( the testator; aud. ih-refore, n claim, miking title to shares io 
immoveable property under a will, h b.rred by time, uales. brought with n 
twelve years from the date of the tostator’.s death under art. UO of Act XV of 

Ackonwledgmeot of liabititv, in order to be within the me»niric of s 19 of ib« 
same Act. must oe ao acknowledgment of luo.hcy to the p.,rso.i who is seeking 
to recover possessiou, or some person through whom be claim-. 

The determination in a cause must be founded upon a'case, either to be 
found in the pleadings, or involved m. or consistent with the case 
made. Eshen Chunder v. Shama Chum Bhutto, (ih referred to., 

[N.P., A.W.N. (1908i 226; P'.33C.613=3CL.J.576=10C\VN SSi-sr HT) aet 

3 Ind. Cas. 719 ; Appl., 6 N.L.R. 67 (''9. = 2 Ind. Cas. 241 R 'i? R 
2 L.B.R. 4 16) : IGM. 220; 25 M. 220 (223) fF B.l; 6 C L J ui fiTo■ 

L. R, 65; 4 Ind. Cas. 579:35 a. 437<439j-:ii aLT Mft oo y’ 

27;U.B.R.(19,2. .nd.Qr.. UI = ,H , 5 “ ) ' 'm 

12 C.L.J. 423 = 8 Ind. Cas. 783 (790) ; D.. 27 ». I6z (.781 j’9 M lowaim ?«’ 

M. 366;11A.LJ. 86i87) = 18 lad. Cas. 95. ] ’ 

Appeal from a aeoree (24th June 1884) of the Eeeorder of Rangoon. 
The suit of which this appeal arose was brought by the present appel- 
lant agam.t tlie respondents to obtain a declaration that the aDDeliant in 
his own right, also as executor of the will of M. I. Mooroogasum Moodliar 
deceased, and as administrator of the estate of M. I, Kristiiasami Moodliar 

deceased, was entitled to the possession of two-fi/ths of oha hnlf « ’ 

“■ riCi:.!! -- “*U'.S 

at Madras on the 19th September 1864, having by ' hfs wll^Xt^d '^t'h'^ 
same day, appointed his five brothers, who all Lrvived him ' Elf ^ 
tors, and baying bequeathed to them, equally h.s rlid ^v 
these words: I will and bequeath that ail the rest roaiA estate m 

tirdWr; my :r“:rui1 -rt 

rd':hrreMihe;?^ Z'fite^b^oJherr/hZ 

The five brothers of the testator were reaneeUv^lv « j n 

sami, Eamasami, KristnAsami, Soobroy and Coomara- 

being the present appellant. ’ ^ PO®fy. the last named 

Soobroy on the 26th August 1865 and 

l^SS^btaiuad probate of the will from tb. High Co“urt“ of MaLe ; and 
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OD the 21st October 1870, the Eecorder of Eanpoon [?C3] granted to 
Kauiasami letters of administration with the will annexed. On the 4th 
Juuuavy 1873, Kamasami died in Madras. In 1882 adminisfration, with 
the will Hnnexer),of the iroperty and credits of Mooroogasum was granted 
by tlio liecoider of Eangoon to Vyapoory, the present a| peilant. None 
of the other brothers ever took out administration in Bangocn to the estate 
of Mooioogasiim, and no distiibuflon of the lespeiti^e sharfS given to the 
brothers under the will was made. In fact, the whole of the five Ids of 
land and buildings had been, along with other lan(Jt=. in the year 1869, 
mortgaged byRamasamito Ceghas Rennet, a resident in Rangoon, 
in pursuance of a prior eejuitahle mortgage by deposit of title deeds, in 
favour of iRe latter, made by Ramasami. To this it was said that Moorooga- 
sum had consented, he having been surety for the mortgage delit. 

Rennet also in 1870 obtained a decree {19th December, 1870) against 
Ramasami for the mortgage debt, amount)ngto Rs. 35,283 ; ard in execu¬ 
tion brought to salp the right, title, and interest of Ramasami tn the lota 
ahovementioned. ourchasirg lliesame himself at theauction, having obtain¬ 
ed leave to bid. Afterwards t2n(i April 1874) Rennet, as the duly empower¬ 
ed agent of Soobroy and Coomarasumi. sold and conveyed the half share in 
the same lots to Bee Moh Chan and Company, and oihets, who after¬ 
wards assigned to certain of the defendants in this suit. 

Kristnasami died at Ifadras on 21st September 1882, Vyapoory 
(also called Mylaioot ! tlie plair tifi in this suit, obtaining sen ii istrationof 
his estate. The plaint which was filed on 12th Septeml er. 1883, admitted 

that the shares of Ramasami. of Soobroy. ard of Ccemaia^ami, might 
have been validly tiansfeired, but claimed the remairinp two-fillhs. The 
deferice was the'tiansfer above slatid, with the assignments from the 
firms, which had purthnsed, losomeof the defendants who had trans¬ 
ferred part of the lurthascd lots to oiheis of tl'.e defendniits ; all of 
whom, however, relied on ihe law of limiialicn in Act XV cf 1877. sch. 

II, art. 140. 

Issues were settled, of which the principal raised the question of 
limitation, and of the validity of the defendants’ title, either absolutely, or 
as purchasers for value, without notice. The [804] Eecoidtr of Rangoon 
(Mr. W.F. Agnew) di^mi^■S(d the suit, with costs, as barred under art. 140, 
sch. II, Act XV of 1877, stating his reasons as follows 
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“ It is not necessary for me to trace the steps by which the property 
sought to he recovered came into the hands of the defendants; the 
first question is whether the suit is not barred by limitation. For the 
defendants it is argued that the case is governed either by art. 140 
or art. 144 of the second Schedule to the Limitation Act, and that, 
whichever may be held to apily, the suit is barred. Article 140 pre¬ 
scribes a period of twelve years for a suit by a devisee for possession 
of immoveable property, to he computed from the lime when his 
estate falls into possession.’ That must begin from the time when the 
devisee became entiilel to possession of the property, which would be not 
later than one vear after the death of the testator. Article 144 
prescribes a period of twelve years for a suit' for possession of immoveable 
property or any interest Il'erein not hereby otherwise specially providedi 
to be computed from the time ' when the possession cf the defendant 
becomes adverse to the plaintiff.’ The possession of Mr. Bennet became 
adverse to the plaintiff at all events on the 24lh of April 18/1, when 
he obtained bis certificate of ^purchaBe from this Court. 
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The plaintiff has nob 8ho\7n any reason for his delay, and it is 
proved that he was in Rangoon from January 1870 to August 1872, and 
he must have been cognizant of the exacubion proceedings, for he says 
that he lived with his brothers, hut whether he was cognizant or not is, 
in my opinion, iroraateriai, for I onpi.ler that his suit is barred under 
art. 110 of the second schedule to the Limitation Act. 

’■ Mr. Porter has argued that s. 10 of the Act applies, and that the 
plaintiff's co-executors were trustees for hitn. The devise was to the 
testator’s five brouhers, to be divided equally between them, share and 
share alike, Tne^e words created a tenancy in common betvvoen the 
brothers Mavman, 4th edition. 2-57J. I am not aware of any 
authority for holding that tenants in common are trustees for each 
other. The fact that the testator's brothers were also appointed his 
[805] eXHfU'ors doss not, in my opinion, make them trust**es for a 
specific pnruose within the meaning of s. lOof the Limitation Act. The 
suit must therefore be dismissed with costs.” 

On this apueal Mr. J. D. Maijn,> an ) Mr. Lamt/, appeared for the 
appellant 

Mr. J. liigbu, Q.C.. and Mr. A. Youtiy, for the respondents. 

For the amiellant it was argue 1 that tno claim was not barred by 
limitation. Rennet's possession from February, 1871, till April, 1874, was 
not adverse to any one except perliaus Ramasami. through whom no title 
could be in uie except in respect of his own share b> those who relied on 
the transfer from Bunnet. Rimasami inav have had possession ; but if 
so. it was, as regards the four broi hers, oniy as agent in respect of their 
interests as renants in common, and as distinguished from his own one- 
fifth. Only the interests of the brothers who assented to ihe sale could 
pass to Bonnet, who was aware of other persons having iuteiests in the 
property, and. on behalf of such other-, he became only ugonr. holding the 
property. Both the conveyances of 1874 were acknowledgments that 
Bennet’s only right, or title, was as agent of Soohroy. who could not dis¬ 
pose of the whole estate. Refeienco was made to Umr-mi-nissa v Maham- 
mad Yar Khan (1). 

Counsel for the respondent were not called upon. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Sir B. PliACO(JK.-The learned Judge in this case has decided that 
the suit was barred by l.m.rafion under the HOth or the U4th article of the 
second Schedule of the Limitation Act. XV of 1877. He stated that in his 
opinion. It IS barred by art. 140. Their Lordships are of opinion that 

;■ mZ ’Ar ““ ™ i-y 

the oeu»e of aotieo, an.i when that TZ Sed^ 

Weetbur;'Vh:LCi*r,e^futrenrsa?d““S 

derab le i.po.anee, a nd their Lr1febi;t the J tlirarnta^Vo TtZ' 
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the purpose of pointiDg out the absolute necessity that the determina¬ 
tion in a cause should be founded upon a case, either to be found in 
the pleadings, or, involved in, or consistent with, the case thereby made.” 

Now what is the case made out by the pleadings, or what is involv¬ 
ed in, or consistent with, the claim which is thereby made ? The plain¬ 
tiff alleges in the plaint that Mooroogasum died on the 19fh September 
1864, having made a will. the6tb paragraph of which was in the words 
following;—" All the rest, residue, and remainder of all my property, 
moveable and immoveable, of which I may die possessed (all being my 
own sole earning, and none having come to me from my father's 
estate) be divided equally between my five brothers, share and share 

alike.” The five brothers included Vyapoory, the present plaintiff, and 
Kristnasami, another brother, fo whose interest in the estate Vyapoory, 
the plaintiff, claims to have succ* eded : he therefore claims to have two of 
the five shares devised by Mooroogasum. He rests his title upon Moorooga- 
sum’s will, and claims that the will gave him a right to recover possession, 
and to have a declaration of his right to possession cf two-fifths of the 
estate, and also to have a partition. He does not allege in distinct terms 
that Moorcogasum had an estate in this prcperty, hut, it is to be implied 
from, or rather is involved in, the statement, which he made in the plaint. 
At paragraph 16 of the plaint he says; " Coomarasami and Soobroy ”— 
those are two of the other brothers—" had no right, power, or authority 
to sell more than their respective one-fifth shares in the land, set out in 
paragraph 7 of this plaint.” Bub when he 6a>s that they bad no right to 
sell more than their two shares, it implies that they had the right to sell 
those two. Then he says,in paragraph I8,‘‘that there remains undivided the 
respective one-fifb'> shares or interests of Vyapoory ’’—that is the plaintiff 
[807] himself—and Kristnasami, deceased, in each of the several pieces 
or parcels of land set out in paragraph 7 of this plaint.” He could not 
have been entitled, nor could his brother have been entitled, to one-fifth, 
unless the testator bad the property to dispose of; and then, having made 
out, or professed to make out, a title under the will, he declares that be is 
entitled to possession of those two-fifths, and he asks to have it declared 
that he is entitled to them, and to have a partition of the estate. 

Now when did his title ari'se, assuming that the testator had the 
estate, and had the power to devise it ? It arose on the death of Mooroo* 
gasum on 19th of September. 1864. The Judge in his judgment puts it 
one year later, and says be must at least have had a title at the expiration 
of one year from the death of the testator. It appears to their Lordships 
that according to the Hindu law he became entitled to his one-fifth on the 
death of the testator. 

The words of art. 140 are: " buit by a remainder man, or a rever¬ 
sioner (other than a landlord), or devisee for possession of immoveable 
property”—which this is: he is claiming as a devisee of immoveable 
property. Then it says the suit is to be brought within 12 years from the 

time when his estate falls into possession. Now, from 1864, he was en¬ 
titled to possession, but Mr. Bennet had the possession : and it is said now 
that Mr. Bennet had not an adverse possession, because he was bolding as 
in the nature of a mortgagee, and that the testator was not absolutely 
entitled to the estate. There is nothing, however, in the plaint from which 
anything of that kind can be inferred. It is to be inferred that the case 
rests upon the title of the testator to devise the estate, and upon tha 
title only. 

«34 
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The issues are: (l) Does the plaint disclose a ijood orsufiBcient cause 1887 
against the defendants, or any or either of them It does not .strictly June u. 
show a good cause of action, for there is no allegation that the testator was — 
entitled: but whatever cause of action it does show is a cause of action PRIVY 
derived from the will of the testator and from the death of the testator, COUNCIL, 
and the title accrued at that time. Then comes the [808] issue No. 2: — 

" Is the plaiotiff’s claim, or any portion thereof, barred by limitation?” 

Now. if his title accrued in 1864. then it is clear that the judgment of 
the learned Judge was correct, and that the suit, which was nob brought 
till the 12th September 1883, is barred. I®*!* 

Then it was contended that by virtue of s. 19 of the Limitation Act, 
an admission had been made which gave a further period from which the 
right of bringing the action waste be dated. Section 19 is this • “If.before 
the expiration of the period prescribed fora suit or application in respect of 
any property or right, an acknowledgment of liability in respect of such 
property or right has been made in writing, signed by the party 
against whom such property or right is claimed, or by some person 
through whom he derives title or liability, a new period of limitation, 
according to the nature of the original liability, shall be computed 
from the time when the acknowledgncent was so signed ” But what 
liability does this mean ? It must mean a liability to the person 
who is seeking to recover possession, or some person through whom 
he claims. Was there any admission made in this case by Mr. Bennet 
at any time, or by any of the defendants ? The admission is said to have 
been made by Mr. Bennet in the conveyance which was executed in 1874. 

It is contended that in that conveyance Mr. Bennet admitted that he 
was liable in respect of the property. The only admission is that he was 
acting as agent for one of the executors in selling the estate. He was 
selling the estate for the purpose of getting paid out of the proceeds of 
the sale. He does not admit that he was liable to be turned out of pos¬ 
session, or that any one had a right of possession as against him, nor does 
he make any admission at all to the plaintiff or lo any one through whom 
he claims. Under those circumstances the clause does not apply. No 
liability has been admitted to take the case out of the statute of limita¬ 
tions ; and under those circumstances art. 140 must prevail, and the 
decision of the learned Judge was correct upon that point. 

Under these circumstances their Lordships will humbly advise [809] 

Her Majesty to affirm the decision of the Court below, and to dismiss 
the appeal. The appellant must pay the costs. 

Appeal dismissed with costs. 

Solicitors for the appellant: Messrs. Frank Rickard^ion Sadkr. 

Solicitors for the respondents : Messrs. Sanderson it Holland. 

c. H. 
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Before Mr. Justice Milter, Mr. Justice Priusep, Mr. Justice Wilson, 

Mr. Justice Tottenham and Mr. Justice Norris. 

In No. 1443. 

Kinu Ram Das {one of the Defendants) v. Mozafprr 
H oSAiN Shah A [Plaintiff) and others iDcfdndants). 

In No. 1535. 

Kinu Ram Das [one of the Defendants) v. LIu.ijatulla 
Shaha [Plaintiff) and others [Defendants). 

In No. 1536. 

Kinu Ram Das (oneof the Defendants) v. KaMARUDDIN 
Shaha and others {Plaintiffs) and others [Defendants].'* 

I23rd May. 1887.] 

Co.sharers»~^Paijment of arrears of recenue by one co-sharer. Effect of—Gharqe — Act X.I 
of 1859, s. 9. CoHSfrwHon of^Lien. 

Held (Hitter and Norris, JJ . dis-senting). —There is no general rule of 
equity to the effect that whoever, having an interest in an estate, makes a pay¬ 
ment in order to save thee-tito ootain^ a charge on the estate, and, therefore, 
in the absence of a statutory en»ctment. a co-shsrrr who has paid the whole 
revenue and ihut saved the estate does not. bv reason of such payment, acquitij 
a charge on the share of his defaulting co sharer. 

Ennyit Bossein Miiddunni'ionee Skahooa {[), overruled; Naoenderchunder 
Ghose V. Kamini Disti2), explained and disiingui.sbed : ^ri$(o Dasi v, 

XaiiprosoMO Ohose (3), approved ; In re Leslie (-I). r«lied on. 

[Dies , 11 M. 452 : 26 M. 686 (F.B.) ; F.. 15 0. 542 (515); 7 C.P.L.R. 42 (43}; 22 0; 
800 .8021: U C.P.L R. Ill |112); Appr., 14 A. 273 (F.B ); 26 B. 437 (442)1 
Expl., 300.794 = 7 C.W.N. 609 I6l 1): R.. 15 C. 656 (661); 13 A. 195 (198) = 
10 A.W N. 228: 25C. 565 (56!1): 26 A 407 (F.B ) = A. W.N. (1904) 74 : D-, 4 0. 
L.J. 79 (84): 21 Ind. Cas 397 (4011 = 18 C.W.N. 129 (135) = 19 C-L.J. 19 (27).] 

Mozaffer Hosain Shaha, Hujjatulla Shaha and Kamaruddin 
Shaha were co-propvietors of Kismut Pargaoa Jahangirpur with [810] 
Madhusudan Chowdhry, Hara Chunder Chowdhry, Shibendro Chowdhry, 
and a luimber of others. The Chowdhrys having failed to pay into the 
Collectorate the Government revenue in respect of the said mahal on 
account of the kists or iustalraents falling due on the 28bh June and 6th 
October 1884, and I2tli January 1885. Mozaffer Hosain, Hujjatulla, and 
Kamaruddin. in order to protect their own rights in the estate, deposited 
the same in certain proportions by separate chalans, and thereby saved 
the mahal from sale. On the 4th May 1885, the shares of Madhusudao, 
Hara Chunder, and Shibendro were sold by auction in satisfaction of a 
decree for money contributed towards the payment of previous instal¬ 
ments, and purchased by Kinu Ram Das. Mozaffer Hosain, Hujiatulla, 
and Kamaruddin thereupon brought a suit, each of them separately! 
against the three Chowdhrys, Madhusudan, Hara Chunder, and Shiben- 
,dro, and Kinu Ram, the auction-purchaser, for a declaration tha t the 

* Full Bench Rofereoce in Appeals Nos. 1443. 1535 and 1536, against the deoroea 
•ofC. A. Kelly, Esq.-Judgeof Dinajpur, dated the Slst of May, 1836, affirming the 
decrees of Baboo Jugobondbu Ganguli, Subordinate Judge of that distriot, dated th9 
BOth November, 1885. 

(1) 14 B.L.R. 155. 

(3) 8 C. 402. 
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(2) 11 M. I. A. 258. 

(4) L.R. 23 Ch. Div. 562. 
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shares of the defendants (Chowdhrys) in the mahal were liable, as if 
under a mortgage lien, for the satisfaction of the amount contributed 
towards the Government revenue, and prayed that the debt might be 
^aliaed by the sale of the said shares. Of the defendants. Kinu Kam 
Das alone entorei appearance. The two issues of law raised in the case 
were: (1) Whether fractional contribution of Government revenue can 
create any charge on the shares for which revenue was paid ? (2) Whetlier 
such cliaige, if created, is extinguished by Kinu Ram’s purchasing ilie 
shares in satisfaction of a prior charge of revenue: and whether Kinu Ram 
purchased such shares void of all encumbrances ? On the first i.ssue, it 
was argued on behalf of Kinu Ram that the fractional payment made 
by each of the plaintiffs did not save the estate from sale, and in order 
to create a charge on the estate it must be shown that the navinent 
saved and benefited the estate —Chunder Jloy v. Hup Lall 
Das (l).” It was further argued that, if the charge was declared at all. 
the Court should first pass a personal decree against the Chowdhry 
defendants, subject to the condition that, if the money decreed 
could not be levied from them personally, then it must he levied 
from their shaves of the estate for which thr revenue was contributed. 
[811] The Subordinate Judge, however, found that the fractional pay¬ 
ment made by each of the plaintiffs went to save tl»e e-tate as much 
as the aggregate amount, and was of opinion that Nohui Chunder Uoy v. 
Hut) bail Das (1) rather supported the case of the plaintiffs and enuiled 
them to look for the recovery of the contribution rnonev from the estate, 
oven if such estate had passed into the hands of a third party after pay¬ 
ment of the contrihui-ioD money. He also relied upon the provision of 
ss. 88. 89 and 100 of the Transfer of Property .\ct. It was argued on the 
second issue that. wh«u the shares were once sold to Kinu Ram Dhs in 
satisfaction of a prior charee./^i«/ is, a charge created l)vpa\ ment of Govern¬ 
ment revenue wliicli fell due prior to the disputed kists of the present ca-o 
tliey could not he re-sold on account of any subseauont charge that might 
have been created by the nlaiutia's. The Subordinate Judge was substan¬ 
tially of opinion that " Governtnonb revenue is always a first or para¬ 
mount (jbarge on the property for which revenue is payable, whether 
it be paid for the first kist. second kist or third kist of revenue * * * 

Revenue, whether for first, second or third kist. is always a first or para- 
mount charge. • It is an equitable principle the case-law has 

decided that, if by the payment of Government revenue the estate is saved 
and protected from sale, the person who is the owner of the estate or 
who afterwards becomes the owner of the estate, and is benefited bv ’the 
protection cannot plead that the money paid to effect that prolectioD 
oughtnotto be acharge on the things protected." The Subordinate 

olriotTdt «'ar. affirmal by tbe 

Kinu Ram Das appealed to the High Court, 
the Pran^nick). for 

Baboo Srinath Dos. and Baboo Gurudas Sanerjoe. for the reapond- 

Tbe Court (Wilson and O’Kinealv TT I au a t. » 

Bonob with the following observations 


1887 

Mat 

Full 

Bench. 

14 C. SOI’ 
(F.B.), 


OVn-68 


(1) 9 0. 877. 

537 



1887 

MAY 22 . 

Full 

Bench. 

14 C. 809 

iF.B.}. 


14 Cal 812 INDIAN DECISIONS. NEW SERIES [Yol. 

The question raised in these appeals may beshortly stated thus :[8l2] 
Whore one of two co-sharers in a revenue-paying estate pays the whole 
revenue in order to save, and so does save the estate, is lie entitled to a 
charge upon the share of his co-sharer to the extent of the latter’s 
share of the revenue as against a purchaser. No such charge is given 
by any express s’atucory enactment. The question must, therefore, be 
decided on general principles of law. In Euayet Hossein v. Muddim- 
vioonce ShahooK (l). MarKHY and Mitter, JJ., decided in favour of such 
a charge on general principles of equity. But that decision was based 
to a great extent upon a dictum of the Privy Council in Noqender- 
chuider Ghose v. Eamini Dasi (2), and it appears to us questionable 
wherher that dictum was intended to apply to any case except that of 
payment by a mortgagee In Nobui Chunder Roy v. Rup Lall Das (3). 
McDonRLL and Field, JJ., expressly followed the earlier decision. 
And the same view seems to have been taken by Mitter and Mac- 
lean, JJ.. in v Hornkk Naram Sinyh (4). Oo the other 

hand, in Kristo Mohinee Dasi v. Kaliprosono Gh^se (5), GartH, CJ., 
and PoNTiFKX, J., expressed great doubt as to the existence of any such 
charge as that contended for; and intimated that, had it been necessary 
to decide the point in that case, they would have referred it to a Full 
Bench. We share the doubts expressed in the last-mentioned case. We 
do not see how the charge in question can be upheld, unless there he some 
general rule of equity by which an outlay properly incurred by one 
co-sharer upon the common property is charged in rateable proportion 
upon the share of his co-owuer. English Courts of Equity do not seem 
to act upon such a rule— Ex parte Young (6J; Knyv. Johnston (7). And 
except so far as the cases above referred to support it, we are not aware 
that such a doctiine has been established in India. Wo refer to a Full 
Bench the question stated at the beginning of this order of reference. 

On the hearing before the Full Bench— 

[813] The Advocate-General {with him Baboo J-isoda Nund Pra- 
manick), for the appellant.—There is no piinciple of equity which gives 
the lien. A co-sharer upon payment of the whole revenue becomes 
entitled to coutribuiion, which is a personal liability, and does not 
extend to a charge on the estate. On reference to s. 9, Act I of 
1845, it appears that the Legislature did not declare any lien in a kindred 
case. In the corresponding section in the later Act, namely, Act XT of 
1859, lien is for the first time declared by an additional clause in favour of 
a mortgagee who may have paid the revenue in order to protect the estate. 
The Legislature did not think there was a lien in any other case, or it 
would have so declared in express terms. The addition of the last 
clause in s. 9 clearly shows the intention of the Legislature to confine 
the principle to the case of the mortgagee alone, or why declare the 
law in part and leave out the rest. The principle of equity, relied upon 
in Enayet Hossein v. Moddumneonee Shakoon (l), is founded upon a dictum 
of the Privy Council in Nogenderckunder Ghose v. Kamini Dasi (2). 
That was a different case, and the dictum of their Lordships has no 
application to a case like that of a co-sbarer. The principle of equity 
contended for would be conducive to the greatest mischief if the co-sharer 
who paid the revenue came in after a furbure sale of the estate--Coote on 
“Mortgage, 4‘20. No lien belongs to a tenant in common agains t the share 

( 1 ) 14 BLR. 165. (2) 11 M.t.A. 268. (3! 9 0. 877. 

(4) 6 0, 549 = 8 C.L.R. 209. (5) 8 C. 402. (6) 2 V. & B. 242. 

17) 21 Beav. 636. 
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of the oo-fcenant. [Mitter. J.—This is a peculiar payment by which the 
estate is saved, and it has been held that even the theory of a previous 
request is not necessary to render the defaulting co-sharer liable.] The 
two things are very dififerent—the mortgagees’ case and the co-sharers’ 
•case. iMiTThK, J.—Before the Act of 1845 there was no law as to 
■contribution.] The principle of contribution is a recognized prineiole of 
equity. The doctrine of salvage has no application to a case like this. 
The following authorities were discussed : Gobtndpersaud Pundit v. 
Soonduri Kumoar Dehia (1); Faoan\. Sreemotee Dassee{2); Nooender- 
■chunder Ghose v. Kamini Dasi (3) Kristo Moktni Dasi v. Kali [8J4] 
Prosunno Ghose (4); Kay v. Johnston (5), Ex parte Young (6). 

Baboo Srinoth bass (with him Baboo Gxiru Das Banerji), for the 
respondents:—Government revenue is the first charge on an estate. 
Whoever pay.s the Government revenue pays for the estate and 
not for any particular person, and thus acquires a lien on the estate. 
Section 9 of the Sale Act, it is true, speaks of a personal liability ; but 
there is nothing to show that thar. is the whole remedy intended. For the 
principle upon which a co-sharer becomes entitled—see Pambux Ckittangeo 
y.Madhusudan Pal\l). [Wilson, J.—Can you show any authority that 
any person interested in the estate, who has made any payment by which 
he has saved the estate, has a lien]? 


Baboo Guru Das Danerji followed:—The doctrine upon which we rely 
is supported by reason and analogy as well as by authority. There 
is no binding authority to the contrary, nor any statute, and the decided 
cases are in favour of the doctrine. [WiLSON. J.—Is there no hardship 
on the purchiiser ?] The purchaser ought to be bound even without 
notice. [Wilson. J.—He must go back for 12 \ears.) Yes. but there 
is no hardship: the principle protects the co-sharer on the one hand and 
does harm to lo one. A bailee is allowed his lien ; for his labour must be 
remunerated. Compare also other cases of lien : the partner’s lien, Coote 
on MortgHge, C15 ; Linriley on Partnership, 3rd Ed., 70. Consider the 
nature of the lien which a puisne encumbrancer \\^%~Gokaldas v. Puran- 
mal Das (8). Tlie undor-tenants’s lien is explained In s. 13, cl 4 Reg 8 of 
1819. See. also Beng. Act VIII of 1809. s. 62. The same principle is 
mamtained iii the Bengal Tenancy Act—a. 171 of that Act. See Nogender- 
.chxindcr Ghose v. Kavimi Dasi (9): Doddtnglon v. Ualiet (lOJ; Feathontone 
i.Mitcheinny. Hamilton v. Denny in). [Mitter.J.- Tn re Leslie (13)i8 
some what agairjst yon. i Ram [813] Dut Singh v. Llorakh Narain Sing 

(14J; Nob.n Chunder Boy V Hup ball Das ( 15 ). The autboritv of Enayet 

Hossem v. Muddnnmoonee Shahoon is not shaken by Kristo Mohim Dasi 
V. Kahprosono Ghose (4). The latter case overlooks the fact that one co- 
sharer has an interest in the lan.l of the other co-shirer. 


The Advacate-Geueral in reply -When a puisne mortgageepays off a 

prior mortgagee be must make a declaration that he wants to keen it L 

The "f a co-tenant is different from that of a co-narteer Aa in Hnn 
isee also Mcran v. Miitu Bibee (16). Partner. As to hen, 


11; 8.D *0(1656, 867. (2, Ma„h 276. 

Ill! l-b! 2 !:Jb’.“Df,"6‘6"’;',5 !I 

416) 80. 877. W.2a Manias 


(3) II M.I.A. 253. 
(6) 2 V. and B. 242. 
(B) 1C C. 1035. 
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The judgmenbs of the Full Bench were as follows:— 

JUDGMENTS. 

Mitteu, J.—After carefully considering the arguments addressed to 
us in tills case, I retain the opinion which I expressed in Enayet Hossein 
alias Dhinnoo Meav. Muddmmoo^ice Shahoon (1). In the majority of 
cases as observed in that decision, a contrary view would result 
in inju>tic 0 . Generally a co-sharer defaults to piy bis quota of 
Government revenue when he is in insolvent circumstances. In 
t ho-^e cases a mere personal decree against the defaulting co-sharer would 
be useless. On the other hand, if the principle laid down in that case be 
adnutpd, I cannot conceive of any instance in which injustice is likely 
to be done to any party. In cases not governed by any particular legislative 
enactment, Courts in this country are directed by tlie Legislature to act 
according to justice, equity and good conscience. It seems to me that if in- 
this case we give effect to a principle which prevents injustice in many 
cases and in no conceivable case operates unjustly, which h'»s been acted 
uuon for more than 12 years aud which had been adopted by the Legisla¬ 
ture in cognate subjects, we shall be stricily following the direction of the 
Legislature referred to above In Enayet Hossein v. Muddunmoonee 
Shahoon (l), Mr. Justice Markhy and myself to a great extent relied upon 
a dictum of the Judicial Committee of the Privy Council in Noqender 
Chumler Ghost v Kamini Dasi (2). It has been suggested that that 
[816] dictum was intended to be applicable to payment of Government 
revenue by a mortgagee only. It is true that in that particular case the 
payment of revenue was made by a mortgagee, but it seems to me that 
the dictum was laid down in terms wide enough to include any persoQ 
wlio is interested in making it. If it was intended to be apclicable to 
fiayment of government revenue by a mortgagee only, I imagine it was 
also iutended not to give to the mortgagee in respect of this pvyment 
any right superior to that which he has under tlie mortgage. Thus 
if a second mortgagee makes the payment, he would not be entitled 
to priority over the first mortgagee in respect of such payment. But 
that that was not intended is clear from the express language of the 
dic'um. It says: “Considering that the payment of the revenue by 
the mortgagee will prevent the taluk from being sold, their Lordships 
would, if that were the sole question for their consideration, find it 
difficult to come to any other conclusion than that the person who bad 
uch an interest in the taluk as entitled him to pay the revenue due 
0 the Government and did actually pay it, was thereby entitled to a 
barge on the taluk as against all persons iuteresied there in for the amount 
of the money so paid.” According to this dictum, therefore, a p-*rson. who 
makes the payment under the circumstances mentioned there, is entitled 
to a charge for the money paid as against all persons interested therein. 

It follows, therefore, that if a second mortgagee makes the payment, ho 
would be entitled toacuarge for the money paid by him as against the 
first mortgagee. This is exactly the principle upon which certain Irish 
cases, to which I shall refer hereafter, have been decide 1. Then, again, 
describing the cl$,ss of persons who would be entitled to a charge by 
ment of Government revenue, their Lordships used the expression : That 
the person who had such an interest in the taluk as entitled him to poy 
the revenue, itc.” This description is wide enough to include all persons- 

(1) 14 B.L.R. 156. : (2) U M.I.A. 258. 

540 



'yllj KINU DAS V. MOZAFFER HOSAIN SHAHA 14 Cal. 818 

interested in making the payment. The judgment of the Judical 
Committee was delivered by Lord Romilly, then Master of the Rolls, and 
it has been said that his Lordship, in deciding cases in his own Court 
has disap;roved of the dcetrine which it is contended has been 
[817] laid down by the dictum in question. But no .English ca^e has 
been cited Itefcre us showing that he entertained a different opinion. It 
seems to me il at in holding that a nerson who is interested in protecting 
the property by pa>ment of Government revenue is entitled to a charge 
by making ihe pa\meiit as ngninst all persons interested therein " his 
Lordsliip has l utitcn the principle of a salvage lien. The L-giJhiiure 
in this couhtiy lu'S also ndopfed this principle in the last two Bem-al 
Tenancy A<'is. It was for the first time recognized in Rr« VIII 
of 1819, s. 13. which enacts that money advanced bv an undeMenant 
to protect the superior putni taluk irem sale *'shall be considered as a 
loan made to the proprietor of the tenure preserved from sale hy sinh 
means H e. hy pa>mnit). and the taluk so preserved shall he the srcui-ity 
to the persrn or pc nous making the advance, who shall heccnsid.red 
to have alien thereupon in the same manner as if the loan had b en 
made upon mortgage ” In tiu* sale law of 1845, a personal remedv was 
given to persons who are not co-sharers, and who are iirtere-t-d to 
pay the revenue to I rotect their interest. In the sale law of 1859 (he 
game provision wns made with this addition, that in the case of a hoh^er 
of a lien the amount paid by him “shall be added to the amount of tire 
original lien.” In the Rent. Act of 1869. s. 62 extends ihe provisions 
of s. 13 of Reg. VIII of 1819, cited above, to payments made 
by Don-defaulting unr^er-tenants to save the sunerior tenuio from sale 
The last enactmont cn this subject is contained in s. 171 of the Bengal 
Tenancy Act, 1885. w hith provides that the amount paid in order to 
prevent the sale of a tenure or holding by * person having an in-ereat in 
it, which interest would he voidable upon the sale thereof “ shall be 
deemed to be a ueht bearing interest at 12 per centum per annum ar d 
secured by a mortgare of the tenure or bolding to him.“ Jt further provl- 
desthatthis ' mortgage shall take priority of overv other charge on the 
tenure or holding ctl er than a charge for arrears of rent.” It was contended 
before us t hat the sale laws of 1845 and 1859 giving only a personal remedy 
the intention of the Legislnture was that an owner of a fractional share 
of a zemindari should not be deemed to have acquired a [818] charge uron 
the remnining sham lor saving tl.o w hole zemindari by the payment of Gov 

eriimeDfc i'ev,-m,e Arloptmc this ..rfiument the Sedder Dewanv Adawlut 

m Gohmdpennv^ PmicIUv. Uussummat Soovduri Kummr Dchail) and ll.e 
H.Bh Court ,n Pagan v. Smmolec Vns, 12) decided ayaiest the existence of 
this lien. The recisjon of the Judicial CommitteA in 
Ghose V. Srimad Kamini Vast. (3), cited above was passed in L J^^\ 
this lai.er judgment of Ihe Hieh Court. Hiving resard t "hi d I 
down by tl e Judicial Committee and extracted fbole it is clem- thTi 
Lordehits did rot ap,rove of this argument. Thev cbsl v'e '■ Ti.tt 
(i.c., the section in the sale law of 1845 bearine Inon fhll' i T T 
authorises the tersonal action, but it gives no rlmedt 
which it leaves to tbe then existing lawj' ^ 

of 1860‘’a“lflV62™*Iei:":i\o " “the :oZ “'I '“''f 

dir aot bearing upon the question under our considerftion™ 'TWs''Va“s 


(1) B. D, A. (1666) 667. 


(2) Uartb. 266. 
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1887 the state of the case-law on the subject wbeo Enayet Eossein v. 

May 23. MuHflimmoonee Shahoon (l) was decided. The principle laid down in this 

— decision was acted upon in Nobin Chunder Roy^y. Hup hall Dass (2), 

Full decided by McDunell and FIELD. JJ., in Ra7n Dull Singh v. Eorakh 

Bench. Namm Singh (3). decided by MaCLEAN. J., and myself, in Mohesh 

— Ciivnder Banerji v. Ram Prosuiino Chou/dhry{4:), decided by JACKSON and 

14 C. 809 XOTTKNHAM, JJ., and in Deo Nundun Agha v. Deshpntty Singh {5), 

deciiied by .lACKSON and WHITE, JJ. At first sight the case of Mohesh 
Chunder Banerji v. Ram Prosunno Chowdhry (4) does not seem to 
touch the question under our consideration ; but on a closer analysis 
of the judgment, it would appear that it not only affirms the nrinciple 
in Enayet Eossein s case, but goes further, though in the same direction. 
The facts of that case are these. The plaintiffs, appellants, were 
the holders of a bond executed by defendants [819] Nos. 1 and 17, 
in which a putni taluk was hypothecated as a security for the loan. 
The talnk belonged to the defendants Nos. 1 to 40. On the 13th of 
May, 1875, i.e., on a date subsequent to the bond, the putnidars 
made default to pay rent to the zemindars. The taluk was advertized 
for sale under Keg. VIII of 1819. The plaintiffs, in order to 
protect their interests as mortgagees, paid the rent. In May, 1876, 
Messrs. Gisborne & Co., who were also made defendants, are alleged 
to have deposited a certain amount of money in order to save the taluk 
from being sold in execution of a decree in a suit brought by the zemindars 
against the putnidars. They vvere assignees of a dnr-putni interest in the 
taluk. Tlie plaintiffs sought to recover the sum advanced under the bond, 
as well as the sura advinced by them to protect the putni from sale. 
The lower Court decreed the claim covered by r.he bond against the 
defendants Nos. 1 to 4. 17, 18, 19 and 22. i.c, against persons who 
signed and made the bond.* and those, who being co-parceners in 
tlie property mortgaged, by their presence and acquiescence were held 
to have taken part in the transaction. As to the rest of the claim, 
the lower Court held that the payments were voluntary, and that 
the plaintiffs acquired no charge upon the putni taluk in respect of 
them. In appeal to this Court by the plaintiffs it was contended on 
behalf of Messrs. Gisborne & Go., respondents, that the payment made 
by them being the last payment made for the purpose of saving the 
taluk, was entitled to priority on the principle applicable to bottomry 
bonds. This Court held that the decree regarding the claim covered by the 
bond wiis right; but the learned Judges were of opinion that the pay¬ 
ments made by tho plaintiffs to protect the sale of this land under 
the putni sale law were not voluntary payments, but constituted a good 
charge on this property, aud it makes no difference for this purpose 
whether the suit upon the bond is followed by a decree ^s against all the 
defendants sued or against a part of them. They further directed an enquiry 
into the claim put forward by Messrs. Gisborne & Co. Now it seems to 
me that, in declaring the payments made to save the putni as a 
charge upon the whole taluk aud not only upon that Mortion which 
was found to [820] have been mortgaged, the learned Judges affirmed 
the principle laid down in Enayet Hossein's case, and in directingan 
enquiry into the claim of Messrs. Gisborne & Co., they went further in 
the same direction by indicating their inclination of opinion that the rights 

(1) 14 B.L.B. 155. 12) 9 C. 877. (8) 6 C 549=8 C.L.B. 209. 

(4) 6 O.L.B 28. (5) 6 C.L.B. 210 note. 
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of the parties olaiming such a charge should be regulateH bv the principle 
of salvage hen. Unless that was the ioolination of their opiiiion, it would 

bye been unnecessary to direct a further enquiry into tiie claim of Messrs. 
Gisboroe & Co., because that claim consisted of payments made subse¬ 
quent CO those made by the plaintitfs The learned Judges were evidently 
inclined to the opinion that the payment alleged to have been made 
by Messrs. Gisb)rn 0 & Co., thougo made last in point of date. Klionld 
be deemed to have priority ovm* the earlier payments made bv ti e plain¬ 
tiffs. Referring to those eaj^es. Sir Charles Sargent. Chief Ju^rirH, and 
Mr. Justice Birdwood, in Achiit Ham Ghundra Pai v. Hart KunU. (1). 
said (page 319); “We think the Cilcutti decisions to which we have 
referred as recognizing a charge in those rases in which the assessment 
is paid by a part-owner to save the estate, am in accordance with 
equity, justice, and good conscience, and should be followed in this coun¬ 
try. The only case in which a doubt has been expres'^ed as to the 
existence of any such charge as that coutended for is Knsto Mohinee 
Dasi v. Kaliprosono Ohose (2). But that case was deci.ied upon 
other points which rendered it unnecessary to deci-le tlie questiou 
under our consideration. Mr. Justice Pon-itex in delivering Ids judg¬ 
ment says : “ Flad it been necessary to deal with this question \ve 

would certainly have reff'ireJ it to a Full Bench, for we sue not, as at'nre- 
aonc advised, at all satisfied as to the correctness of tho-e decision^. They 
no doubt enunciate what at the first blush seems to be an attiactive and 
catching equity, hut it is difficult to s>e on what foundation such an equity 
could rest. Mr. Pugh has attempted to support the cases ivferreil to oil 
the authority of certain .Irish cases which are treated as insuranc-^ caUs 
It is sufliciont with respect to those cases to say that there is a substantial 
difference between them and the nrosent case. In all of those cases the 
person who claimed the lien was [821J previously interested in the estate 
which his payment went to save. Hut in the present ca-^e A had no interest 
in Id's share of the share originally held bv A and B, and it may ho rem irk 
ed that none of the Irish cases go the length of establishing a personal 
liability.” If what is enunciated in tho.se eases at the first blush se^^ms 
to be an attractive and catching equity, then, unless it is shown that in 
some cases it re.sults in injustice, there would be no subsUntial ground 
for rejecting it after it has been acted upon in our Cmds for several 
years. If it had been simuly an attractive and catching equity the 
Legislature in this country would not have adopted it in the 'renenr 
Bengal Tenancy Act. 1885 I shall show hereafter that tlZ is no 
substantial diflerence between the Irish cases referred to above and ihn 
present case. In order to give rise to the equity it is not necessary that 
A should have an interest in D’s share, but it would he J 

held by the.r Lor.lsbips of the .Judicial Committee in Nog^^dcf chmlr 
Ghoses ease, . ^ has such an interest in the taluk owned bv him and 

fouXTon ro" such fn ":quh; Tr^rave at 

It be not aoted upon it would result in injustice in^ma n etes and 
Its adoption does oot operate unjustly in any conceivable 00 ^ TWa 
appears to me to be a sufficient foundation for ■ fi u 

tbe Legislature in this country has approved of it and ^ ^ 
it in 8. 171 of the Bengal Tenancy ^^8^ I enunciated 

reaso nable to suppose that it it were not well founded, It tu?dtl 
(1) 11 B. 818. - 
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have b?en adopte'l by the Legislature io the analogous case of payment of 

In the reference order it is staled that English Courts of Equity 
do not 5 -eem to act noon such a rule as was laid down in Eiiayet Hoaseina 
CUM, and in suuoort of this proposition En parte Tow (1), and /f'Zi/ 
V. Johu'itoH (2) have been referred to. In Ex pane Young the Ucts 
were tlie'O: Two of the part-ovvners of a ship became bankrupts 
ami their share in the ship was soil by the assignee. Young for 
himself and other part-owners applied out of these s ile-proceeds for a 

[822] liquidated amount duo to them by the bmkrupts, who were the 
managing owners, for freight and earnings after deduc ing oKpenses ou an 
a.;count tieirig tak'^n. This application was bised upon the contention 
that the part-owners of a sliip. thougii tenants in common, are entitled 
to consider it as a chattel u'-ed in the partnership and as liable to be 
dealt with as partnership effect?. This contention was overruled. It 
seems to th it this decision does not touch the question undT oiir con- 
sidera’ion. In Kay v. Johnston (2), the pliintiff and the defendmts were 
joint owners and in joint-occuuation of a house. The plaintiff advanced 
to the defendants some money which was spent in the house in decora¬ 
tions and improvements. It was decided that the plaintiff was not 
entitled to a lien on the sham of the d'ffendant, in resuect of money 
which was originally his. but was advanced to the defendant and laid out 
bv him in the decorations and improvements of the house. This case 
is distinguishable from the present case. Here the plaintiff was not com¬ 
pelled to pay any money for the protection of his interest in the house. 
It was paid quite voluntarily to improve the house. Such voluntary 
payment coulii not reasonably he held b> be a charge on the house. 
The'O are the onlv two cases referred to in the course of the argument 
in order ti establish that English Courts of Equity have refused to act 
upon the principle laid down in Enayet Uossein's case. But it seems to 
me that they do not conflict with it. On the other hand, there are 
English and Irish cases which lend considerable support to the decision 
in Ennyei IIosMin's case. In Hibbert v. Coke (3) a tenant for life of real 
^states, under a Will spent money in finishing a mansion house which 
the testator had left unfinished. In a suit for administering the trusts 
of the Will, the Court directed au enquiry whether it was for the benefit 
of all p'irties interested that the mansion house should be finished, and 
said if it was found for the benefit of all parties interested that the 
mansion house should have been finished, and there was no personal 
estate applicable, the expanse should he a charge upoo the real estates. 
In Shearman v. British Empire Mutual Life Assurance Company (4), 

[823] it was he’d that the premiums paid by a mortgagor of a policy 
of insurance after he became bankrupt were in the nature of salvage 
money, and ought to be repaid with interest at Rs. 4 per cent, out of the 
money covered by the policy. In Kehoe v. Hales (oi, an encumbrancer 
agreed to advance a sum of money to preserve the lands of K from eviction 
for non-payment of rent, and took a security by dead affecting the lands 
of K and other lands for the repayment of the money so to be advanceff 
She afterwards paid the rent and redeemed the lands of K. It was held 
that under the circumstances she was entitled, ns against a person who 
was an encumbrancer on the lauds at the time when they were redeemed. 


(Ij 2 V. and B 242. 
(41 L. R. 14 Eq. 4. 


<21 21 Beav. 536. 
16) 5 Ir. Eq. 597. 


(8) 1 S. and S. 522. 
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to be paid the sum advanced in priority; and that as full effect could not 
be given to her security by deed she was remitted to her lion. In Feather- 
filonc V. Mitchell (1), the plaintill, a decree-holder, while tho property of 
the judgment-debtor was in the hands of a receiver for satisfaction of his 
decree, made advances for payment of tho head-rent with the sanction of 
the Court and thereby saved the property. It was found for somo reasons 
which It is dot material to state here, that he was not entitled as decree- 
holder to sell the property during the life-time of the debtor. It was held 
that as a salvager, though not as a decree-holder, he was entitled to sell tho 
property and realize his salvage advances from the proceeds of the sale 
In Locke v. Evans (2), a sub-tenant who had redeemed his landlord’s 
interest by advances for head-rent, tiled a bill for the sale of that interest 
and subsequently made further advances for the same purpose. It was 
held that these several advances constituted the first charge on the land¬ 
lord’s interest in priority to incumbrances prior in date, and that the 
salvager was entitled to a sale for payment. In Ilainilton v. Demy (3) 
a lease was granted to A and B as joint tenants. B's moiety of the pro¬ 
perty had been settled by him. A payment of the renewal fines made 
by A was hold to be a charge upon B's settled share. In the matter of 
Tharp Lord St. Leonards, referring to these [824] Irish cases 
said : ‘ In Ireland it is a very common equity to have as a prior 
charge to all other encumbrances what is called salvage money • 
—where a loaso-hold estate, or an estate held for lives to which 
half a dozen people are entitled in succession, many of them being mortga¬ 
gees according to certain priorities, the last man of all who is entitled 
after everybody being in possession redeems. I may say. the estate by 
paying the landlord, who otherwise would have recovered tho estate and 
taken it from everybody; this payment is what is called salvage money 
That is an established equity and a very proper equitv. lie that pays the 
salvage has a prior encumbrance to every other charge and interest be¬ 
cause, so far as any interest is left to anybody beyond a charge it is acquired 
by that payment in tho shape of redemption money.” Mr Fisher the 
author of a well-known treatise on the Law of Mortgage, says in his 
recent edition that the lien is also allowed in respect of advances in tho 
nature of salvage, namely, sucii as are made for the redemption of pronertv 
for renewal fines or other payments made by way of salvage; and then 
whether he who pays the money fills the character of a trustee, joint tenant 
tenant foi life, or mortgagee or other creditor, and even though if he 
claimed to bo a creditor his debt is disputed, he has a lien on tho Ltato or 
interest of the person for whose benefit the payment was made in tho pro¬ 
perty discharged, paragraph 216. The learned author cites several cases in 

'W ^ ^ ^ L ? t I * ^ case, namely Leslie v 

French (5). which to a certain extent conflicts with his opinion InThis alt 

mentioned case there is this peculiar feature, that the person who pa id the 
money m the nature of sa vage had a prospect of becoming thTsoIe owner 
of the property saved by right of survivorship. Conceding howeve^hal 
this case 18 against the contention in favour of the f r ’ . 

there is. as I have shown above, a strong armv of an t 

of it. On the whole I am of opinionLrfh« l, 

should be answered in the affirmative I mav n f i'®l 0 *‘red to us 

is a nother question whiol . oaUs for decision in “hesrorses nal™ 


(1) 11 It. Eq. 36. 

14) 3 8m. & Gifi. 679. 


(6) K.' M^Ch!*biv. 564. ^ 
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whether a hona fide purchaser for value without notice would be 
atfoctod by a cliarge of this kind if it exists. I am inclined to [825] answer 
this quGscion in the negative, but as it has not been referred to us, I do not 
think it necessary to say anything more upon it. 

NoHltlS, J.—I concur in the judgment just delivered by my brother 
Mitter. I express no opinion upon the question whether a bonci fide 
purchaser for value without notice would be affected by a charge of this 
kind. 

Wilson, J.—The question we are asked is, whether a part-owner 
of an estate who pays the whole Government revenue, thereby obtains 
a charge upon the share of his co-owner to the extent of the latter’s 
share of the revenue. There is no statutory provision giving such a charge ; 
if it exists, it must be by virtue of a broad principle of equity. It is clear, 
I think, that there can be no difference between the right of a part-owner 
and that of a tenure-holder, or other person having an interest in the 
estate; and it is clear, I think, that there can be no difference between 
one who pays Government revenue, and one who makes any other 
payment necessary to save the estate. And the contention before 
us has been in favour of the broad proposition that a payment of Govern¬ 
ment revenue, or any other payment necessary to save the estate, if made 
by one having an interest which would be saeriticed by the loss of the 
estate, gives a charge on the estate for the money paid. We have to say 
whether any such rule of equity is in force in this country. 

In England it is, I think, now settled that no such general rule exists. 
A mortgagee, if he has to make payments necessary for the preservation 
of the mortgaged property, or even in some cases for its improvement, 
may add them to the amount coveted by his security. There are some 
other special cases, such as that of trustees, in which a like lien may arise 
apart from contract. But even in the case of a mortgagee the right con¬ 
ceded by English law is a very different one from that now contended for: 
according to the English doctrine, as I understand it, the mortgagee of an 
undivided share of an estate who paid the whole revenue to save his hen 

might add the amount to his charge, thus increasing the extent of his hen on 
the^share of his own mortgagor, whereas by the doctrine now contended for 
he also acquires a new lien upon the shares of the other part-owners, 
[826] and, except in the case of a mortgagee and the few other excepted 
cases, payments of the kind in question give rise to no charge. I do not 
think it necessary to examine the English authorities at large, for that 
has been done and the law explained by Fry, L.J., in In re Leslie (1), an 
by the Court of Appeal in Falcke v. Scottish Imperial Insurance Co. (2). n 
the latter of these cases the doctrine of what has been called salvage heo. 
acted upon in some Irish eases, is I think authoritatively rejected. 

In this country it has long been well settled that one part-owner, 
paying tbe whole Government revenue, may sue his co-owner for contri¬ 
bution, though the precise process of reasoning by which the conclusion 
should be arrrived at was not always very satisfactorily stated. The ma er 
was explained in the judgment of a Full Bench of this Court deliyere 
by Peacock. C.J., Ram Buksk Chiitangeo v. Modhusudan Pal Ohm- 
dkrt/,{Z). But it was settled law in the Court of Sudder Dewany a 
the right of the part-owner in such a case was limited to a personal sui 


<1) L. R. 23 Ch. Div. 552. 

(3) B. L. R. Sup. Vol, 675 = 7 W. R. 377. 



(-2) L. R. 34 Ch. Div. 234. 



VIl] KINU RAM DAS V, MOZAFPER UOSAIN SHAHA 14 Cal. 828 

• 

for contribution and carried no charge on tho estate. In Amlmo v 
tiarris ( 1 ). it was hold that a part-owner of an estate could not rocover 
irom his co-owner arrears of Government revenue which accrued duo 
before the latter acouired his share, whereas if tho doctrine contended 
for were true, he could do so to the extent of the value of his share In 
Sone Aoke kunwar v Sheik Ezhar Hosscm (2) the same thing was acain 
be d. In Gobtndpersknd Pundit v. Soondun Kunwar Dehia ( 3 ). it was 
held that a tenure-holder who paid Government revenue had no prefer¬ 
ential hen on the zemindari. In Manik Mulla Choivdhrain v. ParbuU^e 
Ghowdhram (4) the same Court m explaining that the case before 
itfell under a ditleront principle said: “We have always held that 
the decree for contribution which a proprietor in an ijmali estate ol>tains 
against his co-proprietors is a, personal decree, in [827] the sense tlntr 
It convoyed no lien on the estate binding against third parties such as 

would have been derived from a decree under s. 13. Reguation VlJl of 

i) 31Q. 

Ill 18G7 the ca «0 of Noijmrlcr Chumkr Gliose v. Kamini Dost {■',) o ime 
before the Privy Council. The circumstances of the case were somewhat 
complicated, and it is unnecessary to examine them for the present 
purpose; it is enough to say that before the .Judicial Committee it was 
argued that tho appellant, tho representative of a mortgagee was entitled 
as against the respondent, the representative of tho moi-teaeor to a lien 
upon the mortgaged property for Government revenue paid" to save the 
estate. What was actually decided was that, as the suit was framed 
the question could not bo raised in that suit. But at page 050 of 
the report wo find it said: "Considering that tho paviuent of'the 
revenue by the mortgagee will prevent the taluk from being sold, their 
Lordships would. If that were the sole question for their consideration 
find It diftcult to come to any other conclusion than that the norsou who 
had such an interest in the taluk as entitled him to pay the revenue 
duo to the Government and did actually pay it, was thereby entitled 
to a charge on the taluk as against all persons interested therein for 
the amount of the money so paid," This dictum of the Privy Coniicil 
has not tho weight of a decision, but it is of course entitled to the most 
careful consideration. In applying it the first thing obviously is to 

certain the precise meaning of the observation. And upon the best'con 

sidera ion I have been able to pve to the subject I do not think wo should 
be justified m applymg the dictum of tlieir Lordships to anv case exLut one 
sellar to the case before them, which was the case of a mortgS T 

think so first, because of the context in which the words I have citod occur 
The learned couDsel, who argued the ca<?ft fnr occur. 

the report, stated the question which he 'asked th^Judiliiar 
to answer in the affirmative as follows : “ Whether the hl .f r 

gagee raying arrears of Government revenl 

sale for arrears which the mortgagor's widow allowed f •'"r 

IS not entitled under Act No. I of 1845 s 9 to a li 

[828] mortgaged estate." The dictum of thl Urrhin": 

already cited, occurs on page 258 of the report On ^ ^ 

almost the next sentence, it is said : “ Thefe were twn^ 

(the plaintiff) ; she might have instituted a TuTt to nnf 

and to tac k t o the mortg age the amount of the revenue p^by he^^ f:®: 


11)8. D. A. (1863) 697. (9) 8 D A /ia*:i;i 
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1887 tlio estate, and to havo the estate sold to pay that amount, or she might 
e:’.. have prcceeded under the ninth section of ActNo. I of 1845.” Thus an- 
— examination of the report of the case tends in my judgment to show that 
b'CTiii the ohseivation of the Judicial Committee ought to be understood as 
Br.Nrfr, applicable to a case such as the one before it, the case of the mortgagee. 

- 1 am led to the same conclusion by another consideration. Two of the 

14 C. 809 tigyjgions of the Court ot Sudder Dewany on the subject in question were 
cited l>efovo the Privy Council. And to my mind it seems improbable that 
their Lordships can have intended by a dictum, in a case argued only on 
one side, and without assigning any reasons, to oveiTule, or suggest the 
propriety of overruling, a current of decisions of the Court of Sudder 
Dewany, and introduce a rule of equity so broad as that in support of 
“which their words have been cited. 

Since that decision of the Privy Council this matter has on several 
occasions come before this Court. In E7in>jet Hossein v. Mnddunmoonee 
Shahoon (1), one of the sharers of an estate sued the persons interested in 
the other shares and asked, amongst other things, to have it declared that 
Government revenue, which he had paid in respect of the defendants’ 
shares and to save the estate, was a charge on these shares. MarkBY 
and Mitter, JJ.. held that it was so charged. Those learned Judges 
based their decision mainly upon the dictum of the Judicial Committee 
which I have cited. I have already given my reasons for thinking that 
that dictum is not applicable to such a case. In Ram Butt Singh v. Horakh 
Narain Singh (2), Mitter and MaCLEAN, JJ., applied the same rule in a 
case in which the plaintiff, who held one mouzah of a revenue-paying 
estate under a ticca lease and by hai-bil-wafa, sued the owner of another 
mouzah of the same estate in [829] respect of revenue that he had paid. 
The decision carried the matter somewhat further than the former decision 
had done. But 1 have no hesitation in thinking that it did so rightly if the 
former decision w’as right, for I can see no distinction between the twocases. 
In Mohesh Chtindcr Bancrji v. Ram Proso7W Chotvdhry (3), a similar charge 
was allowed, but that was the case of a mortgagee, and I cannot say 
positively from the report whether a lien was given on anything 
more than the subject-matter of the mortgage. In Kristo Mohini 
Dasi V. Kah Prosunno Ghose (4). Garth, C.J., and Pontifex, J. express¬ 
ed strongly their dissent from the view taken by this Court on the 
matter in question, but it was not necessary in that case to arrive at 
any decision. In Nobin Chunder Roy v. Hup Ball Das (5), McDONBLL 
and Field, JJ., followed the decision in Enayet Hcsscin v. Muddun- 
moonec Shahoon : the opinions of Garth, C.J.. and PONTiFEX, J., 
in the case just mentioned, do not appear to have been referred to. In 
a very recent ease in the Bombay High Court which has appeared 
since the argument of this case, Achui Ram Chtnidcr Pai v. Bari Kamti (6), 
SaRCtENT, C.J., and Birdwood, J., expressed their concurrence in the 
same view, but tlie point was not strictly necessary for tbe decision 
of the case, for on the facts the learned Judges held that no such rule as 
that in question found place. 

Although there is no statutory enactment directly affecting tbe precise 
case now before us, which is that*of a part-owner, there are som6 

enactments which have, I think, a material bearing upon the existence- 

of the general principle of equity contended for. In Regulation 

(1) 14 B. L. R. 155. (2) 6 C. 540=8 0. L. R. 209. (3) 4 0.539. 

(4) 9 C. 402, (5) 9 0. 377. (6) 11 B. 313. 
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of 1819. the Patni Regulatioe, s. 13. it is enacted that if a putni 
taluk IS about to bo sold lor uon-paymeot of the rent due to tho 
zommdar, any of tho talukdars of the secoud dogroo may pay the amount 
and stop tho sale. And “ if the person or persons making such a deposit 
m order to stay the sale of the superior tenure shall have already 
paid the whole of tho rent due from himself or themselves, so that tho 
amount lodged is an advance [830] from private funds, and not a 
disbursement on account of the said rent, such deposit shall be considered 
as a loan made to the proprietor of the tenure preserved from sale by 
such means, and tho taluk so preserved shall be the security to the per¬ 
son or persons making the advance, who shall be considered to have a 
lien thereupon in the same manner as if the loan had been made upon 
moitgage , and he or they shall be entitled, on apolying for the same, to 
obtain immediate possession of the tenure of tho defaulter, in order to re¬ 
cover the amount so advanced from any profits belonging thereto.” Ben¬ 
gal Act VIII of 1369, s. G2. apnlied the provisions of tho Kegulation just 
cited to the case of a tenure about to be sold under that Act. and the 
payment of the rent by “ anyone interested in tho protection of the under- 
tenure.” And now by the Bengal Tenancy Act VIII of 1885. s. 171, 
somewhat similar protection is given to “ any person having in a tenure 
or bolding advertised for salo ” "an interest which would be voida¬ 
ble upon tho sale.” who pays "the amount reouisito to prevent the 
sale.” I do not think any strong inference can’be drawn’from such 
enactments as these, either for or against tho general principle contended 
for. I certainly think none can safely be drawn in favour of it; other¬ 
wise we should bo led to the strange conclusion that whemver the 
Legislature has made a protective provision of this nature in a particular 
instance, we should have to infer from the very fact of its having been 
made that it is useless, because we should have to infer the existence of 
a general principle governing the case and rendering the specific enact¬ 
ment unnecessary. 

The provisions of Act XI of 1859 have, I think, a much closer bear¬ 
ing upon the question before us. Section 9 of that Act says- "The 
Collector, or otber officer as aforesaid, shall at anv time before sunset of 
tho latest day of payment determined according to s. Ill of this 
Act, receive as a deposit from any parson, not being a proprietor of the 
estate or share of an estate in arrear, the amount of the arrear of revenue 
due. to be credited m payment of the arrear at sunset as aforesaid 
unless before that time the arrear shall have been paid by a default’ 
ing proprietor of the estate. And in case tho person so [831] denositinc 

L * j* L t ^ the manner aforesaid, shall be a 

party m a smt pendiDa beforo a. Court of Justice for the possession of the 

estate or from wh.oh the arrear is duo, or any part thereof, it shall 
be competent to the said Court to order the said party to be put into 
temporary possession of the said estate or share, or part thereol, subject 
to the rules in force lor taking security in the cases of parties in civil 
suits And if the person so depositing, whose money shall have been 
credited as aforesaid, shall prove before a competent Civil Court lLt the 
deposit was made m order to protect an interest of the said ^^00 wh ch 
would have been endangered or damaged by the sale. Sr which he 

eair he eLllZ e i‘ H 7.°“''’ endangered or damaged by the 

hd 9 bQ.ll b 0 ootitlod to rocovdr th© fimnimf* a# fU^ 'l 

without interest as the Court may'^detrrnV 1 om "deflln^g 

proprietor. And if the party so depositing, whose money shall have 
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])cen cicilitecl as aforesaid, shall prove before such a Court that the 
deposit was ueccssary in order to protect any lien ho had on the estate or 
shuro or part thereof, the amount so credited shall be added to the 
aiiiouiit of the original lien.” The corresponding s. 9 of Act I of 1845 
wa.s in similar terms, except that it did not contain the last 
clause about lien. It could not of course be contended that an enact¬ 
ment whicli purports expressly to confer a narrow and limited 
riglit, of necessity excludes a larger right, if the existence of the 
larger right is clearly established apart from the special enactment. But 
where the existence of a larger right is not clear but highly doubtful, 

1 think tlie express creation of the narrower right tends strongly to 
negative the existence of the larger. In s. 9 the Legislature dealing 
with two clas.ses of persons says that one of them shall have a personal 
right of suit, and that the other shall have a lion besides. 1 think 
the inference is that the Legislature intended the section to represent 
the law, and that seems to me to go far to negative the doctrine 
now contended for, by which both classes alike would have a lien. So 
too when in the same section it is said that if the holder of a lien 
pays the revenue, '' the amount shall be added to the amount of the ori¬ 
ginal lien.” I think the inference is that that is the lien 

which the Legislature intended him to have, a lio ^n the interest of his 
own mortgagor, not as now contended a general lien on all the interests 
in the estate. I have not overlooked the face that the case of a part-owner 
is not dealt witli in s. 9, nor, except in a particular instance, in s. 15, 
expressly dealt wibh at all. But the doctrine contended for is general. 

The matter appears to me to stand thus : I think it is settled that 
according to the rules of equity in force in England, no such lien as that 
contended for exists. The same rule was consistently applied in the Court 
of Sudder Dewany. The recent cases in this country, in which a difiereut 
view has been taken,have been based upon what seems to me a misapprehen¬ 
sion of the meaning of the dictum of the Privy Council in the case referred 
to. And there are strong indications of an intention on the part of the Legis- 

lature inconsistent with such lien. We are not, under these circumstances, 
in my opinion, at liberty to treat the matter as if it were res intCQra, and, 
under the name of equity and good conscience, to adopt whatever rule we 
think most likey to work well. If we were. I should hesitate much before- 
adopting such a rule as that pressed upon us. In the tangle of interests which 
an estate in this country presents—zemindari rights, tenures, and under- 
tenures without limit, every one of them commonly held in co-ownership, 
and every share of every interest perhaps subject to mortgages— I cannot 
pretend to foresee what the consequences may be of broadly laying down 
such a doctrine as we are asked to do. I am disposed to think it a safer 
course to leave the Legislature to treat the matter as it may think fit,, 
dealing, as heretofore, with each class of persons as occasion requires, 
and conferring such liens and subject to such restrictions as may be^ 
deemed desirable. I should answer the question referred to us in the- 
negative. 

PlUNSEP, J.—I concur with the judgmentof WILSON, J. 

Tottenham, J. — I now feel constrained to concur in the view 
expressed in Mr. Justice Wilson’s judgment. For, on the one hand, it is- 
clear that the law of England does not recognize the lien which the plaint¬ 
iff seeks to establish in this case; [833] and on the other hand, it was not 
recognized in this country until the principle was affirmed in Enayct 
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In re BASUDBB SURMA GOSSAIN 


14 Gal. 834 


Ilossein's caac (1) and the decision in that case as well as those in 
which the principle has since been followed arc based upon a dictum 
of the Judicial Committee in the e.t parte appeal of Nogcnder Chunder 
Ghose V. Kamini Dazi (*2). I was myself a party to one of the 
judgments of this Court iu which effect was given to that dictum 
—Mohcsh Chunder lianerjee v. Ram Prosunno Chowdhrij (3). But 
I am bound to say that the further consideration which I have now had 
to give to the question has satisfied me that I too readily accepted that 
dictum as implying more than I now think their Lordships can have 
intended. The case was that of a mortgagee, as was also that in which 
I was one of the Judges who affirmed the principle now in question. 
But I think now that it is at least extremely douhtful, for the reasons 
stated by Mr. Justice Wilson, whether their Lordships intended to commit 
themselves in that case to the opinion that a co-owner of an estate, by 
the payment of the Government revenue which he is bound by law to pay, 
thereby acquires a lien upon the whole estate of his co-sharers for the 
amount paid, which ho is by equity entitled to enforce against it after it 
has passed by sale to a stranger. The proposed equity is so attractive 
and has been so powerfully supported in Mr. Justice Mitter's judgment, 
while it has also has been approved hy such authorities as the High 
Courts of Bombay and .\llahabad, that it is somewhat difficult to me to 
resist it : bub nevertheless I cannot quite persuade myself of its sound¬ 
ness. I would, therefore, answer the question in the negative. 

K. M. C. Appeal decreed. 

14 C. 634^12 Ind. Jur. 152. 

[834] CRIMINAL MOTION. 

Before Mr. Juatice Prinsep and Mr. Justice Piqot. 


Ik the mattek of the petition of Basudeu Surma 

Gossain and another.* 

Basudeb Surma Gossain v. Naziruddin. 

[8th August, 1887.] 

Criminal Procedure Code, 1S82, s. 517—Order as to properlff as to vhick offence has 
been committed—Discharge of accused. 

On Ihe dismissal of a charge against certain persons of criminal misappro- 
priation of an elephant, the Magistrate under s. 617 of the Criminal Procedure 
Code ordered the elephant to be given to the Executive Engineer of the district 
holding that It was the property of Government: Held, that the dismissal of the 
charge being fact a finding that no offence had been committed is respect of 
the elephant, the Magistrate 8 order was illegal and must be set aside. In set- 
ting ‘t aside the High Court held, however, following In re Annopurna Bat (4) 
that they had no power to order restitution of the elephant. ' ' 

[F., 6 Bom. L. R. Q5 :4 L.BR. 14: R.. 18 A.W.N. 40:14CPLR fin • sn r 

7O.W.N. 634;R.&Expl..25C.630 (634).] 60,30 0.690- 

The petitioners were the Government lessees of certain Government 

meha 8 and were charged under as. 403 and 176 of the Penal Code, and 
^ ^ ^ of 1879 witli the criminal misappropriation of an elephant. 

The Extra Assista^ Commission^ of Tez^re. before whom they were 

(s! ll'- (’> a. 24i. 
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brought, ordered their discharge, and made an order under s. 517 of the 
Criminal Procedure Code that the elephant should be made over to the 
Executive Engineer of the district, on the ground that it was the property 
of Government. 

The petitioners now moved the High Court under s. 439 of the 
Criminal Procedure Code to set this order aside. 

Baboo .hnbica Churn Bose, for the petitioners. 

Baboo Ram Churn Milter, contra. 

Tho judgment of the Court (Prinsep and PiGOT, JJ.) was as fol¬ 
lows :— 


JUDGMENT. 


Two persons wore brought before the Extra Assistant Commissioner, 
a Magistrate of the first class at Tezpore, charged with [835] criminal 
misappropriation of an elephant. They were discharged. The Magis¬ 
trate, however, under s. 517 of the Criminal Procedure Code, ordered 
the elophant to be given to the Executive Engineer, Durrung, holding 
that it was the property of Government, and the elephant has consequent¬ 
ly been made over to tliat otlicor by the police. We are of opinion that the 
Magistrate was not competent to pass this order under s. 517 of the 
Criminal Procedure Code, because the elephant was not property produced 
before him regarding “which any offence had been committed or which 
had been used for the commission of any offence,” the Magistrate having 
held that no offence was committed regarding this animal. We, therefore, 
set aside this order, although we are unable to give it any effect by 
ordering the restitution of the elephant. In this matter we follow the 
case of In yc Annopurna Bai (1). The rule is made absolute without 
costs. 

J. V. W. Rule made absolute 


14 C. 83S. 

ORIGINAL CIVIL. 

Before Mr. Justice Trevelyan. 


PUNCHANUN MCLLICK [Plaintijf) v. ShiB ChUNDER MuLLICK 
AND OTHERS [Refendayits].* [15th July, 1887.) 

Partition, Suit for—Partial partition^Jnrisdiction of Bigh Court, Original Side-^Pro- 
perties siUiate partly within and partly without j^irisdiction. 

On the Original Side of the High Court a suit for partition of joint estate, part 
of the property of which estate is situate within and part without the jurisdict- 
tion (there having been no leave granted under s. 12 of the Charter to sue con¬ 
cerning the portion outside the jurisdiction) is not liable to be dismissed on the 
ground that partial partition of a property cannot he granted, but may bo 
decreed as fat as the property within the jurisdiction is concerned. 

Ruling of Jackson, J.. in Rutlun Monee Dutt v. Brojo Mohun Butt (2) 
explained. 

[P..22 B. 922 (927).J 

This was a suit by one Punchanun Mullick for partition of certain 
properties formerly belonging to bis great uncle Gour Kissore Mullick. 

It appeared that Gour Kissore died in 1831 possessed of, amongst 
other properties, a pucca godown in Burra Bazaar, Calcutta; an 
upper-roomed house in BanstoUah Street, Calcutta ; some garden land m 


(1) 1 B. 630. 


Suit No. 96 of 1887. 


(2) 22 W.R. 333 
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Tiljullah ill fcho suburbs of Calcutta : and a family dwelling, being No. 4G, 1887 

Baustollah Stroob, Burra Bazaar, Calcutta ; and that he by will left to his JULY 15 

eight nephews (subject bo a life iuteresb in the family dwelling-house. - 

which had ceased long prior to the date of suit), a one equal ninth share ORIGINAL 
in the above properties, leaving the remaining one-ninth share to two of Civil 

his great-nephews. Prosonno Kumar Mullick.and Mohun Loll Muliick, in —* 

equal shares as tenants in common. ’ 14 C- 835. 

The plaintih asked for partition of the whole of the properties sot 
out above; not having, however, obtained leave under cl. 12 of the 
Charter to sue in the High Court with respect to the properties situated 
out of the jurisdiction. 

Some of the defendants raised the ohjectiou tliat, part of the property 
being outside the jurisdiction, and no leave having been obtained under 
s. 12 of the Charter, the suit was one for partial partition of the properties 
formerly belonging to Gour Kissoro. and would not therefore lie. 

The issues framed, which are necessary for the purposes of this report, 
were as follows :— 

(1) Whether the Court has jurisdiction, inasmuch as part of the pro¬ 
perty is outside the jurisdiction, and no leave has been obtained under s. 12 
of the Charter ? 

(2) Whether the suit is maintainable, inasmuch as it is one for 
partial partition ? 

Mr. Bonnerjee and l\Ir. Garth, for the plaintiff. 

Mr Pii(/h and Mr. K. M. Chatterjtc, for one of the defendants. 

Mr. Allen and Mr. Abdul Rahman, for others of the defendants. 

Others of the defendants appeared in person. 

Mr. The suit being one for partition of the whole pro¬ 

perty, leave should liave been obtained under the Charter, so as to 
include so much of the property as was outside the jurisdiction. Partial 
partition is nob allowable—Menu, Ch. IX. s. 4G, and Jogendra 
Nath Mukerji v. Jugobundhu Mukerji (1). (Trevelyan. J.—That 
is a mofussil case.] As regards that point there is no difference 
between the jurisdiction of the Original Side of the High [837] 

Court and that of the Mofussil owing to the terms of the Charter 
The Courts have unanimously held that partial partition is not allowable 
See Nanabhai Vallabdhas v. Nalhobhai Uaribhai (2); Narayan Baban v 
Nana Manohar {3) , RamLochun Pattuck v. Rughoobur Dyal (4); Trivibak 
Dixit V. Narayan Dixit (o): Radha Churn Dass v. Kriva Sindhu Dasa (6) • 

ParboU Churn Deb ^ Pran Krnto Nundr (7); Rutlun Monee 'Dull 
V. Drojo UohunDuU (8) ; Ramjo,/ Ghose v. Ram Bimjun Chuckerbutti (9) • 
the only case to tho contrary is Subba Ran v, Rama Rau (10); the case of 
Padamant Dasi v. Joaadamba Dast (11) correctly sets forth the proposi¬ 
tion contended for, and that has not been altered by the Charter 

The plaintiffs were not called on 

following is 

JUDGMENT. 


{!) li C. 132. (2) 7 BH C 47 

(4) 16 W. R. 111. (51 11 B H C 69 

(lol ? M 333^ 

(10) 8 M.H.O. 877. (U)6 B.L.R. 134. 


(3)7 B.H.C. 177 
(6) 5 0. 474. 
{9)8C.L.R. 367, 
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The suit is brought apparently for partition of all the irnmoveable 
property formerly belonging to Gouv Kissore. but the intention of the 
plaintiff is really to seek partition of the family dwelling house. It has 
been contended by the plaintiff that if a person sues for paitition of a 
porOoji of a property held jointly between him and the defendant that 
suit niiist be dismissed. Authorities have been cited for this proposition, 

and there are some on the opposite side. 

The key to this proposition, however, is to he found in the case of 
j!utt 07 i Monee Dutt v. Brojo MohunDutt (1). where the plaintiff brought a 
suit in reality to enable him to separate from the joint estate a small 
portion which he desired to occupy for bis own convenience. This suit 
was dismissed as being not maintainable, but itwas contended on his behalf 
that, if the claim was not allowable, still be might have a declaration as to 
the extent of [838] his share. .lackson, J., there says: “ If the plaintiff 
sought a declaration like that, he ought to have framed his suit properly for 
that purpose ; he is not entitled, regard being had to the mode in which he 
framed his suit and the valuation he put upon it, when the main object of 
the suit f.iiled, to turn round and ask for that declaration." The reason 
for the dismissal being that in the mofussil there is an ad valorem fee for 
such suits, and if the relief given should be greater than that covered by the 
plaint, the Governmeot would be a loser in fees. 

There is no doubt of this proposition, that if a man sues for partition 
of joint property and the defendant alleges that there is ocher prop 0 rt 5 ', 
the plaintiff is bound to submit to partition of all the properties ; and if he 
sued in the mofussil. he would either have to amend his plaint accordingly, 
and pay the extra stamp duty, or have his suit dismissed. But there is 
no ad valorem fee in this Court, and as I understand the law, in the ab¬ 
sence of authority, if the defendant claims that there is other property to be 
partitionod, and it turns out that there is other property, that is no reason 
for the dismissal of the suit. It is a reason for including the other pro¬ 
perty in the suit if the Court has jurisdiction to deal with such property. 
Then it appears that one of the properties sought to be partitioned is out¬ 
side the jurisdiction, and no leave has besn granted under the Charter to 
sue in respect of that property, and it is said that for this reason I must 
dismiss the suit. The case of Padmamani Dasi v. Jagadamba Vast \2j 
decided by Phear, J., is, I think, an authority as to this point, but if it 19 
not, I should have no dilliculty iu deciding the ease. In Garrison v. 
Bodrigites (3), I held that where a person sues in ejectment for piroperties 
under the same title, one of such properties being outside the jurisdiction, 
I can deal with the property within the jurisdiction. There is no authority 
shown contrary to this view, and the principle is, I think, practically tbe 
same in this case. The suit is one for partition of land, and I can deal 
with so much of the land as is within the jurisdiction, I think, tberefors. 
that I have jurisdiction to deal with this suit. The plaintiff submits to 
partition [839] of the pioperty within the jurisdiction, and that is admit¬ 
tedly joint. There will be a decree for partition of those properties. 

Saii decreed. 

Attorney for plaintiff : Mr. E. J. Fink. 

Attorneys for defendants: Messrs. Harris if Simmons. 

T. A. P. 


(l) 22 W R. 333. 


(2) 6B.L.R. 134. 
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1887 

Mat 25. 


Before Mr. Justice Trevelyan, 


The Ijalhi and London B.ank, Ld. {Plaintiffs] v. Hem Lall 

Duti {Defendant).'^- [2oth May, 1887.] 

Basement—Li<jht and air—Souih breeze—Limiloticn Acts : Act IX o{ ^ 97- ah 

Prescription Act. 2 d SWililv/c. ll~Limitation 
Act, Ejject of on the jnre-existiny law os to nature and extent of the rinu to haht 
or air. 


Original 

Civil. 

14 C. 839. 


Ihe Indian Limitation Act. unlike tbe Eoglish Prescription Act places licbt 
and air on the sime footing: and the object of the Prescription Act and of the 
provisions of the Indian Limitation Act not to enlarge the extent and operation 

of the eaicm'iDt, but to provide another and more couvenient way of acquiring 

such easements-a mode independent of legal fi.tion and cap iblo of easy proof 
in a Court of law : these Acts do not. therefore, alter in any way the pre-existing 
law as to the nature and extent of the right. ° 

The only amount of light for a dwelling house which can be claimed bv 
prescription or by length of time (wbciher prior or subsequently to the Limitation 
Act of 1971) without an actual grant, is such an amount as is reasonably 
necessary for the cenvenient and couifortabiu h tbitation of the hou'^c Rule 
laid down in hafjram v. Khetlranatk Karformah (J) followed. 

The eight of air is co-oxtonsive with the right to light. To give a right of 
action, either prior or subsequently to the Limitaiion Act of 1871, in a case 
(where there is DO express contract on the subject) for an interference with the 
access of air to dwelling houses by building on adjoining land, the obstruction 
must be such as to cause what is technically called a nuisance to the bouse • in 
other words, to reuder the house unfit for the ordinary purposes of habitation or 
business. 



There is no such right as a right to the uninterrupted flow of south breeze as 
such. . ’ 

The ‘‘46 degree rule" is not a positive rule of law. but is a circumstance 
which fho Cjurc may take mto consideration, and is especially valuable when 
the proof of the obscuration is not definite or satisfactory. 


1 S.L.R. 32 (40); 
(42) = 1 Ind. Cas. 


R., 8 O.C. 356 (358): 7 Bim.L.R. 352 (381); 3 S.L.R 36 
9G1 : 39 0. 59 (79)= 12 Ind. Cas. 60 (62).] 


[840] This was a suit brought by the Delhi and London Bank 
against one Hem Lall Dutt. seeking to prevent the erection of a new 
building on the south side of the premises of the Delhi Bank on a piece 
of land belonging to the defendant, on the allegation that the erection 
of such building would materially interfere with the access of light air 
and south breeze hitherto enjoyed by the occupants of the premisU of 
the Bank. 


The faets of the case were that prior to 1836 the premises belonging 
to the plaintiffs and a piece of land to the south belonging to the defeed 
ant were both he property of a Mr. Fairlie; and on the 30th March 1836, 
M. Robert Castle Jenkins (who was a trustee for the sale of amongst other 
properties these two parcels of land) conveyed one of such parcels to 
Thomas Sandes and the other of such parcels to Rose Donnelly ^Mangles 

I d'."“„hi h“rd ■'i' f ‘0 Produce fiS 

fo the Dalh^ Bfnk conveyed the property purchased by him 

to the Delhi Bank, on which property stood the present house occupied 


* Original Oivil SoiC No. 122 of 1687. 

(1) 8B.L.R. O.C. 41, 
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1887 by the Bftok, which was cue oi three stories, the lower and part of the 

May 25. middle tiat being used for the purposes of business, and the rest of the 

— midfllo and the upper flat being used as a dwelling-house. Ou the 4th 

Original January 1837, Mangles conveyed to the grandfather of the defendant the 

Civil, pared bdonging to him (which stood to the south-west and south of the 

— Delhi Bank), and the same was, after being held successively by the grand- 
t4C. 839. fy_ther and father of the defendant, allotted to the defendant in 1877 on 

partition. The premises so allotted consisted of a three storied house, 
No. 3, Council House Street, together with a plot of land to the east 
thereof, or south of the premises of the Delhi Bank, on which stood, until 
shortly before suit, a one-storied building occupied as a shop, which was 
in height 19 feet from the level of the defendant’s land, 87 feet in length 
from north to south, and 18 feet G inches in width from east to west, the 
northern wall of whicli abutted on the premises of the Delhi Bank at a dis¬ 
tance of about 15 feet from the front of the ground tloor verandah of the Delhi 
Bank. In 1877 the defendant commenced to build a wall along the northern 
[841] edge of his property against the boundary wall of the Delhi Bank, 
and at a distance of about 11 Icet from the outer wall of the Bank’s south 
verandah, and at a distance of about 22 feet 6 inches from the verandah 
entrance to the southernmost room on the ground door of the Bank. The 
attorneys of the Bank at once complained, and the defendant asserted his 
right to so build, but eventually, at the instance of his tenant, the occupier 
of the National Bank, desisted from completing the wall. This wall 
which ran from oast to west was about 28 feet 4 inches in length, and 
was left in an unfinished state and of different heights; it overtopped the 
old boundary wall belonging to the plaintiffs, which from the plaintiffs 
side was about feet in height, the land on the plaintiffs’ side of the 
wall being about 3 feot higher than the ground on the defendant’s side of 
the said wall by the following varying heights—from about 10 feet 3 inches 
from its east end by about 9 feet 9 inches, and the next 3 feet 3 inches by 
H feet 9 inches, for the next 2 feet 3 inches by 7 feet IL inches, and from 
the next and remaining 13 feet 10 inches by 5 feet 10 inches. In the 
month of January, 1887, the defendant intimated to the plaintiffs that he 
intended to erect certain new buildings, 32 feet in height, on the open 
space of land to the south of the B ink’s premises at a distance of 16 feet 
southward from the plaintiffs' boundary wall; and that be intended to 
raise his wall then left unfinished to a height of 12^ foet above the boundary 
wall of the plaintiffs, and also to erect a wall joining the proposed new 
building with the National Bank, such wall to bo 16 feet in height, and to 
extend from east and west along the entire southern face of the plaintiffs 
premises at a distance of from 45 to 50 feet from the boundary wall: to 
this the plaintiffs objected, and a long correspondence took place between 
the parties, but the buildings and wall wore commenced, and the plaintiffs 
thereupon brought this suit for the purposes above set out. At the tune 
the plaint was admitted the plaintiffs asked for aud obtained an ad interim 
injunction, and likewise obtained a rule calling upon the defendant to 
show cause why he should not be restrained from continuing the building 
during the pendency of the suit. This rule and injunction were, however, 
discharged. The issues raised at the hearing were as follows:— 

[842] (1) Are the plaintiffs entitled to the use and access of light, 
free from obstruction, in the same manner as the same were enjoyed at 
the date of the conveyances of March 1836, in the plaint mentioned ? 

(2) How were such use and access of light had and enjoyed ? 


556 



YIl] DELHI & LOKPON BANK, LD. v. BEU LALL DDTT 14 Cal. 843 


(3) Are the plaintiffs entitled to the use and access of air, free from 
obstruction, in the same manner as the same were enjovod at the date of 
the conveyances of March 1836. mentioned in the plaint ? 

(4) How wep such use and access of air had and enjoyed ? 

(5) \\ hab access of light (if any) to their premises have the plaintiffs 
acquired the right to by possession or prescription ? 

(6) What access of air (if any) to their premises have the plaintiffs 
acquired the right to by possession or prescription ? 

(7) Has there been any actionable obstruction to the plaintiffs’ rights, 
if any ? 

(8) To what remedy (if any) are the plaintiffs entitled ? 

(9) To what damges (if any) is the defendant entitled in consequence 
of the ad interim injunction ? 


The evidence showed that the plaintiffs had acquired a right to access 
of light and air as an easement, and alsoiiad acquired* rights by proscription; 
that the new building of the defendant in no way affected the amount of 
light or of air or south breeze coming to the top floor of the Delhi Bank’s 
premises ; that it in no way interfered with the light to the middle floor, 
but that it impeded the Urect flow of south breeze to that floor, but did 
not interfere with the access of air thereto, and did not render that floor 
unfit for the ordinary purposes of hubitation ; that there had been some 
trifling diminution of light to the lower floor, but that, after the complete 
erection of the new buildings, there would still be such an amount of light 
as could be reasonably necessary for the convenient and comfortable 
habitation of the lower floor; that the south wind had been shut out 
from the lower floor, but that there was sullicient adit for light, there 
being ample space round the ground floor of the Bank : and that the lower 
floor had nob bean rendered unfit for the ordinary purposes of habitation 
or business. 

Mr. Evan^, Mr. Stokoc, and Mr. O'Kineahj, for the plaintiffs. 

[843] Air. Slokoc. As to the first issue: Where a common owner 
grants contemporaneously to two persons, each grantee has the right to 
all apparent easements existing at the date of the grant—v 
Burrotvs (1). The principle is laid down by Lord Justice Thesiger; this case 
is not nuito on all fours with ours. Our case is the same as Taylor (2) 

The same rule is laid down in v. Bcmctt (3), and'/tell v! 

Watts (4): as to the difference between an implied grant, and a grant roser- 
vated, see p. 584. We say the premises were conveyed on Slst March 1836 
by conveyances granted by Jenkins, ours being from Jenkins to Sandes our 
predecessor, and the other by Jenkins to Mangles, defendant’s predecessor • 
m our deed there is an express grant of all easements and rights, and there 
■was, at the same time, executed a deed of covenant to produce title deeds 
which shows that the sales were contemporaneous, and that each nur’ 
chaser was aware of the other's purchase, .^s regards the right to light 
whore the right to the access and use of light is acquired, therighfis to the 
absolute quantity of light that comos through the aperture • thfs is siibiLt 
to tho rule that the Courts will not interfere unless'he in ury s mater 

or substantial; the latter case shows that there is no diffLenee in the 
right between town or country, nor has the way in which the house was 
used ony bearing on the question ; the Courts are more liberal now- 
Yales V. Jack (5). I am now on the subjeot of light, but I contend the 
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1887 saujc right exists as to air. If we had the soubh breeze at any time, we 

May 25 . are entitled to it still. Lord Cranworth at p. 297 says: ‘‘ We are entitled 

— to our toll quantity of light." In Dent v. Miction Mart Co. (1), he said 

Okioinal there must be a substautial privation sufficient to render occupation of the 
Civil, iiouso uncomfortable to give a right of action ; this case also shows the 

—“ meaning of the word " hene}icially." The case of Martin-v. Eeadon{^) 

C. 839. former cases. Kelk v. Pearson (3) shows that there must be a 

substantial interference with comfort, and detriment of the lettable value; 
I shall shosv that the comfort and value of the house has been affected. 

[844] Dyers Company v. King (4) shows that getting light from other 
directions does not entitle the defendant to block up the south side, and 
empijasizes the principle that the actual right is to the specific volume of 
air which has existed previously. Theed v. Dchenham (5) puts the prin¬ 
ciple of the right to a specific volume of light as being one which the 
Courts will only enforce in cases of substantial injury. See also National 
Plate Glass Insurance Co. v.Prudential Insurance Co. (G); Moore v. Salli'l) 
a common law case, recognizes the absolute right by directing nominal 
damages ; the right is to the absolute quantity of light irrespective of the 
purpose for which it had been used. Bulim v. Dickenson (8) shows the 
amount of right to light; also see Scott v. Pape (91. As to the angle of 45® 
there is no rule on this matter; it is a question of fact as to whether there is 
an infringement. De&del v. Perry (10) was the first case on the subject. 
City of London Brewery Co. v. Tennant (11) shows there is no absolute 
rule as to 45®. Hackett v. Baiss (12). Ecclesiastical Commissioners v. 
iLno(i3) show’s that the question is not what degree of light is left, but 
whether the light has been interfered with, and Brett, L. J., at p. 223, 
says, the doctrine is contrary to all authorities; also in Parker v. First 
Avenue Hotel Co. (14), it is laid down that there is no conclusion of law 
as to the angle of 45®. The cases show that in such cases as the present 
the question is as to whether there has been a substantial infraction of 
light rendering the house less fit for business or less comfortable, and 
that the angle of 45® at which the light comes in has nothing to do with 
the question further than being an element for the Court to take 
into consideration whether the access of light is unduly interfered with. 

.\s to air, the English Act 2 and 3 William IV, c. 71, differs from thn 
Indian Limitation Act. as the latter oxpresslv includes air. In Dent v. 
Auction Mart Co. (15) observations are made [845] with regard to the differ¬ 
ence in the nature of the right to an oaseraeut of light and of air; see also 
City of LondonDreivery Co.y. Tennantiil). The caseof Moore v. Rawson{lG) 
shows that the right to air is got by enjoyment, and is on the same foot¬ 
ing as light. The right is acquired by mere occupancy. Webb v. Bird (16) 
shows that you cannot acquire a right to access of air over an open piece 
of land for the purpose of a windmill, but the right to an undefined quan¬ 
tity of air over a tenement stands on a different footing from the right to air 
through a window. The considerations on which the Judges proceeded there 
do not apply to claims to light and air through certain definite windows 

(1) L.R. 2 Eq. 238 (245). (2) L R. 2 Eq. 425. (3) L.R. 6 Ch. App. 809. 

(4) L. R. 9Eq. 438. (5) L. R- 2Ch. D. 165 (169). 

(6) L. R. 6 Ch. D, 757. (7l L.R. 3 Q.B.D. 178. (8) L. R. 29 Ch. 155. 

19) L.R. 31 Ch. D. 554 (572), (575). (10) L. R. 3 Eq. 468. 

(11 L. R. 9 Ch. App. 230. (12) L. R. 20 Eq. 494 (497). 

(13 L. R. 14 Ch. D. 213 (217). (14) L. R. 24 Ch. D. 282, 

(15) L. R. 2 Eq. 235 (250). (16) 3 B, and C. 332 (336). (17) 10 O.B. (N. B). 368, 
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3,nd apertures. The case of Hall v. Lichfield Brciocry Co. (1) shows that 
there is an undoubted right in law to light and air coming to a house 
through a window for the purpose of beoeticially carrying on of business 
or for sake of health. See also Goddard on J jaseinents. 3rd Ed., 38, 39 ; 
see also Bryant v. Lefeoer (2) where a claim to access of witjci to a’chimney 
could not bo claimed as a natural right of property; but it seems it could bo 
claimed as an easement. These cases show how the Eoglish law on the 
question of air stands, but here we are notin the same position in India ; 
there is a right to access of air against an adjoining tenement when the right 
can be claimed by implied grant, but we are here in a stronger position, as 
the Legislature has recognized a right to access of both light and air'by 
the Limitation Act, and under that Act the same principles applv to 
both light and air ; the words the right to access of light " shall be 
absolute and indefeasible” are identical with the words in the English 
Statute, and the interpretation of those words shows what the right is, 
and the same interpretation is to be put on the right to air in India— 
Nandkiskor Balyovan v. Bhagabhai Pranoaiabkdas (3). The case of 
Modkoosoodun Dey v. Binsomth Dey (4) is one to wliicb the common law 
of England was supposed to apply, but I submit tho same view would 
not be taken now-a-days. Mr. Justice Markby refers to the diderenco 
between the requirements [846] of India and England with regard to 
light and air. but the Legislature by the Easement Act have d'eclared 
what their opinion is on the subject. The Act, although not in 
force in Bengal, may be used to show the meaning the Legislature 
pub on the Limitation Act. They have adopted in the Easement 
Act the easement sections of the Limitation Act, and have embodied 
therein the rules of English law as laid down in the cases I have 
cited : and having accepted the law of England with regard to li«hb 
they have also done so with regard to air. The right to air is the same 
asthe right to light, bub tho exteobis dependent on what it is proper to 
enjoy, and what it is proper and reasonable that the owner of the servient 
tenement should be bound to submit to. Too case of Advocate-General of 
Bengal v. Surnomoye Dossee (o) points out that, although certain bodies of 
English law are recognized as governing British India, that law must be 
anplied with due regard to the two countries, and tho same principles apply 
to this case. The constructiou of the English Act in Yates v. Jack (6) 
should be applied to the Indian Limitation Act as regards air. Lord Cran- 
worbh says : " The right is indefeasible irrespective of the particular mode 

of enjoyment made use of.” The obstruction of light can be remedied but 
not so the air. ’ 

Mr. Woodroffe. Mr. Hill, and Mr. Handley, for the defendant. 

Mr. The case as stated in the plaint suggests a difference in the 
nature of the extent of the right sought to be supported founded on the 
varied origin of these rights. Isay that, although the origin may be 
different, the nature and extent is the same. ITrevelyan J —The obieets 
and reasons of the Basement Act say that an obstruction’ with recard tl 

iftSn 27th November 

1880, p. 542; I may use the objects and reasons for the purpose 

of seeing what is the law at the time.] 

“ PresoripbioQ ” is dehned in Gale, p lol. In Goddard's book, p 113 
^fter showing five modes of acquiring easements, the author says it is a 


(1) 49 L.J. Ob. 655. 
.0 6(4) 15 B.L.R. 867. 


(2) L.R. 4 O.P.D. 172 179. 
(6) 9 M.I.A. 387. 
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1887 niiesfcion whether they are not all referable to grant. Mr. Justice Fry, in 
M.\Y 25. ihiJtnn v. Auqus (l). draws a distinction between positive and negative 

— easements, hut whether [847] the right lies in grant or in a restrictive 
Original covenant is immaterial as far as the extent of the right is con- 

CiviL. cenied. Dent v. Auction Mart Co. (2) imported the common law 

— rule into equity, that is, that a man is entitled to so much light 
as is necessary. The history of the Prescription Act is given by 
Cockburn, C.J.. in Angus v. Dalton iS). The English Prescription Act 
did not change in any way the nature of the easement, but only supplied 
a now means of proof; it only dealt with existing rights. The nature of 
the right to lighUs shown by Kelk v. Pearson. (4) ; thatfease agrees that 
the Prescription Act has not altered the extent and nature of the right 
to air: the case is referred to and is not dissented from in Pape y. 
Seott (5), where Bowen, L.J.,says “they are only entitled to so much as is 
necessary for the use and occupation." Leech v. Shewder (6) shows that 
the right by prescription or grant does not altor the nature of the right. 
Mr. Stokoe has contended the cases show a change in the law as to the 
nature of the right: his contention is supported only by incorrect head- 

notes and inaccurate statements used by the Judges. 

In Yates v. Jack, the head-note is not supported by the judgment. 
Dent V. Auction Mart Co. (7) approves of Back v. Stacey, and shows what 
the extent of the right infringed is Martin v. Ileadon does not deal with the 
amount of light acquired, but only with the amount necessary to ground 
an action. In Dyers Co v. King (8) the right is stated to bo only what was 


necossarv. 

In Theed v. Debcnham (9), Bacon, V. C., has defined the right as an 
absolute right of property ; he only refers to such rights as the Courts will 

protect. 

In'iNational Plate Glass Insurance Co. v. Prudential Insurance Co. 

Fry, L. J., assents to the judgment of Lord Chelmsford. 

Before the Act in India there was no right to air, except when the 
interference with it became a nuisance. When the right to [848] air was 
recognized by Statute, it was only intended to give that same right 
to atr. All the Act did was to recognize the same easement of 
had previously existed. In Moore v. Ball (11) the only qnestion decided 
was, whether there was any interference with the light for any purpose for 
which it might be reasonably used. With regard to the argument that 
the law has been altered, I say that Kelk v. Pearson is nob touched by 
Tapling v. Jo7if’s (12). The judgment there shows that all that the 
Prescription Act did was to alter the presumption of proving the right. 
(Trevelyan, J. -The English Act does not extend the right, nor, there¬ 
fore, does the Indian Act. I shall start from Sir Barnes Peacock’s case as 
far as air is concerned, as before 1871 there was no right to south breeze.^ 

Lnttrcll's case (13) shows that the law laid downin Yates v. Jack\s 
not new law ; a'change in the windows did not effect the right; the who e 
point is, has there been an abandonment ? In Moore v. Bateson ^ ® 
same position is taken up. The cases cited by Mr. Stokoe show tha . 
in order to ascertain whether a right is abandoned, you must se 
whether the new light is different from the old one. The limitso^ 


(1) L.R. 6 App. Cas. 771. (2) L.R. 2 Eq. 236(250). 
(4) L.R. 6 Ch. App. 809. (5) L.R. 31 Ch.D. 570. 

(7) L. R. 2 Eq 238. (8) L.R. 9 Eq. 441. 

(10 L.R. 6 Ch. D. 765. (11) L.R. 3 Q.B.D. 178. 

13 4 Ooke 87. (14) 3 B. and C. 332. 


(3) L.R. 3 Q.B.D. 103, 
(6) L.R.9 Ch.472. 

19) L. R. 2 Ch. D. 169, 
(12) 11 H.L. 290. 
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Luttrell s case are defined in Newson v. Pender (l). In Scott v Pam 
the Judges were only comparing the new and old windows • thov 
do not say the extent of the right is to all the light that comes 
they were only dealing with the question as to whether the new win' 
dows had the whole light which passed through the old windows • the 
head-note is therefore wrong. In Greenwood v. Honnsei/ (3) the Jud^'e 
merely quotes the hea.l-note of Pape v. Scott, and misinterorets the 
decision: besides the only question in the case was ahandonmont- 
Chandlerv. IhompsonU). The case of East India Co. v. Vincent (01 
shows that the old law as to abandonment u the same as at present- 
Simper y. Foletj {G) snows the xi^ht \,o lijjlib is rofcrosuective * it therefore 
shows the Prescription Act does not alter the nature and oxtnnt of 

L8WJ the right. The Pre.scription Act does uob use the words “ as of 

right, Trnscott v. 2Ierchanl Tailors Co. (7), and h'rewen v. Philipps (8) 

show that the enjoyment need not be as of right. FiuilUv. Thomas (0)’ 

arguendo the user should have been accomcanied by an assertion of rignt' 

under the Limitation Act the enjoyment must be “ as of right ” ^ 

The words '‘as of right” mean everything that one is entitled to Now 
■what is the right by way of oasoraenb? In Embcrg v. Owen (10) Parke IB 
says the right to light is of exictly the same nature, and this was an’ 
proved of in Orr Ewing v. Colquhoun (11). [TREVELYAN J —The same 
remarks are made in Gall v. Lichfield Brewery Co. (12).] Mr Sr-okce has 
said the later cases show that the right acquired is absolute and will not 
be interfered with unless substantial damage is done ; that comes exactly 

to what I say, viz., that the right is nob absolute ; if it were it would be 
protected as in Ashby v. White. 


As to the angle ot 40° there is no such rule of law; eaoh case 
must depend on Its own circumstances. The 450 

sufficient and fair basis to act on ; the rule has oalv been adonfed 
fi-em the Statute ; it does not follow that the same ba“s 173™' 
able tor India The case of CUmml v, Meloiicy, suit No. 2V1 of 1883 
deeided by Wilson, J. was a suit for obstruction of light to ground floor 
windows; the obstruction was 18 feet from the house,'and the deftdan 
was ra sing a wall 17 feet 9 inches at that distance from the house ■ it was 
found that the windows were ancient lights and the Court found that 4 ?o 
f light was not obstructed there being GO" left unobstructed. Mr Justice 
WilBODsays: The 45® rule is nob a rule of law nor o • 

fact until it is shown to be applicableand nointed out^ IK ° 

fact of shut^ng out the sky was nothing, our ^se Z i%VcL7u 

I am right m saying the nature and extent of the right to linkt- I 

altered by the Prescription Act, then I am right in slvinn 

extent of the right to air is not altered either. ^ ^ the nature and 

Mr. Stokoe in reply.-Tho head-note in Scott v Pave !« 
rect; the same point has since been decided in Theed nil tTo\' 

Buller v. Dickenson (U) cannot be supported on anv athS ^ ' 

the dominant tenement’s owner is enti^tU to the wholfof thriilh^f^ 
the servient tenement. It is true that in Scott v PnJ^\ 

whethe^e had been an abandonment, but to decide that “on The 


(1) L. R. 27 Ch. D. 60. 
(i) 3 Oamp. 80. 

(7) 11 Exoh. 66L 
(10) 6 Ezob. 867. 

(IS) L'R. 3 Cb. D. 166. 


(2) L.R. 3J Gh. D. 554. 
(5) 2 Atk. 83. 

(0) II O.B. N.8. 449 


(3) L.R. 33 Ch. D. 475. 
(6) 2 J. and H, 55-5. 
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JUDGMENT. 

• 

Trevelyan, J.—In this suit the plaintiff Bank seeks to prevent the 
erection of a new building on the south side of their premises on a piece 
of land belonging to the defendant, and complains that the erection of 
such building will materially interfere with the access of light and air 
heretofore enjoyed by the occupants of the Bank premises. 

The issues raised by counsel, and settled by me at the hearing, were 

as follows:— 

(1) Are the plaintiffs entitled to the use and access of light free from 
obstruction in the same manner as the same were enjoyed at the date of 
the conveyances of March 1836, mentioned in the plaint? 

(”2) How were such use and access of light had and enjoyed ? 

(3) Are the plaintiffs entitled to the use and access of air free from 
obstruction in the same manner as the same were [861] enjoyed at the 
date of the conveyances of March 1836, mentioned in the plaint ? 

(4) How were such use and access of air had and enjoyed? 

(5) What access of light (if any) to thoir premises have the plaintiffs 
acquired the right to by possession or prescription? 

(6) What access of air (if any) to their premises have the plaintiffs 
acquired the right to by possession or prescription? 

(7) Has there been any actionable obstruction to the plaintiffs’ rights 

(8) To what remedy (if any) are the plaintiffs eotitled ? 

(9) To what damages (if any) is the defendant entitled inconsequence 
of the ad interim injunction ? 

It was agreed at the hearing that in case I should determine this suit 
in favour of the defendant, I should not try the 9th issue, but should refer 
the question of damages to an officer of the Court. 

It appears that prior to March 1836, the premises now belonging to 
the plaintiffs, and the piece of land to the south, which now belongs to 
the defendant, were both the property of the same person, a Mr. Fairlie. 

On the 30th of March 1836, Robert Castle Jenkins, who was a 
trustee for the sale of. amongst other property, these two parcels of land, 
conveyed the portion, now occupied by the Delhi Bank, to Mr. Thomas 
Sandes. 

On the same day he conveyed to Mr. Ross Donnelly Mangles the 
other premises which are now owned by the defendant, ^ 

On the 28bh of April 1866, Mr. Sandes conveyed to the Delhi Bank 
the premises now occupied by the Bank. 


quantity of ligbt previously enjoyed was considered. Greenwood v. Sorm- 
sey (1) stands without Scott v. Pape. Allen v. Taylor shows that where 
conveyances are contemporaneous existing easements pass to purchasers. 
Glover v. Cohman (2) shows it is true that the enjoyment must be one of 
20 years ending from institution of suit. 

The trees are not an obstruction within the meaning of the Act; it 
must be an obstruction by a person ; the Act is a remedial one, and in 
terms is very different from English Statute. See Rajroop Koer v. Ahul 
Ilosaein (3) as to this. The case of Bagram v. Kettranatk Karformak (4) 
is consistent with a decision in our favour if on tbe facts our comfort 
is interfered with. 


(1) L.R. 33 Ch. D. 471. 
(3) 7 I.A. 240. 
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Oa the 30th of March 1836, Mr. Mangles ezecutod a deed of cove- 1887 

MrSseh r^d m 7. aandet 

edge^ If ^“adi:::!0KIO.K.. 

The attorneys of the Bank immediately wrote and complained of 
this wall. The defendant asserted his right to build, but. eventually at 
the instance of Ins own tenant, the National Bank, [852] ho de-isted 
from completing the wall. The wall was left in an nntinished state and 

™° 'rote the north-west corner of a long godown 
which hllodup the eastern side of the defendant's premises uf tea 
distance of about 28 feet 4 inches. promises up to a 

This new wall overtopped the old boundary wall, which from the 
plaintiffs side was about 3; feet in height, by the follnwing varying 
heigbts-lrom about 10 feet 3 inches from its east end and bv about 
9 feet 9 inches, and the next 3 feet 3 inches by 8 feet 9 inches, for the next 
2 feot2 iQchesby 7 feet 11 inches, and from tho hayi on,] - 
13 feet 10 inches by u feet 10 inches. romaining 

This wall undoubtedly must liave lessened tho value of tho nlaintiffs' 
premises, as i shut out the direct breath of the south breeze from the g ea? 
er portion of the lower iJoor of tlie Bank’s house It also mi.cf h..vn ^? i 

ed some of the direct sunlight. This wall has played an important paiUn 
ho hear.ne of h.s suit, but, in the view which I take of this case I Jh ok 
that Its importance has been exaggerated. Nothing more wU A ^ 
until the present year, when the defendant proposed to erect the buildings 
now in question^ Some correspondence then took nlace, the new bui lnfs 
Wtere commenced, and the present suit rnsulted. In admitting the plain 
Mr. Justice Maephorson issued a rule calling upon tho dafen-l.ne ^ u ^ 

cause why he should not be restrained from contmurng the buildL^ 
the pendency of the suit, and he also granted an o/ 'building during 

For reasons which I gave at the time I d schaLd the 
interim injunction. The building been continued 
understand it, approaching completion. ' ^ 

cnnsl?ron rZsrc^les'rdfrrthTf'th‘a°t f I" “ 

the law in this case. Mr. Stnkoe iesiatethlftUt^d cTolt“e 1 
sionsis to show an expansion or development ofthploL ^ • ' 

favourable to tho owner of the dominant^tenement T dn f ^ 
this contention, as it appears to me on an ex^ination^ f 

the right has nob been in reality extended at all Most it nab " 

cases referred to are oases in which thora k u all, of the 

dominant tenement, and [833] it wX^^^ in the 

m the old and the new buildings and the amount o hfih“Td ® 
access to each over the servient tenement. But even ir 
these cases observations tending to sliow that bhl u uJ. 
way suggested. I think I am hounVhvVeTJ^ Jl^ 

Ear/ormak (1). in which the law at that time 

laid down by a Division Bench of this Court h authoritatively 

original side. This decision, it seems to me 

far as a Judge sitting on the original side o/fK° question, as 

>° what was th eUw^ the_p^„f the' Limitetiou AcToUsVl 


V 


(1) 8 B.L.B.0.0. 18. 
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.\s to how the present Acts liave alterea the law, which existed before the 

passing oi the Act of 1871, I will hereafter consider. . , , 

.\part from aiiv questiou uoder the Limitation Act, and apart from 

an express sranc, it seenns to me that easements of hgnt and 
acnuirod, do not vary so far as their extent and operation are 

There is no doubt that where a person grants a portion of his land 
reserving a portion to himself, he grants with it all the easements and 
piinweasemLts which had been formerly 

the part granted, and which were necessary thereto. There also no 

doubt that where contemporaneously an owner, as was 
two portions of his land to each of two persons, each having notice of the 
-ranUo the other, the easements and piinsi-easements are ‘-also granted^ 
I'or the first proposition the case of n-hecl<ion v. Burrom (1) is an 
authority, and for the second the case of -Uioi v. Taylor U 

These cases do not show that the easements of light and air, which 
are impliedly granted under these circumstances, are in their extent any 
greater than easements acquired by prescription. 

The case of Leech v. Scluoeder (3) is an authority tor “ntrary 
proposition, and holds that a person who acquires an easemen by the 
^position of the owner of two tenements only acquires it to the .a 
extent as if he had acquired it by prescription. 

[851] Apart from any question as to the effect of the Limitation .Acts 
ift7l find 1877 it 15 ? deal' what the rights to light and air are. 

Norman nut it in Bagram v. Khettranath Karforviah (4): To give a ngne 
T^Tont a case where there is no express contract on the su ject ior 

an interference with the access of air to dwelhog-houses b> . 

adjoining land, the obstruction must be such as to cause what is tecbni 

cally called a nuisance to the house; in other words, to 

unfit for the ordinary purposes of habitation or business. Th 

numbers of authorities for this proposition both in England and m 

there can be no doubt that at any rate before the passing oi 
Afvf TX of 1871 the^’e was no right to the south, or any oth^, wm 
such In Zram v. Khctlramth Karformah. at page 47, Barn 
Peacock the then Chief Justice, says : ' I am of opinion that by the use 
Tf the south window uninterruptedly for upwards of 20 years, plain 
did not acquire a right to enjoy the south ® 

Such a right mav be acquired by express grant, but it cannot be acq ^ 
merely bv prescription arising from user, whether the P^e^umptio 
presumption of prescription or not." and this alleged light to t 
wind is also repudiated by Mr. Justice Peterson m the case of Bar 

V. Archer (5). ^ Ramos 

The right to light is in Bagram’s case at page 46 put by Sir 

Peacock as follows : " But the only amount of light for a 
which in my opinion can be claimed by prescription, or y . i- 

enjoyment without an actual grant, is such an amount as is J"® 
necessary for the convenient and coratorbahle habitation of the ■ 

For this proposition there is an abundance of ^ 

and there is also the case of Modhoosoodun Dey v. BissomuthJJey \ )• 


niT.R lonh.DSI. (2) L R. 16 Ch. D. 355. (3) L.R. 9 (^. £• 472. 

( 4 ) 3 B.L.R. O.G.'45. (5) 2 Hyde 125 (129). (6) 15 B.L.R. 36 . 
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Now as to the Limitation Acts. The first Act which has any bearing 
on this subject is Act IX of 1871. Thepreamble to that Act recites that it is 
expedient to provide rules for acquiring [855] ownership by possession. 
The recital in the Act of 1877, the easement section (26) of which is iden¬ 
tical with tlie easement section (27) of the Act of 1871, recites that it is 
expedient to provide rules for acquiring by possession the ownership of ease¬ 
ments and otlier property. 

Section 27 of Act IX of 1871 is as follows: “Where the access and use 
of light or air to and from any building has been peaceably enjoyed 
therewith, as an easement, and as of right, without interruption and for 

twenty years,... .the right to such access and use of light or air 

.shall be absolute and indefeasible.” I agree with Mr. Stokoe 

that the Indian Act, unlike the English Act, places light and air 
upon the same footing, and if the English cases show that the effect of 
these words (which are similar to the words in tho English Prescription 
Act) is to enlarge the right of the dominant tenement as far as light is 
concerned, it follows that they also extend the right of air. 

But I do not think that this is the real effect of the English cases, 
The object of the Prescription Act and of these provisions in the Limita¬ 
tion Act was not to enlarge the extent and operation of the easement, 
but to provide another and more convenient mode of acquiring such 
easements—a mode independent of any legal fiction and capable of easy 
proof in a Court of Law. In Kelk v. Pearson (1) Lord Justice James 
distinctly holds that the Prescription Act has in no degree whatever altered 
the pre-existing law as to the nature and extent of the right, and Lord 
Justice Mellish said that he entirely agreed with the opinion expressed by 
Lord Justice James that the Prescription Act 2 and 3, William IV, c. 71, 
has not altered the nature of the light to light and air. 


I am not aware that this decision has ever been dissented from, and 
I do not think that there is anything in any subsequent case which in any 
way reduces the value of this decision. In the case of the City of London 
Brewery Co. v. Tennant (2) Lord Selborne expressly approved of this 
decision, and Lord Selborne’s decision was approved of by Hall, V.C. in 
[856] Lady Stanley of Alderley v. The Earl of Shrewsbury (3). The case 
of Leech v. Schweder, to which I have before referred, is also an authority 
for this same proposition. Mr. Stokoe has relied upon expressions seem¬ 
ing to show that the owner of the dominant tenement is entitled to the 
whole amount of light which, for the prescribed time, has passed to him 
over the servient tenement, but these expressions are most of them to be 
found in cases where the only question for decision simply necessitated a 
comparison between the light passing through an old aperture and that 
passing through a recently erected aperture. Besides, these expressions 
are, I think, to be taken with the qualification which, as it expresses the 
legal right, must he taken as being always understood, namely that the 
owner was only entitled to so much of the light as is reasonably necessary 
for the comfortable habitation of the dominant tenement All these expres 
sioDS show that the owner of the dominant tenement is entitled to every 
portion of the Jigbt to which be has acquired a legal right, even though 
he may have altered the apertures through which the light comes to him 

I may here, before I go on to examine the evidence and to decide 
whether there has been any actionable obstruction, make some observa- 
t ions with reference to the wall of_187^ the view which I take of the 

(1) L.B. 6 Oh. 809. (9) L.R. 9 Ch. Ap. 212. (3) L.K. 19 Eg. 616. 
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law and of the evidence, the existence of this wall is nob material, bub so 
far as tho Bank has acquired an easement by lapse of time or by virtue of 
the Statute, this wall limits such right, as the Bank cannot have acquired 
a greater right to light and air than it has enjoyed since the building of 
that wall. The wall may also in one aspect of the case have affected the 
rights which the Bank obtained by imolied grant, on the principle of the 
cases of Weldon v. Burrows and Allen v. Taylor, 

The wall has been in existence for nine years, and I do not think that 
a Court would compel the defendant to pull it down or would restrain him 
from erecting a building which would nob obstruct more light aud air 
than was obstructed by the wall of 1877. 

[857] Under the circumstances I think that the Bank may be taken 
to have acquiesced in the existence of that wall, and that even if the wall 
be taken to bo a continuing injury, no specific relief would he granted in 
respect of it. [See Specific Relief Act of 1877, s. 56, cl. (6)]. 

Now as to tho obstruction ; There is no doubt whatever that the 
complaint that the new building injures the top floor of the Delhi Bank is 
purely fanciful, aud that the injury (if any) is not such that the law can 
remedy. 

Tho new building in no way affects tbe amount of light, or of air, 
or even of south breeze, which comes to the top floor of ihe Bank’s pre¬ 
mises. There may be a little glare, and as the air will pass over heated 
masonry when the wind is from the south, the breeze will be a little heated 
when it reaches tho premises of tbe Bank, but this is not an injury which 
can be remedied by the law. So long as he does not interfere with any 
easement acquired by the Bank, the defendant is entitled to use his land 
in a lawful and proper way, and to erect a building thereon. 

As bo the middle floor there is also very little difiiculby. There can 
be no doubt that there is no interference with the light of the middle floor. 
Mr. Osmond, the chief witness for the plaintiff Bank, says that he does 
not think that, as regards light, the higher portion of the new building 
would interfere with the plaintiffs' light. He is there speaking of the 
lower floor of the Bank. A fortiori, the higher portion of the new build¬ 
ing would noc affect the light of the middle floor. As the top of the 
lower portion of the new building is lower than the floor of the middle 
story of the Bank, it follows that tbe lower portion of the new building 
cannot affect the light of the middle storey of the Bank. 

Now as to the air of the middle floor. There is no doubt that the 
south breeze cannot now find its way directly to the middle floor to the 
same extent as it did before the erection of the new buildings: bub as I 
have pointed out before, the cases prevent me from giving effect to any 
asserted right to a south breeze as such. The higher part of the new 
building is some way off the middle floor, and there is no doubt that 
there is ample free room for an abundant supply of air to come to the 
middle floor of the Bank’s premises. A glance at the models and plans put 
in in this case [858] will immediately show that the new buildings do not 
interfere with the access of air to the middle floor in the sense that access 
of air is used in the cases. The access of wind is interfered with, it is true, 
but ibis impossible forme to hold that the middle floor has been rendered 
unfit for tbe ordinary purposes of habitation or business. The chief 
contest in this case has been with reference to the lower floor. I am 
assuming throughout in dealing with this case that the plaintiffs have 
acquired a right bo access of light and air, whatever the extent of that right 
may be. There is no doubt, I think, that under the conveyance of 1836 
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they acquired this easement, and that they have also acquired rights by 
prescription. As to this there is evidence as bo the time that r.he windows 
have existed, and there is no doubt that with the exception of Matthew- 
son’s podowQ there was no building on that portion of the defendant’s 
land, which lies to the south of the Bank proini'JO'i. They have. I find, 
acquired rights of light and air. but not to the extent winch they pretend. 
Has there been an actionable interference with the plaintifl’s’ right to 
light to the lower tloor of the plaintiffs' premises ? I think not. 

There is no doubt here that 45® of sky are unobstructed. In Jkadcl 
V. Perry (1), which was. as far as I know, the first case in which what is 
known as the 45® rule was enunciated, the Vice-Chancellor. Sir -John 
Stuart, says this : *’ ft seems to me that where, opposite to ancient lights, 
a wall is built nob higher than the distance between that wall and the 
ancient lights, there cannot, under ordinary circumstances, be such a 
material obstruction of the ancient lights as to make it necessary lor this 
Court to interfere by way of injuncr-ion." 

This is, it is true, not a positive rule of law. hut it is a circumstance 
which the Court may take into consideration, and is especially valuable 
when the proof of the obscuration is not definite or satisfactory. Of course 
■where lights are closed up by high buildings at the sides, this rule may 
nob be applicable, but here there is no circumstance of that kind. 

The plaintiffs' evidence on this head is of two descriptions ; first, 
evidence that it is now necessary to light candles about half an hour 
earlier than before; and, secondly, evidence as to an experiment [859] 
•which was conducted by Mr. Apjohu, Mr. Mills, and others. Thi.s ex¬ 
periment was not sufficiently carefully made to make it of much value. 
The persons who have given evidence with regard to it are those who 
remained inside. No one who actually saw what was being done with the 
tarpaulins while the oxperimeut was in progress has been called. It is 
impossible to be certain that the tarpaulins were kept at the right height 
throughout the time that the experiment was being mado. 

The evidence as to the candles does not come to verv much, 
Mr. Ward, who is tlie only witness who speaks to the actual use of 
candles, has had bo use them on two cloudy evenings. lie would probably 
have had to use candles on those evenings even if the new buildings had 
not been put up. 

Some witnesses speak to the probable diminution of light, but 
their evidence is practically of no use to me in determining this question. 
There may have been some trifling diminution of light, but I do not 
think it amounts to a material diminution, I think that enough is 
still left for the convenient and comfortable habitation of the lower 
floor of the house. 

On this question the observations of Lord Cranworth in the case of 
Clarke v. Clark (2). which was followed in the case of Robson v. Whittin- 
gham, at page 442 of the same volume, are of value. Yates v. Jack, at page 
295 of the same volume, which was much relied upon by Mr. Stokoe.does 
not affect either of these decisions. 

The evidence does not to my mind show any substantial diminution 
of the light, and I think that X can fairly apply the 45 degree principle 
to this case. To use the words of Sir Barnes Peacock in the case I have 
referred to, I am of opinion that the plaintiff Bank will have, even after 
the complete erection of the new buildings, such an amount of light as is 

(l)L.R. 8 Eq.466. ( 2 ) l.r. i Ch. Ap. 16. 
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seeing what amount of open space there is in front of the [860] 

verandah of the Bank, it is not difficult to come to a conclusion on this 
question. 

As I have pointed out before, I can give the plaintiff relief in this 

lespect. I must find that the obstruction is such as to render the house 

unfit for the ordinary purposes of habitation or business. There is a 
good deal of evidence to show that the south wind has been shut out 
from the lower floor. This question is one which Sir Barnes Peacock’s 
decision prevents me from entering into, Mr. Justice Peterson in Barrow 
V. Archer (1) says: The right of air is co-extensive with the right to 
light, and I am of opinion that where there is sufficient adit for light, it 
will be presumed there will be sufficient adit for air.” 

As I have found that there is sufficient adit for light, this decision 
would conclude the case ; but apart from this, I think it clear that there 
IS ample space round the ground floor of the Bank, and there being this- 
space. I cannot find the lower floor of the Bank has been rendered unfit 
for the ordinary purposes of habitation or business. 

The plaintiff's witnesses seem to ignore every mode of ventilation 
except the direct bree^io. This, I think, is clearly wrong. There are other 
means of ventilation of which probably the principal one in this case is 
aspiration, as there will ha a breeze over the new building and also up 
Fancy Lane. During the limited time in the year when the south breeze 
is blowing the lower floor may not be so pleasant a habitation as a room 
into which the south breeze is blowing directly, but this consideration is far 
removed from the present question. 

Except that it has kept out the south breeze, I do not think that the 
pew building has made any difference in the air. When the wind U not 
from the south I do not think the new building will make any difference at 
all in the atmosphere of the ground floor or will make it a less comfortable 
habitation. 

The whole case for the plaintiffs is that they are entitled to the south 
breeze. Failing in this practically they fail in the rest of the case so fan 
as the air is concerned. 

There has been a good deal of evidence given on both sides with 

reference to the trees in the plot of land to the south of the Bank. 

[861] In the view which I take of the case, I need not consider that 
evidence. 

My finding on the issues is as follows : On the first and second issues 
I find that the plaintiffs^ are entitled to so much of the use and access of 
light over the defendant s premises as is reasonably necessary for the com¬ 
fortable habitation of their premises. 

On the third and fourth issues I find that the plaintiffs are entitled to 

so much of the use and access of air over the defendants’ premises as may 

be necessary to prevent those premises being rendered unfit for habitation 
or business. 

On the fifth issue I find that the plaintiffs have acquired by prescrip¬ 
tion the access of the amount of light mentioned in my answer to the 
first and second issues. 


(1) 2 Hyde 129. 
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On the sixth issue I find that the plaintiffs have acquired by prescrip¬ 
tion the access of the amount of air mentioned in my answer to the third 
and fourth issues. 

On the seventh issue I find that there has been no actionable obstruc¬ 
tion to the plaintiff s rights, and accordingly I find in answer to the eighth 
issue that the plaintiffs are entitled to no remedy. 

The ninth issue will be referred to the Registrar. The suit must be 

dismissed with costs. 
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SjcU dismissed. 

Attorneys for the plaintiffs : Messrs, Watkins tC Co. 

Attorneys for the defendants: Messrs. il/or< 7 an i£ Co. 

T. A. P. 


[NOTE.— Ad appeal from this decision was filed, but was withdrawn before it came 
on for bearing. —ED.] vaujo 
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ORIGINAL CIVIL. 
Before Mr. Justice Trevelyan. 


Grish Chunder Roy {Plaintiff) v. Broughton and others 

{Defendants).* [12th August, 1887.j 

Hindu L<m Widow-Accum^^^^ widom-Accumulntims. period un to 

which they may be dealt wUh^ProbaU, Effect of-Legacy to Hindu ■widow-wLu 

tor,Powerof,beJoreHtn(tuWilhAcl—Evidence Act (1 of IR' 12 '\ s 4i 

AcMFo/ 1881). ss. 2, 149. ^ ^ 

The right of a Hindu widow to the income and accumulations nf her husband’s 

of o.h:“ hS 

The question to be sought for in determining her right to deal with «n.h 
income and accumulations of income ie one of intention if iur ^ 
vested her savings m such a manner as to show an rntan ^ ^ 

husband’s estate, she cannot afterwards deal with such iavestm^n^™^“'^ 
for reasons which would justify her dealing with the orioinai 
H. ovfoo.a oo such foteofi/o. cao.^r^V.ir/’Xr 

montB, save in the case of tho purchase of othor lovest- 

ment. But should she invesrhersavtgs “ 

making any distinction between the origin^ ostat? and kh^lr! 

primu/ocie presumption is that it has S he1?nttnL^to 
and entire, and that the after-purchases are an increment to 

Section 41 of the Evidence Act is applicable to nTh!? 
passing of tho Hindu Wills Act. P obates granted prior to the 

[R.. 20 C. 433 (442) (P.C.) ; U 0.0. 310 (314).] 

Soudaminey, Kadambinee and Surbonoaa Ld afa^o ’ 

Shama Churn. Nobocoomar by his wiU Tal h f 

other dispositions:-My wife sb ^recaive for her food aaTc?otbbg?o1 

• Original Civil Suit No, 64 of I 887 I-- 
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for cxpGusos, rolif^loGs .icts, and fchs fiDDointod voluntary roligious obsot” 
vancos, one lac of rupees,” aod “should tuy executor Shama Churn, my 
youn^e^ih brother, have more than two sons within eight years from this 
date, in that case such son shall be made ray adopted son ; should such 
adopted son die within the said appointed period of eight years, in that 
case should there be other sons of my brother within the specified time of 
eight \ cars, power is reserved of adopting up to tlie extent of a third time; 
should my brother have no more than two sons, or the adopted sons should 
die one alter the other, in that case the shave belonging tome, of Com¬ 
pany's paper and lands and houses and gardens and so forth, the whole 
real and personal estates will be received by my youngest brother Shama 
Churn.” 

[863] Probate of the will was granted by the Supreme Court to 
Baclamcooraary and Shama Churn. At the expiry of the eight years 
from the death of the testator, no second son had been born to 
Sliama Churn, and disputes having arisen between Badamcoomary and 
Shama Churn regarding the estate of Nobocoomar ^lullick, Shama Churn 
claiming to be solely entitled to the said estate, and to the surplus income 
thoieof which had accrued thereto, and had accumulated during the period 
of eight years, it was on the Uth August. 1866. agreed between Badam* 
coomary'and Shama Churn that the latter should pay to the former the 
sum of Rs. 2,89,000 in lieu of all her claims to such accumulated income, 
which payment was duly made, and a release given therefor. On the same 
date a further sum of Rs. 24,000 was paid to Badamcoomary by Shama 
Churn in consideration of her giving up her right to reside in the family 
dwelling house. On the same date Shama Churn paid over to Badam¬ 
coomary the legacy of one lac of rupees and the interest accrued thereon, 
which amounted to Rs. 62,450, the recitals in the release being worded as 

follows:— 

“ And whereas I have consented and agreed co live separately froi^ 
the family of the said Shama Churn Mullick, and with that view I have 
agreed to accept from the said Shama Churn a sum of Rs. 24,000 in neu 
of and for and by way of compensation and consideration of and for my 
absolutely relinquishing my right to live in the said family dwelling house 
of mv deceased husband: And whereas it has been agreed that I shouia 
take and receive the said sum of Rs. 2,89,000 in full payment, discharge 
and satisfaction of all claims I have or had on my said decease 
husband’s estate in respect of tlie said accumulations therefor, and I the 
said Badamcoomary have accordingly agreed of my own free w'll o 
accept and take that sura in full payment, discharge and satisfaction 
all claims on the estate of ray said deceased husband, and in considers^ 
tion thereof to waive all rights and claims I had or may 
account of the same.” Out of the aforesaid sums of Rs. 1.00,U » 
Ks. 62,450, and Rs. 24,000. Badamcoomary purchased, for a sum 
Rs. 35,000, a house No. 59, Cbibpore Road, and established in the sa 
house certain family idols. 

[864] On the 12th July 1886, Badamcoomary endorsed and 
over to Ur. L. P. D. Broughton the Government Paper representing to 
sums abovementioned, and created therewith two deeds of 

a deed of trust of the Government Paper representing Rs. „ rL'fnore 
the other a deed of dedication of the house and premises, No. 59, vhi P ^ 
Road, and of the balance of the suras (after purchase of the the 
at a price of Rs. 35,000) of Rs. 1.00,000. Rs. 62.450 and Rs. 24.0UU. 
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of 9 RO rmo- ^ ^ trustee to hohl the suit 

of Rs. 2,89.000 in trust to pay the income thereof to Badamcoomarv for 

hfe. and after her death to hold tlie principal and inbrost in trust for Giish 

Chunder Roy for his own absolute use and benefit; it being thereunder 

recited that it was intended that the interest of the said Grish Chuuder 
Roy in the said Government Securities should vest in liim uuon 
the execution of the deed. The deed further provided for pnvment of 
a proper sen, to ,he suardian of Gr.sl, Cl,under for his maintenance 
duiinfi his minont\ The deed of dedication directed Mr. Broughton as 
trus 60 to hold the house and the Goveininont Notes abovementLed in 
trust, to allow Badamcooiiary during her life, as shebait of the idols to 
reside in the house No. 59, Uhitporo Road, and to sot apart out of the said 
Government Promissory Notes a sum of Rs. 10.000 for the extension and 
repairs of the said house, and to pay the income of the residue to her 
as shebait for life, and after her death to the shebait for the time beinc ■ 
and that from and after her death until the trust funds of the deed of 
trust (abovementioned) should be indefeasiblv vested in some person the 
person for the time being entitled under the said deed of trust to the trust 
funds, should be the shebait of the idol. 

Badamcoomiiry died on the 7tl, Septomhe,- 188G, and thereon the 

propert.es mentioned m the said deeds of trust and dedication became 
vested m Gnsh Cnunder Roy, 

Gi-ish Chunde,-Eoy, in accordance with certain provisions set out 

in the said two deeds, applied to the trusleo. through his guardian 

for such maiDtenanco as would be in the discretion of the trustee fit 

and proper for his support, and also for the paiment of a certain 

sum winch had heoome necessary for the [865] i-epairs of the houso No 59 

Ch.tpore Koad, and for the necessary performance of ceremonies in honour 
of the Idol. 

Mr. Broughton having left India (having empowci'ed Mr. Maisdeu to 

act lor him in atnongst other matters, the matter of these trusts), 
Mr. Marsden declined to rnako any payments to the guardian for the main- 
tenance, education or establishment d Grish Chunder Hoy, inasmuch as the 
daugliters with sons of the late Nobocoomar weredisputing Badnmccomarv’s 
right to deal with the property of her late husband othenvise than i^the 
manner m wh.oh such property could be dealt with by a Hindu widow and 

had already given instructions for the filing of a plaint to set aside the 
deeds of trust made by Badamcoomarv ® 

• ‘hereupon brought the present suit 

against Mr. Broughton to have it declared that he was entitled n Z 

mainteuance and establishment given him under the deeds If tfust and 
gfa'd^rforrhat purple his 

s Surrut™offl„y h.d .Irsady “bXgbt TX. w 

deed of dedication: the relief craved for «« n ■ ® ^9set aside the 

being that they should bTrSiner 

Mr. Broughton Lcarryinglrt^tXTw^^^^^^^^^ 

NohormTrd'L^rS-^LV^^^^^^ the‘?^Tf the wi„ of 

titled as the heiresses and legal representatives of rbocolarMM lieVto 
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the whole of his estate left by him at his death, aed not disposed of by any 
valid testamentary disposition ; they further impugned the validity of the 
bequest to Shama Chum Mullick ; and submitted that Badamcoomary 
had only a Hindu widow's estate in the sums dealt with by her in the 
deeds of trust and dedication ; and further contended that Badamcoomary 
was of unsound mind, and that undue influence had been exercised on her 
at the time of the execution of the two indentures. 

[866] The defendant, Mr. Broughton, stated that he was willing to 

make the payments for maintenance, etc., should the Court be of opinion 
that under the circumstances of the case he could legally do so. 

Previous to the hearing, an application was made on behalt of tne 
plaintiff by motion for ap order directing Mr. ^joughton to allot main¬ 
tenance to the plaintiff and a sum for the repairs of No. 59, Chitpore Road, 
this motion was ordered to stand over till the hearing of the settlement ot 

issues, when both matters came on together. , . 

Mr. Hill, Mr. Henderson and Mr. Barrow, for the plaintin. 

Mr* Purjh Mr. Bonnerjee and Mr. O'Ktnealy, for Soudaminey. 

Mr. Bonnerjee, Mr. Amir Ali and Mr. Roberts, for Surrutcoomary. 
Mr. Stokoe and Mr. Pearson, for Mr. Broughton. 

The issues settled were— , j 

(1) Were the deeds of trust and dedication duly executed oy 

Badamcoomary? -j nr 

(2) If 80 , was she at the time capable of executing the said deeds o 

either of them ? . . nt 

(3) Did she understand the contents of the said deeds or eitner o 


tfbsui ^ 

(4) Were the said deeds or either of them executed under the undue 

influenceofGopinath Roy. the guardian of the plaintiff? 

(5) Had Badamcoomary any, and, if so. what power of disposition 
over the accumulations of her husband’s estate during the 6rst eight year 
after his death received by her from Shama Churn, and if she bad no s 
power, who became entitled to such accumulations, and when ? 

(6) What, according to the true construction of the will of ^obocoomar 
Mullick, was the estate of Badamcoomary in the corpus, and what po 

of disposition had she over the legacy ? t 

(7) Was the Rs. 24,000 paid to Badamcoomary out of the estate 

Nobocoomar Mullick ? . . * «,kflfher 

[867] Mr. Bonnerjee further wished to raise an issue as to wn 

or no Nobocoomar did not die intestate. This issue being objected to.t 

argument as to that objection was first heard. 

Mr. Bo7inerjee.-lt is objected that I cannot raise 

intestacy as probate has been granted, but the will was prior to the ^ 

Wills Act. and probate was not necessary for such a will. , --j 

such a will without going to the Ecclesiastical Court. See Rtoi 

case; Montriou on Morton, 191. Before the Hindu Wills c 

Mofussil Courts had no jurisdiction to grant probate, and 8^^ 

probate did not confer on an executor any estate or oharac e 

Treepoorasoondery Dossee v. Debendronoth Tagore (l). ^Tfinkali 

and powers of an executor, see Sharo Bibi v. Baldeo Das Uj, , ^ 

Debt V. Shibnath Ckatterjee (3): Nilkant Chatterjee 
Das (4). The Supreme Court granted p robate of this will. —- 

(2) 1 B.L.R.0.0. 24. 

14) 3 B.L.R.O.C. 7. 


(1) 2 C. 45 (49). 

(3) 2 B.L.R.O-C. 1. 
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a Hindu in common form is no evidence of the proof of the will— 
Gopalnarain Mozoomdar v. Miiddoyniittij Guptee (ij ; see also Thompson 
V. Donaldson (2j ; Barraclough v. Greenhoiigh (3); Hume v. Riindcll (4). 

Mr. H///. -Besides the eases cited by the other side, there are two 
others which oucht to be placed before the.Court ; the lirst case is against 
me, but I shall point out that s. 41 of the Evidence Act and other 
statutory enactments have done away with the eH'ect of those cases. 

The cases are Lalchnnd Eamdayal v. Gumtihai (o), and Jaykali Debt 
V. Shib7iath ChiJterjee ((5), but the order of the Probate Court being a 
decision in rejn is binding on all the world. See as to tbis Castrujue v. 
hnried). In Brajanuth Dcy Sirkar v. AnaJidainai/i J)nsi (8), the will 
was under the Hindu Wills Act, and Phear, J., held that the ofl’ect of 
ss. 187 and 242 of the Succession Act, which by s. 2 of the Hindu Wills 
Act were made applicable to wills of Hindus, was to make probate 
[868] evidence of the contents of the will as against all interested in the 
will. Probate, if existing, is effectual. See Behary Ball Savdyal v. 
Juggo Mohun Gossatn [9)KomolochuJi Dutt v. NtlrnUun Mundlc (10); 
and Uma Nath Mukerjeev. Nilmoni Singh Deo (11), in which Markby, J.'s 
decision in Komolochun Dutt's case w'as approved, Mohuii J)ass v. hutch- 
mun Dass (12) lays down that the proper way is to have probate revoked. 
T)h 0 will there was dated 1821. 


1887 

AUG. 12. 

Original 

Civil. 

14 C. 861 = 
12 Ind. Jar. 
179. 


The sovereign authority had not conferred on the Supreme Court a 
jurisdiction to issue probate, but the Court’s jurisdiction was founded on 
consent of parties ; but the Succession Act applies, and under s. 242 pro¬ 
bate is conclusive against all the world, and the only way of getting rid 
of it is by a proceeding in the Court having jurisdiction. All this, 
how’ever, was before the legislation of 1872 and 1881. The Hindu Wills 
Act provided for the application of the Act to all wills after September 
1870. 

Then the question is how far the Succession Act and the Act of 1881 


affect the point. 

The case of Barraclough v. Greenhough (3) was a case in the Common 
Law Courts. That case only shows that probate is good unless notice of 
dispute of the will is given within the statutory period. The case of 
Thompson v. Donaldson (2) really goes on tbis principle, that the Eccle¬ 
siastical Court had power conferred upon it by Government to grant 
probate of wills of persons who were dead, and, therefore, where they 
granted it with regard to a person who was not proved to be dead, it was 
held that they had no jurisdiction. The Evidence Act by s. 41 makes a 
final order in exercise of probate jurisdiction conclusive proof that the 
character of executor accrued to the executor at the date of the order for 
probate. In the English Statute the words ” sufficient evidence ’’ are used, 
which means evidence sufficient to go to the jury as proof in favour of the 
producer of probate—see Barraclough v. Greenhough (3). Section 41 takes 
us quite outside [869] such cases as Barraclough v. Greenhough. The 
Legislature intended probate whenever granted to be conclusive evidence 
for purposes of future litigation. This issue, therefore, does nob arise. 

As to the Probate and Administration Act, 1881, chapters 2 to 13 
apply to Hindus dying before let April 1881; s. 2 vests property in the 


(1) 14 B.L.R. 21 (43). (2) 3 Esp. 68. 

i4) M#dd. and G. 831. (6) 8 B.H.O.R.0.0. 144. 

(7) L.R. 4 H.L. 429. (8) 8 B.L.R. 220. 

(10)4 0. 360. (11) 7 0. L. R. (387 340)=6 0. 429 


(3) L. R. 2 Q.B 612 (619). 
(6) 2 B.L.R. O.C. 1 
19) 4 0. 6. 

(12) 60.11. 
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executor even when the will is 100 years old, and the testator died with¬ 
out the property having vested in his executor. There is nothing in the 
saving danse, s. 149, with respect to the sections I have mentioned, or of 
wills made 100 years ago. 

Ilut further, no issue regarding the factum of the will of Nobocoomar 
can be raised, as Shama Churn is not before the Court. This Court is 
now sitting as a Court of I Equity, and where the Court is asked to decide 
on the factum of a will in the absence of necessary parties, it will refuse 
to do so in order to avoid multiplicity of suits. I say, therefore, that the 
course of legislation, by the Evidence and Probate Acts, has rendered 
probate conclusive in this Court. 

[The argument on the other issues was then proceeded with.] 

Mr. Hill. —As regards the widow’s right to the accumulations for 
eight years, the payment of these accumulations was made ten years after 
the right accrued ; therefore she could have sued only for one-tenth of the 
corpus, and only for a small proportion of interest. The rest would have 
come to her under the agreement with Shama Churn, and not as widow 
and heiress, and could not become the property of persons who claim as 
present representatives of Nobocoomar. As to her right to accumulations 
and the period within which a widow may make use of the accumulations, 
see Ainslie, J.'s judgment in llonnhulti Koerainw. Uhri Dutt Koer (1), which 
case has been approved by the Privy Council The later cases tend to show 
that you cannot fix a time up to which the widow has a right to deal with 
the accumulations during her lifetime. A clear distinction does not seem 
to liave been drawn in former cases, as to whether or no the widow 
had an intention to sever the accumulations from the corpus. No period 
can be fixed as to when she shail exercise that intention ; lapse of time is 
only prima facie ovidonco, but [870] can be rebutted. As showing that if 
sho shows a distinct intention to sever, the accumulations belong to the 
widow. I cite GondaKoer v. Koer Oodey Sing (2). 

I also refer to the judgment of Ainslie, J., in Eamhutti Koerain v. Ishn 
Dutt Koer (1) where he sets out his reasons for there being no fixed period 
for her right to dispose of the acccumulated income, and the appeal of 
that case to the Privy Council—/s/tri Dutt Koer v, Hanshutti Koerain (3): 
also as to there .being circumstances which would show an intention to 
make use of accumulations— Sheolochun Singh v. Sahch Singh (4). 

The present case is purely a question of intention. Upon the latQ^^ 
cases the conclusion is that tho intention need not be manifest at any fixed 
period, but that she may deal with the accumulations at any time during 
her lifetime. Here her intention is shown in the recitals of the deeds of 
trust and dedication ; they most clearly indicate an intention to sever. 
Issue No. 7 is said to be by the other side a question of fact, but, if it >9 
I submit a sum given in lieu of right to live in the family dwelling house 15 
clearly a sum given to the widow absolutely. 

Then, as to the legacy of a lac, the words of the will clearly give it to 
her absolutely. 

Mr. Stokoe for Mr. Broughton.—With regard to the intention of 
the widow, I wish to point out that the recitals in the deed of release execut¬ 
ed by the widow in favour of Shama Churn clearly show that Sham® 
Churn retained no interest in the sums mentioned therein. I say the 
money was received under circumstances which render it impo ssible th^ 

(1) 5 C. 512. (2) 14 B.L.R. 159. (3) 10 C. 324 (334). (4) 14 0. 387. 
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the widow could have subsequently intended to use the money otherwise 
than as her owu absolutely. 

Mr. Pugh for Soudaminey.—.\t the time the deeds of trust and 
dedication wereexecuted. the gift to Shama Churn was void ; therecitals in 
the release show that the widow was claiming a nart of the residuary 
estate of her husband: all she does by the deeds of'trust is to cliauge the 
succession : as to the release, it is therein recited that the whole of the 
estate vests in Shama Churn ; it recites that the widow has sonarated her 
siridhan and the [871] receipt of the undisposed of savings. Now as Co the 
accumulations. Mayno in para. 538 sets out tlie dideront classes of accumu¬ 
lations : if at the last the widow decides to treat them as the estate of her 
husband, she cannot afterwards turn round and dispose of them otherwise 
I am not within the 3rd class referred to by Mayne. In the deed of trust 
she has invested the very Government paper she received Irom Shama 
Churn, she has therefore kept that property distinct; she had no other 
property of her husband’s, and she kept that which she had separate from 
the rest of her own estate. 

Moreover, accumulations can only be held in suspense or as Hrulhan 
The case of Uahutty Dosace v. Sibchunder Mullick (1) has a dost' bearing 
on this case, inasmuch as that case turns on a deed of release as does 
also the present case. Accumulations are not the same as income—see 
Grose v. Amirtamayi Dasi (2). There is no authority for saying that a 
widow can deal with accumulations accruing befoio the estate came into 
her bands, and after her husband’s death. As to whom accumulations 
made by a widow during her liletime belong, see BhagbutU Dace v 
Choiodry Dholanath Tkakoor {'6) \ z.hQ Rivett Carmc v. Jtvibai [i] The 
case of Sheolocimn Sinuh v. Saheb Singh (5) seems to support me ’ there 
the gift was of the husband’s estate together with estate purchased by the 
widow. Here the widow has not treated the accumulations made by her 
m any way differently from the accumulations handed over to her bv 
Shiima Churn. She did not intend to keop the estate entire, but reallv 
wished to ohauge the succession. With regard to the case of Ishri Dull 
Koer V. EansluUi Koerain (6). the widow might have spout the income 
as It aoorued , but the case has no application, except so far as the case 
deals with the point that ,t is impossible to draw auv sharp doBui 
tion of the line which separates accretions from income held in sus- 
pense, as to which she has not determined whether or no she will snend 

With reference to the power which a widow has ovrr "mo 
that she has herself received and accumulated seA 
[872] Dossee v. Dwarka Nath Biswas (7). Thl oZ of 
V. Koer Oedey Sin,jh (8) deals with SooriLmony DosZ I 
Mullick (9), so I shall not refer to Soorjeemony’s Le >1 
of the validity of the deeds of trust, it 4as nit rtendef tha " h? co“ Id 
dispose of the accumulations by deed, but they say that the proper v 
vests m plaintiff under the two deeds. The two deeds are ^ 

ary : they were made the day after her will was Se [TreVb^ 
—The deeds are irrevocable. We shall havs u 

disposition amounts to a will or not. for she cannot 
dodge.) It the widow had given over this propertv * 

have been valid. Then supposing she gave the I ' 

by deed in tr^ or the plai nff, would it not have been eJnlllv invalid" 

(i; 6 M.I.A. 1. (8) 4 B L R oT~wIV» --- 

(4| 10 B. 478. 6 14 C Sft7 ^ ^ 258. 

(71 36 W.E. 336 (340), (8) 14 b'.L R 169. O' fSt- 

\9f 9 123* 
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1887 liiivQ the deeds any further efficiency by reason of the widow baying 
Aug. 12 . vested the beneficial interest in a trustee during her life ? I submit it is 
— a transparent device and cannot stand. 

Original AmirAUior Surrutcoomary.—I wish to point out that the widow 

Civil only a life interest in the legacy of one lac. Her case is that 

_■ she has a duly adopted son. The gift of the one lac is only of the use of 

14 C. 861= th (3 monev, and the widow cannot dispose of it as it was given for her 
12 iDd. Jur. maintenance. The mere fact that it is given in the shape of a legacy is 
179. nothing if the intention is that she should only take a life interest— 
Mahomed SInmsool Hooda v. Shewukravi (l). 

Mr. Hi//in reply.—The cases cited by Mr, do not touch the 

point raised by the Privy Council cases. As to the case of Grose v. Amir- 
tamayi Dasi (2). the passage relied on in Maepherson, .Vs judgment is 
obiter ; since .that time we have had a new set of authorities, and the Privy 
Council have laid down that a widow is entitled to spend the entire 
income of the estate. Whatever it may be. Sir Lawrence Peel says, 
" accumulations and accretions are not the same.” If Maepherson, J., 
meant by "accumulations ” " accretions to income, ” his judgment cannot 
be supported. It was, moreover, unnecessary to deny the [873] widow’s 
power to dispose of accumulations. Sir Barnes Peacock does not touch 
upon it, and the decree is affirmed except as to costs; the decree does 
not touch it, and there being au ambiguity whether he meant income 
accumulated in her bands as distinguished from something that has already 
accreted to her husband’s estate, the authority does nob help the defend¬ 
ants. The Privy Council do not say they cannot regard GondaKoers 
case as an authority at all, but merely on the questions raised on appeal 
Soorjeemony's case is the only one which governs it, and it has not been 
broken into. In the case of Rabuttij Dossee v. Shib Chunder Mullick{Z),tne 
corpus and accumulations were paid over together to the widow, and the 
Privy Council say the whole was given to her for her absolute use, that 
she could not take the corpus absolutely, yet as the whole was one 
transaction, she took as a Hindu widow; that case is distinguishable. Ih 
the case of Bivet Carnac v. Jivibai (4), the point was whether there was 
any severance by the widow; there the word “ accumulations ” is used in 
the sense of " to add ” to her husband's estate. The case otPannalal Sw- 
V. Bamasundari Dasi (5) shows that accumulations wrongfully withheld 
from a widow are her separate property. 

The later cases show that up to the time of her death a widow may 
evidence her intention to separate ; the Bombay case shows that accumu¬ 
lations go after her death as her estate and not as her husband’s. 

But bore the widow never bad the corpus in her hands, and so never 
intended to accrete. On the contrary, Shama Churn kept her out o 
possession, and it is only after threats of suit that Shama Churn pay® 
her the accumulations. Suppose she had sued for those accumulations 
for the ten years, the decree would have been for her to hold them abso u 
tely. She cannot be said to have taken the accumulations as accretions 
and to have severed them, when the money was in the hand of 
Churn. As to the deeds being in reality a testamentary disposition if ^ 
widow is in possession of the cropus, and saves income, and ^ 
manifest any intention to sever, it may be that she [874] would 
no power to deal with it by will; but, as she never had the oorpuSi an^ 

(1)2I.A. 7. (2) B.L.R, O.C. 1(41). (3) 6 M.LA. 19. 

(4) 10 B. 478. (5) 4 B L.R. 732. 
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clearly severed that which she did 
will. 


receive, she could deal with it even 



JUDGMENT. 

Trevelyan, J.-This OAse came before me for settlemeot of issues 
Several issues, wh.ch I will afterwards mention, were raised but 

U eutiM I must decide the question whether Mr. Bconenee 

IS entitled to raise in this suit the following issim k,. T • 

namely Did Nobocoomar Mullick leave a wilfor did he die 
Nohocooniar Mullick died on the 16th of March 18-36. 

On the 29th of March 1856, the late Supremo Court in the exercise 
of Its ecclesiastical jurisdictioo planted to Shama Churn Mullick Ind 
Badainooomary Dossee, the widow of the deceased, probate of an alleped 
Will of Nobocoomar Mullick. dated the 15th of March 1856 

This probate has never been revoked. The preseat suit is brousbt 

for theadmmistrationol trusts which were established by Badamcoomary 

out of monies received by her under the provisions of the will of 
Nobocoomai. Mr. Boonerjoe for a defendant, an heir of Nobocoomar 
suggests the issue Ihave mencionecJ, but Counsel for thn I’ 

that unless and unNl the probate be revoked Ty tt CoVt;“h“°gr S 
It. the question of the factum of the will cannot be entered into. ® * 

This question depends upon the applicability of s 41 of fh« Tn-i: 

That section is as follows :— 

“ A dual judgment, order or decree of a competent Gonrf in fk 

cise of probate, matrimonial, admiralty or insolvency jurisdiction^ wS 

confers upon or takes away from any person a legal character or k 

declares any person to bo entitled to anv such chLacter or to ’h« 

to anv specific thing not as against any specified person ’ but absolZf ^'^ 

relevant, when the existence of any such legal character'or the tit e of 

such person to any such thing is relevant. Such judgment order or ^ 

18 conclusive proof— ° or decree 

“ That any legal character which it confers acrriiftfl fk f 

such judgment, order or decree came into operation." 

[ 875 ] That any legal character, to which it dftolurar,■ 

to be entitled, accrued to that person at the time when 
order or decree declares it to have accrued to that person " ^ 

“ That any legal character which it takes away from’ anv a k 
ceased at the time from which such judgment nrd«r ^ Person 

that it had ceased or should cease.” <^ecree declared 

" And that anything, to which it declarAs .. 

led, was the property of that person at the tfme 

judgment, order or decree declares that it had been n? k 
property.” should be his 

Wills Act came into force, and as the executor If 

before that Act came into force was a mere manage iT ^ ^^*“6 

executor to be entitled to any legal eharaor «>« 

opiuiout.rt apZ ^ 

true that a Hindu executor was at auv^^mf «ase. It is quite, 

Hindu Wills ..e, only a manage, but Kl e“/rtl“ 
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powci^ UVGI' tlie estate and for many purposes he represented the 
testator. It mav ho that the probate did not confer upon the executor 
anv legal character, but I think that the effect of probate is to declare 
the person to whom inohate is granted to be entitled to the powers of an 
executor, wbatevn' bis |.owers as such may be. The words legal 
character ” is not anvwbore defined, but I think that it is quite clear that 
it isiLlendcd to include the case of an executor. The fact that this 
section has been frequently applied to cases of persons dying after the 
Plindu Wills Act came into force shows this. 

The only legal character which the Probate Court declares a 
person to he entitled to is that of executor. It confers the character 
of administrator. It does not declare it. So the section would be 
meaningless unless “legal character'* included the office of an executor. 
1 do not think that the circumstance that in the particular case the 
powers of the executor may be limited makes any difference in the 
construction of the section. [876] I must decline to allow Mr. Bonnei-jee 
to raise the issue I liave mentioned. 

The other issues raised were as follows (Here followed the issues 

as set out above.) 

It was aeree<l by counsel that the 5th issue should now be decided 
bv me upon the materials before me. The 6th issue is an issue of law 
and I must, therefore, decide that also. So far as material on tbe pi'esent. 
questions, the facts of this case are as follows 

Nobocooniar Mullick died on tiie IGth of March 1856. leaving him 

surviving his widow Badamcoomary and four daughters. He left a will, 
of whicli he appointed his widow and his brotlier Shama Churn executrix 

and executor. 

Tbe only portions of the will which are material to the present 
question, are the 5th and 9th clauses. 

In tliQ beginning of the 5th clause the testator says. M> wi 6 
Sreerautty Badamcoomary Dossee shall receive for her food and clothing, 
and for expenses of religious acts and the appointed voluntary religious 

observances, onelac of rupees.’ 

The 9th clause of the will is as follows : “ Should my executor Sree- 
man Shama Churn Mullick, my younger brother, have more than two sons 
within eight years from this date, in that case such son shall be made my 
adopted son . should such adopted son die within the said appointed'peno 
of eight years, in that case should there be other sons of my brother within 
the specified timo of eight years, power is reserved for adopting up to the 
extent of a third timo: should my brother have no more than two sons, 
or the adopted sons should die one after the other, in that case e 
share helonping to me of Company’s paper and lands and houses an 
gardens and so forth, the whole real and personal estate will be receive 
by my younger brother Sreeinan Shama Churn Mullick finis. 

Shama Churn Mullick had not more than two sons within eight years 
from the date of the testator’s death, so the residuary estate became his. 
Tlie testator made no provision for the disposal of the rents and pm 
for the eight years during which the succession to the propei y * 
mained in suspense, and therefore his widow as his heiress 
entitled to them, but during [877] such eight years she did not reca 
these rents and profits. They seem to have accumulated in the nan 
of Shama,Churn Mullick, her co-executor. 
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Ts6G 1?/b f‘he 13th of-Au u^t 
IMbb. paid Badamcoomary a sum of Rs. 2.89.000 ^ugusc 

On leceipt of this money Badamcoomatv "ave Sh-ntn Phiii-» 
ease in the fotm of a deed poll, the teems of which arelm^ortan ' T t 
deed, after reciting the will and death of Nobocoomar, and that as there 
was only one son born to Shama Churn Mullick. the direction to' adont 

had become inoperative, and the whole of the estate ol Xobocooma, bf 

came vested absolutely in Shama Churn by virtue of the wTo”Nobo 
coomar, recites as follows :— inodo 

"And whereas the whole of my stridhan property, estate and effects 
of whatevei nature and description the same did or dotli consist has been 
fully and entirely senarated, and.is in my absolute and sole possess ion 
custody and control, as I, the said Sreemutiy Badamcoomary Dossee do 
hereby admit and acknowledge. And wlieroa<i a nue^ition h. 
between myself and the said Shama Cl,urn Mullick as to wheUier o;'no" 
under the form of words used by the said Nobocoomar Mullick in ids said 

will the whole of the estate, property and effects left by the said Nobo 
coomar Mullick, together with the accumulations thereon U? he me 

of Ills death after payment of the specific legacies therein given and S 
queathed passed to and became vested in the said .Shama Churn Mullick 
as a residuary legatee, or whether the corpus only of the said 5 

effects of tne said Nobocoomar Mullick at the ti^ of his tathlTfrerih 
lapse of time spec,tied in the above recited clause of the said will nassLl to 
and become vested in the said Shama Churn Mullick leaving ti, ^ ^ 

latioiis of the said estates from the said death down to tho T- 
said eight years next succeeding his death undisposed of io 
her or^presc,Uat,ve.t o/ lke m.d Nohoooomcr ulHck at re.uduar„ etLTo/ 

the said deceased ; and I the said Sroemutty Badamcoomarv 

sole imdcic, [878] /icrrss fesuf represenMn-e c/ l/ic said Note 

coomar Mullick. deceased, claim to have the accumulationQ of fi .. a ^ ^ 

from the time of his death, the same as I contend anram advird k 

residuary estatn undisposed of by the said will of iho • i v 

Mullick. And whereas the said'^Shama Chur M II ck 1 as c 

agreed to concede the point in question and to give up t me ,s ? 

of the said deceased the accumulations of the said estate from H 

the said deceased lor the period of eight vears the timo ^ 

contingency of a son being born t^tho saTd Sha2 P? m 

adopted by me was limited and fixed. And whereas to 

delay and trouble of taking an account of the said acenm f expense, 

said estate, it has been by mutual consent agreed . ° the 

said Shama Churn Muiiick that I shTu dTke ^he 

of Rs. 2.89,000 in full payment discharge and = 

I have or had on my said ^erased hn^h satisfaction of all claims 

the said accumulations thereof, and I the said R respect of 

have accordingly agreed of mv own free will tn Dossee 

in full payment, discharge and satisfaction of «n ^ 

said deceased husband in respect of snoh on theescate of my 

tion thereof to waive all ri^ fnd claimB i LTo m 

of the estate of my said deceased husband in r account 

since the death of my said husband have upToThe n f • 

to live and still am living and residing with fh ^^.^Pr®senfc time continued 

aua his famny. And whereas 


1687 

AUO. 12. 

Original 

Civil. 

14 C. 861 = 
12 Ind. Jbp. 
178. 


579 



1887 

AUG. 12. 

Original 

Civil 

14 C. 861 = 
^2 Ind. Jur 
179. 


14 Cal. 879 INDIAN DECISIONS, NEW SERIES 


[Yol. 


hiivo aii<on between myself and tlie other female members of the family, 
and witii a view to terminate and end the said family feuds and dissensions 
I have consontad and agreed bo live separately and absolutely several and 
distinct from the said family of the said Siiama Churn MulUck, and with 
that view 1 have agreed to accept from the said Shama Churn Mullick a 
sum of Rs. 24,000 in lieu and as for and byway of compensation, and 
in consideration of and for mv absolutely releasing and relinquishing 
my right to live and reside in the family dwelling or other the house or 
houses of my said late husband and the said Shama Churn MulUck. [879J 
And whereas I have also agreed that on payment to me of the said legacy 
or sum of Rs. 1,00,000. and the further sum of Rs. 62.480 being interest 
thereon from the 17th of March 1856 to 13bh August 1866. and on payment 
to me of the said sum of Rs. 2.89,000 as and for and in full of all claims 
on my deceased husliand’s estate in respect of such accumulations thereof 
as aforesaid, and on payment to me of the said sum of Rs. 24,000 as and for 
and by wav of compensation for my relinquishing my right of residence in 
the said family houses as aforesaid. I would execute to the said Shama 
Churn Mullick such release of all claims, accounts, reckonings and demands 

whatsoever": the payment of the monies is then recited. 

The operative part after declaring the receiptofbhe monies states that 


in coDsideratioD therefor — 

" I, the said Sreemutty Badamcoomary Dossee. do hereby remise, 
release and for ever quit claim unto the said Shama Churn Mullick. both 
in bis capacity of executor of the last will and testament of the said Nobo- 
oooraar Mullick deceased and as such co-trustee with myself under the 
said will of the said estate and effects of the said deceased, and also as 
such legatee taking, receiving, and possessing the whole of the estate, real 
and personal, of the said Nobocoomar Mullick deceased under his said 
recited will as aforesaid, and the heirs, executors, administrators, representa¬ 
tives, and assigns of the said Shama ChuroMullick and the estate and effects 
of the said Nobocoomar Mullick my said deceased busband, of and from all 
and all manner of action and actions, cause and causes of action and 

actions, suits, enquiries, investigations and proceedings whatsoever touch¬ 
ing or concerning, or on account or in respect of or in any way relating to 
the premises or any question, matter or thing relating or apDortaining 
thereto, and of and from all and all manner of actions, suits, debts, duties, 
legacies, estates, trusts, accounts, reckonings, sum and sums of money, and 
all other claims and demands whatsoever both legal and equitable which 1, 
the said Sreemutty Badamcoomary Dossee, or my heirs, executors, adminis¬ 
trators or representatives now have, or at any time or times heretofore ever 
had, or at any time or times hereafter may have, claim, challenge or 
demand against, the said Shama Churn Mullick as such executor of the said 
last will and [880] testament of the said Nobocoomar Mullick as aforesaid, 
or as such legatee, taking the whole of his said estate as aforesaid, or to, 
against, on,or, upon,arising out of, orin any way respecting the said estate 
of my said deceased husband, the said Nobccoomar Mullick deceased, and o , 
and from, all manner of other claims aud demands whatsoever from the 
beginning of the world to the day of the date hereof. And these presents 
further witness that I the said Sreemutty Badamcoomary Dossee do hereby 
acknowledge, declare and testify that I have also actually had and receive 
before the sealing and delivery of these presents of and from the sai 
Shama Churn Mullick the farther sum of Rs. 24.000 paid to me by t » 
said Shama Churn Mullick as consideration and comnensation for my 
relinquishing, giving up, and releasing, and in lieu of my right to live an 
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reside in ihe said family dwelling-house of my said deceased husband, or 
any other the said house or houses of bis or his estate, and in consideratiou 
of the said last-mentioned sum so paid to me as aforesaid, I the said Sree- 
mutty Badamcoomary Dossee have bargained, sold, assigned, surrendered, 
yielded up. and released aod by these presents do bargain, sell, assign, sur¬ 
render. yield up, and release unto the said S-liama Churn Mullick, his heirs, 
executors, administrators, representatives, and assigns all and every the 
estate and interest, right, title, claim, and demand whatsoever of me the said 
Sreemutty Badamcoomary Dossee to. for. in resnect or on account of all 
and every or any my right or rights to a residence in the family dwelling- 
house and premises No. GG. Chitpore Road in Calcutta, and iu all and every 
or any n^essuaeus or messuage, houses or house, hereiiitaments and 
premises of my said deceased husband in any right, title, or capHoity 
whatsoever.” 


Out of a portion of the money, which she received on account of lier 
legacy. Badamcoomary purchased a house No. .Of), Chitpore Road, p.od 
out of the Rs. 2,89,000 she bought (lovernment paper to the extent 
of Rs. 2.69,500, the interest of whicli she from time to time invested 
in the purchase of other Government paper. On the 12th of July 1886 
this accumulated interest was represented by Government paper for 
Rs, 10.500. 

On that day she endorsed over both the Government notes for the 
Rs. 2,G9.500. and those for the R-. 10,500. to Mr. Broughton. [881] 
one of the defendants in the present, suit, aod by a deed of the same date 
of which she constitute! him the trustee, she provided for the application 
of these funds. 


This deed, which it may be convenient, hereafter to describe as the deed 
of settlement, after reciting the way in wliich Badamcoomary had obtained 
the Government pater and her purchase of the house No. 59, Chitpore 
Road, recites that it had for several years been her desire to bring up some 
one of her grand-children or more remote issue as her own child, and so in 
a manner to preserve and maintain a separate family branch represented 
by herself as the origin and present head. 


It also recites the intention of the settlor to bring up her grand¬ 
child. the present plaintiiT. as bor owu child. This deed provided that 
Mr. Broughton or other the trustees or trustee for the tinie'being should 
stand possessed of the said Government Securities upon trust during the 
lifetime of the settlor to pay her the interest and dividends and after 
her death as well principal as interest upon trust for the plaintiff 
bi^3 heirs, executors, administrators and assigns for his and their own 
absolute use and beneht ; This deed declared that it was intended that 
the interest of the plaintiff in the Goverament Securities should vest in 
him upon the execution thereof, and it was thereby further provided that 
m case the plaintiff should die m the lifetime of the settlor without iLv- 
ing male issue surviving him or m case he should die without having 
attaiped his majority and without leaving male issue, and in case he ToZ 
within the ifetime of tbe settlor, or at any time after her death and before 
he expiration of a period of 24 years from the date of thTdeed cease 

dwellmg.rouse the 

tirshodd cekse ^ Government Socuri- 


The de^ provided for the application of the interest of the Govern 
ment Securities on the ceseor of tbe plaintiff's interest. 
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Ttieie was also a provision that after the death of the settlor, and 
duiiu^ tho minority of any person for the time being entitled to the trust 
funds, the trustees should out of the interest pay to the natural or other 
guardian of such person during [882] his or her minority such monthly or 
other sums for the maintenance and necessary expenses of such person as the 
trustees should in their discretion deem fit. After purchasing No. 59, Chit- 
core Road, Badamcoomary invested the balance of her legacy and its interest 
in Government paper, which on the same i2th of July 1886 she endorsed 
over to Mr. Broughton, to be held on the trust of another deed of the same 
dale, which I shall call the deed of dedication. By this deed Badamcoo¬ 
mary conveyed to Mr. Broughton the house No. 59, Chitpore Road, and cer¬ 
tain jewellery, household lurniture and effects upon trust to permit her as 
shebait of the idols Sri Sri Issur Sreedhurjee and Sri Sri Luckey Thakoo- 
ranee during her lifetime, and after her death the shebait or shebaits for 
the time being of the said idols, to use and employ the house and other 
property respectively for the worship and service of the idols, and 
subject as to the house, land and premises and the household furniture 
and effects therein and thereon to such right of residence and use and 
occupation of the said shebaits and their families respectively as therein 
provided. 

This deed also provided that Badamcoomary as the shebait of these 
Thakoors and other the shebaits for the time being should be entitled to 
reside in No. 59, Chitpore Road, with the members of her, his or their 
families, and that the Government Securities which were subject to the 
trusts of this deed should be held upon trust to set apart thereout Govern¬ 
ment Securities for the sum of Rs. 10,000 for the purpose of extending 
the premises and upon trust with or out of the interest or income of the 
residue of such Government Securities to discharge revenue, rent, rates, 
taxes and outgoings in respect of No. 59. Chitpore Road, and in the 
necessary repairs thereof, and to pay the residue to Badamcoomary as 
shebait of the said Thakoors during her life, and after her death to the 
shebait or shebaits for the time being of these Thakoors. This deed 
declared that Badamcoomary should during her lifetime be the shebait, 
and that from and after her death until the trust funds settled by the 
deed of settlement should under the trusts thereof be indefeasibly vested 
in some person, the person for the time being entitled under the deed of 
trust [883] to the funds settled thereby should be the shebait, and when 
the funds should become indefeasibly vested, the person in whom they 
should be so indefeasibly vested, and his or her heirs, should thenceforth 
be and continue such shebait or shebaits for ever. 

This deed of dedication also contained a provision that, if the shebait 
for the time being should happen to be a minor, the payments directed to 
be made to him for the purposes of the trust should be made to his or her 
natural guardian. It was also provided that subject to the use thereof for 
the service of the Thakoors. the shebait and shebaits for the time being 
should be entitled to the use of the jewellei 7 , &c. 

Badamcoomary died on the 8th of Septerabei 1886. In consequence 
of two of the daughters of the settlor asserting rights to tbe property 
subject to these deeds, this suit has been brought. This suit seek the 
administration of the trusts of the two deeds. 

I have now to consider the 5th issue. 

It is contended that the cases establish the following propositions:— 
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In the first place. —That a widow may use for her own purposes und 
may alienate the income of her husband’s estate which has accumulated 
in her hands. It is said that she is not contiue i to the current income ; 

Secondly. —That should she invest the income and make a distinc¬ 
tion between those investments and the original estate, she can at any 
time thereafter deal with such investments; 

TkirtUy. —Tnat should she invest the savings in such a way as to 
shovv that she intended to increase the original estate by such investment, 
she cannot afterwards deal with such investments except for reasons 
which would justify her deiling with the original estate ; aud 

Fourthly. —That should she invest the savings in property hold by 
her without making any distinction between the original estate and the 
after purchases, the pWma/acic presumption is that it has been her in¬ 
tention to keep the estate one and entire, aud that tiie after purchases 
are an^ increment to the origioal estate. 

The whole question is, I think, one of intention. If sne luis [884] once 
shown her intention to augment her husband’s estate she cannot alter, 
but if she evinced uosuch intention she can, at any time during her life, 
deal with the profits. The fourth proposition is established by the recent 
case of Sheolochun Singh v, Saheb Singh (1). 

The third proposition is laid down in the case of Ishrt Diitl Koer v. 
Hansbutti Koerain [2). At page 337 of the report in the Indian Law 
Reports, their Lordships of the Privy Council, after pointing out that no 
distinction was then made between the original estate and the after-pur- 
chases, say : " These are circumstances which in their Lordships’ opinion 
clearly establish accretioo'to the origioal estate, and make the after-pur- 
ebasos inalienable by the widows for any purpose." 

For the first proposition there is, I think, ample authority. Soorjee- 
many Dossee v. Denobundoo MuilickiS) decides the absolute right of the 
widow in her own right to the accumulations since the death of her hus¬ 
band, and in that case, as in the present, the income had not accumulated 
in the bands of the widow herself, but in the hands of the person from 
whom she was seeking to recover. 

That case shows that her right to them is not affected by the fact 
that she may receive them in a lump. Whether she receives them as they 
fall due, or whether she receives them after they have accumulated in 
the hands of others, her right is the same. 

In Grose v. Amirtavuxyi Dasi (4) Mr. .Justice Maepherson hold that 
the accumulations followed the corpus, but as pointed out by the Privy 
Council in hhri Dutt Koer v. Hansbutti Koerain theopinion expressed by 
Mr. Justice Maepherson seems to be at variance wish the case of Soorjee- 
mony Dossee v. Denobundoo Mullick. Much reliance was placed 
by Mr. Pugh on the case of Rabutty Dossee v. Shib Chunder Hnllick (5), 
but on a careful consideration of that case I do not think it 
[888] has in reality any bearing on the present. There what the widow 
was receiving, or at any rate the greater part of it, represented the corpus 
of the husbande estate. The result of the compromise was that a sum 
of money was allotted bo her as compensabioQ for her busband’s share. In 
the present case the money received by the widow was in respect of her 
right to the profits .after her husband’s death. At page 25 of the report 
the learned Ju dge, del ivering the judgme nt of the Privy Counoil, shows 

(2) IOC. 324 = 101.A. 150. 
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that tho present question was to some extent considered by the Board». 
hut that tliey did not think it necessary to decide it. 

In /.Khn Dull Koer v. Flansbutti Eoerain (1) the Privy Council 
sa> .— 

“ It is impossible to read Mr. Justice Ainslie’s forcible argument with¬ 
out feeling that it is difficult to specify the point of time at which the 
widow loses her control over the unexpended portion of her income 
from lier husband’s estate. If she may spend or give away the whole, 
may she not put some by ? If she saves one year or month, may she not 
snend those savings the next year or month ? If she may save and 
spend again, may she not place her savings so as to get some income from 
them, and so on through all the steps of the sorites.” 

About the first proposition there is, I thmk, no doubt. With regard 
bo the second proposition, I think I must bold that if a Hindu widow in¬ 
vests the income of her husband's property in the purchase of other pro¬ 
perty as a permanent iDvesiroent, she cannot aftevwrrds alienate it. Judg¬ 
ing from expressions which have been used by the Privy Council, I think 
it possible that if the matter were again considered tl)e power of the widow 
over the property might bo established ; hut I am hound by wijat the Privy 
Council say in Ishri Dull Koer v. llanshutii livcrnm. * * ♦ After exa¬ 
mining the authorities on this very question they there say : “ This is the 
state of the authorities, and their Lordships, differing from the learned 
Judges below, think it must be taken as adverse to the claim made on be¬ 
half of tho widow.” The question has never been expressly decided either 
by the Privy Council or by a Full Bench of this Court, but as a Judge of 
an Original Court [886] I roust act upon what has been held to he the 
state of the authorities. 


The question here is really on the facts. Has there been an in¬ 
vestment of a permanent nature such as to add to the corpus of the 
husband's estate, or rather, as in this case the residue of the estate went 
to Shama Churn Mullick, such as ro render it available to the heirs of the 
husband. All the cases in which property bought by the widow out of 
the profits of her husband's estate has been held to belong to that estate 
are cases where immoveable property has been bought. In no one of the 
cases that have been cited, except in the case of Bhnghutli Dace v. 
Chowdhry Dkolanath TImkoor (2), where the expressions used have been 
held only to apply to the particular case (see I. L. R., 10 Calc., 337), has 
it been held that a widow cannot purchase jewellery or other moveable 
property for her own absolute use out of the profits of her husband's estate ? 
Were she to advance to any person any portion of the profits by way 
of loan, does she by doing so make the money advanced by her a portion 
of her husband’s estate 7 I think not. If it were so, having once lent any 
money, she would never lend it again. I do not know that there is any 
real difference between the case of lending money to a private indivi¬ 
dual on a promissory note and purchasing a Government promissory 
note. 

The notes are purchased more as a convenient and safe mode of 
keeping che money than as an investment of a permanent nature. Putting 
the case in another way, does a widow by using them oney alter her rights 
in it? Wore she to accumulate it in her house or in a bank, she would 
retain her absolute right. I do not think that the fact that she lends it 
out at interest to Govern.meat alters her right. There might be a case 

(1) 10 C. 334. (2) 2 LA. 256 (260, 261). 
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T PIPDI- silowed thatsl.o intended to 

thiTer! '’“Ip ® '^P'' “’P'P i-" evidence which can suRgest 

01 Dei hutibana s in her hands for her to augment. 

bv aJv “invi7‘“7‘''7 '’eeband's estate to benelit 

b> ani mvestnaent which is not of a permanent [887] nature and 

do not think that the widow here intended the money to remain 
poimanently in Government paper. 

^ ® that the widow bv purchasiug the Government paper 

did not intend toauement her husband’s estate, and that she kept it distinct 
fiom her husband s estate On the 5tb issue, J find that Ba hmcoomary 
bad power to dispose of the (iovernmont paper wliich she made over to 
fill. Bioughton OD the trusts ol the dc6d of sottleoDeot. 

As to the 6th issue I think it clear beyond argument that she was 
entitled to thel^egacy of a lac of rupees, and not merely to the income of 
that legacy. Tho terms of the will are perfectly clear. 

The other issues are issues, of fact, and will have to be tried It 
remains to deal with the application for maintenance. I think there 
must be a reference to the Registrar to enquire and report what should bo 
allowed for the maintenance of tho plaintiff. Costs of this hearing and of 
tne motion to be costs in the cause. 


T. A. P. 


Case set doivn for hc-arina. 


Attorney for plaiiitifl's; Mr. G. C. Farr. 

A : ’''■■■ ■' ""fiiiis, Mr, FI. Rcmfr,, and Baboo 

Aushutosh Dhur. 


14 c. 887. 

CRIMINAL MOTION. 

Before Mr. Justice Prwsep avJ Mr. Justice Piool. 

In the matter op the Queen Empress h. Reolah and others * 

list November, 1887.] 

Practice-Oriminal Procedure Code (Act X of 18821 ? t 

Coarl : Revision where lower Vourt Ucs U?gh Couff' 

in where 

High Court Gave on sf-me -ipecial ground shown "iih ihe 

shall have been made to the lower^Court • hnt in application 

j„.=aicdo„ i. no. n„..„sed;,y .'.'e ."r6ot".VlS goL* 

[R , Rat. Unrep. Cr. Cases 499 • 14 R 331 ( 342 / • 7 r P T R 

13 C.W.N. 753 = 10 Cr.L.J. 190 = 2 1:^^46 = 36^^ 

[888] This was an application made, on 7th iwqt j • x, 

vacation, to set aside, a conviction and sentence of th^Ti the 

of Giridhi, on the ground that he had heard and triad 
together, and had thereby prejudiced the applilnt^, i^rh 

M. d&;^ aod 

oomiog up t^High Court, applied tojh^les^bus Judge,bl" 

Criminal Motion No. 309 of 1887 hr,m ” > TZ 

Magisirate of Giridhi. dated 16th September 1867 J.R.Jarbo, Esq., Deputy 
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1887 divided in opinion as to whether the applicant was legally bound so first to 
NOV. 1. apply to the Sessions Judge, directed that the application should be renewea 

— if neeessary, before the Criminal Bench after the re-openmg of the Court 

Criminal after Ibe vacation. . j u r 

Motion. On the 1st November 1887. the application was renewed be ore 

— Mr. Justice Prinsep and Mr. Justic Pigot, who. after hiring Mr. Bell on 

behalf of the applicant, and after cousuUation with the Chief Justice and 
the other Judges of the Court on the point, decided that tney would hear 
the application, intimating that the practice oi the Court should be under¬ 
stood to be, that in cases where the District Court or Magistrate has 
concurrent revisional lurisdiction with the High Court, an aDphcation in 
revision will nob be entertained save on some special ground snown unless 
a previous application shall have been made to the lower • but that 

in cases in which concurrent jurisdiction is not possessed by the lower 
Court no such general rule exists. 

m A p Application admitted. 
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SMALL CAUSE COURT REFERENCE. 
Before Mr, J\iUice Wthon and Mr. Justice O'Kinealy. 


Mitchell Reid and Co. (Plaintiffs) v. Buldeo Doss Khettky 

(Defendant)* (l3Ui .Juoe, 1887.] 

Sale oj goods by [description -Purchaser's rigki to rcfect^Whelher goods accordmo to 
contract ornot, how relevant ^Delivery of pari o/ Oie goods-Contract Act s 7fl— 
Suit for price of goods rejected. ‘ ' ° 

B.K. agreed to boy from M.R. 6v>? bales of chrime oraoga twist " or aov 
part thereof that may be in a morcbantable condition, ex ‘ City of Caoibndeo'' 
or other vessel or vessels,” with specific marks and numbers each bale 
contaimog 500 lbs at so much per lb., to be paid for on or before delivery 
B.IC took delivery of and paid for only one bale, but rejected the othew 
M.R. brought a suit for the price of the four bales rejected. 

Held, that tbe property in the goods did not pass io the defendant by the 
terms of the contract, nor was tbc delivery that was taken by him of the one 
bale a delivery of ” part of the goods ” within tbe meaniDB of ss. 7S and 92 of 
the Contract Act; the suit, therefore, did not lie. 

Held, also, that tbe que.stion whether the defendant was eotiiled torefuse tbe 
goods. Ill other words, whether tbe goods were according to tho contract or not 
wap one that was unnecessary for the purposes of tbe present .suit • but it would 
have been otherwise if tbe suit were one for damages on the ground of the 
defendaDt s refusal to accept tda goods. 

A purchaser’s right to reject goodn by reason of their not answering tbe 
description in tbe contraot may de miepondent of the question whether the 
property io the goods has passed to him or not. 

[R.. 2 L.B.R.. 91 (94) ; D., 3G C. 736 = 3 Ind. Cas. 195.J 

[2] Mitchell Reid & Co. entered into a contract with Buldeo 
Does Khettry, by which the latter agreed to buy. or acknowledged to have 
purchased from tbe said Company. “ tbe goods or any part thereof that 
may be in a merchantable condition hereunder oarbicularly specified at 
the price stated below, viz., ex “City of Cambridge” or other vessel or 
0 \ C 

vessels'. R^ H. liyi-95, 5 bales chrome orange twist No. 40, 5 Ib. bundles 


1887 

June 13. 

Small 

Cause 

Court 

Refer¬ 

ence. 

15 C.l 


horse tickets, each 500 lbs. at 0-9-9 per. Ib.. 50 days G delivery ” Ib 
was further agreed betweeo tbe parties that the goods should be oaid for 
OD or beforo dehvory Subsoquootly Buldeo Doss Khottrv took delivery of 
only one bale and paid for it, but refused to take delivery of the rom iin. 

ofVmall'rtl'ei'e'tPon brought a suit in the Court 
of Small Causes at Calcutta to recover the price of the four bales refused. 

The dofoudant pleaded that the goods were not according to the 

H’ ■ “"‘.-““‘i; '""‘ended on behalf of the plaintiff 

that the goods in question being aacertained goods, the property in Z 

the‘^!idt“^ Ther'^ °° therefore could^be raised to 

tjw suit. There was no evideuce at the trial whether the goods were 

• 8m ill 0 >iu 8 e Oourk Etefereoce No 3 of iflfl? k.. cr >»•,, —- - 

Judge of the Calcutta Court of Small Causes, dated’the 26th^Ap”il 1887 ’ 
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or uei<; not accorc^ing to the description in the contract. The Court, upon 
acotnpansou ot ss. 112. 113 and 117 of the Contract Act with s. 78, was 
of onmicn that tlie goods in question were ascerrained goods sold with a 
wiirranLy. and inasmuch as the seller had failed to prove that the goods 
woo according to warranty, dismissed the suit, subject, however, to the 
reicipnce of the following questions to the High Court 

(1) Is the defendant (the buyer) entitled to reject the goods under the 

ciicumstances stated ? • • l* 

(2) Is the defendant entitled to raise the defence raised by him in this 

suit ? 

Mr. Bovncrjee for the plaintiffs.—The language of the contract passes 
the goods to the defendant. The property passed as soon as the contract 
Wiis made. Moreover, there was a delivery of one hale—s. 78. para. 2 of 
the Contract Act. It was the duty of the defendant to ask for a sufficient 
examination of the goods ; but he does not seem tohavedone so. The onus 
is upon the buyer to show [3] that the goods did not come up to the de¬ 
scription. [Wilson, J —Read s. 76 with s. 92 of the Contract .Act.] Whe¬ 
ther there has been delivery is a question of fact. The Legislature makes 
a distinction between ascertained and unascertained goods, that is, ascer¬ 
tained or unascertained at the date of the contract flsywoTth v Hut- 
chtmon (1). The goods here are ascertained goods. There was a delivery 
of part of the goods, and the effect of the Judge's findiog is that the pro¬ 
perty ill the goods passed to the buyer, otherwise the Judge would not 
have referred to s. 78 of the Contract Act. The plaintiffs are entitled to the 

relief sued for. , 

Mr. Garth for the defendant.—There is no evidence on the part of the 

plaintiffs to show that the property in the goods passed ; the suit therefore 
fails. Assume that the property in the goods passed, the goods have not 
been delivered, and therefore we are not bound to pay for them. Thereis 
nothing to show that the goods were delivered. [WILSON. J.—We must 
take it as found that the plaintiffs offered to deliver the hales.] The fom: 
bales were not identical with those mentioned in the contract iWlLSON.J- 

_There is no evidence either way whether the goods were according to 

contract.] We had no opportunity to examine the goods, and the plaint¬ 
iffs upon the contract were bound to show that the goods were in a 
merchantable condition. 

Mr. Bonnerjee in reply. 


JUDGMENT. 

The judgment of the Court (Wilson and O’KiNEALY, JJ-) was deli¬ 
vered by 

Wilson , J .—The facts found in this case are those: That on the yw 
June 1886, a contract was entered into between the plaintiffs 
defendant, by which the defendant agreed to buy. or in form acknowledged 
that he had bought, from the plaintiffs the goods described as follows, 
namely. “ the goods or any part thereof that may be in a merchantab e 
condition hereunder particularly specified, at the price stated below, viz., eX 
‘ City of Cambridge’ or other vessel or vessels,” with certain marks an 
then the numbers "1191/95, 5 bales chrome orange twist No. 40, 5 
bundles horse tickets, each 500 lbs. at 0-9-9 per lb., 50 days G- delivery- 
Then there are certain conditions below, the most important [4] ol 

these : The purchaser agreed to pay for the goods before or o 


are 


(l) L.R. 2 Q.B. 447. 
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delivery, daduofcing cortnin discount, or to grant promissory notes at the 
option of the sellers, and to take delivery within live days, which soems 
hardly eonsistent with what is stated above. There is a further clause 
expressly authorizing the sellers to resell in case of default. That 
dooumeot has been held to be, and I assume rightly, a dof'ument 
relating to the sale of five specified bales, described not only by 
their marks, but by the particular numbers on the bales: and that is the 
footing on which everybody aoparenMv has always treated the case. The 
learned Judge of the Small Cause Court speaks of the contract boiog one 
for ascertained goo Is. .And when he comes to state the subseijuent Tacts, 
he says ; “ Five bales had been ureviously sold, and the dofoodanb took 
delivery of one bale and paid for it. but refused to take delivery of the 
remaining four bales ” Those are the facts. Tho suit was brought bv the 
sellers for the price of the four bales refused. The defendant'sets 
up as his defence, to justify his having refused to take delivery of 
four bales, tl»at the goods in the bales were not according to contract 
Apparontly the defect objected to was that tboy did not conioly with the 
term of description “ No. 40, ” and perhaus uot in the description “ -0 lb 
bundles. ” On that subject it is found that there i.s no evidence on either 
side; there is oo evidence that the goods were according to the desermtion 
and none that they were uot. Under those circumstances the learned 
Judge has dismissed the suit subject to a referanco of the following 
questions:— ^ 

*■ 1. Is the defendant {the buyer) entitled to reject tho goods under 
the circumstances stated? 

" 2. Is the defendant entitled to raise the defence raised by him in 
this suit?” 

It will bo convonioot to answer the second of these questions first— 
whether the defendant in this suit is entitled to raiso the defence that the 
goods are not according to the contract. It is said that he is not. because 
it is contended that the property in the four bales, as well as in the 
bale which bad been delivered to him, had passed to the buyer To us 
It seems clear that whether the property in the goods passed to him or 
[8] not. he is entitled to reject the goods if they are not in accordance 
with the description in the contract, if that description forms as it does 
here, an actual part of the conditions of the contract, and not 'somethine 
collateral to it. Even by the law of England the question of the right tn 
reject does not necessarily always depend upon the question whether thp 
property has passed or not. In this country it appears to us that the 
mteo ion of the Legislature was to make the two things wholly indenend 
ent of one another. It appears to us that, under the law in this countrv 
a man IS not bound unless he has altered hie position by some conduct 
of his own. to accept and to pay for goods which are not in 
with the description of the goods he bargained for If anv Tf ^ 
authority is necessary for that, we think the general princinlH 
ins. 51 of the Oontraot Act applies to thenar'aItaTt 
consists of reeproeal prora.ses to be simultapeeusly performed pp 
promisor need perform his promise uoless the promL« rlTr’ a 
willing to perform his reciprocal promise” That ir fn 

.h.t .0 thi.™. .. .0 BOt thiBk 0... . IB.n i. bBUBd to 0 . 0 '’^ 
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Tho other question which the learned Judge asks us gives rise to more 
dirticuhy. The question is : “ Is the defendant (tho buyer) entitled to 

reject the goods under the circumstances stated?” In order to make 
our answer to that question clear it is necessary to state in what sense 
we understand the question. We understand the question thus; Is 
tho plaintiff entitled to maintain this suit by reason of the defendant 
having rejected the goods under the circumstances stated?” If we did 
not understand it so we should not be able to answer the question. 

With regard to this the first point discussed was, on whom the bur¬ 
den of proof properly lay in this case, whether upon the plaintiff to show 
that the bales which he tendered were according to contract, or upon the 
defendant to show that the bales which he rejected were so far not in 
accordance with contract as to justify him in rejecting them ? We 
do not think it necessary [6] to answer that question in this case, 
and for this reason : Ic appears to us plain on the contract itself, and 
on the finding as to what has happened since, that the property in th» 
four rejected bales has never passed to the defendant, the buyer. It is 
said for the plaintiff that the property did pass by reason of the operation 
of s. 78 of the Contract Act. That section says that, “ where there is a 
contract for the sale of ascertained goods, the property in the goods sold 
passes to the buy6r when the whole or part of the price, or when the 
earnest, is paid, or when the whole or part of the goods is delivered. It 
is argued here that, when the defendant took delivery of the one bale and 
paid for it, tho effect was to pass the property in the other bales to him 
of which he did not take delivery. 

In order to see the meaning of the words in s. 78 with regard 
to the delivery of part of the goods, it is necessary to go on to s. 92, 
which deals with the same subject and deals with it more in detail. It 
says: “A delivery of part of goods, in progress of the delivery of tbs 
whole, has the same effect, for the purpose of passing the property m 
such goods, as a delivery of tlie whole : but a delivery of part oftbe goods, 
with an intention of severing Id from the whole, does not operate as a 
delivery of the remainder. ' Two of the illustrations in that section may 
be usefully referred to. Illustration (fe) is this : “^1 sells to B a stack of 
firewood, to bo paid for hy B on delivery. After the sale B applies for 
and obtains from A leave to take away some of the firewood. This has 
not the legal effect of delivery of the whole.” Illustration (c) is this. 
"A sells 50 mauuds of rice to B. The rice remains in warehouse- 
After the sale B sells to C’ 10 maunds of the rice, and A at B's desire sends 
the 10 maunds to C. This has not the legal effect of a delivery of the 

whole.” . 

Now each of these ca-^es, especially the illustration (5). is somewha 
like the present case. But there are circumstances in this case whin 
strengthen very much the inference that there has been no such part deu- 
very as to pass the property in the whole goods. In the first place, wneo 
we turn to the contract itself, we find that it is for cash on delivery, 
that the price is a separate and distinct price for each bale, because eac 
bale is to contain a certain weight and the price is so much per poun 
The only p] possible construction is that each bale is to be paid 
on or before the delivery of that bale ; and in accordance with that 
price was paid for the bale delivered. . 

There is another point in the contract. It is not an absolute contra 
for the purchase of 5 bales, but for the purchase “oftbe goods or ao 
part thereof that may be in a merchantable condition.” It seems to 
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tliiitthe purchaser must have ao opportuoity. io the case of each bale, 
hofoie he can be required to take delivery of it. to ascertain whether that 
particular bale is in that condition, showinp therefore that the tran¬ 
saction with regard to each bale must he a separate transaction. The 
result^ is that, in our judgment, the case does not fall within the words 
of s. 78, under which it has been sought to bring it; and that the pro¬ 
perty has never passed to the purcliasor except in the one bale delivered 
and taken. 


There being no evidence eitlier wa\ as to whether the bales were 
according to the contract or not. it is impossiblo to say on the 
evidence as it stands whether the case was one in which the buyer was 
justified bv the terms of the contract in rejecting the four hales. If it 
were necessary to decide that question wo sliould have to say on whom 
the burden lay, and to decide it against that party, whoever be might he. 
But we think it unnecessary to decide that, because, whether the bales 
were properly rejected or not. if. as we hold, the property has never 
passed to the defendant in the four hales of which be refused delivery 
this suit cannot lie. This is a suit for the price of the four bales, whereas’ 
if any suit could lie, it would be a suit for damages for refusing to accept 
the hales, the measure of damages being not the price, but the diftorence 
between the contract price and the market price. 


Understanding, therefore, the question put In the learned Judge in 
the sense stated, namely, whether the plairitiHs are entitled to maintain 
this suit by reason of the defendant having rejected the goods under the 
circumstances stated, we answer that question in the negative. 

Attorneys for the plaintiffs; Messrs IVotkina it Co. 

Attorney for the defendant: Mi-. Hart 

K. M. C. 
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[8j PRIVY COUNCIL. 

Present: 

Lord Hobhouse, Sir B. Peacock, Sir R. Biumnllay and Sir R. Couch 
[On appeal from the llt(/h Court at Calcutta.] 


Watson & Company { De / etulants } v . Sham Lal Mittkr. 
{Plaintiff). I30th June and 1st and 9th July, 1887 ] 

Oxiardian and Minor—Enhancement of rent. Effect oZ-jw, nt - j 

far bindinr, on minor son-KabuHyat HuL ly Z 

Lmerly held by .be l.tter, a,,d .he other ,„ ,e^^^ '-X 

the widow 00 behalf olhor minor son bv the deceased' whhst^ th® '>1' 

sails were pendidg. The widow also signed kal,uliyat''rriati„o tn bntM’*°“'"'”‘ 
agreeiDR. as mother ol the mioor, to pay ec^-haoced rent! ^ tenancies, 

Btld^ that 86 the putuidar was eotitied to rm fA» ^ ^ . 

Dot to be preaamod that the mother bold advergelv to waa 

come to what she believed to be, and wie a nrnLl ^ ’ ** 

hiBattaining lull ageand entering into poa8e88ionTf th«T“®®™®°‘'’ ‘Hf 

the kabuliyats, ^ ^ tenaDcies waR bouad by 
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15 Cal. 9 INDIAN DECISIONS, NEW SERIES [Yol. 

The pataidar was Dot precluded by the fact that he had, after the sett had 

attained full age, sued the mother as tenant, stating that she, and not the 

son, was tenant.] 

[Cited. 13 C.W.N. 167 071, 175) = 8 C.LJ. 135 = 4 Ind. Cas. 495 (497); R.. 36 C. 

675 = 9 C.L J. 523 (558) = l Ind. Cas. 626 ; 18 B. 631 (635) ; 10 M.L.T. 490.] 

Appeal from a decree (12th September 1884) of the High Court, in 
part ailirming. and in part reversing, on the appeal and cross-appeal of 
the plaintiff and the defendants, a decree (12tb May 1882) of the Subor¬ 
dinate .ludge of Midnapora. 

The object of the suit, out of which this appeal arose, was to establish 
the plaintiff's right to hold, at their original rents, two tenancies, one 
paying Rs. 65-13-9 and tlie other Rs. 113-13, in two villages, called 
respectively Kuilibadi and flilabani, situate within the defendants’ putui 
taluk, Pergunnah Bogri, in the Midnapore District, unaffected by a 
decree for onhancement in respect of the rent of each. These decrees 
had been obtained by the defendants during the plaintiff's minority 
against his mother, and the issues at the hearing were, in effect, whether 
[9] the plaintiff was hound by the decrees, or by kahuliyats executed by 
his mother, agreeing to pay the enhanced rent. 

It appeared that pottahs wore granted by former y.emindars of Per¬ 
gunnah Bogri to former ryots of the tenancies in question at the above 
mentioned rents, and that tbe holdings had come by transfer to Gopinath 
Mitter and his sister, Pearimoni Dasi, who, although the names of the 
original jotedars were kept in the appellants’ serishta, took receipts in their 
joint names for the rents paid by them. Gopinath died in 1858, leaving 
his wife Haimahati, then pregnant, who in 1859 boro a son to him. This 
son was Sham Lai Mitter, the present respondent. Haimahati had taken 
possession, and against her. on the 16th May 1859. a few days after Sham 
Lai Mitter was born, tbe present appellants commenced proceedings to 
enhance the rent payable by her: also against Pearimoni Dasi for the 
same purpose. While these suits were pending Pearimoni Dasi, oo the 
18th November 1860, executed a deed of sale to Haimahati as " mother 
and guardian of Sham Lai Mitter, minor, ’ by which Peari Dasi, in consi¬ 
deration of Rs. 5,000, sold her moiety to her. 

On the 26th January 1861, the Principal Suilder Amin held that 
these appellants, the plaintiffs in the enhancement suits, had a right to 
enhance, and on an enquiry by an .^rain deputed for the purpose fixed the 
rent of the lands in Kuilibadi at Rs. 529-14 9, and of those in Gilabani at 
Rs. 675-13-2. 

On the 3rd September 1865, Haimahati, describing herself as mother 
and guardian of Sham Lai Mitter, minor, executed two dowl settlements 
for the two boldines, with the rent fixed at the enhanced rate; and on the 
28th January 1867, she, describing herself in like manner, executed 
kahuliyats to these appellants. The respondent attained the age of 18 
years on 10th May 1877, and on I6bh July 1877, he deposited in Court 
the rent of Gilabani at the original rate, and obtained the issue of a notice 
by the Court calling on the appellants to accept that rent. This they 
declined to accept, alleging in their petition of the 19th January 1878. 
that there was no settlement in the name of the respondent, but that the 
name of Haimahati was registered in their serishta in respect of the 
enhanced rent. 

[10] They, about the same time, instituted two rent suits against 
Haimahati to recover the rents of the holdings at the rata fixed in the 
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kabuliyats for the years 1284 and 1285 (April 1876 to January 1878) and 1887 
= to execute their rent decrees against the holding under Jolt 9. 

59 of the Bengal Kent Act, VIII of 1859, the respondent, under s. 63 of — 
we same Act, made {16th August 1880) two deposits of Rs. 1,632-6-5 and PRIVT 

mnfh. of the two decrees against bis Council. 

mother Haimabati. but claiming all the money in excess over the ori'^inal - 

rents. Other payments he also alleged, and made similar claims in re- ® 

spect of them. The Court, however, refused to recognize these claims 
referring him to a regular suit to establish them ; and thereupon he brought = 

the present suit, praying for a declaration that the holdings in Kuilibadi 
and Gilabani were mokurari, and not liable to enhancement of rent ■ also a 
declaration that he was notbound by the decrees for enhancement obtained 
in 1861. nor by the kabuliyats given by his mother to the putnidars in 
1867. The plaint further asked that the defendants might be required to 
refund to him the sum of Rs. 7.800, the amount paid by him to savetbe 
estate from sale. 

The Court of first instance held against the plaintiff as to the liability 
of the holdings to enhancement of rent; also that the plaintiff was not 
liable under the kabuliyats, but that ha was bound by the decree in re¬ 
spect of the tenancy taken over from Pearimoui, as his mother had 
purchased on his behalf. 

Against the above, as dealt with in the decree, the plaintiff appealed 
to the High Court. 

The defendants appealed against that part of the decree by which the 
plaintiff was held not to bo bound either by the decrees or by the kabuli¬ 
yats, to which bis mother Haimabati was a party. 

The High Court (To'itenham and Norris. JJ.). observing that the 
suit was for a declaration of the plaintiff's right, his immediate cause 
of action being the rejection of his claim in the execution proceedings 
confirmed the findings of the lower Court; first as to the iiabiiitv 
to an enhancoment of the rent of the tenancies ; secondly as to the 

plaintiff not being bound by any of the transactions to which his mother 
Haimabati was a party. 

[11] But having come to that conclusion the High Court regarded it 
as impossible to say that the plaintiff was bound hv the results of the 
htigation relating to the enhancement, be having been in existence before 
heht.gation commenced, a fact within the knowledge of the putnidars and 

they having omitted to make him a party to the suit, as thev ought to 

have done. Nor could they hold that the plaintiff was bound', because he 
was virtually purohaser of Pearimom's holding by the decree againsrhei 
They even doubted whether Pearimoni would have been bound h„ i ' 

They held the plaintiff to be free from liability, either under tL deerLs of 
1861, or the subsequent kabu lyats of 1865 and iftfi? 
he was liable only to pay the origina rents The f 

was, therefore, dismis'sed (under X c'cutstanles Tttut on^tsf^'r 

the appeal of the plaintiff, the High Court declared fh f 

“ o.“k2 “•■“ 

K: a (i Sir;;"" 

For the appoints it Z a^uedX aX respondent 
rents, and ’that SbSl Mtorv^as bouod t 

Haimabati, bis mother, who was at the f- given by 

«r, wDo was, at the time when the decrees for 
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eohaDcetnent were made, and at the date of the kabuliyats, acting as bis 
natural guardian. Peari Dasi, had she retained her interest until decree, 
would have been hound by it: and the plaintiff was also bound. 

As regards flaimabati’s position as guardian, reference was made to 
Eogulation V of 1799, s. 2; Act XL of 1858 (relating to minors): Hunoo- 
man Persaud Panday v. Munraj Koomvcree (1); Ramchunder ChiLckerbutty 
V. Brojonath Mozwndar (2). 

Mr. J. D. Mayne and Mr. C. W. Arathoon, for the respondent, argued 
that he was not bound by the decrees for [12] enhancement or 
by the kabuliyats. Except as guardain to her son, Haimabati on his 
birth became disentitled to the estate; and therefore no decrees obtained 
against her. and no agreements entered into by her, in her personal capa¬ 
city, could bind the estate. In fact, she did not profess to act, and was not 
supposed to be acting, as guardian to her son in any of the dealings 
relating to the estate, which took place between her and the appellants 
subsequently to her son’s birth. In reference to the widow’s agency and 
the power of an agent to bind either himself or his principal, but not both, 
reference was made to the judgment in Priestly v. Femie (3); and in 
regard to powers of a guardian Waghela Raksanji v. Shekk Masludin (4) 
was cited. 

The appellants were estopped from asserting that Haimabati 
represented, or that they dealt with her as representing, Sham 
Lai Mitter, or that she was capable of binding him as being his agent. 
They had treated her as the tenant herself in the two rent suits of 
1878. 

Counsel for the appellants were nob called upon to rely. 

On a subsequent day (July 9th) their Lordships’ judgment was 

delivered by 

JUDGMENT. 

Sir R. Couch. —The plaintiff in this suit and respondent in the 
appeal is a tenant of two mouzabs, named Kuilibadi and Gilabani, under 
the defendants and appellants, who are putnidars of Pergunnah Bogri.^ The 
principal object of the suit was to obtain a declaration that the plaintiff 
is not bound by two decrees (or enhancement of the rent of those mouzahs 
obtained in January 1861 against Srimati Haimabati and Srimati Peari 
Dasi, and by kabuliyats given by Srimati Haimabati to the putnidars m 
January 1867. The plaintiff also asked for a declaration that the mouzahs 
were not liable to have the rent enhanced, and that the defendants might be 
required to refund to him the sum of Rs. 7,800-1-5 gundabs, the amount 
paid by him to prevent the sale of the mouzahs in execution of decrees 
obtained by the defendants against Srimati Haimabati. It has [13] bee. 
found by both the lower Courts that the mouzahs were liable to an enhanced 
rent, and so that question is no longer in dispute. 

The mouzahs were originally held by Jaggut Mundul Saontal and 
Soonder Mundul Saontal, and by a succession of transfers they came into 
the possession of Kasi Nath Ghose. He, on the 17th of September, I850i 
sold one moiety of them to the plaintiff’s father, Gopinath Mitter,^ and 
about the same time made a gift of the other moiety to his wife. Srimati 
Peari Dasi. Gopinath died in October, 1858, leaving his widow 
Haimabati, who on the 10th of May, 1859. gave birth to the plaintiff. On 
the death of Gopinath, Haimabati appears to have entered into po ssessi^ 

(2) 4 C. 929. 

(4)HI.A. 89=11 B. 559. 


(1) 6 M.I.A. 393. 

(3) 8 H. and C. 977. 
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of hia estate, and to have been recognized by the defendanta na 

16th of May, 1859. immediately after the birth of the 

igamtiff, the defendants caused notices of enhancement to be served upon 
Haimabati Dasi and Pean Dasi; and on the 17th June. 1859, they insti¬ 
tuted two suits against them for enhancement of rent, one as co eioh 
mouzah. On tha 18th of November, 18G0, whilst the suits were pendin" 
Pearl Dasi sold hei moiety to Haimabati, who is described in the deed of 
sale as mother and guardian of Sham Lai Mitter, minor." and it is apnaron 
from the deed that the purchase was made on his behalf No chance 

however, was made in the suits. ' 

On the 26th of Js,nus,r%^ 1861, the defendants obtained a decree in 
each su.t asamst Ha.mabati Dasi and Peari Dasi, declaring that thev h:u\ 
the right of enhancement, hut the rate of enhancement was to bodetermined 
after local investigation, ^iis was made, and by an order dated the '’.orh 

of Jun^ 1861,thoreatof Kuihbadi was fised at Rs. 529-14-14 oundahs 

and of Gilabani at Rs. 675-2-13-2 cowries. Soon after this on the Ofith nf 
September, 1861, a compromise was made between the defeoLfs ai.l 
Haimabati for payment by instalments of what was due on 
Gilabani. In 1865 the defendants appear to have c:used a re “r t 
be madeof the mouzahs, and Haimabati oq the 3rd of September 1865 
executed two dowl settlements of land and iumma, one of each mnn- ih’ 
n these the rents fixed by the decree, are stated, and also a ent “er 
lands which had apparently come under [14] cultivation or fnr vcuZ 1 
might be claimed. The additional rent was Rs. iTol'ftr Gillbln 
Rs. 114-8 for Kuilibadi. These documents are both signed ■'H,rma bat? n “ 
mother of Sham Lai Mitter minor •• On the 28th of j“l''86 ’ 

Haimabati executed two kabuhyats. one for each mouzah signed in 7h« 

same way as the dowls in which the rent fixed bv the decree for 
menfc is stated, and also the additional rent nam^d in the dowl tnc 
with a small sum for other land, and she agreed to pav the a" bylt" 

meats, year by year. Probably there was’some land which had hi?, 
subject to pay rent since the dowls were executed. become 

Th 0 plaiDtitf actaiDdd his iDaioritv oo fchA inm ^ 

the 16th of July 1877, he deposited in Com! Rs 35 1 l-f 
lor rent of Gilabani, the defendants having rofusfd to tale 
the 19th January 1878 the defendants presented a let fun I “l-T 
they stated that the name of Sham Lai Mitter was not rt steiL 
their eherieta, and he was not a tenant of Gilabani moull 1 ? 
Haimabati Dasi held under them 3 579 hiohoc t 7 ^ - that 

land in Gilabani mouzah, on an annual rental of Rs 946*13 

and the name of Haimabati was registered in fhJr u cowries. 

fore, they were not bound to taka thT?.?. • ^ 

time they appear to have brought suits aeafnVH?*^°?*- ^bis 

of rent. They are numbered 2 a®nd 3 ln878 btt^h'“f.*“ 

-of the plaints does not appear in the record 'of nil 
ment in each was given on the 2nd of Sllr 
the defence of Haimabati was that she executed 

the suit was based, not in her personal canani? which 

then minor bod. Sham Lai Mitter and as L guardian of her 

ought to be instituted against him aornnt ?« ® ^ 

settled on this allegation, and the SubordinatA ?**• was 

has been given held^ 
the kabuhyats did not themselves convev the 

fcy the defendant, p«., that Haimabati’'execnSd Z® iSmtl 


1887 
July o. 

Privy 

Council. 

15 G. 3 
(P.G.) = 

14 I A. i78» 
11 lad. Jor, 
395 = 5 
Sar. P.C.J, 
66 . 


as 


595 



INDIAN DECISIONS, NEW SERIES 


1887 

July 0. 

PRUT' 

Council. 

15 c, 8 
(P.C.i = 

14 i.A. 178 = 
11 ind- Jur. 

39S=>5 
S&f. P.C.Ji 
66 . 


15 Cal. 15 


[Yol 


guardiao of hor minor son, and made a decree in both suits for the amount' 

claimed, , 

[15] The defendants proceeded to execute the decrees, ano, the mouzabs 
having been attached, the plaintiff made a claim under s. 63 of Act VIII of 
1869, which was rejected by the Subordinate Judge on the ground that the 
claimant’s name was not registered in the sherista of the defendants, the 
Judge saying that be " ought to bring a suit in the usual way to find out 
whetiier he was bound to pay the former rent, and whether the 
payment of the enhanced rent of the jote was binding on him.” The 
lOth of January, 1881, was fixed for the sale, and on that day the plaintiff 
paid into Court the whole amount duo under the decrees, whereupon it 
was ordered that the sale be stayed. The present suit was insti¬ 
tuted ou the 11th of February, 1881, the sum so paid being what is 
sought to 1)0 refunded. The substantial question in the suit is whether 
the ulaiutiff is bound by the decrees for enhancement obtained against 
Haimabati and Pearl, or by the kabuliyats. It was admitted by the 
learned counsel for the appellants that he is not bound by the decree 
as against Haimabati. but they contended that he is bound by it 
as against Peari, having purchased her moiety during the suit, and that it 
made him liable to pay the whole of the enhanced rent. Upon this question 
the lower Courts have differed. The learned counsel relied upon the 
kabuliyats as being executed by the plaintiff's mother, who was his natural 
guarJiau, and upon the absence of any suggestion that the enhancement of 
rent was otherwise than proper. At the close of the argument for the appel¬ 
lants their Lordships intimated to Mr. Mayne, who appeared for the res¬ 
pondent. their wish that they should first hear his argument upon the effect 
of the kabuliyats. Having done that they have come to a conclusion which 
makes it unnecessary to hoar any further argument. 

The addition to Haimabati’s name of the words “ mother of Sham 
LA Mitter, minor,” must, in their Lordships’ opinion, be considered as 
meaning that she was contracting as the mother and guardian of her 
inlant son. Undoubtedly, the statement of the appellants in their petition 
of the 19tb of January, 1878. and their suing Haimabati after the plaint¬ 
iff's coming of age for rent due partly before and partly after that time, 
are weighty evidence against their present contention, but the evidence 
[16] amounts only to admissions by them that Haimabati was the tenant, 
and no fact is proved which would make the admissions conclusive against 
thorn. The evidence of the dowlsand kabuliyats has to be considered, ana 
their Lordships think that outweighs the admissions. It is to be observed 
that tliis evidence is treated rather lightly by both the lower Courts. The 
Subordinate Judge does not notice the addition to the signature, and says. 
‘‘These kabuliyats were executed by the plaintiff's mother 
guardian, but for herself. They cannot, therefore, bind the plaintiff, 
has been lield in previous rent suits, based upon these kabuliyats, that l 0 
plaintiff ’s mother granted them in her personal capacity and was hat) 
for rent.” The judgment of the High Court in the statement of fft® 
merely says: “ Subsequently, in 1865 and 1867, Haimabati, not pro es 
sedly as guardian of the plaintiff, but in her own name, gave kabuhya 
to the putnidars.” 

It cannot be presumed that Haimabati claimed the estate 
to her son, and the substance of the case is that the estate being under 0 
management as his natural guardian, and the appellants being able to 9 
for an enhancement of the rent, she came to what appeared o < 
and she was advised was, a proper ai-rangement with them. If there w 
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any doubt as to the capacity m which she acted, it should be presumed 
that she did so in her lawful capacity. As the other questions in the appeal 
have not been argued on behalf of the respondents, their LordshipsgiTOno 

of boTh fh” 1^°“' ’? T" Majesty that the decrees 

■ of both the lower Courts should be reversed, and a decree be made dismiss¬ 
ing the suit with costs lu tbotb those Courts. The re.spondeut will pay 
•the costs of this appeal. ^ 

Appeal allowed. 

Solicitors for the appellants : Alessrs- Freshfield £ Williams 

■boiicitors for the respondents: Messrs. T.L. Wilson it Co. 

C. B. 


15 C. 17. 


[17] APPELLATE CIVIL. 

Before Mr. Justice Norris ami aVr. Justice O Kineabj. 

Nilmony Dassy for self and as guardian opBishu Dosiiayi 

AND ANOTHER (MINORS) [Plaintiffs) V. SONATDN DOSHAYI 
AND OTHERS [Dcjendants).^ [5th August, 1887.J 

Right of occupancy—mn-payrnent of re>ii—Reliyiqui$hmmt, Evidence of. 

of fhr.igh°'?ror:pac'e"“‘ “ r.licsu,3b,ne„t 

Hem Chundra Chouidtuiri v. ChandAkund (1) eiplaioed, 

Nilmony Dassy on behalf of herself and as guardian of Ei.hu 
Doshayiand another brought a suit against the Secretary of State for 
India in Counci and Sonatun Doshayi and others for recovery of posses¬ 
sion of a ceitam holding m a mehal by establishment^of the 
right of occupancy on the allegation that the plaintiffs had sinrp ihl 

oif possession by the defendants 
Sonctun Doshayi and others who had obtained a lease frotn Coverument 

The defendants raised the contention that the plaintiffs had prior to 1290 

gone to live in another village and ceased to cultivate andpav rent for the 

lauds m question, and were therefore not entitled to the relief praved fo^ 

iKX 

TheMuosif found that the right lof occnnanr.v 7 h.A w a l.- , , 
that as a matter of fact there had been a failure in [181 th” 
rent for three or four years; but there was noth 

plaintiffs ha i either gone to live in another vilUa ^ o show that the 
fheir holding as contended b the defe„‘dauts td° fb' 

no rehnquishment, he gave the plaS adecree 

On appeal the Subordinate Judge, relvintr imr^r^ i-i, il • , 

CAu^ra_ao^f^ C;^„d Akund (l)^,d ^bat the'^Ss hafn': 

K.dJ,„lrMo“mdar!ttd° o«e 

1886, reversing the de™ oTbXo jogefdrn^^^^^ '''*■ Sepfomber 

the 36tb of February 1886. ° Bose, Munsif of that district, dated 

fll 12 0. 118. /oi .! tTT «. 

(4) 8 B.L.R. Ap. 123-12 W.R. 304. (6) 24 W.R. W4. 
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subsisting right of occupancy in the lands, inasmuch as they had neglect¬ 
ed 01 omitted to pay rent for some years before the institution of the* 
suit,” and set aside the decree of the Court below. 

The plaintiffs appealed to the High Court. 

Baboo Gimh Chunder Chowdhry, for the appellants. 

Baboo Skaroda Churn Milter, for the respondents. 

The judgment of the Court (NORRiS and 0 KiNEALY, JJ.) was as 
follows:— 


JUDGMENT. 

The facts of this case appear to be these i One Gopal Dolai, the hus¬ 
band of the plaintiff No. 1 in this suit and the brother of the minor plaint¬ 
iffs Nos. 2 and 3, had either in or previous to the year 1290 obtained an 
occupancy right in respect of certain paddy lands. The suit was brought 
by the plaintiffs for recovery of possession of these lands from the defend¬ 
ants Nos. i and 2 upon the establishment of the plaintiffs’ title; and the 
title they claimed was that of an occupancy ryot. It appears that no 
rent had been paid by the plaintiffs or Gopal, their predecessor, for this 
land for some four or five years previous to the year 1290; and it was 
admitted by the plaintiffs that neither they nor their predecessor Gopal 
had cultivated the lands since the year 1290. There was no distinct 
finding by the lower appellate Court as to when the plaintiffs or their 
predecessor had ceased to cultivate the lands. Upon the facts, as vve 
have stated them, the Subordinate Judge, upon the authority of the 
case of Hem Chundra Chowdhari v. Chand Akund il), decided that the 
plaintiffs had at the time of bringing their suit no subsisting right of 
occupancy in [19] the lands, as they bad neglected or omitted to pay 
rent for some years before the institution of this suit. If the case to 
which the Subordinate Judge has alluded decides, as a matter of law, that 
the more non-payment of rent will be sufficient of itself to warrant the 
Court in finding that the occupancy right has been lost, we think that the 
decision goes too far. But, speaking for myself, I do not think that the judg¬ 
ment goes to that extent. The judgment must be read in the light of the 
facts of the case. But we think that the Subordinate Judge ought to find 
as a fact, whether at the time the suit was brought there was a subsisting 
right of occupancy, and for that purpose he ought to ascertain for what 
length of time the plaintiff's or their predecessor had ceased to culti¬ 
vate the lands. As we have already pointed out, we think that the 
mere non-payment of rent taken by itseli is not sufBcient to warrant the 
Judge in coming to the conclusion, that there is no subsisting right o 
occupancy. But it may be that the fact that the plaintiffs bad for so long 
a time ceased to cultivate the lands, coupled with the non-payment of rent, 
would be evidence upon which the Court might ultimately come to the 
conclusion that there had been a relinquishment of the right of occupancy- 
In the light of these remarks we remand the case to the lower / 

Court to find as a matter of fact whether at the time the suit was brough 
the plaintiffs had a subsisting right- of occupancy. 

We will keep the case on the file of this Court and direct the Subordina 
Judge to return his finding within one week from the reopening of t d 
Court after the ensuing vacation. 

Costs will abide the result. 

Case remanded. 


K. M. C. 


(1) 1!2 C. 115. 
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13 C. 20 {P ®-> = 14 * A 127 = 11 Ind. Jar. 474=5 Sap. P.C.J. 71 = 

Ranqoe aod JackaoD’a P.C. No. 98. 

[20] PRIVY COUNCIL. 

Present: 

Lord Eobhome. Sir B. Peacock. Sir B. Baqgallay, Sir B. Couch. 

[On appeal from the Court of the Judicial Commissioner of Oudk.] 

Oman Parshad y. Gandharp [Defendant) 

L2nd, otb and 6Dh July. 1887.J 

Evidence-Validity of Transfer- Benami irflusacftoJi-Wajib-uI-arz. 

AtraosJerby registered deed, admitted to have been executed but allecfid tn 
have been benami am merely eolorable, was held on tba J k 

v.,,d ...d .fl.c,ive in the abeicoe of evidence showing it co:tra“ ' 
a ^4 «;reLn o?;h\ vi^^ o' ' village 

“““ ‘o^eThe'iu'r'to^t 

[R , 12 A. 234 (25Si (F B-) ; 12 A. 32e (335) (F.B.) ; 15 A U7 flG6j • Jfl A W M bq 

f ‘dOC. 7.,7ci;’? 

Appeal from a deorea (lOth November 1884), of tl.e Judicial Com¬ 
missioner of Oudh, reversing a decree (l7ih Auril 18831 of the District 
Judge of Sitapur. A^i&i.uLL 

The suit out of which this appeal arose was to obtain possession of 
four villages m the Sitapur district, claimed by the preseot appellant, who 
was plaintiff, under two sale deeds, dated 29th Slay 1863 and 9th Febiua^ 
1864. It was the common case of both parties that before the execution 3 
these deeds by Gulab Kuowar widow of Tuskarau Singli, she was entitled 
0 the v.l ages .0 full proprietary right, aod she purported to ooovey the 
latter by the sale deeds in question to Bissesur Baksh, her son-in-law the 
deeds being duly registered. ’ 

Thoplaintiffallefio.lthat the effect of these deeds was to 
titlem the villages to Bissesur Baksh, who died childless on the 7th Not" 
ember 865, and that bo was socceeded by his widows, the survive It 
whom died 10 October 1879, and that thereupon the plaintiff as the next 
heir of Bissesur Baksh, hemg bis uncle, became entitled to succeed to the 

proprietary right. w toe 

The defendant contended that the sale deeds of 1863 and 1864 were 
beDami transaotions never acted unon and no^ j .. . 

which remained in Gulab LoTar tilf [2 ] W dltb f 

place on the 7th December 1866; that on her dealI?’' 

villages in 1876, by a deed of giit, to her daugbr Zlla" 

her mother's lifetime childless IQ March 1879^- and fh«h died in 

defendant, her husband, succeeded by right otioheritae 
with the consent of Fatteh, been in possession. 

were benami only, or operated to tiH« •on.4 ufJ ® 

possession of the four villages bv Gulab Kn ’ there had been 

date of the traosaotioo there beini no 

instruments at their respective dates. ^ making of the 
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Tho District Judge held that the deeds were executed for good consi¬ 
deration and valid, and that therefore Bissesur Baksh was entitled, on the 
death of Fatteh, to obtain possession. He was of opinion that the 
defendant had failed to prove that the sale by Gulab in 1864 was not 
real, and had failed to prove Fatteh's title as heir to the villages 
through her mother Gulab, they having been alienated by Gulab before 
her death ; also that the villages were the subject of a gift from Fatteh to 
Munnia bad not been proved. 

The Judicial Commissioner on appeal was of the contrary opinion. 
He decided that Gulab did not, when she executed the deeds of 1863 and 
1864, part with possession to Bissesur, but continued herself to hold the 
villages : and therefore, in bis judgment, the suit was barred by limita¬ 
tion, not having been brought within twelve years from the dates of tbe 
deeds of sale. Another reason for deciding in favour of the defendant was, 
according to tbe Judicial Commissioner, that Bissesur's widows could 
not have taken more than an interest each for her life, one of the grounds 
on which the Judicial Commissioner so held being the evidence afforded 
by oert!i.\moajib’id’ 0 .rz, or records of rights, appertaining to the villages 
in suit, put in evidence by the defendant. These were considered by the 
Judicial Commissioner as affording proof that a widow, such as Fatteh, 
had, by custom, power to alienate absolutely her husband’s estate, this 
showing, in the Judicial Commissioner's opinion, [22] that Fatteh’s gift 
to her daughter Munnia was valid, his opinion on this point being op¬ 
posed to that of the District Judge, the latter holding them to be valueless 
as evidence. 

On this appeal,— 

Mr. i?. V. Doync and Mr. J. D. Mayne appeared for the appellant. 

Mr. J. Graham, Q. C., and Mr. H. Coivefl, for the defendant 

For the appellant it was argued that the defendant bad failed to 
prove that the deeds of 1863 and 1864 were merely colourable. They were 
followed by possession, aud as to the estate supposed to be taken by 
the widow of Bissesur, she took no more than the ordinary estate of a 
Hindu widow. No sufficient evidence, if any, had been given by the 
respondent of a custom in derogation of the ordinary law on this point, 
which law would invalidate the alienation by tbe widow except for 
proved necessity. The wajib-ul-arz should not, under the circumstances, 
and with regard to what tbe entry was, be regarded as affording any 
evidence of the custom alleged for widows to transfer without restriction. 

For the respondent it was contended that upon the evidence the deeds 
in question were benami and inoperative. Mutation of names in favour 
of Fatteh had taken place and she had made a valid gift to her daughter. 

The following authorities were referred to : Sreeman Chunder Day v. 
Gopaul Chmder Chiichrbutty (1}: Faez Buhh Chowdhry v. Fukeeroodeen 
Mohommed Ahussun Chowdhry (2); EedJmiaik Mahatah v. Kadumbinee 
Dabea (3); Lakhraj Kuar v. Mahpal Singh (4); Regulation VII of 1822; Act 
XVII of 1876 (tho Oudh Land Revenue Act). 

Counsel for the appellant were not called upon to reply. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Lord Hobhouse:—I n this case only one question was argued, aud 
that was whether the two transfers executed by Gulab in the years 

(1) IIM.I.A. 28. (2) 14M.I.A. 234. (3) 10 W.R. 289. (4) 7 l.A. 63=5 C-744. 
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1863 and 1864 to Biasesur, the husband ot her only daughter, [23] 1887 

transfers, or benami. That question turned out to be a Jolt 6 

complicated one, and it was necessary to go into a good deal of eyidenoe ot- 

a varied and rather yoluminous nature. The plaintiff maintains that the PWVY 
substance of the transaction is the same as the form ot it, and that the Council 

property consisting of four villages,eooyeyed to him by deed 3 ,duly attested - 

registered immediately afterwards and subsequentlv proved and 6lod 
m a suit, was actually sold to him. .4s to the deeds there was no doubt = 

Ibe only question is whether Bissesur, the grantee, was a benamidar. I-*' 127 = 

It is familiar to us all that the system of putting property benami is ?' 

so extremely common in India that the mere fact of a deed being executed L .“o , 

in proper form and apparently effecting a valid transfer to another is 

not as good evidence of a real transfer as it would ha in other countries L I 

and even a slight quantffy of evidence to show that it was a sham trani/? 

sact.on will suffice tor the purpose. Still such a transfer cannot be con- 

sidered as nothing. The person who impugns its apparent character 

must show something or other to establish that it is a benami or sham 
transaction. 

The erst question here is, what are the probabilities of the ease on 
consideration of the deeds themselves, and the position of the grantor > 

What motive had Gulab for putting the property into benami 7 She was 

not purchasing the property. It was vested in her in possession, and had 
been so for acoosiderable number of years. It is oot suggested that she 

was ID any difhoul ies, so that creditors might be baffled by tho proceeding. 

On tbe contrary it appears that she was a woman of substance and posi- 
ion in her own country. The only suggestion is that, inasmuch as 
there was a suit between her and her brothers-in-law, represented by one 
Balbhadar, concerning these villages, she used this transaction in orLto 
impede Ba bhadar s proceedings. But whatever such a transfer might 
.do to impede general creditors, it is difficult to see how it could impede 

Balbhadar who was claiming tbe property by a title as directly available 
against a transferee from Giilah as against Gulab herself. Moreover the 
four villages were part of hfteen villages which were tbe subject of dis¬ 
pute between her and her brothers-in-law, and wliich he had received 
on a partition between them. With regard to some of [24] tbe hf eon 
villages she was out of possession. With regard to these four she was 
in possession She was in possession of more ; it requires a minute exa 
mmation to tell how many, but certainly of 6ve, and no reason carbe 
assigned why she should have selected four villages out of those rXch 

were 10 dispute, and which were in her possession, and have placed h^se 

ihU htnlTtmnsaai:;""'"'' 

Then tlieir Loidshipg ask what is the direct evidence on tbe point 
oral evidence piven by witnesses who profess to speak to it ThfrJ 
two wilnesaes called for the defendant—Hira Sin«h and ciif u 

that the transaction was a sham one and that 
Bion : apparently they mean to say Li^g the rtt'f h 
give no details ; they speak to nra^of 
of poBsePsion their ianguage is quite vaeno ar,A ° 
both of them, the most extraordinary stnrv mO-u ^ 0 * 1 , 

namely, that when Balbhadar, the person Lainst 
that these deeds were to be adefe^e f ™ 

immediately told Balbhadar that the deeds" were T sham Ss.' Thet 
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Lordships have no hesitation in treating the evidence of those witnesses as- 
worthless. 

The only other witness who gives direct evidence on the subject is in 
rather a curious position. He was the patwari of one or more of these 
villages—certainly of the village of Turni—and he was called in this suit. 
His name is Sheo Sahai. In this suit he stated first that the transaction 
was a sham one, and that Gulab remainel in possession, and receivei the 
rents. But then a document was put into his hands, which was a deposi¬ 
tion made by him in a mutation proceeding sixteen years before and within 
three or four years of the date of the transactions, and he was asked 
whether it was true, and he said it was true. Ha was rather indignant 
at the truth of it being impugned, and he said: “ Do you think 

I would tell a falsehood ? Of course it is true." But that deposition shows 
that there was a sale by Gulab to Bissesur, and that Bissesur entered 
into possession and received the rents, and that when Fatteh, who was 
the common heir of the two, Gulab and Bissessur, applied for a mutation 
of [233 names, she apolied for it on the footing of Sheo Sahai s evidence 
and as the heir of Bissesur. Therefore the evidence of Sheo Sahai must be 
taken as some evidence to show possession on behalf of Bissesur. There 
is actually no evidence the other way, and so the balance of testimony on 
that point inclines in favour of the plaintiff. , 

Their Lordships will now return to another branch of the case. It is 
said that there is no mutation of names; that no witnesses have been 
called to prove the deeds ; that no proof has been given of payment of the 
money; no proof of the receipt of the ranis ; and no proof of the payment 
of the revenue by Bissesur. It is quite true that all that negation of 
evidence appears in the case. With regard to the mutation of names, the 
matter is explained in this way. It is said tliai, owing to the dispute 
between Gulab and her brothers-iii-law, the application for mucation was 
delayed ; and their Lordships certainly find it to be the case that, when 
a decree had been given in favour of Gulab in August, 1866, and when 
such a time had elapsed as, in the opinion of the patwari Sheo Sahai 
had precluded an appeal, the application is made, namely towards the end 
of 1866 or the beginning of 1867. That may be the true explanation. 
But, however that may be, the absence of any mutation of names hardly 
tells much in favour of the defendant’s view, because, if this were a benami' 
transaction entered into for the purpose of baffling somebody who was 
claiming the property, the mutation of names would be an important part 
of the proceeding; because without that mutation Gulab remained the 
ostensible owner in the Collector's records, and the process of baffling her 
adversary would be a very imperfect one. Indeed it is common experience 
that in these benami transactions there is a mutation of names when 1 
is intended to baffle creditors, and all the proceedings which would atten 
a real transfer are carefully gone through in order to throw a veil over 

the reality. . 

With regard to all the other points, it must be remembered that tni 
is not the ordinary case of a benami dispute. In the ordinary case 
have the benamidar or those claiming under him on the one side main* 
tainiog that the transaction is a real one ; and you have the former owner 

and those claiming under him on the othQr[ 26 ]side maintainingthatitisa 

sham and each party has in his own power such receipts, such evid^ 
of payments, such connection with the agents concerned as should sumo 
to prove his own case if it is a true one. But the peoularity of this cas 
is that the title of benamidar, and the title of the original true owns r 
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coalesced in the person of Fatteb Kunwar within four vears of the first 

"rz irendrf h rwafsbe Jana 

t is the defeDdant who is her representative—who have had in their 

Sn ta h necessary to prove whether the trana- 

action was a sham or a real one. Therefore the absence of evidence 

def6 ndin/“r°“t\“'®“‘“'‘but it rather tells against the 

wtu thr;: h^hTfponTe^^t"' 

circumstances great importance is to be attached 

time Tn °?|° r"’®'" ^ 

n fi T “'““.I chronological order. 

fi«t place there was Baibhadar’s suit, which was commenced m 

Ibbd, and m which a decree was made in 1866. The .Judicial Com- 

Icafnst’th "'C'gl’t “pop the decree in that suit as 

against the plaintiff. What he says is ' Seeing then that Gulab Kun¬ 
war continued in possession long alter the sale deeds, and sued on her 
own title m her own name, and got a decree lor this property in her own 

"idiots'” - heirs lean hardly imagine a clearer case of 

adverse possession as against Bissesur Baksh and his heirs.” As to the 

possession, that has been dealt with ; as to the suit, there is clearly an 

inaccurate statement by the .Judicial Commissioner. The suit was insti- 

partition, and of which, by a scries of complicated pioceedings, she had lost 
possession. She never sued for the five villages of which sL was clearly 
m possession, and of which the lour now in suit are part. The way in which 
bose villages came m was on the plea of the defendant, who said 
hat, so far from Gulab having the right to recover from him the villages 

u ‘to recover from her five villages of 

r2^7j Pom-iTef^““tly that matter was dealt with in 
[27J Couit before the Judge we do not know. It may have boon that the 

parties agreed there should be a decree covering the whole matter in dispute 
but those five villages were not regularly in suit at all. The decree does 
deal with them^ It gives to Gulab the absolute proprietary right in ther 
and dismisses the defendant s claim-the counterclaim to recover from the 
plaintiff the five villages in her possession. Those words are relied upon 
as proving Gulab a possession. But it is obvious, independently of Te 
act that It was quite irregular to make a decree about these villaLr that 
here was no question of possession as between Gulab and Bissesur in 
this suit, peb an issue never was raised or thought of The onlv 
question of possession if any, was as between Gulab and sXhadar 
Strictly and regularly there was no question whatever of possess "7 but 
If any were brought in, then it was only as between Gulab anTSadar 
and as between those two she was in Doase^ssinn Tu 

in the Collector’s books, and it was ouite /uS 
of any question that could possibly be brought even 

consent of the parties to that suit, to treat her’as the narfv ' ^ 

And in point of fact the decree uaeq ^ ^ possession. 

decrees tn her a right ./abrZdrndTnt 

nobody else. onaaar oingb, and against 

which t e"a7s&r:h “f has ten h f "““r' i®"’ 

oTGurh“.nd':( 

Why shnuia She&tra: tfr^ ttX 
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way. If she were lieir of Gulab, she bad absolute dominion ever the pro¬ 
perty. If she were heir of Bissesur, she had only the widow’s estate, and 

we shall see presently what importance she attached to that distinction. 

Moreover it was more simple to claim as the heir of Gulab. She was the 
recorded owner, and, as far as the Collector s records went, Fatteh had 
only to show that she was Gulab’s only child, and the mutation would be 
made as a matter of course. But she does not do that. She introduces that 
which is entirely new matter into the Collector’s records—the conveyance 
[28] to Bissesur, and then makes out her claim as heir of Bissesur. That 
seems to their Lordships strong evidence that, in the opinion of Fatteh 
Kunwar,or of her advisersat that time, her true title was as heir of Bissesur. 

Next comes Ratan Singh’s suit in 1868. Ratan Singh after the 
death of Gulab revived the old dispute between Gulab and her brothers-m- 
law. with only this difference, that, whereas in Gulab’s lifetime they con¬ 
tended that she was entitled only to maintenance, now after her death 
they contended that she was only entitled to the widow's estate. That 
dispute was raised in 1868. Fatteh Kunwar appears and pubs in a plea by 
her agent in which she again sets up her title through Bissesur. The 
judgment proceeds on that footing. The judgment is to the effect that 
the plaintiff’s claim is declared “not to lie against defendant, who holds 
as her husband's heir the property acquired by him by purchase from 
Gulab, who was possessed of the legal power to settle.” Of course that is 
no decision binding the present parties, but it shows as distinctly as any¬ 
thing can show the position which Fatteh Kunwar thought it right to 

assume in the year 1868. 

All these things are rather emphasized by the wajib-ul-arz, which 
was made at Fatteh Kunwar’s instance in 1869. Before dealing with the 
effect of it, their Lordships wish bo make some observations upon the 
extraordinary and startling character of that document. A wajib-ul-arz 
has been considered to be an official record, of more or less weight accord¬ 
ing to circumstances, bub still an official record, of tbe local customs of 
the district in which it is recorded. It has been received before this 
tribunal and elsewhere as important evidence. ^In the case cited of 
Lekraj Knar v. Mahpal Simh (1) it is stated that “these documents are 
entered on record in the office. They must be taken upon the evidence, 
which is general evidence, bo have been regularly entered and kept there 
as authentic wajib-ul-arz papers.” In that case effect was given to the 
wajib-ul-arz produced. In this case the Judicial Cemmissioner has 
treated the wajib-ul-arz in question as a document of weight, which 
must be taken as showing local customs until some proof to the 
[29] contrary is produced. But on looking at the evidence their Lord¬ 
ships find that this wajib-ul-arz was the concoction of Fatteh Tvuowar 
herself, received by the settlement officer as an expression of her views 
w'-ich she had a right to enter upon the village records, because she was 
proprietor of the estate. But they are not entered as her views ; they ai*® 
entered as the official record of a custom. And supposing 50 
had gone by, and then a disuute arose about the family o** the looa 
custom, this would probably have been produced from the office as an 
entry made 50 years ago, under circumstances of no suspicion at all. an 
it would be taken that the Government officer had recorded itastbeloca 
custom. And now we find it deliberately stated (though there was an 
appeal from the entry of this wajib-ul-arz) by tbe Oudb Courts that ^ 


(1)71. A. 63 = 5 G. 744. 
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proprietor has the I’ight to enter his own views upon the village records 
and have them recorded as if they were the official records 
customs. Well, that is an exceedingly startling thing and their r 
t^hink that the attention of the local Government should be called to what 

done in other msbancos^ It does not only render those records useless— 
they are worse than useless—they are absolutely misleading, because they 
are evidence concocted by one party in his own interest Tt . i t j 

thatimdertbeActof l87G. which empowers the local Government tVmake 

rr ^ha.ue such p,.oceed.,, 

So much for the chaiautei-of the docu-nont. Now for its efloct It 

IS cot now contended thnt, if K.ssesur was entitled, the custom w ^b the 
wajib-ul-ars asserts can prevail. In fact there is no evidence of 11, 

Graham most nroperly abandoned that part of the Rnf fi . i 

not get rid of the citeumstance that in 1^869 Fatt^ Ku'waf tl o h Ttl 
her mterest to put this hctitious document on the village records assc tine 
her own power to ahenate such estate as she had got from Bis'se^, if 
she had taken evei-ything as the heir of (iul,b there was no K 
.n getting the entry made; hut if she was the heir of Bissesuf fMl nr, 

itJl: —-S. “is.-; 

.p JS'. ^ 

Bissesur and leads them to conclude that she could not have asserted k 
for any other reason than because it was the truth. veasseited it 

Then comes the gift by Fatteh Kunwar to her dauehipi- in iflvr i 
again we find that, though it is not very precise as to rhn n 1“^ 

Wle, she states that Munnia is a natural heir “after meand my h™sblnd®’ 
Now that exactly accords with the position whinh \rnnn-. 
the property came from Bissesur. an^it does nofac^^ord 
wh.ch Munnia would have if the propertv came from Gula There o™ 

It appears again that Fatteh Kunwar considered herself as tak „» Hm 
property from Bissesur. and as coDvevine it to \r..nr,r / ^ 

which she alleged on the face o? thT wli,Lul.t,rtl at"“st' 

but which in fact she did not possess. ' she possessed, 

Pai-sS"inlsie^ThluardTht vtry gue°stbn‘which'' h'”^ 
decided in this suit. The suit was cot rid of ho o ^ 
only. But the parties had now com^e face 
very man, or representing the very family a«inst wh 
transfer was said to be effected comes an/Vl the benami 

nearly is the time when this beoartTt,e'‘l„Mrb: t^ 
the enemy But it is not set up Nothlno i.. »„7 j l eml>arras3 

may be gathered from a very obscure and nfohpW ^ 

taken down by the Judge as either the plea orthl^ sentence 

who was the Counsel for FatterKupwar It TIT u 1 
thing precise from it; but bo seemflfo'h^^ <3ifficult to gather any 

took as a benamidar, not for Gulab bnt foi^h^ ®“Sgest^ that Bissesur 

a totally different case from that which I m d T Kunwar- 

That again is very strong evidence that F?H<?h Present occasion. 

felt that they could not with truth and honMi-^^vf 
sham transaction. honesty declare that it was a 
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Thus we find that Fatteh Kunwar had gone on from 1866 to pl] 
1879 asserting herself to be in possession of this property as heir of 
Bissesur; and no assertion to the contrary was made during her lifetime. 
If she had made the contrary assertion, perhaps some proceedings might 
have been taken ; but the lapse of time affords an additional reason why 
her grantee or renresentative should not be allowed to turn round and 
assert a directly contrary title. 

The result is that all these lines of consideration point in favour of the 
plaintiff’s contention ; and inasmuch as he has the form of the transaction 
on his side, and everything points in favour of the substance of the trans¬ 
action being with him too, bis case should prevail. 

Their Lordships will humbly advise Her Majesty to discharge the 
order of the Judicial Commissioner, and to dismiss the appeal to him with 
costs, and the respondent must pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the appellant: Messrs. T. L. Wilson & Co. 

Solicitor for the respondent: Mr. II. W. Fayne. 

C. B. 


19 C. 31. 

CRIMINAL REVISION. 

Before Mr. Jiistice Pigot and ilfr. Jiistice Macpherson. 


KuTUHUL Singh and others [Petitioners) v. Uma Singh and 
OTHERS [Opposite Parties).* i9th August, 1387.] 

Criminal Procedure Code (Act X of 1882). s. 145-Join( hearing of i/w case of several 
claimants—Possession- Number of plots, Dispute as to—Practice, 

A Magistrate, proceeding under s. 145 of the Criminal Procedure Code, in ft 
case in which one party (thirty-nine in number) claimed to be the tenants of 
708 bighas of land belonging to one Tcfuzul Hossein. and the members of tne 
other partv (seventeen in number) claimed to hold the same land in separate 
parcelsas their maurasi jote, tried the question of possession as between 
patties in one rase, notwithstanding the protest of the maurasi claimants 
mode of procedure, and decided that possession was with the party of 
nine, directing that they as a body should remain in possession until ousted Dy 
the order of a Civil Court. 

[32] Held that the course pntsued by the Magistrate at the heating was pre¬ 
judicial to the case oi the maurasi claimants ; and that the form of his otde 
was open to the objection that it wo Id render it necessary for the party out 
possession, to make all the persons declared to be in possession defendants lo en" 
civil suits brought to recover possession of the land. 

Azim Mollah v. Snfoo Poramanick (1) distinguished. 

[R.. 6C.W.N. 206.] 

This case arose out of a claim made to the possession of 708 
of land, of which one Tofuzul Hossein was the zemindar, the party of Um 
Singh, thirty-nine in number, claiming Go bo tenants under To u 
Hossein of the land in dispute, whilst the party of Kutubul Singh, 
teen in number, claim to be interested in the land in dispute m van 
portions as their maurasi jote. On this state of facts the Magistra Q. — 

• Criminal Revision No. 214 of 1887, against the order passed by A. Leeds, Eaq.i 
Assistant Magistrate of Barh, dated 23rd June, 1887. 

(1) 10 C.L.R. 523, 
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particulars of the lands claimed by them ThJ giving full aug. 9 

Kuthul Singh put in sopararwritten sTatelnt^^^ ^ 

held by them separately, and objected tn Hia to the lands Criminal 

cases together in one case. Tlie Ma'-istrate h •^heir Revision. 

objection, and passed an order dated the ow V overruled this ^ — 

that the party of Uma Singh^;et 

in dispute until evicted therefrom by due course ofTw " 

The party of Kutuhul Singh obtained a mlA in ij- i 
upon the narty of Uma Singh to show aoL i calling 

June should not bo sal ssidfoo atogs^o boTs ' tho” 

vi 2 ., (a) that the order did not specify th., n«rr' grounds. 

which the several members of the partrof Um ^ 

hem possession, an omission which disenabled the"!declared to 

the party of Kutuhul Singh from sepaiato members of 

the parties who had been declared to hfli Courts against 

that the Magistratoshouidntht;t^^^^^ (6) 

of the numerous parties on each side ioimtlv n ® ^ to possession 

criminate order thereon. ^ and indis- 

Mi. M. Ghose, Mr. Abdvl Hossein and Mr C P* 
cause c,ted fe case of iam UoUak v. Suioo Pc™,«S7i) 

133J Baboo Vmhxca Chirn Bose in sunnorf nf »k 7 ^ 

of the Court (P.OOT aud^UcPH/HSOx: JJ.) was as 

ORDBR. 

This DDd^ttor hofovs ua knme ^ 

1887,calliDg upon the party in whose favour angrier ^88^3 145 ^ 

to show cause why the order of the Assistant Afn! T . ®;1^5was passed 
1887, should not ha set aside. The tder wa, ‘ 
the Code of Criminal Procedure. The disnTitn 

existence of which the Magistrate ^onL- allegation of the 

persons each of whom etlmfd t be 

Hossem was the zemindar. The persoL fnr\v\! Tofuzul 

Mr. Gregory appear, to the numb! of 39 indivhh i^‘ 
terested as tenants under that zemindar in ih ^ to be in- 

which the order is made. The persons k! P^^po^ty with reference to 
been made, and for whom Ba£.o Umbifa Ph 
Kutuhul Singh and others, being seventeen .n n k 
to be interested in various portions'^^Cd'^hm^^"'' 

order IS passed as occupancy tenants hoIdinT^ A - the 

and under interests which appear to h!vf bfen d'fferent quantities 
Under these circumstances the Magistrate bt at different times. 

February, served on the 19 th FeSv n^ ^ the llth 

under s. 145. i^enruary of this year, instituted proceedings 

It is unnecessary now to see Hato u 
iugs were initiated under that seotim. Thrmatterr'- 

detail and, as we are informed, after minute Sone into in 

the title to the lands in questioi, thrS^ 1?,?“'"'“'” “ of 

words: I therefore order thatVho a ^ a finding in these 

t^he 708 bigbas of Gogi Kandlh! mouzaTMok" to possession of 

—--- gga Or 8uofa possession until 

(1) 10 G.L.R. 623^ 
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1887 such eviction.” The petitioners Kutuhul Singh and others have obtained 
AUG. 9. this rule, and they object in the first place that that order is bad and that 

— the investigation held which led up to it is bad on the ground that the 

Criminal several claims to possession of the numerous parties on each side were 
Revision, jointlv, or at least indiscriminately, investigated, and have been jointly or 
indiscriminately [34] adjudicated upon. They raised that objection in the 
^ written statement filed by them in the proceedings so eariy as, I under* 
stand, the 15th April of this year, and they raised it. according to the 
translation of the Official Interpreter of this Court, in these words : Ihe 
case under s. 145, Code of Criminal Procedure, can by no means, jointly 
and individually,^proceed unless it is shown what piece of land is claimed, by 
what sonants alleged bv TofuzulHossein, proprietor. But no such fact exists 
on the record.” We have been referrrd to the case ol AzimMollah v. Suioo 
Poramamck (1) as showing that an order under s. 145 may svell be made, 
although it does compendiously order that one set of persons are m posses¬ 
sion as against another set of persons without attempting to specify which 
is entitled as against which to which portion of the land in question. 
The circumstances of that case appear to be sufficiently different from those 
of the present. Here the classes of persons claiming under the same zemin¬ 
dar assert, in respect of different parcels of land, difterent and independent 

rights, and the contest as in respect of each parcel of land claimed by 
Kutuliul Singh and any one of his party is plainly as between that person 
and any of the persons on the other side who claim that parcel of land. 
We think that, apart from any question of prejudice arising hereafter 
from the form of the order, the party of the persons who complain of the 
investigation being mixed up as it were are entitled to maintain that objec¬ 
tion on the ground thar. the investigation into their case 
and probablv was, prejudiced by that course being pursued. We thins 
that they are also entitled to object to the form of the order on the 
stated by their learned pleader, that proceeding by civil suit would, in t 
face of an order in this form, vender necessary the making as 
of a multitude of persons who are by the terms of the order be d to be 

possession of the land in question. It is suggested that we should remi 

case to the Magistrate for a finding which should cure that last defect, t 

defectof the order, by enabling him, or in truth directing hiin to make 

separate orders under s. 145 declaring the 39 claimants entitled to posse * 
sion of the several parcels claimed and, as we are told, set out in 
[35] by them in their written statement. Were it possible to do t a ^ 
would not cure the objections to these proceedings on the other ' 
But it appears that the Magistrate who lieard the greater part ot 
case is no longer Magistrate in that district. We have no . 

telling further whether, if he were there, he could do more than m 
the compendious order which is before us and which in effect is 
those people (the party of Uma Singh) in a body are in possession o 
entire land in dispute. But in any case it would be impossible no 
cure the original defect of the proceedings that is pointed out 
paragraph of the written statement to which we have referred, 
these circumstances we think that the rule must be made absoiu e 

the proceedings set aside. 


(!) 10 0. L. R.'523. 
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13 C. 35. 

ORIGINAL CIVIL. 

Before Mr. Justice Treoebjan. 

A. M. IIUUHKS (rhuuilf) r. Dklui axi. Lijxdon Baxk 
{Drfeiulanl}. [i7ili Novomber. 1887.] 

- «pabie o r 

iitivcs '-■I ccrtniii wer, Ijeld i.) il. ,w - which the represent- 

w.ie une to dct.-rmuio il, • i-lits ' n , , ' f'vhich 

that .be n.h.= Of Vi:':''Lr. thefolIuw,n«,n.unds: 

plio.tj of .uif.; (O u'^vbho.M^n ,o "> -™d multi- 

Of any account that might be ordered ai Uuscen present at the taking 

entitle the plaiiiUQ or defendant to 

the inortgHgoJ property. ‘ ‘ ^ ‘^It<ta.« nf the saleci 

This ^vas ti suit brouulit by Mir,. Ar,,K..i ir.. , 

Hugbos. against the Dc-llii and London IM film nl 

being respectively second end lii.st nioiigsgccs ol U,e r.“ 

trude, d:c.. of ,Stewart A Co.J aslneg for^d" ,u ,o , , 

to priority over all advancos mado by tfia s-tid H T ‘i entitled 

promises mortgaged to her sub^luo L ^ m the 

[36] dato of the notice to the deluii.iant liatil' of tho^^^ •' 

and for an order directing iiaymont to her nf pJ-imtitf s mortgage), 

by the defendant Rank out of the sale proceeds of th 

account. P‘occccls of the business and for an 

trade, fixt^es etc, b^lonj^^lot S‘::;:7o 8= f 
all the good will and custom book and othm- .lAhf ' , ’ 

to the firm tosecure the repayment of-ilU,^^ outstanding 

wore, or should from time to time tlisroinaftor 1^^°* ° money which then 
the .said firm on their account current with owing from 

thereon at lO'.',; per annum. .\t the ^Ime oUho interest 

gage It had been arranged between the B ulk and 

over-drafts and money to be secured hv fh« ^ ^ Stowart A Co., that all 

2881 should not oxcooJ U.o priuerpi Zlo^OOn 
On the 7th March 1882 Stewart A Pn 
plaintiir of the good will, stock in trade and°r ^ ^"°*'^ea80 to the 
with all outstanding debts, claims and doman7*‘°“ ° i ‘“Ssther 

and whiob should thareaftor accrue dun n,- and owing, 

the sum of Rs. 60,000 and mtetst at |,r^^ n^ ‘.VI"" 

plamtiir through her attorneys Messrs IW1882, the 
Delhi Bank ol her mortgago^minti^^oit „ ! 

Uiat itwoud ho right tl.at the Hank shou d not 7i this notice 

btowart A Co. toexceocl the lis. 60,000 solurc i U “|7 ''’*''*“<=0 against 

date Of the pliuniitl ’s mortgage the amount f . ' mortgage. At the 
as shown by their accounts Hf.ood at Hi fji 867 "] 3 "^ ^ "lortgago 

interest from tbo 1st January Hs 1 307 .. i^''^‘^’^J''^“’cipal. and accrued 

but on theday following sLwa 'i' Co' ZcJIV“‘r,‘ «3'174-13.3, 

-- - - Bank Rs. 40.000 

' Ofigiual Suit No. JOO oI lS8ti. ~ 
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1887 out 01 the sum paid by the plaiutift ; and oo the 15fch March 1882; the 

Nov. 17. amount due to the Bank on their mortgage stood at Rs. 27,444-6-6, ex- 

- elusive of interest from the 31st December 1881. Further advances were 

Original then made bv the Bank to Stewart it Co.; and on the 30th June 1883 the 

% 

Civil, balance due to the Bank stood at Rs. 64,523-9-11. 

[37] On the 29th June, 1886, Stewart & Co. stopped payment, and 
on that day under an order of the Court their property vested in the 
Official Assignee. On the same day, hut whether before or after the vesting 
order was made is uucertaiii, the defendant Bank took possession of the 
mortgaged premises comprised in the above indentures of mortgage, by 
reason of default having been made in payment of the principal and interest 
secured under their mortgage ; and on the 1st July 1885, the plaintiff for 
the same reasons also took posses-tion. On the I2ch August 1885, in 
exercise of the power of sale under tiie above mortgages, the plaintiff and 
defendant put up for sale the mortgaged premises ; and on the 14th 
August 1885, the same were purcliasei hy Messrs. Bushby and Westropp 
for Rs. 96.500. On the 5bh November 1885. the defendant represented 
to the plaintiff that a sum of Rs. 92.121-10-3 was due aud owing to them 
undsc theii* morDgage; and on day the assij^ouient to Bushby and 
Westropp was duly executed by the plaintiff and the defendant, the pur¬ 
chase money being received by the defendant. Differences having arisen 
between the plaintiff and defendant as to the accounts presented by the 
Bank, tlie plaintiff, claiming to have priority as regards all sums advanced 
on the mortgaged promises alter the I5jh March 1382, aud after admit¬ 
ting a realization by her of a sum of Rs. 26.27i u-10 from the outstandings 
of the firm, brought a suit against the Bank for the purposes above men¬ 
tioned, claiming a balance of Rs. 45,395 as still remaining due to her from 
the defendant under her mortgage. Tne defendant lamongst other 
matters) pleaded that the plaintiff could not sue witaoui her husband, 
that the representatives of the morbg ig >rs wore necessary parties to the 
suit; and that in the absence of the mortgagors' representatives, beyond 
determining aud declaring the principles upon which the priorities between 
the plaintiff aud the defendant in resaeet of the soveral advances to the 
mortgagors were to be ascertained, no decree or order ought to be madu 
in the suit; aud that in pirbicular in the absence of such parties no decree 
or order ought to be made for an account beSwoen the plaintiff and the de¬ 
fendant, or batwaen the plaintiff an 3 the reoresentatives of the mortgagors, 
or the defendant and the representatives of the mortgagors. 

[38] The casecame on for settlement of issues, and certain issues were 
duly settled. For the purposes of this report it is only necessary to state 
the two following issues:— 

1. Is the plaintiff’s husband a necessary party to the suit? 

2. Are the representatives of the mortgagors necessary parties to the 
suit ? 

Mr. Rill and Mr. Sale, for the plaintiff’. 

Mr. Ronneriee and Mr. SMoc, for the defendant. 

Mr. Bill having adiniltod that the argument on the first issue might 
proceed on the basis of the plaintiff having an English domicile, referied o 
Stephen v. Stephen (1). 

Mr. Bonnerjee on the first issue referred to s. 369 of the Civil Procedure 
Code, aud bo Allumudchj v. Braham (2) and Ilippoliie v. Stuart (3J; an 


(1) 10 C.L.E. 530. 


(’i) 4 C. 140. 


13) 12 C. 522. 
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AT rr-M . . o o-* —S^KVWI Nov 17 

^Ir. Hill ill rQplv rfiferiw? fn o j 4.1 o 
coDtondecl that the repiosoDtat.ves of tie .eortRa''<.o,?weretot neo ' °S“'NAL 

Sion of the Bank : »or:;:^;:y‘:ct':h “ t 

necessary they should he represented in the suit ‘"Ijiht.es, it was not 

OHDEH. 

of issues! I iiavo s3itlodthiis'^!uts'^and'l,-wo™i|'’^''^™t"'*l 

tions as CO parties. The lirst is whethi-i'fim ^ two qiies- 

itf’s husband is a necessary pL ty to this suit '' 

Bago;^\:: ™T"s\o’;h^ 

determioe fcho n^hts of tho rnorkm-ees liiter^c but\T! ^ 

sucii rights cannot ba dctenninol without -if H,« ^ ^ 

the liability of the toortgagors^'lirhni^ , ,1':, ,r^, 

made parties to this suit, might have H U ^ 

a result which would entail an unnpfA^ja • mined in other suits, 

mortgaged [ 39 ] property has been sold aiH actions. The 

pay off both mortgagees^ Probably tim \ ^ f P'^coeds are iDsuflicient to 
interested in the w^; in which t^se ““h 

accounts will have to ha taken in this^suit f the 

opportunity of being present at the takini. should have an 

fund there is no doubt that they wo^l not oltl 
an order made in the presence of tire m nvago.^ 

re repr-esentatrves of the mortgagors" must be made parties to this 
this Lt '"‘^'-nd is a necessary party to 

It is contended thaTt,e’!s''u,uj“dimhd 1 t^ an’l f" f“8lish domicile. 

This IS a question of the capacity of n m ^ incapable of suing alone 

“ rtsltif thr" -'I'Xnr 

domiciled here can sue wfthouUheir huthTod?" E^el* h'^ 
m England wicbout joining their husbands women can sue 

“ “'•■»'• 

^•~L'iz'£:Ltcr‘ZT,rf^ * .< 

respect to the capacity of married *''"® country with 

excluded from the ouerafcion of the Act ftTrs TT t'xpress y 

either by the law of England, the plto of her governed 

here, i.e 8 4 of the Succession ^06^1 tha law 

lommg her husband, and therefore she c^n u° 

«*n. 1 think, sue without him t 
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lioltl tliafc Mr. Hughes is not a necessary party to this suit. The suit will 
come on in due course for final disposal. 

Attorneys for the plaintiff: Messrs. Barrow d' Orr. 

Attorneys for the defendant: ^lessrs. .Morgan d' Co. 

T. A. P. 


13 C. 40 = 12 Ind. Jur. 220. 

[40] appj:llath civip. 

Brforc Mr. Jaaticc Prinsep and Mr. JiiUice Bcocrlcy. 


IfAuiiNiuiA Nakaln Sin(Ui Cuuwdhry {Plaintiii) V. T. 1). Moran 

{Defendant)."'' f27th June, 16B7.] 

Acl AV> u/1858.5. 1H—Ccrlificak'(i '(ju'irdia)i, poivcrof, Iv ijrant Iccnc— Unauthorised 
Iranafer, Kp'ectoj. 

A lease for a term of 12 years, but renewable at the petgunnah rate and 
transferable in ils character, gr.intcd by a certificated guardian without the 
authority of the Court, is void ab init’O, and will therefore, not avail the lessee, 
even fur the pariod of five years for which such guardian is at liberty to grant 
tbe lease. 

//eM, accordingly, that in the c\' 0 of ijmali prcperly, whether such a lease 
was executed by tbe guardnn conjointly with the co sharers of the minor, or 
separately, the minor was entitled to eject the lesee as trespasser inrespectof 
his own share without making bis co-sbarers parlir.s to tbe suit- 

Quaere, whether such a lea.'C granted by a certificated guardian conjointly with 
the co-sharers of a minor and thus creating ono and the same tenancy is not 
also void as against tbe co-sbarers. 

Held, also, that a transfer m\de by a person in the capacity of a certificated 
guardian before tho actual issue of the ccrtificite, but after the orders fer its issue 
have been made in his favour, and after bis rec'gnition as a certificated guardiM, 
is a transfer within s. 18 oi Act XL of 1858. 

[R., 18 C. 259 (262); 29 M. 29 (84): 35 C. 807=7 C.L.J. 483 ; 0.. 33 C. 273 (278)* 
10 C.W N. 12G ; 36 C- 675 = 9 C L.J. 523 i540) = I Ind. Cas. 626.] 


Harendiu Narain Singh brought a suit to eject T. D. Moran from 
certain lands by sotting aside a pottah. The plaintiff alleged that during 
his minority his certificated guardian, Kalinarain Singh Barua, fraudulenl*’ 
ly granted a lease in favour of the defendant in respect of 400 bigba^ 
of land in a xamindari of which he (the plaintiff) was an ei^bt- 
anna co-sharer. It appeared tliat the land was taken for the purposes 
of a tea garden, and the pottah, wliich was ostensibly for a period of twelve 
years, ran as follows : “ After the expiration of the term of twelve years 
you shall have to take a fresh settlement by getting an assessment made 
at the rate paid by the tenants of the pergunnah, or at an enhanced rate i 
there be any enhancement. * * - jf within the term of the lease yo'* 
transfer the tea garden, or God forbid, if you die, then your repre 
sontatives. or the person [41] to whom the transfer will be 
will by registration of his name in tlie serishta of the zemindar 
the riglit which you have.” The defendant resisted tbe claim ou ® 
grounds, among others, (a) liiat the disputed land was the ijmali 
land of tho plaintiff and bisco-sharors, and therefore the plaintiff oouW n 
sue alone; (/>) that tho late Kalinarain Singh Barua was not a 
guardian under Act XL of 1858. but granted the lease as the uatu 


• Apppal from Odginal Decree No. 222 of 1886. against tho decree of Captain 
Gray, Subordinate Judge of Gualparn, dated the 22nd of May 1886. 
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s:£?“S?|=“'~=i 

18o8 ho WA3 bound to obtain beforo talcing such -i sL>n mI 1 

the .natter is that, under the sueoial "I 

am not at all bound to look behind the nottahs issiiad Th / 

and under them the defendant lias been allowed ' 

undi,turbo.) occupancy for n.ore t),:!^: id ° “ u tl,'" 

ODinion, ridiculous to attomot to call him' •. ' f ^ I 

affairs, as the plaintirt's pleader actually design , to'tim ' ‘I"" 

the Court of first instauoo dismissed the suit Accordingly 

The plaintm appealed to the Ili^h Court 
0,Xl Sfi: f^ -’0 Bahoo 

as iollows:- ° BevoleV JJ.) was 

JUDGMENT. 

certar\r!;i;^:u;!iv:w'rrL:itd:n'ML'tf i 

twelve years with a condition of renewal his iotm ? lease for 

under such circumstances being limited bv 9 18 ^of th '®^se 

lease for the term of five years Jle st-ites fnVth lu^f iiranting a 

ity in Bhadro 1289 (SepteX; 1889 m ^ 

--ant to relinquish -ho 

grou,yd7ha7tre'pl7:til71fo,!rof7™'!^ 'll'’ P-'i-inary 

nob entitled to maintain this suit in the ahse^nro^Th- ^emindari. is 

hold that the defendant is not a tresn-i -ctfir n u co-sharers. He bas 

that he entered into possession of the l-mR ''‘‘'‘^^'^slancos. seeing 

plaintiff s guardian, and ^ p tt , s v 
.dth.^e lias held peaceful and 

of this property. s^are 

■'Tiri6^. R.m. - - as the pottah 
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1887 which he sets up was granted under no legal authority and is therefore void, 
June 27. and that consequently the plaintiff is entitled to sue alone to recover joint 
possession of his share cf the lands which have been leased tothedefend- 
PPEL without his consent. It is admitted that since he attained majority 
LATE the plaintift has in no way recognised the defendant as bis tenant and in 
Civil, lawful possession. It is also contended that, even if the lease granted by 
IB C^C- certificated guardian of the plainfill be held to be good for five years, 
it was a separate lease, and that therefore the plaintiff was competent to 
12 Ind. Jur. exercise, in respect to the [43] defendant, all the rights of a landlord so 

220 . as to eject him, if necessary, without consulting the other co-sharers 
in the zemindari. 

In respect to the first objection we are of opinion that this lease 
granted by the certificated guardian without authority from the District 
Judgecannot, unders. 18of ActXL of 1858, be regarded as a valid 
instrument, even for the period of five years for which acertificated guard¬ 
ian is competent to grant a lease. We must hold that, under the circum¬ 
stances of this case, that instrument is in all respects invalid. The lease 
in question is a lease for 12 years in the first instance, but renewable on 
the expiration of that period, apparently in perpetuity, on an assessment 
at the pergunnah rate of rent. It is moreover a transferable lease, and it 

was specially granted for the purpose of making a tea garden. We are 

unable to hold therefore that it was ever the intention of the parties that it 
should operate as a lease for a term of years, or that it could by any possi¬ 
bility operate as such. On the contrary it was evidently intended that it 
should Operate as a permanent transferable lease, and such a lease a certificat¬ 
ed guardian has no authority to grant without the permission of the Court* 
Section 18 of tlie Act (XL of 1858) says distinctly : “ But no such per¬ 
son shall have power to sell or mortgage any immoveable property, or to 
grant a lew-se thereof for any period exceeding five years, without an order 
■ previously obtained." It has been held in several cases 

cited (1) that a sale or mortgage made in contravention of this provision 
of the law is absolutely void. We have not been referred to any deci¬ 
sion on this point in respect of a lease for a term exceeding 
yeais. and it is possible that there may be circumstances under which 
a lease for more than five years, given by a certificated guardian with¬ 
out the sanction of the Court, might be held good and valid for the term 
of five years for w^hich he was competent to grant it. In the present 
instance, however, the lease was not a lease for a term, but practically 
a permanent alienation of the landlord’s estate subject to a rent 
L J c . and having regard to the stringent provisions of the statute, 
we are of opinion that it was a transfer of a character which the guardian 
was expressly forbidden to make without the previous sanction of the 
Court, and, that being so. that it is a nullitv. It was made in direct con¬ 
travention of the terms of the Act, and is therefore absolutely void. Id 
support of this conclusion we may refer to the two cases of Boed. Bnine v. 
PrideataU and Doe d Bjggs v. White (3) referred to in Woodfall’s Land¬ 
lord and Tenant p. 184 (12th Ed.), in which leases granted in excess of 
the power vested in the lessor were declared to be void ab iniiio, and not 
voi on > as to the excess. The lease in the present case was in 


11 C. I R. 345^: l/au,! ^ ^ 

(2) 10 East 108. (3) 2 D. and R. 716, 
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tat^ion property, and wg have little besi- 

by the stai^^e rand ^ 

cnt ‘>y Chakravarti for the defendant-respond- 

t that Assam being a schednbd district. Act XL of 1858^ was 

not in foico in that province in February 187“), when the lease in 

question was executed. That objection is, in our opinion untenable 

Before thepass.ng of Act VIII of 187-1, Assam formctS a portion of the 

Piesidenc> of Fort ^\ illiam m Bengal, and the laws in force in that Pre¬ 
sidency extended to Assam. Among these laws was Act XL of 1858. The 
pioymce of Assam was separated from Beneal bv \ct VIII of 7ft7,l onw 

1 f ‘ ‘l>ey continued 

oL L Ac "\lVo"t'is- 4 '' “l the provisions 

f/AfV ti ^ wes niade W extending the Act 

Itself to the province of Assam, under tbo provisions of s. 1, and (A) 

setting out what enactmonts were or were not aetuallv in force in 
that pioviiice. There is nothing in the Act itself to show that anv 
enactment previously in force in tlio scheduled districts ceased to bo in 
opeiation merely by virtue of the passing of that Act. The Act itself 
was not to come into operation in any of the scheduled districts until 
It had been expended by a notiBcation made under s. 3 : and from an 
examination of the Government Gazette, we [45] find that no such 
notification was made unt 3rd NovomhAr lft 77 . - u 

the issue of the cer.ificate in this I^s^ Thl oh action tTer fo^" 
unsound. A further objection was raised by Mr. Chakravarti to the effect 
that, nasmuch as the certificate to Kaiinarain Singh was not aetuallv 
issued until alter the execution of the lease, ho was not at tL ^ 
granting that lease a certificated guardian under Act XL of 1858 aD°d 
conaequeotly was not restricted by tlie provisions of s. 18. But we thkb 
ts a uftcient answer to tins argument to point out that the mder for 
the issue of a certificate was made so far hack as SoutfimhAr ifirti j 
that from that date Kaiinarain appears to have acted a«i -i a t #;’ 
guardian and to have been recognized bv the Court as such 
regards the question now before us, the evidence on the mcord g To 
show that Kaiinarain granted the lease in niip«h-«n n!. • . to 

authority vested in him by Act XL of 1858. ^ ^ yntue of the 

It would appear that the day after tho ,'n *■ 

by Kaiinarain Singh, the guardian of tlio plaintiff a simikM executed 
cuted in favour of the defendant by the tC amias cn h 
two years and a half later, a third lease was executed 
co-eharer. All these leases were in the same terms aLllhe ™ 
operate contemporaneously. They are what are ^ ^ 
leases, that is to say, cloarinc leases farrvmo known as jungleboon 

years and then fixing ^^e first three 

measurement might be found to have been oceupierb! tV“d 
purposes of cultivation. They nrovide fnr fK ^ ^ defendant for 

co-sharer separately, and authorireach colh 

his share of the rent without ioinino °° *■“ separately for 

They give the lessee a ri^ht cf Venewal at “■? 

dared as creating one joint tenancy undrr ai:ht:st;rard\tr 
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so, that one of the co-sharers alone is not entitled to sue to ejecfethe defend¬ 
ant who had been let into tenancy by the joint action of alltheco-sharers.lt 
is [46] said that, the three leases bein^ in identical terms and operating 
simultaneously, they iniisb be taken to constitute one and the same ten¬ 
ancy. The reason why three separate documents were executed is, in 
this view, exolained to be tho facilitation of suing, if need be, for the co¬ 
sharer’s separate share of the rent. 

A large number of authorities have beon cited to us on this point as 


follows 

Ahm Manjec v. A^haJ /Iff (1); Hamilton v. Enghoo NundunSingh (2); 
Hulodhur Sen v. Ciooroo Dons Hot} (3); Chiindcc Chowdhry v. Mac- 
naghlen (4); Dinohnndhoo Ghoftev. DroboMoyee Dosfiia {0):7)ofi Sati v.Ikram 
(6): Basha Promd v. Esuf (7): Tulsi Panday v. Bachu Laf (8); 
Reasiit Hossem v. Chonvar Singh (9): Kali Chandra Singh v. Eajkishore 
Bhuddro (10). 

All these authorities go to establish this proposition generally that, 
although one of several co-sliarers may sue to eject a trespasser so far as his 
interest in the land is concerned, he cannot alone eject a tenant who has 
been put upon the land by all the co-sharers and is still holding under 


them all. 

The contention of the tenant-respondent in this case is that he was 
let into possession by the joint action of all the co-sharers, and that he can¬ 
not therefore be ejected at the suit of the plaintiff alone. We have, how¬ 
ever, held that the lease granted on behalf of the plaintiff was a nullity, 
and the defendant cannot therefore derive any benefit from it. As regards 
the plaintiff’s share at least, he must be regarded as a trespasser. This is 
in accordance with the case of Hamilton v. Rugoo Nnndun Singh (2).^ If 
again the three leases are to be construed as one and the same, jt might 
be a question whether the defendant could claim to hold even as against 
the other co-sharers. We think, however, that, having regard to the 
fact that three separate documents were executed, and that they were 
executed on three ditferont dates, that they stipulated for the separate 
[47] payment of each co-sharer's share of the rent, and apparently gave 
to each co-sharer the right to measure and assess the rent in future 
independently of the otliers, the three leases must be held to constitute 
three separate tenancies, one of which might be avoided without affecting 
the others. , 

Holding, as we do, that the lease as regards the plaintiff appallant 9 
share was absolutely void, it is unnecessary to consider whether or no 
the notice alleged to have been served on the defendant was aotua y 
served, and whether it was a reasonable notice. In the view we take o 
the case no notice was necessary. 

There are however other poin*^s in the case, for the determination o 
which it must be remanded to the lower Court. It is contended on 0 
authority of Snrut Chundcr Chatterjee v. Ashutosh Chaterjee (11) and 
Bahh v'. Nazi Hamid A ft (12). that the appellant should only be allowed to 
recover possession upon certain terms as to reimbursing to the defen an 
the cost of laying out the tea garden, Ac., no fraud or misconduct on 
defendant’s part having beau alleged or proved. This matter formed 
subject of the sixth issue , which ha s not been tried.__—- 

~ Tiue 138. (2) 20 W.R.70. (3) 20 W.R 126. (41 28 W-B. 386. 

(5) 24 W.R. no. (6) 4 C.L.R 63- (7) 7 C. 414=9 O.L.R- 76. 

(8) 9 0. 596 = 12 C-LR. 223. (9) 7 0 470. (10;11C.610- 

(11) 24 W.R. 46. (12) 9 A. 340. 
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! rfiO 'O'™'- Court and remand the 

afm» h ( o' of tho remainin-; issues 

as nia> bo found necessary, harmo regard to tlio remarks made by us in 

this judgment. The costs of this appeal will abide the lesult. 

K. M. C. 


Casfl remanded. 


V. 


APPRLL.ATE CIVIL. 

Before Sir ir. Comer Pethcram, Kt., Chief Jn^tke 

OMd il/r. Justice Ghosic. 


JUGOnUNDIIU PaTTUCK (Plainliff) v. JadU GtTOSE 
Alkqshi iDe/cnduiu). ‘ [8th June, 1887.] 

Benoaipmnc,,Act (VIII nf mo), m ~Sni( for nen.t-Co.sharo-^ Suit bu-Jau^f 
undivided eslatc-Jurisdiciion^CiiU Procedure Code (Act XIV o/mi). s G22 

A District Judge, in doriding a rent suit, held that « 1R8 of iho 
Tenmcy Act prohibited the Court from oniorUining the suit in tho^orm rlsl 
11) which it had been framed, and therefore <li<;mi«6d theqnlr TT^i^ ^ ^ 
application under a. 022 ol the Civil Procedure Ood“ to have the 
District Judpe act aaide, that the District JudpctracS iu ieT^ CK ^ 
his junsd.ct.on illegally inasmuch as s. 183 had no application to the Zlc \^A 

that his decision must bo set aside. *‘o cne case, and 

Prem Chand Naskur V. Mokihudn Drhi fii an.^ r-t j 

rail,.,., ... H.,.. W.rsif.iV.ton 

144 2GC. 727 I730i =3 G.W.N. 58G • 4 0 W Vj 

5 C.W.N. 763 ; 7 C.W.N. 908 1910) • y C W N ‘^4 (ic\\ o ^ 

5C.L.J. 235 {2371 (f.B.) = 2 M.L.T 155: as'a 33/ P 6 ’ 

10 C.L.J. 458®3 Ind. C^s. 472' 13 M LT GO fOGi —ift t i ^ ^ 139; 

2.t t.2 

One .Jugobnndbu Pafctuck a proprietor of a one-tbird share in a 
eerfca.o joint und.v.ded mebal, the rent of witieh said share was colte^d 
separately by h.m from his under-tenant, brought a suit on the OorMatb 
1886, against liis under-tenant to recovor arrears of rent which had fallen 
due both prior to aod subsequentlv to the passing of th^ t 

Act of 1885. The Munsif. on the 27th Akv ififtfi i 
favour of the plaintiff; bu on apnea to the Di^tri^ r’® 

reversed the Mnnsif's deeision d og t ^t t 188 If“ jh 
Tenancy Act operated so as to put a stop to ]he 
whereby co-sharers were permitted to sue soni!«t I 'prmer practice, 
their rents i that there wL noXr seotiorof 

such a right of suit as regards rents which ? n I preserved 

1880 ; and that s. C of A^t I of 18fis did not 1 

tuted after that date. The DlaintifflHr\ in favour of suits insti- 

of Civif Procedure, calhng upon S.e de?ondao7 r^h^' " 

judgment of the Dis^ct Judge should not be set aside°'' 

tSo am if Dctlc^'issf “d 

' ' (3l 110, 6 = U I,A, 237, 
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Mr. B, Chcthroxali, lo show cause, coolended that the High Court had 
no authciiiy, untitrs. 622 of the Cede, to inteifere with the judgment, 

I ho e t eing no failure in the t xeicise of jurisdiction, citing Amir Hassan 

Khan v. Shea Bahh Snujli d), and that the \^old "lardloid" in s. 188 of 
the Btngal Tenancy Act must be taken to include the whole body of 
landlords, and that in any suit for rent since ti e passing of the Act, the 
wliole cf tlie ticpiietois must te joined as plaintiffs. 

Babu Awhica Chvrv Bose, in snppoit of the rule, was not called upon. 

JUDGMENT. 

[49] The judgment of the Court (Pethera.M, C.J„ and GHOSE, J.) 

was delivered by ^ j 

Ghose. J._This rule was issued under s. G22 of tho Civd Frocedure 

Code, upon the defendant, the opposite party before us, to show cause why 
a judgment passed by the District Judge of Nuddea, holding that the suit 
of the plaintifl', who is one of several co-sharers in a joint undivided mehal, 
for the recovery of his share of the rent, cannot, by reason of s. 188 of the 
Bengal Tenancy Act. be maintained, should not he set aside. 

Both the Munsif and the District Judge have, as we understand, 
held that, as a matter of fact, the plaintiff has, for some years back, been 
in the separate receipt and enjoyment of his share of the rent; but not¬ 
withstanding that finding the Judge holds, as I have just said, that the 
suit, which is for recovery of the plaintiff’s share of the rent, does not lie 
by reason of s. 188 of the Tenancy Act. 

A preliminary objection has been taken by the learned counsel for 
the opposite party, upon the ground that, in the circumstauces of 
this case, this Court has no authority, under s. 622 of the Procedure 
Code, to interfere with the judgment of the District Judge. 

It appears to me that what the Judge has done in this case comes 

clearly within the scope of s. 622. 

That section runs thus The High Court may call for the record of 

any casein which no appeal lies to the High Court, if the Court by which 
the case was decided appears to have exercised a jurisdiction not vested in 
it by law, or to have failed to exercise a jurisdiction so vested, or to have 
acted in the exercise of its jurisdiction illegally or with material irregu¬ 
larity, and may pass such order in the case as the High Court thinks fit. 

The District Judge had certainly jurisdiction to decide this case in 
appeal; but it is quite apparent that, while exercising that jurisdiction, 
he exercised-it illegally, and with material irregularity, if the view we take 
of the law on the subject be correct; for what he has done is this: be holds 
that the suit does net lie at all: and be bolds this because be considers a 
certain law applicable to the case, and which law, bethinks, prohibits such 
[50] an action being entertained. This appears to me to be a clear 
illegality on the part of the Judge, in the exercise of the jurisdiction, 
which, under the law, he was authorized to exercise ; and. in this view of 
the matter, this case seems to me clearly distinguishable from the ° 
Amir Hassan Khan v. Sheo Baksh Singh (1). which was referred to by the 
learned counsel. The main question in that case was, whether the^suiC 
was barred by res jndicata ; and some other questions as to the ng^t o 
the plaintiff, in connection with a mortgage transaction, were also raise . 
The District Judge in appeal held that the questions raised m the case 
should be decided for the plaintiff, and accordingly a decree was passed 


(1) 11 C. 6=11 LA. 237. 
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in his favour. Tlioreupon the Judicial nominissioner was moved under 
8. 622 of the Procedure Cod'* ; and betooka view of tho matter contrary to 
that which had been taken hy the District Judge, and dismissed the suit. 
What the Judicial Committee held iu that case was tint the District Judge 
had jurisdiction to decideihe question hofore him one way or the other, and 
if he made a mistake in deciding it that was not a matter which could he 
rectitied by an application under s. G22. But it appears to me that the 
matter is diflerent, where a Judge, in dealing with a case, erroneously holds 
that a particular statute, or section of it, is applicable to the case, and that 
by reason of that statute or section the suit does not at all lie. In that 
case it would seem that, in the exercise of the jurisdiction vested in him 
by law, the Judge acts illegally and with material irregularity within the 
meaning of s, 622. I think, therefore, that in this instance the prelimi¬ 
nary objection ought not to prevail, and that wo are hound to decide the 
case on its merits. 

As to the merits, it appears to me that we ought to follow the ruling 
that was laid down in two cases—one. that of Prem Chand Xuskur v. 
Mokshoda Debi il), and tho other, mentioned in the note to that case, 
viz., Umesh ChtmJer Roy v. Xasir Mullick <2). 

Section 188 of the Bengal Tenancy Act runs thus : “ Wheie two or 

more persons are joint landlords, any thing which the landlord is, under 
this Act, required or authorized to do, must be [51] done either by 
both or all those persons acting together or hy an agent authorized to act 
on behalf of both or all of ihein." 

Tho learned counsel contends, and I think rightly, that the word 
“the landlord” must be taken to mean the whole body of landlords. But 
then the question that arises upon the section is, whether there is any¬ 
thing in the Act that lays down that ihe whole body of landlords is requi¬ 
red or authorized to bring a suit for rent: in other words, is there any¬ 
thing in this Act, to indicate that the whole body of landlords must join 
in bringing a suit for rent ? We think that there is nothing in the Act 
to that effect. 

According to the law which was in force before thisActcame into 
operation, and according to (he rulings of (his Couriunder that law.ifaco- 
sbarer in a joint undivided mebal had been in previous years in the separate 
receipt and enjoyment of his share of the rent, it was competent to 
him to bring a suit for rent in respect of liis own share. Is there any¬ 
thing in this Act to indicate that it was the intention of the Legislature 

to alter that law. and to lay it down that the whole body of shareholders 
must, if any rent be due to any one of them, bring a joint suit for the 
recovery of the same? It appears to me that there is nothing in the Act 
to indicate that this was ever the intention of the Legislature 

For theaa reasons we think that tho District JudRe was in error in 

hi8 application ol s, 188 of the Bengal Tenancy Act to the tacts of this 
case, and therefore this rule must be made absolute with costs. 

^' Rule absolute. 


(1) liO. 301. 
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APPELLATE CIVIL. 

P.rforf' Mr. Jjisticr Wihon and Mr. Juf^ticp. O’Kineahi. 


TTaneman Kaantt {Plaintiff) v. 
OTHERS iDcfemJant<:).* 


Hanuman Mandur and 
[14th Juno, 18S7.1 


fAmtolion Act. Ift77. nrt. (\2~Snit io recover 
tinn—Cnu^e of action. Accrual of. 


jmrc’tafic monci;—Failure of cansidera- 


Pui-chasa motley paid for a consideration wbicli has wholly failed is money 
received for the use of the buyer, and a suit to recover back the money is thus 
Boveroed by art. 62 of the second Schedule ^o the Ijimitation Act. 

[52] A purchased a share of joint property from a member of a Mitak.shara 
family, but his .suit to recover possession of it was dismissed on the ground that 
the sale having boon made without the con.scnb of the otner coparceners was 
void under the law, A then brought a suit to recover back the purchase-money 
by reason of failure of coo.sidoration. 

Held, tbattbo failure of consideration, although it did not become apparent 
until the former sviit was brought and failed, was a failnre from the beginuiog, 
and time r.an from the date when the purchase-money was paid. 


[Affirmed. IOC. 12:MP.C,); R.. IbG P.W.R. 10I2 = 1S2 
= 16 Ind. Cas. 24 ] 


P.L.R. 1912 = 104 P.R. 1912 


DOWLTIT Mandur, t.lm father of a ]\[itakshara family, sold to 
Hanuman Karaut 2 annas 10 gundalis out of 3 annas of mouzah Jajbut- 
su-bailu, in Der^unnah Nisaukoovo Kodu, under a registered kobala, dated 
the 1st August 1379, on receipt of the full consideration of Rs. 3.600. 

Hanuman, being unable to obtain possession of the property, brought a 

suit for its recovery on the 27th Vebruary 1884. Upon the objection of 
the sous and grandsons of Dowlut i\[aadur. the suit, which ultimately came 
up to the Fligh Court, was dismissed on the authority of Sadabart Prasad 
Hahu V. Foolbash Roar (1). Hanuman then brought a suit against the 
heirs of Dowlut for the recovery of the purchase-money. Rs. 3,600, 
interest. After a consideration of Skih Rridina Dah v. Abdool Sobhan 
ChowdhnM), Lali'i Mol v. Ilulasi (3), and Jihnnli Nath Khan v. Shib Nath 
ChuckerlmtliM, the Subordinate Judge held that the suit was barred by 
s. 43 of the Civil Procedure Code. 

Hanuman Kamut apnealed to the High Court. 

Mr. Woodroffe (with liim Mr. C. Gregortf and Bahu Abinash Chumer 

Banerjee) for the appellant. 

Mr. Doss (with him Babu Jooesh Chundcr Roy), for the respond¬ 


ents. 

JUDGI\IENT. 

The judgment of the Court (WILSON and O’KiNEALY, JJ.) was 
delivered by 

Wilson, L—The case in which this appealhasheon hroughbarises m 
this way: The present plaintiff bought, or purported to buy, 
from a person wlio was a father in a ^litakshara family. The p am i 
afterwards brought a suit, based upon that purchase and the title 
arising, to recover possession of the property. His claim was ® 

and his suit [53] was dismissed, on the ground that one member of a 

Mitakshara family cannot, under tlie la\^a3 administere d in this pro vi^ 

■ Appeal f,om Original Decree, No. 144of 1886, 

Cbunder Mitter, Subordinate Judge of Bhagulpore. dated the 22Dd of 
(l)3B.L.R,P.B. 3l, (2) 15 W.R. 409. (3) 3 A. 661. (4) 8 0. 819 = 10 C.L.R. 541. 
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alionati by voluatary salo even his own shara of tha family puoperty. Ho 
has now biought this suit against the heirs of tlio person from whom he 
purchased, and in it he seeks to recover back the purchase-money. The 
suit has boon dismissed on the ground that it is barred by s. d3 of the Code 
of Civil Procedure, inasmuch as it is said tliat under tnat section this 
claim might have been, and ought to have been, inserted as an alter¬ 
native claim in the former suit. Wliat the section says is that the plaint¬ 
iff shall include in bis suit the whole of the claim which ho is entitled 
to make in respect of the cause of action, and if ho omits to do this lie 
shall not bo competent to bring another suit in respect of the portion 
omitted. It appears to me clear that L;ie piosont claim is in respect 
of a totally different cause of action from that raised in the former suit. 
The former suit was based upon an alleged title to the land, and was 
a suit to recover possession cf the land on the strength of that title. 
The present suit la based upon tlie fact that there was no title, 
and upon the fact that, for the consideration money paid by the 
plaintiff, he got nothing in return as it now turns out. So far, tlierefore, 
as concerns the ground upou which this suit has been dismissed, I cannot 
agree with the lower Court. 


But I think that the suit must nevertheless bo dismissed on another 
ground, vU., that it is barred by limitation. It appears to me clear that 
the ease is governed by art. (12 of the ‘2ad IScbedule to the Limitation 
Act, which deals witu the case of money received by tbc defondant for 
the plaintiff’s use. This was money received to the plaintiff s use by reason 
of the fact that tiie consideration for which ho paid it wholly failed. And 
I cannot resist tbc couclusion that the failure of considoration was a 
failure from the beginning : that the money was, from the first, money paid 
without consideration, although no doubt the failure of considoration was 
not manifest at the timo, and only became apparent when the former suit 
was brought and failed. I think that the suit is barred by limitation. I 
confess I come to this conclusion with regret, because 1 think this is a 
case of hardship. 
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Appeal dUmiaacd. 
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[94] APPELLATE CIVIL. 

Before Mr. Justice in/son and Mr. Justice O'Kincrdy. 

Eoghu Nath Shaha [BlainiiJ] y. Pohesh Nath Punoaiu 
AND OTHEHS [Defendants Nos. 1, 2, 3, G, 7 and 8' ' 

[17th June, 1887.] 

Act XXVlloJ\m,s. 2-Siiit by rcpreunlalive of deceased creditor-Special defence 

oy—IlaiU 0 / certificate under Act XXVfJ oj l&CO, 

The want of a certificate! under Act NXVII of I860 is not of itself nccossarily 
a bar to a suit by tlic representative of a dcccabcd creditor, and ouch a special 

’ “♦“If"" '6tuo in the Court of lirbt iiiblauco, 

ebould Dot bo cutertaioed jd uppcal. ' 


r „,nK ifp No. 2297 Of 1886, against the decrco of F J G 

Campbo l.Esq.. Judge of Rajshahye. d.iled the 10th of August 1886. reverbinc the 
deorto of Baboo Wupeudro Nath Ghosc, Munsif of Malduh. dated the IHlh of May 1885 
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word ••debtor ■’in s. '2 of Act XXVII d 18G0 does not include 
the purcbii-scr of a mortgaged property, who is in no sense a debtor; ncr does 
that fc tr>ii l ontenipUne a ca«e of a decree other than a personal decree. 

Jnnnki Ballnv Sen v HoUz Mahomed dli (1) doubted. 



2()C. a:w = 4 C.W.N, 55fi; Appl. 19 C. 336 {3391; Appr., 2-2 C. 143 (149); R., 
rJC.W.N. 115 ti40)=7 C.L.J. 658.] 


Rochu Xatii Shaha brought a suit upon a mortgage kistbuodi 
(instalineut). honti on the following allegations: that the late Sukul 
PuiKhiri, tfio father of some of the defendants, had executed the bond 
on tlic Dili Aughran 1‘27'J (1872) in favour of the late Kristo Shaha, the 
plaintitt's father, tor the sum of Rs. 3Go*l*lo, promising to repay the 
amount by tnoothly iii‘?tahnents at a stipulated rate of interest within five 
years; that tlie late Sukul Pundari had paid only Rs. 50 on the 15th 
Bysack 1280, and there was due on the bond on the date of the plaint, 
18th Magh 1291 (1884). the sum of Rs. 1.073-2: but as the value of the 
mortgaged property was not likely to cover the full amount of the debt, 
the plaintitl' relimiuished the surplus, and prayed for a decree for the sum 
of Rs. 625 with costs from the said property. A portion of the property, 
it would seem, had been sold by the heirs of the mortgagor, to several 
persons, who were also made defendants in the suit. Two written state¬ 
ments were filed, one by the part purchasers of the mortgaged pi'operty and 
the other bv some of the representatives of Sukul Pundari. The latter 
among other [55] things stated that, inasmuch as the plaintiff bad not ob- 
taineti a certificate uuder Act XXVH of 18G0, the suit could not proceed. 
The purchasers did not take tliat ploa, nor did any of the defendants call 
into question the plaintiff's heirship. Several issues were framed by the 
Munsiff: but there was none in resuejt of the want of a certificate. That 
Court decided in favor of the plaintiff on the merits and gave a decree in 
the terms of the prayer. Oa apo.eal the D.strict Judge was of opinion 
that the want of a ceroitieit-e undo.* Ait XXVII of 1860 was fatal to the 
plaintiff, and without inoro dismissei the suit. 

The phtintitf auuealel to the High Court. 

Baboo Jofjesh Ckuuder Dey, fer the appellant. 

Baboo Kissori Lai Chswaiiii, for the respondents. 


JUDGMENT. 

The judgment of the Court (Wilson and O'Kinealy, JJ.) was deli¬ 
vered by 

Wilson, J.—The circumstances out of which this suit arose are 
these : One Sukul Pundari executed a mortgage on the 9th Augbran 1279 in 
favor of Kristo Shaha, by which he charged certain property with money, 
and undertook to pay that mjoev by instalments, the bond being what 
is describod a kistbundi bond. The plaint sets out this, and shows that 
Kristo Shaha is now dead, an 1 that the plaintiff is his heir which is not 
disputed. Id shows that the mortgagor Sukul Pundari is also dead, and 
that certain instalments of the bond are due. The plaintiff made defend¬ 
ants, first, three persons, sons and heirs of Sukul Pundari the mortgage *, 
and, secondly, other persons who have become purchasers of the property 
from tlie heirs of Sukul Pundari. The plaint then went on to pray in 
paragraph 4 “ lor a decree awarding payment ofthe above Rs. 625 with 
costs from the property entered in the kistbundi bond and spacified below. 
The cause of action has accrued regularly from the 1st of Pous 1279. 


(1) 13 0- 47. 
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Both groups of defenJanfcs, or sioma of them, entered appearance. The 
tirsb three defendants, in their written statement, amongst other things 
said m the second paragraph: '* As tlie plaintiti has nob obtained a cer- 
tifacate according to Act XXVII of 18G0. he has no right by which to 
bring this action, and the suit cannot proceed.” The other defendants 
raised no such point. 

[56] Tlie case came on for hearing before tiie hlunsitJ', and issues were 
settled. They were four in number; one w as as to limitation, the second was 
whether the amount of the bond had been paid, the third was whether the 
mortgagor alone or any other person had title to the mortgage.) properties 
and the fourth was whether the purchaser defoodants purchased with 
notice of the mortgage, and, if not, whether their properties wore liable 
No issuo was raised as to any point connected with a certificate under 
Act XXVn. yet. if any defence based upon the want of a certificate were 
to be sot up. an issue or issues should have h.^en lixe I in order to ascertain 
the facts necessary to determino wlie^lier there was any such defence 
Assuming such a defence to be good, there is no finding as to when the 
plainbill’s father died : there is no finding whether the instalments now 
in question or any of them fell duo in the lifetime ol the pliintifi’s father 
therefore there is no finding whether tho debt now in question if there 
be any debt m question, was a dobt payable to tho deceased or a debt 
which has fallen duo since his death. And no issue was raised to determine 
any such question ; and therefore the plaintiff had no warning that be had 
to call, nor any opportunity of calling, evidence upon the question 
Accordingly, in the first Court, no further notice was taken of the matter! 
The presumption is that nobody intended to rely upon it But when the 

casecame before the District Judge on appeal, the point was apparently 

taken. IIis judgment is very short; he says: “ The tirsb objection taken 

on appeal, also taken below, but not noticed there, that plaintill being tho 

represeniative of a deceased creditor, not having taken out a certificate 

under Act XXVII of 18G0, cannot sue, is fatal to the suit.” I have point 

ed out chat there are no facts found which could enable the Court to sav 

that the objection arises at all. In a case of this kind, with regard to a 

very special defence, as to whicli noissue had been raised, and no evidence 

given, and which apparently was never passed in the first Court I do 

not think the lower appellate Court ought to have entertained bhe’ques- 

tion. Id tho absence of tho materials necessary to enable the Judge to 

adjudicate upon it. I think he ought to have loft the matter as it was 
by the lower Court. as loiu 

[57] I wedd add this, that it was the duty of the Judge, before giving 
effect to an objection of this kind, to consider the last words of s ‘2 nf 
the Act That sect,on says : •‘No debtor of any deceased perso sha 1 be 
oompelled ,n any Court to pay h.sdeht to any person olaimiug to be en 
titled to the effects of any decjased person, or anv part therer^f 

on the production of a certiticite * ‘ t- ' 

unless the Court shall ho of opinion that payment of tho debt is will,held 
fioin frauduloot or vexatious motives and not fi-om any reasonable dmd.f 
as to the party eutiilod. ' Before giving elluot to the objectiou tiie Idle 
ought to have cons,, ered those last words of the section, and made C his 
mind as to how far they applied to the present case Tha, 1= ! 

to dispose of the appeal. It lolbws that the decree'of the lower “ppal 
lato Court must bo set aside and the case must go back to him In 
that he may hear the appeal on the merits. “ 
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1 think it right to say one tiling more. We have been refen*ed to fcbe 
case of Junnki Ballav Sen v. llatiz Mahomed All Khan (1) as an autho¬ 
rity for the proposition tliat the section in question applies so as to 
pvccliule a suit, not for a personal ilecree, hut to enforce a mortgage against 
tlu; moiTga;;ccl piupeiiy. The case in (piestion differs from this case in 
one respect. It was, as this is, a suit afiaiust the mortgagor and also 
against inirchascrs fi om Ihin : hut in that ca.ss the plaintiff asked not only 
for a ilocreo against the mortgaged property in the hands of the purchasers, 
hilt also for a porsonal deereo against the inorlgagor for tbo inortgago 
money, and that decrou was given hy the lower Court. But in this Court 
the only pnr.sons appealing wore the purch isors. w’ho wore affected only 
hy so muc'li of the doc rco as oiiforcod tlio mortgage charge against the 
mortgaged Pioiierty. The Court m that case reversed the decree and dis¬ 
missed thoTsuit for waui ot a ccrtiticaie. That is said to bo, and appa¬ 
rently is, an authority tor the proposition that, under the section in 
question, a suit will not lie without a certificate by the representative of 
a deceased person to enforce a mortgage against the mortgaged pro¬ 
perty. Jf it bo an authority for that jiroposition, I must say that 
I am not prepared to follow it. iiut for that decision 1 should [58] have 
thought it clear that the section does not apply to such a suit. The words 
of the section are that ' no debtor of any deceased person shall be com¬ 
pelled in any Court to pay his debt to any person ” without a certificate. 
It seems to mo that tliis is limited to suits against a debtor ” and can 
have DO application to a suit against a purchaser of a mortgageo property, 
who is in no sense a debtor. Secondly, it seems to me that the words 
are limited to cases in which a Court is asked to compel a debtor to 
pay,” that is to say, to make a personal decree against the debtor. To 
me it scorns to have no application to a suit sucli as the present. If it 
were necessarv to decide this question, I should not be prepaiod to follow 
the decision cited, and it would probably have been proper to refer the 
question to a Full Bench. 

The case will go back to the lower appellate Court to be dealt with 
on the merits, Costs of this appeal will abide the result. 

K. ji. (j. Case remanded. 


15 C. 58 = 14 I A 148=12lnd. Jur, 9 = 5 Bar. P-C J. 92 = 

Rafique and Jacksoo's P.C.No. 99. 

PRIVY COUNCIL. 

Present: 

Jjord Ilobhotisc, Sir B. Peacock, Sir J. llannen. Sir R. Couch. 

[On appeal from the Court of ths Judicial Commissioner of Otidh ]. 

.TankI Kenwar {Plaintiff) v. A.IIT SiNGH {Defendant). 

[20t.h July, 1887.] 

lAinitalion Act {XV<>f lb77). t>:h. It, art. •M-SuU to ict aside dccd-Fraud. 

Ill ;i sjuii iiistilutcd in ISSI by a liusbiod aud wifo to h.jve a deed graiilioi- 
land, wbith wiib executed by the husb.ind in 1872, set aside on the ground tba 
It had been obtained from the latter by fraud and undue influence, the fa^s 
relied upon were known to the co-plaintifi husband from the date of the 
Although in another suit a sale by the husband, effected in 1879, was set aside 

(1) 13 0. 17. 
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in 1882, 00 tho ground of his hiving been unduly ioHucnced, be was not at the 
time of the previous transaction, nor for some years after it mentally incompetent 
or unable to allow that knowledge to operate on bis mind. Held that, therefore, 
the suit, falling within s. 91 of schedule 11 of Act XV of 1877, was not main¬ 
tainable by either of tbe plaiutiSb. 

[P., 57 P.R. 1891: 29 M. 1 (121; Expl., 16 M. 3ll; R.. 14 B. 222 ; 1C B. 186 • 19 C 
629 : 30 0. 433 1437) : 30 C. 990 (D96)*7 C.W.N. 864 ; 33 C. 257= I C.L.J. 408 
(4151 = 9 C.W.N. 636; 6 C.W.N. 863 (86-51 ; 1 O.C. 178 (180) ; 3 0,C. 105 (107)' 
84 P.R, 1902=116 P.L.R. 1902 ; 26 M 291 (313) = 13 M.L J. 27 • 26 M 349 
(350)=15 M.L.J. 228: 56 P.R. 1903=93 P L.R 1903 (F.B.) ; 32 M. 72=5 M 
L.T 99; 13M.L.T. 469 {483j = (19l3) M.W.N.;453= 19 led. Cas. 596 ( 597 ) • 13 
C.L.J. 277=9 Ind.Cas. 377 (380i; D.. 13 C.W.N. 815 (82H = 1 Ind. Cas. 670’-16 

A. 73 = 14 A.W.N. 1 : 8 A.W.N. 256; 14 M. 26; 23 C. 460; 20 M. 305 (311) •’ 25 

B. 78.] 


Appeal from a decree (24th April 1885) of the Judicial Commis¬ 
sioner, reversini* a decree (30th June 1884) of tbe District Judge of Rae 
Bareli. 

[39] The appellant and her late husband Raja Bijai Bahadur Singh, 
who died pending these proceedings, brought this suit on the ISbli 
February 1884, to obtain cancellation of a deed of sale, dated 29th July 
1872, on tbe ground that it had been obtained by fraud and undue 
influence. By that deed the Raja had conveyed forty-six villa^'es with 
fifty-six hamlets in the Rae Bareli district to the defendant in this suit. 
The plaintiffs sought to have their property restored to them with mesne 
profits and costs upon their paying to tbe defendant so much of the 
consideration money as might be found to be justly due. The wife was 
joined with tbe husband in the suit, as she alleged that he had, on the 
Ist November 1879, made a gift to her of bis estate. After the iostitutiou 
of the suit, and before tbe judgment of the first Court, Raja Bijai died, on 

17th June 1884, and his widow continued tbe proceedings. Prior to this 

suit, another one had been instituted, by both the Raja and his wife, in 
1880, to set aside a deed of sale executed by the husband in 1879. That 
suit, which alleged that the husband was of weak mind, was decided 
in their favour, ending with the judgment of the Judicial Committee, June 
24th, 1884. {Bqq Ajit Singh v. Bijai Bahadur Singh) (1). The plaint 
alleged that tbe wife had not, until the proceedings in tbe Oudh Courts 
relating to tbe later deeds, viz., on the 25th August 1882, come to the 
•knowledge of frauds stated to have been practised by tbe defendant in 


The respondent denied any fraud and undue influence. The oon- 
sideration paid was the proper value of the estate. He also relied upon 
limitation under arts. 91. 95 and 114 of scb. II of Act XV of 1877. 

The issues fixed raised both tbe preliminary question and the 
substantial merits. 

It appeared that Raja Bijai succeeded bis father in the talukdari in 

1854, and about the year 1865 an enquiry as to his capacity to manage 

his taluk instituted by the Deputy Commissioner, on behalf of the Court of 

Wards, resulted in his being found, on tbe 6th November 1871, to be 

capable of managiDg his affairs, and the estate was restored to him after 

-a period of [60J direct managment by the District Officer to recover arrears 
of revenue. 


?? 1 ‘ Imitation held that the 9l8t article of ( 

eeeood sohedu e of Act XV of 1877, which prescrihee in the ease ol 
suit to cancel or set aside an metrumept not otherwise provided for 

(1)110.61 = 11 I.A.211. 
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perio^i o\ three years from the time “ when the facts entitling the plaintiffs 
to h ive tho instrument cancelled or set aside become known to him ”^^did 
not appK, and that the 95th article, which in the case of a suit to set 
aside H decree obtained by fraud, or forother relief on the ground of fraud,” 
]ivescril es a like period “ running from the time the fraud becomes known 
to the party wrouged,” though more applicable, did not, however,^ bar the 
suit, us Raja Bijai, by reason of his defective intellect, was entirely 
out ot the question,” and his wife’s " assertion that she became aware of 
the fraud after May 1881,” saved her from the bar of limitation. 

On tho issues relating to the merits, the Judge held in effect that at 
the time of the execution of the deed in question Raja Bijai was “not 
actually of unsound mind, but of extremely weak intellect, totally incapable 
of studying his own interests.” and that this respondent was aware of 
those defects. That though Raja Bijai was at that time “ heavily invol¬ 
ved,” the only creditor who was pressing him was this respondent, who had 
at that time sued out execution ol a decree for Rs. 0,400, and that there 
was therefore “no immediate necessity to sell such a large portion of his 
estate,” and that with an ordinary amount of intelligence he might easily 
have raised a loan on mortgage sufficient to have paid this amount. As 
to the sufficiency of tho consideration money (Rs. 1,25,000), the Judge 
threw on this respondent the burthen of proving that be paid full value, 
and finding that the real value was somewhat higher, decided that the 
respondent had obtained the execution ol the deed by fraud and undue 
influence. 

Tho Judge, accordingly, ordered that the deed of sale in question should 
be set aside as an absolute conveyance, and that on Janki Kunwar paying 
into Court within six months the sum of Rs. 1,25,000, the properties in 
should [61] be reconveyed to her, and in default of her so doing, her 
suit should be dismissed, and he declared her right to receive mesne 
profits from the date of the institution of the suit to that of obtaining 
posssession, and otherwise allowed no interest or mesne profits on either 

On appeal, the Judicial Commissioner on the merits held that the 
Judge bad fallen into error in supposing that there was no pressure on 
Raja Bijai's estate except this respondent’s execution. There wei-e large 
outstanding arrears of Government revenue at the time when the sale 
was made. The affairs of the Raja were so embarrassed that it might 
liave iieon to his advantage, failing the assistance of the Revenue autho¬ 
rities, which, it was plain, did fail him, to part with a portion of his 
estate, and secure the rest. The Judicial Commissioner found no proof ot 
undue influence or fraud; and on the question whether evidence of fraud 
was afforded by the purchase money being unconscionably small, taken m 
connection with the low business capacity of the Raja, the Court found no 
such evidence. Reversing the decree of the District Judge, the Court 

dismissed the suit. 

On this appeal,— . tt-,- j 

Mr. J. D. Mayne, Mr. C. W. Arathoon and Mr. M. A. Jaa/.oappeared 

for the appellant. 

Mr. J. Graham, Q.C., and Mr. R. V. Doyne, for the respondent 

For the appellant it was argued that the Courts in India should have 

decreed restoration of the property in suit with mesne profits, 0“ 
widow’s paying so much of the consideration money stated in the deed oi 
1872, executed by the late Raja, as represented what had been properly 
taken on his behalf, with interest thereon. The Judicial Commissioner 

626 



YII] 


JANKI KUNWAR v. AJIT SINGH 


15 Cal. 63 


liad nghtly disposed of the question of limitation—see Vma. Shankar v. 

Kalka Prasad U) but bad not con-eetly disposed of the question of undue 

inHuenoe said to have been esereised ovei- the Raja, who was incompetent 
to manage his affairs. 

For the respondent it was argued that the suit should have been hold 
barred by limitation under art. 91 of sob. II of Act XV of 1877 Also 
that there was no evidence to show that, at the time of the transaction in 

the Kaja was too weak-minded to contract, or was subjected to 
undue mnuence. 

[62] At the conclusion of the arguments their Lordships' iud«msnt 
was given by ® 

JUDGMENT. 

U-- tli's appeal is the widow of Raja 

talukdars of Oudh, who diod on the 17th 
of June loo4. The question in the suit relates to the validity of a deed 
of sale executed by him on the 29bh July 1872. By that deed ho profes¬ 
sed. on account of the exigency of payment of debts to bankers and 
decree-holders and of revenue, to sell to the respondent. Raja Ajit Singh 

46 villages with o6 hamlets in consideration of Rs. 1,25,000. Before this 

transaction took place, proceedings in lunacy, under the law for that 
purpose in India, had been taken against him, which originated in a 
letter of the Deputy Commissioner of the 7th of lanuary 1871 An 
inquiry was made into the state of his mind, which ended in an order 
being made onthe Gth of November 1871. by which he was found not to 
he of unsound mind and incapable of managing his affairs, and upon that 
he was put into the inaDagement of his affairs 

1 ‘his ''as not long before the 

making of the deed 0 sale, being in November 1871, and the deed of sale 
being dated on the 29th of July 1872. So that, although ho was, and has 
been, found in some subsequent suits to be a mau of weak intellect, he 
was at that time considered by the proper authorities, who had made 
inquiries, to be capable o managing bis affairs, and therefore he must he 
taken to have been capable of entering into contracts, and of knowing the 
nature of the coDtraots which ho entered into. In 1878 he executed a 
deed of mortgage to the respondent, Ajit Singh, and in 1879 he also exe¬ 
cuted a deed of sale to the same person. In 1880 two suits were brought-- 
one by Apt Singh aga.ns tBqai and the appellant to recover the principal 
and interest due upon the mortgage, and the other by Biiai and the 
appellant to set aside the deed of sale on the ground of fraud, undue n 

h^rrrrelut^^r^rrBq^ 

1st of November 1879, to his^wife, tL prlnrappetnt lu'is fmat 
of remark that she relies upon that deed, and has relied upon irall 
tlwough the proceedings at the same time setting up that her husband 
[63]was a man mcapable of eutering into the other 
excubiDg the deed of sate of the 29th July 1872 These 
a oonBiderable course of litigation, and w^finall Z ™ n ^00' 

The only material date to be noticed in reeard tn ^ 

ings is that of the first judgment, which was glfen bt the Dktr wTZ' 
on the_31^May 188R^e final decision waTt^t^'^ha deeds llZa 

(1) 6 A, 75. — 

* 
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h ive etlect only as securities for such sums advanced or paid by Ajit 
Singh as should be proved to have been paid to and received by Bijat 
Sinshpeisonallv, orasWahaj-ud-aeenthe manager of his estate wou|d 
have been justified in borrowing in the course of a prudent management of 

it. That was in 1884. i. d • 

The present suit was brought on the 16th of February 1884, by Ram 
Janki Kunwar and Bijai, who had not then died, against Afit Singh, and 
the plaint stated that the defendant Ajit Singh knew that Bijai was 
a person afflicted with mental and bodily mfarmities, and bad pro 
cured him to execute the deed of the 29th July 1872, at 
low price, namely, Es. 1,2.5,000, and sought to have ^ 
on the ground of his being incompetent to execute i and that't had bee 
obtained by fraud. The plaint also contains this allegation, 's 

mrtant • “ That plaintifi’ No. 1’ —that is the wife— then —That is after 
the decision of the District Judge, dated the 31st of May 1881, and that of 
the Judicial Commissioner, dated 17th of January 1882- commenced to 
inquire about other matters relating to her husbanti s property, “d on the 
25th of August 1882, she came to know of the real facts of fraud, 

undue inHuence, and other matters relating to the deed 

July 1872 '—the object of that statement being evidently to show that 

the suit was not barred by the law of limitation. 

Now. the Act XV of 1877, art. 91, provides that a suit to set aside 
an instrument not otherwise provided for, and this is such a must be 
brouMit within three years from the time when the facts entitling the 
plaintiff to have the instrument cancelled or set aside become know 

biiu 

It is necessary then to see whether the suit has 
that period. The suit was brought by Bijai in conjunction [64] 
Ktwar“ld the facts which are mainly relied upon are these^ It .sjt 
alle»6d that the state of his mind was such that it alone would ha 
a ^ound for setting aside the deed of sale, and that he was so .ocajhle 
of entering into any contract that it must be set aside. The case of 
appellant is that the value of the property was such that, having re„ 
toThe amount that was given for it (Rs. 1.25,000), it was “ 
able bargain on the part of Ajit Singh, affording tbe 

saotion was a fraudulent one on his part, and was brought ; 

oLreise of undue influence by him, and that in fact he pro u ed B.ja. 
Singh to be surrounded by persons m his, Ajit Singh s, mtef , 
acting for him, and Bijai was not in a condition to have and had not the 

advice which he ought to have bad. 

Now these were facts which must have been known long before the 

date which the plaintiff gives as.the date of ‘'^^."“ as'Ihen Covered 
knowledge. It is not alleged that any new matter was then d'seoverea 

The state of things which existed when the deed of fj 
tinned UP to the time when the other suits were 

suit to set this deed of sale aside was ““f.L he 

himself as well as bis wife. They do not seem to though the t^^ 

deed of gift could bo solely relied upon. Bij^ brmg^^^^^^ 

therefore, when considering whether it is barre J knowledge, be- 
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three years would have elapsed after the facts which are said to con¬ 
stitute the fraud were known to him, and so the neriod of three years bad 
expired before the suit was brought. That would be sufficient to decide 
the suit. 

Both the lower Courts seem to have treated this question in a man¬ 
ner which cannot be regarded as satisfactory. The District Judge, haviug 
stated the previous nroceediogs, says: “Under these circumstances 1 think 
it but just that she" that is, the present appellant—“should be al¬ 
lowed to count her limitation from theJlsbof May 1881, the date on which 
the District Judge decided her husbandhad been defrauded in the cases then 
before him.” [66] Ha takes no notice of the fact that Bijai was also a party 
to the suit, and that his knowledge was a material matter to be regarded, and 
he fixes, apparently in a somewhat arbitrary manner, on the 31st of May 
1881,the date of the decision of the District Judge in the former suits,as that 
trom which the period of limitation would run. That ground cannot he sup¬ 
ported. The District Judge has not directed his mind to the real question, 
which is when the circumstances that are said to constitute the fraud 
became known to Bijai. Then the Judical Commissioner deals with 
the case in a different way. He says the suit is essentially a suit for the 
possession of immoveable property, and as such falls within the 12 years' 
limitation. Now he is clearly wrong there. It was not a suit for the pos¬ 
session of immoveable property in the sense to which this limitation of 12 
years is applicable. The immoveable property could not have been recovered 
until the deed of sale had been set aside, and it was necessary to bring a 
suit to set aside the deed upon payment of what had been advanced, 
namely, the Es. 1,25,000. Therefore there has been on the part of the 
lower Courts a misapprehension of the law of limitation in this ^case. 
Their Lordships are clearly of opinion that the suit falls within art. 91 of 
the Act XV of 1877, and is therefore barred. 

Upon the other question, which is the main question in the suit, 
whether upon the facts which have been proved, there was a case entitling 
the appellant to have the deed of sale set aside, their Lordships have not 
had any matter laid before them which would lead them to the conclusion 
that the decision of the Judicial Commissioner that the deed ought not to 
be set aside should not be allowed to stand. They see no ground for 
thinking that on that matter he came to a wrong conclusion. 

The result, therefore, is that their Lordships will humbly advise Her 
Majesty to dismiss the appeal, and to affirm the judgment of the 
Judicial Comissioner. The appellant will pay the costs of this appeal. 

Appeal dismissed. 

Solicitors for the appellant: Messrs. T. L. Wilson it Co. 

Solicitors for the respondent: Messrs. Law/ord, Waterhouse d Law- 

ford. 
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[66] PEIVY COUNCIL. 

!Present: 

Lord Ilobhouse. Lord Macnaghten, Sir B. Peacock, and Sir B. 

Couch. 

[On ap2)eal from the High Court at Calcutta.] 

Girish Chcndek Haiti [Defendant) v. Anundomoyi Debi and 
ANOTHER [Plaintiffs). [lotb July, 1887.] 

Lhnilation Act [XV of 1877). art. 132— Construction of will—Charge on ivwioveablc 
property. 


A will devisiQg immoveables stated that the father of the devisee had leat 
a sum of money to the testator, and directed the devisee to repay the debt with 
interest. This was construed to bo a charge on immoveables, and it was held 
thatasuit, brought by the auction-purchaser of the creditor's claim, to recover 
the above-mentioned debt, was witbin art, 132 of the second Schedule of Act 
XV of 1877 ; and having beeu brought witbin twelve years from the date when 
the debt was so charged wa.s not barred by time. 

Appeal from a decree (10th August 1881) of the High Court (1) 
reversing a decree (5th March 1880) of the District Judge of Midnapore.^ 

The question raised by this appeal was what was the period of 
limitation applicable under Act XV of 1877, the Indian Limitation Act, 
to the recovery of a debt due by a deceased testator, who in his will had 
directed a relation, to whom he devised all bis property, moveable and 
immoveable, to pay this debt—a question dependent on whether the will 
valiflly charged the debt on the immoveable property, or created a valid 
trust for its payment, or did neither. 

The suit out of which this appeal arose was filed on the 5th May 1879, 
by Anundomoyi Debi against Goluck Chunder, guardian, manager, and 
father of Girish Chunder Haiti, to recover Ks. 15,000 lent by Goluck 
Chunder to Shib I^ershad Giri in 1867. In 1872 Shib Persbad Giri died, 
having left all his property to Girish Chunder, and having directed him by 
the same will to pay the abovementioned debt. The plaint stated these 
circumstances, and that another person, Jogendro, as execution-creditor 
of Goluck Chunder, had obtained satisfaction of part of a claim against the 
latter to the extent of Ks. 10,200, and that Jogendro had, at tbe execution 
sale, [67] purchased all that was unpaid of Goluck Cbunder’s claim against 
Girish Chunder. The plaint then stated the death of Jogendro, and the 
representative character of bis widow, Anundomoyi Debi, tbe plaintiff, as 
residuary legatee and executrix of the will of her deceased husband. She 
prayed by her plaint payment of her claim out of tbe estate of Girish 
Chunder, that claim being the money stated above to have been lent by 
Goluck Chunder, and interest thereon, with the deduction of Rs. 10,200. 
which had been already paid. 

The defendant Girish Chunder, among other defences, set up limita¬ 
tion. 

The arguments in the Court of first instance related only to the ques¬ 
tion of limitation. The Court decreed in favour of the defendant, 
dismissing the suit with costs. Tbe grounds of this decision were that 
art. 57 of the second Schedule of Act XV of 1877 being applicable, inasmuch 
as no lien was created by the will in the plaintiff’s favour by the will of 

(1) 7 C. 772. 
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Sbib Pershad Giri, arb. 132 was therefor© ioapplicable : and the suit was 1887 
barred by lapse of time. July 15. 

On appeal, this decision was reversed by the High Court, {CON- 
NINGHAM, Prinsep and Wilson, JJ.) The judgment of the last-named PRIVY’ 
Judge, with which the other Judges agreed, was to the following effect, and COUNOIL. 
it is reported at p. 774 of I, L. R,, 7 Calc., where the cases cited in argument, .j|7r”ec 
and referred bo by the Court, are given. The opinion of the Court was (pn j_ 
that the charge in the will of 1872 differed from a general charge of a debt by ^ ” 

a testator upon his property. For here, particular property was given upon 
trust to pay a particular debt, the result being that a trust arose. That ‘ 
was a trust within the meaning of s. 10 of the Limitation Act: and, 
although the cases showed that a general charge of debts, upon a testator’s 
property, did not add to the legal liabilities of executors, yet here, forth© 
above reason, the case was different. The suit was accordingly remanded 
to the first Court for trial on the merits. 

On this appeal,— 

Mr. E. V. Doyne appeared for the appellant. 

Mr. J. D. Maijnc, for the respondents. 

[68] For tlie appellant it was argued that the will of Shib Pershad 
Giri neither varied the legal liabilities of the parties so as to charge the 
loan of Rs. 15,000 therein mentioned upon the property therein devised, 
nor invested toe appellant with any trust as regards that property for the 
purpose of repaying the loan, 

Counsel for the respondents was nob called upon. 


432*5 
Sar. P.C.J. 
78. 


JUDGMENT. 

Their LordshiDs’ judgment was delivered by 

Sir R. Couch. —The only question which has been decided in this 
suit is whether it is barred by the law of limitation. The Subordinate 
Judge, before whom the case came in the first instance, was of opinion 
that the claim was a claim for money lent, and by arb. 57 of Act XV of 
1877 a term of three years only was given for bringing the suit, and that 
time had expired before the suit was brought. 

When the case came before the High Court the learned Judges there 
were of opinion that s. 10 of that Act applied on the ground that there 
was A valid trust for the payment of the money which was claimed in the 
suit. That section says : “ Notwithstanding anything hereinbefore con¬ 
tained, no suit against a person in whom property has become vested in 
trust for any specific purpose, or against his legal representatives, or 
assigns (not being assigns for valuable consideration), for the purpose of 
following in his or their hands such property shall be barred by any length 
of time.” It does nob clearly appear whether the learned Judges intended 
to deal with the other question, that it was a charge, and so came within 
the 132nd article of the second schedule of the Act, in which case a 
period of 12 years is given for bringing the suit. They appear to have 
rested their judgment upon its being a trust for the payment of the money. 

Their Lordships consider that the case may be disposed of upon the 
■question whether the money is charged upon immoveable property ;and in 
order to see whether that is so or nob, they have bo look at the terms of 
the will. The will was made by Shib Pershad. and purports to be address¬ 
ed to the present appellant, who was the defendant in the suit. It 
states that the father of the appellant, Goluck Chunder, had supplied 
the maker of it, Shib Pershad, with money to sue for the recovery 
169] of property of which he hal been dispossessed by his cousin, Jai 
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Naiain Tiin, and that a suit had been carried on in the di’fferent Courts 
which had been successful, and that a decree had been obtained for the 
rocovei'y of the property : and after stating that fact, and also that Goluck 
Ciuinder had shown great kindness to Shib Pershad, it contains these 
words; '* Therefore you being ray neptiew (sister’s son), and competent to 
give the piiid (funeral cake) to my ancestors, I give you under this will the 
whole of ray raoveable and immoveable properties specified in the decrees I 
have obtained in the original suit, No. 17 of the District Court, and the 
appeals Nos. 107 and 168 of the High Court, under these conditions, viz., 
that YOU will perform, and cause to be performed antim-kria (cremation) 
and rites and ceremonies in the proper manner at a reasonable cost, and 
that you will cause the said kria to be performed. The loan of Rs. 15,000 
which I took from your father, the aforesaid Maiti, and by means of which 
I carried on the cases aforesaid from the Zillaii Court up to the Sudder 
Court, in which I have been successful, you will repay with interest from 
the properties specified in the decrees, and so set me free from liabilitv for 
that debt.” Now if by that will a charge was created upon the property 
which had been recovered, and which was specitiedin thedecrees, the case 
clearly came within the 132nd article: and their Lordships think there 
can be no doubt that there was such a charge. It is a chare-) upon speci¬ 
fic property, namely, the property specified in tlm decrees, On that ground 
their Lordships are of opinion that the decision of the High Court ought 
to he allirmed, and the appeal dismissed, and they will therefore humbly 
advise Her Majesty accordingly. The appellant will pay the costs of the 
appeal. 

Appeal dismissed. 


Solicitors for the appellant: Messrs. Lambert, Petek it Shakespear. 
Solicitor for the respondents : Mr. II. Treasure. 
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[70] PRIVY COUNCIL. 

Present: 

Lord Ilobkouse, Sir B. Peacock, Sir James naniien, 

and Sir R. Couch. 

[0« appeal from the Chief Court of the Punjab in 70 P. R. 1883, 


Daulat Ram iPlainiifi) v. Mehr Chand and others 

{Defendants) [l9th July, 1887.1 

Hindu law. Joint family-Mitakshara Law—Sale of joint-family property in execution 
of decree, ns the result of a mortgage by managing member-Liability of shares of 
members of family not parties to the decree. 

AlthouRb some of the members of a joint family bad not been made parties to 
a suit upon a morlgage effected by the managing members, the entire family estate 
was bound by the act of the latter, and passed at the sale In execution of a decree 

upon the mortgage, 

Whether the shares of all were bound depended on the authority of those who 
executed the mortgage. This authority they had to raise money topayadebt 
owed by the family as joint members of an ancestral trading firm. 

The managing members of a joint trading family, having purported to mort¬ 
gage the family estate, to pay a debt due by the firm, were sued upon it by tba-- 
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mortgagee, who afterwards purchased the property at the execution sale. In a 
suit brought by the latter ag.iinst the other members of the family to obtain a 
declaration that he h-td purchased the entire family estate, the defendants, with¬ 
out showing that the mortgage did not validly bind the family estate, contended 
that, not having been made parties to the suit, they were not aHeoted by the 
decree, and their shares bad not p,i<sed at the sale in execution. 

Beld, that, as the defence was iubstanti-ally on the latter ground only, though 
there was every opportunity given to the defendants to raise the former ground 
also, the suit need not be remnnded ; and that the whole estate had passed to 
the purchaser. Nfinomi Ii-itua^in v. Modhun Mohun (1) referred to and 
followed ; Pursid Narain Smoh v. Hunoomun Sahap (-2/ referred to and 
approved. 

[F.. 20 P.L.R. ; U B. 507 (601) ; IS C.W.N. 42 {43| ; 12 Bom. L.K. 811 (818'=7 
Ind Cas. 990 lOOll ; Appl.. l‘J H. OSO (G92) ; Cons.. 10 C.P.L.K. 67 iGOi; 16 C. 
P.L.R. 19 (22) ;Expl.. 15 Bom. L-R- 36 {381 = 18 lud. Cas. 385 !38G' ; R . 2 0. 
P.L.R. 221 (2221; 12 A 99 dOO' . 21 A. 71 (831 = 25 I. A. 183 (P.C.t; 20 C. 463 
(402) : 27 C. 724 : 29C. 583 I5H6I; 3 C.L.J. 12 (14); 12 M. 43i 1437) ; 22 M. 49 
fF.B.i =8 M.L J. 312 : 26 M. 28: 20 B. 338 ; 22 B. 825 ; 23 B. 372 : 3 Boui. L. 
R. 3-22 (348i ; 1 O.C. 53 (56); 32 M. 429= 19 M.LJ. 401 = 2 Ind. Ofls. 18:34 
M. 188=8 Ind. Cas, 1072 = 21 M L.J. 320 = 9 M L.T. 235 = ;1910) M.W.N. 799; 
32 B. 577 = 10 Bom. L.R. 927 : 8 M.L.T. 253 (2.58) = (1910) M.W.N. 325 = 7 Ind. 
Cas. 108 1112): 9 N.L.R. 1 (3) = l>4 Ind. Ca«. 848 (S4'.)i; 33 A, 7 (141=7 A.L. 
J. 852(860) = 7lnd. Cas. 112 <U5); 34 A. 549 (570i = 9 A-L.J. 819=16 Ind. Cas. 
126 (130) ; D., 12 M 325 (329).] 
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Appeal from a decree (4bh April 1883) of the Chief Court of the 
Punjab, attirming a decree ('28th ^^arch 1881) of the Commissioner of the 
Delhi Division, which affirmed a decree {22nd July 1860) of the Judicial 
.\ssisfcanfc Commissioner of Delhi, dismissing the suit with costs. 

The suit out of which this appeal arose )'elated to a mortgage execut¬ 
ed l)y two members of a joint family of Jains, their law on this point 
agreeing with that of the Mitakshara. The family carried on an ancestral 
business as a firm trading in Delhi [71] managed by the two members.The 
mortgagee, having obtained a decree against the latter on the mortgage, 
issued execution, and attached and brought to sale the mortgaged pro¬ 
perty, becoming himself the purchaser of it. 

The question now raised was whether the shares of the members of 
the family other than those who were parties to the decree, or those only 
of the parties to the decree, had passed to tlie purchaser. 

The mortgage was of nine sliops and six houses ioDelhi, for Rs. 20,000, 
executed in favour of the plaintiff by Rattan Cband and Jiwan Mulon 11th 
January. 1871. The deed described the property as solely belonging to 
the abovenamed, but stated that the money was borrowed in order to pay 
the debts of their firm, m.,NaDak Cband, Samp Cband. Of this firm the 
other members, viz., Mebr Chand and Hazuri Mul, sons of Sarup Cband 
and Sumer Chand, son of Kastur Chand, were minors in 1871, and wore 
not mentioned in the mortgage-deed, 

In July, 1878. the mortgagee sued Jewan Mul and Lai Chand, son 
of Rattan Chand who had died, and obtained a decree (llth) November 

1878) , making the mortgaged property primarily liable, with powe)', if 
necessary, to recover from the other property of Jiwan Mul, and from 
tlie estate of Rattan Cband. deceased. In execution of that decree he 
brought the mortgaged property to sale, and himself purchased it for 
Rs. 44,100. On his applying for possession the present defendants,. 
Mebr Chand, Hazuri Mul and Sumer Chand objected, and (23rd July 

1879) succeeded in establishing their title to three-eighths of the property. 


(1) 13 0. 21 = 18 I. A. 1. 


(2) 5 0. 845. 
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The iiioi tgagee thereupon brought the present suit (llth June, 1880) for a 
declaration that the shares of the defendants in the family property bad 
boon validly mortgaged to bin3, and had passed under the execution sale; 
also claiming possession. Amongst other defences it was contended that, 
as the defendants were not parties to the decree, it did not affect their 
interests. Issues were fixed as to what the purchase had covered, and as 
to whether the defendants, having recited in a subsequent mortgage 
ellocted in 1878, to another mortgagee, that their property was already 
mortgaged to the present plaintiffs, were estopped [72] in this way or 
otherwise from denying it to have been so mortgaged. 

The Judicial Assistant Commissioner, Delhi, who heard the suit in 
the first instance, found that there was nothing on the face of the record of 
the previous suit showing that the present defendants were liable; and 
held tliat the plaintiff could not, by his purchase at the execution sale, 
have acquired more than the rights of the actual mortgagors and judgment- 
debtors. On the authority of Loki Mahto v. Aahoree Ajail Lai (l) and 
Decndyiil v. Jiuideep Xaratn Sinuh (2), he held that the plaintiff was bound 
by the proceedings in the suit of 1878, and could not go behind the deci¬ 
sion in that case. The evidence that the plaintiff desired to offer, implica¬ 
ting the defendants’ shares, he held to be inadmissible, and dismissed 
the suit. 


On an appeal by the plaintitl to the Commissioner, tlie suit was re¬ 
manded to give tbeplaintill the opportunity of proving that the defendants 
were estopped from objecting to their being made liable, as it was alleged 
that the plaintiff was induced, by information obtained from the defendants 
and their agents, to buy the property. 


The Commissioner, in the end, found that there was no evidence 
of anything to constitute an estoppel against the defendants, pointing out 
that the plaintiff himself had not come forward to state that he had been 
misled by any conduct on their part. He agreed with the Court of first 
instance that the plaintiff could Dob he allowed to go behind the record 
of bho previous case to ascertain whether the defendants had been sued in 
their representative capacity, and dismissed the appeal. 

A second appeal was preferred to the Chief Court, mainly on the 
ground that the defendants were bound by the acts of Rattan Chand and 
Jiwan Mul as managing members of a joint trading family; that they 
derived benefit from the mortgage ; and that the rights of the defendants 
in the property passed at the auction sale to the plaintiff. 

The Chief Court (BaRKLEY and BuRNEY, JJ.), taking the facts to 
be that the mortgagors were the managers of an ancestral [73] 
business belonging to a family of which the defendants, who were minors 
when the mortgage was effected, were members, and that the mortgage 
was necessarily entered into in order to pay the debts of that business, 
held that there had been a valid mortgage of the entire property, includ¬ 
ing the rights of the defendants, though the deed erroneously stated the 
parties to the mortgage to be the sole owners. They held that the pro¬ 
perty sold was the mortgaged property, and not merely the right of the 
judgnoent-debtors therein. The Judges then held the question to be 
whether the suit of July, 1878, was so framed as to entitle the plaintiff to 
a decree which would bind the interests of all the members of the family, 
and whether the defendants were so bound. 


(1) 5C. 144. 


(2) 3 C. 198 = 4 LA. 247. 
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Id conoecbion with this they referred \,q Subrinmniyayyan v. Subrama- 
niyaijijan (1); Maruti Narayan v. Lilachaiid (2); Dasaradhi Ravulo 
V. Jaddumoni Ravulo (3); Garigulu v. Ancka Bapulu (4); Suraj Bansi 
Eocr V. Shco Pershad Singh (5); Rajunarain Lai v. Bhaxvani Prasad (6): 
Devi Singh v, Ram Manohar ( 7 ) ; Pursid Narain Singh v. Eo- 
Jiooman Sahay (S): Ramphul Singh y. Deg Narain Singh (9); Beniola 
Dassec v. Mohun Dossee (10); Laljee Sahoy v. Fakeer Chand (11); 
Upooroop Teivo.ry v. Lalla Bandjhee Snhay (12); Luchmun Dass v. 
Giridhur Chotcdhry (13): Ganesh Pande v. Dali Dyal Singh (14) 
holding the general role to be correctly given in the [ 74 ] iudgment 
in the last case (in which both Muddun Thakoor v. Kantoo Lall (1.5) and 
Suraj Bansi Koer V. Sheo Persad Singh (5) were cited). In conclusion, 
on the ground that the defendants were nob parties to the decree, or 
represented in tho proceediogs in which it was passed, the appeal was 
dismissed, afiirming the dismissal of the suit. 

On this appeal,— 

Mr, J. Graham Q. C., and Mr. J. H.A. Branson, for the appellant, 
contended that the Chief Court ought to have held that the appellant 
had, by his purchase at tlie execution sale, acquired a title to the whole 
property mortgaged, including the shares of the respondents. The appel¬ 
lant had alleged, and was prepared to prove the facts of the case, which 
were suflicient to show that the two managing members had executed 
a mortgage under circumstances legally empowering them to makeavalid 
and binding mortgage of the interests of the entire family. This allega¬ 
tion had not in effect, been contradicted. The defence had been 
put on the ground that the defendants were not personally parties to the 
mortgage, or to the suit thereupon, or to the decree. It was, in effect, 
the defence that, for the above reasons, the sale was ineffective to pass 
the defendants’ interests in the family property. For the appellant, 
however, the case was that the defendants being made parties to any of 
the above was nob essential. The managiog members had authority to 
bind their interests. They had exercised this authority by mortgaging 
the family property to raise money for rhe purpose of paying a debt due 
by the joint-family. 

Reference was made to Uunoomanpershad Panday v. ^lunraj Koon- 
waree (16) ; Bhaishankar Narbheram v. Harivallabh (17): Deendyal Lai v. 
Jugdeep Narain Singh (18); Pettachi Chettiar v. Sangili Vera Pandia 
Chinnaiambiar (19) : Nanomi [ 75 ] B ibuasin v. Modhun Mohun (20) ; Bis- 
sessur Lai Sahoo v. Luchmessur Stngh (21); Ramphul Singh v. Deg Narain 
Singh ; Umhica Prosnd Teioari; v. Ram Sahai Lai {22} ; Suraj Bansi 
Koer V. Sheo Pershad Singh (5). 

Mr. C. IF. Arathoon, for the respondents, contended that only the 
interest of the parties to the decree were affected by the execution sale, 
Tho defendants were neither directly, nor indirectly, parties to the morb 
gage-deed ; and they had not been made parties to the suit, having on their 
part no right to redeem. The decree-holder having himself become the 

(1) 5 M. 125. (2; 6 B. 564. (3) 5 M. 193. (4) 4 M. 73 

(6) 6 0. H8 (165)=6 I.A. 83 = nom. Ramsahai v. Sheo Prosid Singh, 4 
O.L.B. 226. 

(6) 3 A. 443. <71 2 A. 746. (8) 5 C, 845 (852). (9) 8 C. 517 (625). 

<10)6 0.792. 01)6 0.135. (12) 6 0.749. (13) 6 0.855. 

(14) 6 C L.R. 36. (15) 14 B. L, R. 187 = 1 I. A. 321. (16) 6 M. I. A. 393. 

(17) 1 B.H.C. R. 20. (18) 4 I. A. 247 = 3 C. 198. (19) 14 I.A. 84=10 M. 241 

(20) 13 0. 21 -13 I A. 1. (21) 6 I.A. 233. 

(22) 8 0< 696. 
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purchaser, he was especially bound to make it clear that the decree bound 
the iiiortf^agors as represeutiog the entire family. But omitting to make 
the co-sharers parties to the suit he had.however, given intending purchasers 
to understand that only the interests of the judgment-debtors were sold.- 
Reference was made to the judgments in Deendyal Lai v. Juqdiep Narain 
Sinyk (1), and in Hardi Narain Sahu v. Ruder Perkash Misser (2), 

Couns e for the appellant were not called upon to reply. 

JUDOMKXT. 

Tiieir Lordships' judgment was delivered by 

Sir B. Peacock.— This is an appeal from the decision of the Chief 
Court of the Punjab in a suit brought by Daulat Ram against Mehr Chand 
and others, in order to have it declared that under a purchase, which he 
had made under an execution, he acquired not only a lO-annas share, but 
also the other 6-annas share which the defendants dispute, and also fo reco¬ 
ver possession of that six-annas share. In his plaint he says : *' That on the 
11th January, 1871, Jiwan Mulland Rattan Chand mortgaged the property 
to plaintiff for Ks. 20,000. under the necessity of paying a debt due to 
the firm known as Nanak Chand, Sarup Chand, of which defendants are 
also the proprietors.” There seems to be a mistake in stating that the 
debt was due to the firm instead of a debt by the firm. He then [76] 
states “ that on the lltii November 1878 plaincift' brought asuit by virtue 
of the mortgage deed and obtained a decree againstJivvanMuland Lai Chand, 
son of Ratan Chand : tljat in execution of the aforesaid decree, plaintiff 
purchased the said pronerty forRs. 44,100 at an auction sale : but when be 
wanted to take possession, defendants, who were minors at the time of the 
mortgage, set up an objection, and on the 23rd July 1879 prevented 
plaintiff from taking possession of six out of IG annas of the property, the 
value of which is Rs. 16,037-8.” Then the plaintiff prayed for a 
declaration to the effect ” that the share of the property regarding which 
the defendants set up the objection was held in mortgage by plaintiff in a 
lawful manner; and that the plaintiff purchased the same in execution of 
the decree.” 

Now the circumstances of the case are these : by a morigage executed 
by Ratan Chand and Jiwan Mul the property in question, with some other 
property, was mortgaged to the plaintiff. In their mortgage the two 
mortgagors, who were members of a joint family, including the present 
defendants, stated that they held ancestral possession of the property, 
that it was purchased and built by them, and that they owned it to the 
exclusion of every one else. Then, having stated that the old title deeds 
were destroyed during the Mutiny, they proceeded. “In these days we 
have pledged and given in mortgage this property with all its rights, inter¬ 
nal and external, to Seth Daulat Ram, son of Lala Naou Ram "—that is 
the plaintifl—” proprietor of the firm known as DaulatRam and Sri Ram, 
bankers.” Then they say in consideration of Rs. 20,000 Queen’s coin 
“under the necessity of paying a debt due to”—It is there also said “due to," 
but it should be due by”—“the firm known as Nanak Chand, Sarup 

Chand. the proprietors of which are the two of us (promisors), mortgagors 
Ratan Chand, son of Nanak Chand, and Jiwan Mul, son of Sarup 
Chand). and also Mehr Chand,” and the other defendants. Then they say 
“we have given up possession of the mortgaged property in question, and 
given it into the possession of the mortgagee after the execution of a sepa¬ 
rate lease containing our promise in regard to the interest. Our agreement 


4 I. A. 247=3 C. 198. 


(2) 10 C. 626 = 11 l.A. 26. 
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is that wc will pay the interest month by month, and the principal sum 
in a period of three vears. " 

[77] It appears to their Lordships that, although the mortgagors 
stated that they were the sole proprietors, the statement that they were in 
ancestral possession showed that they intended to mortgage the whole of 
what they held as ancestral property, and that the mortgage passed the 
whole IS-annas of the property which they professed to mortgage, and 
they mortgaged it. stating that they did so for the purpose of paying the 
debt duo from their firm. The defendants stated that they were not 
members of that firm, and they relied upon that fact. They did not state 
that no debt was due from the firm, but merely that they were not mem¬ 
bers of it. If they had intended to say that the mortgage being executed 
by the managers of the joint family was executed by them for their own 
private purposes, and not for such as would benefit the whole joint family, 
they ought to have said so. and they would have said so. But instead of 
saying there was no necessity for the mortgage, they say it was a mort¬ 
gage for a debt of a firm of wliich they were not members. 
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Then there was a second mortgage afterwards executed, to wiiich the 
defendants were parties, which is to be found at page 9 of the record, in 
which it was stated that, “ whereas the whole of our property, consisting 
of shops and houses situated in the city of Delhi, being ancestral projerty 
belonging to our common ancestor Nanak Chand. is already mortgaged to 
Lala Daulat Ram and Sri Ram, hankers of Delhi.” To some extent that 
might be evidence against the defendants, that the first mortgage was 
binding upon them, and that it included the whole 16-annas, but their 
Lordships do not think it necessary to place any great reliance upon it. 


Now the mortgage having been executed and the debt not being paid, 
the mortgagee brought an action, not against the whole joint family, but 
against the two members of the joint family who were managers of it, and 
who had executed the mortgage. The plaint in that suit is not set out in 
the record before their Lordships, but it has been brought before them 
during the course of the argument, it having been sent up under the 
seal of the Court in another appeal, and consequently their Lordships 
cannot hesitate to accept it as being a correct copy of the plaint in the 
suit which was instituted by the mortgagee [78] against the two 
mortgagors under that mortgage. In that plaint the mortgagee claims 
not only to recover against the mortgagors the amount of the mort¬ 
gage debt and interest, but asks that he may have execution and be 
satisfied out of the mortgaged property. He obtained a decree in 
that suit, and issued an execution and applied for an attachment of 
the property. Unfortunately the application for execution of the decree, 
like the decree itself, is not before their Lordships in this record, but they 
have it in a manner similar to that in which they have the plaint, and 
from that application it appears that the mortgagee asked to execute his 
judgment, not by seizing the right, title, and interest of the two mort¬ 
gagors under the execution, but that he might be satisfied by seizing and 
selling that portion of the mortgaged property which was the subject of 
the suit, and if anything further remained due, that be might levy it 
upon the separate property of the two defendants. That application 
was granted, and their Lordships find by the certificate of sale 
that the whole property was sold. It should be stated that the 
plaintiff in this suit was not only the mortgagee of the property and the 
plaintiff in the suit upon the mortgage, but he himself purchased, as ha 
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bad a ripht to do. the property under the execution. The certibcate of 
salesays; " It is hereby certiced that on the 27th March 1879, by 
nieatis of a sale by public auction, Lala Daulat Ram, proprietor of the firm 
of Daulat Ram and Sri Ham, was declared to be the purchaser of six 
bouses and nine shops immediately adjoining one another, situated in the 
Huklianand Lane, and the Jozri Bazar, the property of the judgment- 
(lel)tors, for the sum of Ks. 44,100, in execution of a decree in this case, 
and that the said auction sale ^as formally sanctioned by the Court.” It 
was contended on the part of the defendants, that, although the plaintiff 
purchased tiie property under execution, he was not entitled to the 
b-annas share that belonged to the defendants, inasmuch as they had not 
been made parties to the suit upon the mortgage deed, and the learned 
Judges in the Courts below seem to have acted upon the princiule that 
inasmuch as that suit was brought against the two mortgagors alone and 
not against the defendants, all that could ho sold, and all that was sold 
in execution of the decree, [79] was the right, title, and interest of the 
two mortgagors, namely, their shares in the property, excluding the 
6-aanas share which be'onged to the defendants. 

It appears to their Lordships that the decree cannot stand 'The 
Senior Judge of the Chief Court. Mr. Barkley, says : “ For the purposes of 
this appeal it may be assumed, though there is no finding on this point by 
the Courts below, that the mortgagors were the managers of an ancestral 
business belonging to a family of which the defendants, who were minors 
when tlie mortgage was eftected, were members, and that the mortgage was 
necessarily entered into, in order to pay the debts of chat business. 
If this were so, the mortgage would be a valid mortgage of the entire 
property including the rights of the defendants, though it was erroneously 
stated that t.ie mortgagors were the sole owners, and had no co-sbarers. 
It may also be assumed tiiat the property brought to sale was the mortgag¬ 
ed property and not merely the rights of the judgment-debtors therein.” 
Their Lordships think that the learned Judge was correct in making those 
assumptions. It appears from the record that the plaintiff proposed 
to prove tiiose facts, hut the defendants rested tlieir defence upon 
the ground that they had not been made parties to the suit, and 
conse.iuently that their share in the pronertv had not been sold, 
and could^ not be sold under the execution. The plaintiff's counsel 
stated: We propose to call evidence to prove (1) that the defendants 

were a joint Hindu family with Jiwan Mul and Lai Chund”—those 
weie t 0 two mortgagors and that the two last-named were the mana- 
geis of this firm of defendants. The transactions were carried out in the 

Chand.’ ’ —the name of the banking firm, 
ilieu U) the rents of this property were credited in the books of this firm; 
the expenses of tins family were debited in their books; (3) the money 
we advanced on the mortgage was expended in paying debts, &c., of the 
joint mail family ; (4) this family had dealings with Kesri Chand 
almokand when we brought our suit on the mortgage; the defendants 
joined with the managers Jiwan Mul and Lai Chand, and mortgaged the 
equity of redoniDtioD of the whole property to Kesri Chand Balmokand, 

L OJ leciting in that deed that the nroperby was already in mort¬ 
gage to us. That is the second mortgage to wbioh allusion has 
already been made, a^d^^ upon which their Lordships have not placed 
much reliance. Then (5) after we attached the property Jiwan 
Mul, in virtue of a certificate under s. 305, tried to sell the whole 
pioporty per Ganga Pershad, auctioneer. The property was twice put up 
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for auction after being advertised, and the defendants took no steps to 
make any objections. These sales fell through. (6) Subsequently at the 
sale in execution of decree, Kesri Chand Balmokand bid for us up to 
Ks. 44.000, and we eventually purchased for Rs. 44,000.” That is the 
plaintiff’s purchase at that sale. Then in another part of the record it 
appears that they also proposed to prove that, after the sale had taken 
place, the defendants received a portion of the purchase-money which was 
more than sufficient to pay off the morigage, but the defendants objected, 
and refused to allow the plaintiff to go into evidence of those facts. Again, 
Jiwan Mul in his evidence stated that the business was managed 
by Rattan and himself; that it was an ancestral business : that there had 
been no partition ; and that the debt for which the mortgage was exe¬ 
cuted was due from the business in which the defendants had a beneficial 
interest. 

Under those circumstances their Lordships think that the learned 
Judge of the Chief Court was perfectly justified In making the assump¬ 
tions which he did make, hut that ho was in error in deciding as he did 
the question upon the point uuon which the defendants have made their 
stand, namely, that as they bad not been made parties to the action, their 
shares in the properly had not been sold. 

It appears from the cases that have been cited that notwith- 
standing the defendants were not made parties to the suit, still as the 
suit was brought on the mortgage to recover the mortgaged property, and 
the plaintiff in the suit obtained a decree, and e.Kecuted that decree by 
seizing the mortgaged property, the question would be whether the mort¬ 
gage included tbe interest of all parties, or only tbe right, title, and interest 
of the two parties who were made defendants. In tbe case cited from 
volume 5 of tbe Indian Law Reports. Mr. Justice Pontifex in giving his 
[81] decision says, at page 852 “ It has been decided that if the 

managing member of a family, the ether members of which are at tbe 
timo minors, having authority (the touchstone of which is necessity) 
mortgages the whole 16-annas of the ancestral property, then, in a suit 
by the mortgagee, tbe sale under the decree would pass the whole 16-annas 
of the mortgaged property, although the mortgagor alone was made de¬ 
fendant ; and the reason for such decision probably is that the 16-annas 
having been validly mortgaged to the mortgagee, and his remedy being 
foreclosure or sale, the decree of the Court would affect what was in the 
parties before it, namely, the mortgagee’s right, validly acquired, to have 
the whole 16-anna3 sold.” 

The present case was first heard before the Assistant Judicial Com¬ 
missioner. who held the same opinion as that at which the Chief Court 
arrived. Then it was appealed to the Commissioner, and he came to the 
same conclusion ; but at the time of these decisions the Courts certainly 
had not before them a recent decision which is reported in the 13th volume 
of the Indian Law Reports, pagel —Nanoini Babiiasinv. Modhun Mo}mn{2). 
There, their Lordships, after very full consideration of the whole case, 
said : "Their Lordships do not think that the authority of Deendyal’s 
cdsc bound the Court to hold that nothing but Girdbari's co-parcenary 
interest passed by the sale. If bis debt w’as of a nature to support a sale 
of the entirety, he might legally have sold it without suit, or tbe creditor 
might legally procure a sale of it by suit. All the sons can claim is that. 
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no^. lieing parties to the sale or executioo proceedings, they ought not to be 
l).ii'fod I'roni trying the fact or the nature of the debt in a suit of their own. 
.Assuming they have such a right it will avail them nothing unless they 
can prove that the debt was nob such as to justify the sale. ” 

When tiie plaintiff applied to be let into possession under the cerbiff* 
cato of sale, the defendants objected. He thereupon brought this suit, and 
tho defcndanLs had the opportunity of trying whether the mortgage was a 
valid mortgage which bound the ancestral property. The plaintiff propo¬ 
sed to prove all the facts that were necessary to make the mortgage valid 
and binding [82] upon tliem. The defendants bad the opportunity of try¬ 
ing that question, but they did not wish to try it. They made their stand 
upon the ground that they had nob been made parties to the suit, and that 
the two mortgagors alone had been sued. But that ground falls from 
under them. Then, when they stood upon that ground, and objected to 
have the evidence gone into at the proper time for going into it, can they 
now ask their Lordships to remit the case ? Their Lordships at first (had 
some little doubt as to whether the case ought not to be remanded ; bub 
considering the evidence of Jiwan Mull, and that the plaintiff offered 
to go into the whole evidence, and to prove that a portion of the purchase 
money was made over and received by bbedefeudants and that the defend¬ 
ants refused to meet the case upon that ground, their Lordships have come 
to tbe conclusion that the case ought not to be remanded, and that the 
decision of the Chief Court must be reversed, as also the decree of the first 
Court and that of the Commissioner. 

It is, therefore, necessary that the decree be made which the Chief 
Court ought to have made, and their Lordship.s will therefore humbly 
advise Her Majesty that tbe decrees of all the Courts below be reversed, 
and that it be decreed that the plaintiff is entitled to tbe six-anna share 
for which he sues, and that he is entitled to recover possession thereof, 
and further that the respondents do pay the costs in all tbe lower Courts. 

The respondeuts must pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the appellant: Messrs. Watkins iC Lattei/. 

Solicitors for the respondents: Messrs. T. L. Wilson (£ Co. 

C. B. 
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[83] ORIGINAL CIVIL. 

Before ilTr. Justice Maepherson. 

Prosono Coomar Chose [Plaintiff) v. Administrator-General 
OP Bengal {Defendant)." [12th August, 1887.] 

Legacy to person appointed execuicr^Bebuttal of presumption—Parol evidence-^ 
Succession Act (.V o1 1865). s. l28-fli»uiu Wilh Act {XXl of 1870), s. 2. 

The language of s. 128 of the Succession Act is pecemptorj and leaves do room 
for a presumption, aad it is not left (o the Court to decide whether the legacy 
is given to tbe person in bis character asexeou'^or or not. The rule as to tbe 
admissibility of parol evidence to rebut tbe presumption, which may possibly 
upon tbe decisions obtain in England, has no force in this country where suob 
evidence is inadmissible. 


* Original Civil Suit No. 158 of 1887. 
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The plainfciti soufihb in this suit to recover from the defendant the 
sum of Rs. 5.000, being a legacy left to him by one Monmothonath Dey, 
under the following circumstances :— 

Monmotbouath Dey died on the 3i’d December, 1881. without issue, 
leaving a widow Lukhemoni Dassi. aged about 22 years, and having duly 
made and published his will iu the Bengalee language and character. The 
■will, which began by giving liis wife authority to adoot with the consent 
of the two executors thereby appointed, went on as follows: “I ap¬ 
point my wife Sroemutty Lukhemoni Dassi and my friend Sreejoot Baboo 
ProsoDO Coomar Gbose” (the plaintiff) “executrix and executor of the 
whole of the moveable and immoveable properties standing in my own 
name or in benami left by me.” It then continued with a number of 
directions with reference to the disposal of the testator’s properDv im- 

material for the purnose of this suit, and towards the end contained the 

following clause; “The executor and executrix appointed by me by this will 
shall in all matters act under the advice and counsel of my nearest relative 
and well-wisher Sreejeot Baboo Preonath Bose, theson of my father’s sister 
Should there be no mutual agreement between the said executor and execu¬ 
trix in carrying on the work in terms of this will, then the Administrator- 
General of Bengal shall be the executor in their place. My friend, the said 

[84] Prosono Ccomar Ghose. whom I appoint executor, shall get five 
thousand rupees from my estate.” 

The plaintiff' alleged in his plaint that after the death of the testator 
he. as executor, caused the cremation and s/irad/i ceremonies of the testator 
to be performed, and thereafter endeavoured to get the widow to join him 
in taking out probate of the will; that he was all along ready willing and 
anxious to administer the estate, but that he anticipated that’ if he alone 
took out probate difficulties would be caused, as disagreements had already 
taken place between him and the widow, and he anticipated that in 
administering the estate himself he would be harassed in every way bv the 
•widow, who had no business exoerieoce whatsoever and was under the 
control of her own relations. He also alleged that the widow was desirous 
of acting alone, but that he considered, if she was allowed to do so it would 
be equally detrimental to the interests of the estate. A leogthv corres 
pondence took place between the plaintiff and the widow and their 
respective attorneys the nature of which, as proved in the case is 
sufficiently stated in the judgment of Mr. Justice Maepherson. 

As the plaintiff nor the widow could agree upon a course 

of action, the Administrator-General, at the instance of the nlainfciff 
cut probate of the will on the 16th August. 1883. his apotaton or sth 
grant, which was made on the 23rd day of May 1882. bein<* onno^rf hv 
widow. After the Adoainistrator-General had received wssLsTon of It 
estate, the plaintiff demanded payment of hie leeacv hlit tho 
trator-Geoeral, having regard to the provisions of s 128 of the 
Succession Ant 1865, and s, 2 of tho Hindu WUs Act, 
himself justified id paying it, and refused payment ThfinL^nHir 
brought this suit, alter serving notice of aotbu on th. a r f 
declaration that he was entitled to the legfcy, for favmenrof“t“h' “ 

out of the estate, and if necessary for administration of the Istite^^ 

Th 0 ddfdnd&Dt did oob d6Dv the main a/ fky^ j 

to the Court as to whether the legacy was Davable nn/ 

■The following issues were settled ^ circumstances. 

[88] 1. Did the testator intend to civa i. # 

appointment of the legatee as executor ? ^ ^ ^ 
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2. Is tbe plaiDtiff under tbe terms of the will entitled to the legacy, 
even if he has not taken out prohate or manifested an intention to act ? 

3. Is the plaintiff under the oircumstances mentioned in the plaint 
entitled to the legacy ? 

Tlie suit came on for hearing before Mr. Justice Macpberson on the- 
2oth July, 18S7. 

Mr. Boniwrjec. and Mr. O'Kineahj, for the plaintiff. 

Mr. PugK Mr. Sale and Mr. Garth, for the defendant. 

Evidence was given by the plaintiff to show that be was in the 
employment of the testator and looked after his affairs without remunera¬ 
tion, and whilst he was under examination by Mr. O'Kineahj evidence 
was tendered to show that the legacy was gi^en to him for past services, 
and not to him as executor, the natui’* of the evidence being conversations 
between him and the testator shortly before the death of the latter. 

Mr. Sale for the defendant objected to such evidence being received. 

Mr. O'Kimali; for the plaintiff contended that the evidence was ad¬ 
missible. and cited Tussam v. Ttissaud (1). In re Appleton, Barber v. 
Tehhit (2), and Harrison v. Rowley (3), as supporting his contention. 

Mr. .Sak—No parol evidence can he received, the question being one 
arising on the construction of the will itself and oot one of a legal pre- 
sumptloo. The Courts in England have held that there is a so-called pre¬ 
sumption with regard to a person who is named in a will as exeoutor and 
also as legatee that the legacy is given for services as executor; but it is 
not a legal presumption, but merely a construction put on the will. The 
evidence admissible is only that regarding tbe circumstance connected with 
the will. Tussaud v. Tnssaud (1) was a question of election—a legal pre¬ 
sumption and not a question of the construction of the will. Harrison 
V. Roioley (3) was a ease [86] similar to tbe present, and there the ques¬ 
tion was treated as one of construction and not of presumption. (See 
also Taylor on Evidence, p. 1045.) In re Appleton Barber v. Tebbit (2) 
expressly leaves the question open. 

In addition the words of s. 128 of the Succession Act are peremptory: 
“ He shall not take the legacy unless he proves the will or otherwise 
manifest an intention to act as executor.” 

Mr. O'Kineahj (in reply):—This is a question of presumption and not 
of construction merely, and the evidence is admissible upon the authorities. 
If the words of the section are to be taken as peremptory, it would have 
the effect of depriving a person of a legacy whom the testator had named 
as executor, although the testator might expressly declare by his will that, 
whether the person acted or not as executor, he was to take tbe legacy. 

Macpherson, J. —I will admit the evidence, but reserve the question 

whether it is admissible and relevant or not. 

The evidence was then proceeded with, and the nature of the facts 
deposed to and proved will be found sufficiently stated in the judgment o 
the Court for the purpose of this report. 

Mr. Bxujh, on behalf of the defendant, contended that s. 128 of the 
Succession Act applied to the case, and that upon the facts proved the 
plaintiff was not entitled to take the legacy. He also contended that upon 
the construction of the will itself the testator never intended that tbe 
plaintiff should take the legacy unless he acted as executor. 


(1) L.R. 9 Ch. Div. 363- 


(2) L.R. 29 Oh. Div. 893. 
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Tlw judgmenb of fch 0 Court (MacphersON, J.) was delivered od the 
12th August, and was as follows :— 

JUDGMENT. 

Monmothonath Dey died in December 1831. leaving a will of which 
he appointed his wife Likhemoni Dassi and tbo plaintiff Prosono Coomar 
Ghose, executrix and executor. 

The will after the appointment of tho executors provides for a legacy 
to the plaintiff in the following terms: " My friend Prosono Coomar 

Ghose. whom I appoint executor, shall get Rs. 5,000 from my estate.” 
The plaintiff has not proved the will, and the question is whether, having 
regard to the provisions of s. 128 of tho Succession Act, which is made 
applicable to tho wills of Hindus by the Hindu Wills Act, ho can take the 
legacy. 

[87] Section 128 enacts that, “if a legacy is bequeathed to a person 
who is named an executor of the will, he shall not tako the legacy unless 
he proves the will, or otherwise manifests an intention to act as executor.” 
It is contended that the will itself shows that the legacy was not given to 
the plaintiff in his character as executor, and that it was the testator's in¬ 
tention that he should take tho legacy, whether he acted or not. It is 
also contended that the plaintiff, though ho has not taken out probate, has 
sufficionbly manifested an intention to act. 

The section in question follows the English rule that, if a legacy is 
given to an executor, he must accept the office or manifest an intention of 
acting: but the rule is there based upon a presumption tliat a legacy to a 
person appointed executor is given to him in that character, and this pre¬ 
sumption can be rebutted by “ something in the nature of the legacy or 
other circumstances arising on the will.” Whether it can be rebutted by 
parol evidence is more questionable. In In re Appleton, Barber v. Tehbit 
(1), Lord Justice Cotton considered that parol evidence was admissible but 
the question was not decided, and Lord Justice Fry declined to express an 
opinion without further time for consideration. I admitted parol evidence 
in the present case subject to the objection which was taken and with¬ 
out deciding as to its admissibility. 

I am of opinion that the evidence is not admissible in this country 
and for this reason, that a. 128 leaves no room for a presumption The 
language is peremptory; it is not left to the Court to decide whether the 

legacy was given to the person named in his character as executor It 

is assumed that it was so given and the prohibition follows. 

As the plaintiff has nob proved the will, the question arises whether 
ho has manifested an intention to act as executor. The proving of the will 
when a person is m a position to prove it. is of course the best manifesta¬ 
tion of his intention, and, if be failed to prove it. the Court would reanire 
exS reason for the omission before finding that the intention 

Tho will is a peculiar one. It seems to have been clearlv Tfiftl ^ha 

intention of the testator that the two executors should L togSeV if 
they could do so, or not at all. oufcoouer, ii 

It gives permission to his wife to adopt a son j;-.. *. 

that if to adopt, the executors (she being’ one of them) are^to 

compel her to do 80 . The executors are to act on all matters undAr 
advice of Preonabh Bose, and then comes this clau se: “ Should there be 

(1) L.R. 29 Oh. D. 893. 
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no nnitu U aRi oement betwetm the said executor and executrix m carrying 
onll^ of this will, then the Administrator-General of 

P.pn-'al sliall be tha executor id their place. 

"it to me that this last provision applies equahy to disagres- 

rac-nfc before or aftor Di'obate. It couM not have been the intention of 

the testator that, if the executors disagreed so as to render a proper 

■irlinini-^tration of his estate impossible, they were to through e 

form of obtaining probate, and then incur the 

orobate cancelled, so that the Administrator-General might be put in their 

A 

’’'■‘'“as a matter of fact, they did disagree. The plaintiff ^ 
willing to join Lukhemoni Dassi in taking out probate, and ^ 

etioct ihrough liis attornev, but got no answer. In a subsequent letter he 
alludes to the disagreoinont, and suggests that the best course ““'5“ J 
circumstances would be for the Administrator-General to take out probate 
To this Lukhemoni objects, and intimates her intention of appb’ing 

p°obale on fier own account. The plaiotiS did not approve of this, and 

Lain on the l«t of April ISSd, asks if she is willing to join him m an 
arolication intimating that if she did not lie would proceed Pro''? 
wUl To this Lukhemoni’s attorney replies on the 14th Apnl >' 
Plaintiff “ will not agree to my client alone taking out Probate, 1^^ had 
better apply lor probate to be granted to himself, and my client w U take 
Lcirste?rL she may be advised i she is not willing to join your client m 

^SubsequTntW L'ohate was granted to the Administrator-General. 
Having regard to the terms of the will, I think the plaintiff has 
manilested an intention to act sufficient to entitle him to the legacy. 
I have no doubt that he was always ready and l89] willing to ' 

is proved that after the testator's death he made arrangements for the 
cremation and shradh, or borrowed or advanced the money which was 
necessary for those purposes. The action of Lukhemoni prevented him 
from caaving out his intention, and such action on the part of one or 
other of the executors was contemplated and provided (or by the ■ 

provided for in this way, that they were to be relieved altogether from t 
responsibility of acting as his executors. I think the plaintiff was qm 
iustified in not attempting to take out probate alone, and that it was no 
desirable in tbe interests of the estate or consistent with the intention o 
the testator that he should make the attempt. It might be open to argu¬ 
ment that the pkintifi’ was not appointed an executor withm mean- 
iocof s. 128. bis appointment being contingent on certain conditions, 
failing which the Administrator-General was to act; but on the otner 

grounds stated I think be is entitled to the legacy. , 

There will be a decree declaring him entitled to the legacy an 
directing the Administrator-General to pay the same with interest an 
costs out of the assets of the estate. If he does not admit assets wi 
one week from data there will be the usual administration decree. 

Tbe costs of the Administrator-General as between attorney an 
client to come out of the estate. 




Attorney for the plaintiff: Mr. H. H. Revifry. 
Attorneys for the defendant: Messrs. Beeby £ Butter. 

H. T. H. 
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15 C. 89. 

APPELLATE CIVIL. 

Before Mr. Justice Mitter, Officiating Chief Justice and 

Mr. Justice Ghose. 


Kbipamoyi Dabu and others iPlaintiJs) V. Ddrga Govind 
SiRKAR AND OTHERS {Defendants).* Il8th August, 1887.] 

Onws of proof-'Tramferability of ienurei. 

Id a suit brought to recover possession of certain lands forming part of the 
putnl estate of the plaintiffs and constituting the ryoti holding of one Mongola 
Akund, which lands were sold in execution of a money decree [90] against 
Mongola Akund. and purchased by the defendant, the defendant set up that tho 
tenure held by Mongola Akund was of a permanent and transferable nature. 
Held, that the onus of proving the transferability of this tenure was upon the 
defendant. Doya Chand Shahu v. Annand Chunder Sen {!) not followed. 

[R.. 13 M. 60 (6t); 25 C. 396 (907) (F.B.) ; 9 C.W.N. 144(146); iC.L.J. 557(559).] 


1887 

AUG. 18. 

Appel- 

LATB 

Civil. 

IS C. 89. 


The question raised in this appeal was one of onus of proof arising 
under the following circumstances. The lands, the subject-matter of 
this suit, formed part of a putni belonging to the plaintiffs, and consti¬ 
tuted the ryoti holding of one Mongola Akund. In execution of a money 
decree against tho said Mongola Akund, the lands were sold, and pur¬ 
chased by the defendant Durpa Govind Sirkar, who, in due course, took 
possession through the Court. The plaintiffs thereupon brought this suit 
to recover khas possession, upon the ground that the holding of Mongola 
Akund was a Don-transferable one, and that, therefore, Durga Govind 
Sirkar acquired no title under his purchase; that in fact he was a tres¬ 
passer and was liable to he evicted. The defendant. Durga Govind’s case 
was that the holding of Mongola Akund was of & permanent and trans¬ 
ferable character, and that, therefore, be acquired a valid title by his 
purchase. 

The Court of firstinstance held that the onus of proof lay on the defend¬ 
ant, Durga Govind Sirkar. and being of opinion that the latter had given no 
evidence to Drove that the holding was transferable, decreed the suit in 
favour of the plaintiffs. On appeal by Durga Govind, the District Judge 
held that the burden of proof was on the plaintiffs, and accordingly remand¬ 
ed the case to the Court of first instance for re-trial. The plaintiff appealed 
to the High Court against this order of remand. 

Babu Grija Sunker Mozumdar and Babu Bari Mohun Chuckerbutti 
for the appellants cited Perhlad Sein v. Doorgapershad Tewaree (2) Sokodwa 
V. SmMSr RamMonee Mohurirv. AlleemodeenKi)- Rajkishen Mookerjee 
V. Pearee Mohun Mookerjee (6); Beharee Sakoo v. Puryag Mahtoon (6) • 
Eyes y.Mooneerooddeen Ahung (7); Batdi Ahir v. Bhogohuity Koer (8). , ’ 

[91] Baboo Doorga Mohun Das and Baboo Bkubun Mohun Das for 

the Chand S)iahay. Anund Chunder Sen (l); 

Sumbhoolall Gtrdhurlall v. Collector of Surat (9). 


T .1 * No. 84 of 1887 against the order of F. J. G. Campbell Eeo 

(lUSw.Tm. 82=20 W.R. 138. 

(6) 23 W. R. 291. (7) 24 W. R. 6. ^8) n aL r! 476. 

(9) 8 M.I.A. 1 (39). 
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JUDGMENT. 

Tlio jiulginenb of the Court (MiTXEU, OEfg. C. J., and Ghose, J.) was, 
omitting tho facts as above set out, as follows :— 

Thctiuestiou arises, upon the respective allegations made by the 
pluintilVs ami the defendants, whether the plaintiffs are bound to prove, 
before they can succeed, that the holding is of a non-transferable character, 
or whether they are entitled to recover, if the defendant Durea Govind 
fails to prove that the holding is transferable. 

It seems to us, upon the admitted facts of the case, that the onus 
lies upon the defendant, and that ho cannot succeed in bis defence unless 
it be proved that he has a title to hold the land as a tenant under the plaint¬ 
iffs. or in other words that tho holding is of a transferable character. 

The land in suit is admittedly a part of the plaintiffs' putni; 
and as such, they are prima facie entitled to the possession of it, 
and it is for the person who questions their right to possession, by setting 
up a subordinate tenure, to establish his title. The defendant. Durga 
Govind, in the present case, sets up as against the plaintiffs a permanent 
and transferable tenure, and if he proves it, and not otherwise, he would 
be entitled to be in possession. One test which may well be applied in a 
case like this is, who would win if no evidence were given on either side, 
and it seems to us that, upon the facts admitted, the plaintiffs must win 
if the defendant does not prove the^ase set up by him. 

The question appears to us to be concluded by the authority of the 
Privy Council in the case of Perhlad Sein v. Doorqapershad Tewaree (1); 
as also by Suhodira v. Smith (2); Ram Monee Mohtirir v. Aleemooddeen (3); 
Rajkishen Mookerjee v. Peare Mohan Mookerjee (4); Beharee Sahoo v. 
Puryarj Mahtoon io) ; Byesv. Moneerooddeen Ahung (6); and Batai 
Ahir V. Bhuggobutty Koer (7). 

[92] The learned vakeel for the respondent, in the course of his 
argument, relied very strongly upon a ruling by a Division Bench of this 
Court, viz.s Doya Chand Shaha v. Anund Ckmider Sen (8). That case is no 
doubt in his favour, but it seems to us that we are bound to follow the 
principle of law laid down by the Judicial Committee in the case referred 
to above. There the plaintiff, as zamindar of Ramnuggur, sued the defend¬ 
ant to evict him from two mouzabs forming part of his zamindari, on the 
allegation that they bad been made over to the defendant’s father in lieu 
of allowance for rendering service ; that the service tenure had been deter¬ 
mined by the dismissal of the grantee from service; and that the 
mokurari set np by defendant was untrue. The defendant claimed to 
bold it as a mokurari granted to his father. The Courts in India 
found that the plaintiff bad failed to prove the precise case set up by him, 
and that there was no proof of any lease other than the mokurari 
pottah, and then upon the evidence held that the mokurari was gen¬ 
uine. The Judicial Committee on appeal were also of opinion that the 
evidence adduced bv the plaintiff was weak and defective, but not¬ 
withstanding this finding, they did not agree in the decision of the High 
Court. They observed: “ But even if it be admitted that the appellant 

had failed to establish the particular case alleged by him, it does not follow 
that the Courts below were right in leaping to the conclusion that the 
respondents bad established their right to hold the lands under their 
mokurari tenure. It is possible that the reward to Mu ddun Mobun 

(2) 12B.L. R. 82=20 W.R. 138. 
(4) 20 W. R. 421. (61 93 W.R. 291. 

(7) 11 C.L.R. 476. (8) 14 C. 382. 


(1) 12 M. 1. A. 322. 
(3) 20 W. R. 374. 
(6) 24 W. R. 6. 


646 


YII] 


KRIPAMOYI DABIA V. DURGA GOVIND SIRKAR 15 Cal. 94 


Tewarree may havo been an assignment of the rent of the villages to him 
for his life or other life interest. Tlio appellant is the zamindar : as such 
he has a title to the gross collections from all the mouzali* 

within liis zamindari. It lay upon the respondents to defeat that right 
by proving tho grant of an intermediate tenure. In their Lordships’ 
opinion there is, in the record before them, no satisfactory proof of the 
deed relied upon, or of any right or interest in those villages beyond at 
most the lifetime of Muddun Mohun Tewarree.” 

No doubt what was set up by the defendant in tliat case was the 
grant of an imcrmadiatc. tenure, bub this circumstance does [93] not make 
any difference in the principle which their Lordships laid down, and 
which we are bound to apply in this case. 

And applying that principle, it seems to us that, unless tlie defendant 
oan prove the tenure set up by him. a permanent and transferable 
tenure, the plaintiff, the admitted landlord, is entitled to enter into posses¬ 
sion. And this view has been almost uniformly taken by tliis Court, as 
would appear from an examination of the cases quoted above. 

The learned vakeel for the respondent also relied upon the remarks 
of the Judicial Committee in the case of Suvibhoo Lali v. The Collector of 
Surat (1), the said ivmarks being in p. 39. Bat it will bo observed on 
examination that they are based entirely upon the facts as found by the 
Judicial Committee on pp. 38 and 39. 

Upon all those considerations we are of opinion that the onus of proof 
in this case is upon the defendant. 

The Court of first instance, as already mentioned, held, as we under¬ 
stand its judgment,,that the defendant had failed to prove that the tenure 
was of a permanent and transferable character, he having given no evi¬ 
dence in support of his allegation. There is no finding by the Appellate 
Court upon this part of the case, and we accordingly called upon the 
vakeel for tlie respondent to state what evidence there was supporting 
the case for the defendant, and he frankly admitted that, beyond the fact 
that upon a former occasion the property had been sold in execution 
of a decree, there was no evidence showing that the tenure was transfer¬ 
able. The landlord was no party to this sale, and there is nothing to 
show that he accepted the purchaser as his tenant. That being so. it 
seems bo be perfectly clear that the defendant has nob given any evidence 
to establish that be has acquired a title by his purchase. 

The next question that arises is, whether the plaintiffs are entitled 
to recover khas possession. It is said that the tenant Mongola Akund 
has not abandoned the holding, but that he is in occupation under a 
sub-lease granted by Durga Govind Sirkar,* the purchaser. We do not 
propose to decide any question that [94] may hereafter arise as between 
Mongola Akund and the plaintiffs, be being no party to this suit. 

lb is sufficient for the purposes of this case to say that the defendant 
Durga Gobind has no right to retain possession of the land in suit, and 
to resist the claim for possession oo the part of the plaintiff. This view 
is supported by the Full Bench decision in the case of Narendra Narayan 
Boy v. Ishan Chundra Sen (2). 

The result is that the order of the lower Appellate Court must be 
reversed, and the decree of the Court of first instance restored with all 
posts. 
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T. A. P. 


Appeal allowed. 


(1) 8 M.I.A. 1. 
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APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Ghose. 

Godind Chunder Roy (Plaintij^) v. Guru Churn Kurmokar 

[Defendant).^' [9th Novemer, 1887.] 

Li.s pcndeDS— .fluciioii itvrchaser 6ojmd hy Lis peodens. 

K brought, a suit against P to recover possession of certain land. Whilst that 
suit was pending in the Court of instance, the right, title, and interest 
of P in the land svere sold in execution^ a decree against him at the instance 
of a judgment-crfditor and purchased by G- Subsrquont to C”s purchase K'a 
suit was dismissed by the Court of first instance; but AT appealed, and the Ap¬ 
pellate Court reversed the decree of the Court below and gave judgment in 
favour. G, who was not made a parly to the appeal, thereupon instituted a suit 
against K to eject him and obtain possession of the land. 

Held that the doctrine of fis pendens applied, and that 0 was not entitled to 
maintain the suit. 

Held, further, that it made no difference to the application of the doctrine 
that the decree of the Court of first instance was in favour of G's predecessor 
in title, for that decree was open to appeal, and the decree in the suit was that 
passed by the Appellate Court, the proceedings in the Appeal Court being 
merely a continuation of those in the suit; and as G's purchase was made whilst 
that suit was pending, G was still bound by the decree of the Appellate Court. 

Anundo Moyee Dmee v. Dhonendro Chnnder Mookerji (1) distinguished. 

[F..28 C. 23-4C.W.N. 740; Cons., 19 P.L.R. 1904 = 80 P R. 1903 (F.B.): R. 18 
C. 189 (194) : 4 M L.T. 172 = A.W.N. (1008) 211.] 

[95] The facts of the case were as follow :— 

The principal defendant, Guru Churn Kurmokar, instituted a suit in 
the year 1882 against Pran Gour Mozumdar, defendant No. 3 in the 
present suit, for the purpose of recovering possession of the lands, the 
subject of the present suit, alleging that they were lakhiraj, and that he 
had got them by purchase. Whilst that suit was pending in the Court 
of 6rst instance, the right, title and interest of Pran Gour Mozumdar in 
the lands were put up to sale at the instance of one Moharani Sarut 
Sunduri Debi, who held a decree against him, and on the 20th June, 1882, 
purchased by the present plaintiff in the name of Srinath Dutt, one of 
his servants. On the 13th December, 1882. Guru Churn Kurmoksr's 
suit was dismissed, but he appealed, and on the 26th September, 1883, 
the decree of the lower Court was reversed and the suit decreed. The 
present plaintiff was not made a party to that suit in the Court of first 
instance, or whilst it w’as pending on appeal, and in the present suit it 
was found as a fact that Pran Gour Mozumdar did not appear on the 
appeal which was heard and decreed ex parte. The present suit was 
instituted by the plaintiff on the 10th August, 1885, to obtain possession 
of the lands and for mesne profits, and he alleged that the decree obtained 
by the defendant in his suit against Pran Gour Mozumdar was fraudu¬ 
lent, and, being obtained ex parte in a suit to which he had not been 
made a party, was not binding on him. 


Appeal from Appellate Decree No. 648 of 1887 against the decree of Babu Pro* 
motbo Nath Banerjee, Rai Bahadur.Subordinate Judge of Uymensingh, dated the lltb 
of January 1887, reversing the decree of Babu Lall Gopal Sen, Munsiff of Attiah, dated 
the 4tb of May 1886. 

(1) 14M.I.A. 101 = 8 B.L.R. 122=16 W.R. P.C. 19. 
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JUDGMENT. 

Giiosb, J. —The lacbs oub of which this appeal arises are shortly as 
follow: The present defendant brought a suit in the year 1882 
against one Pran Gour for tho recovery of possession of certain lands. 
Pending tho suit in the Court of first instance, the right, title and 
interest of Pran Gour were sold in execution of a decree passed against 
him, and were purchased by the present plaintiff on the 20th of June 
1882. Subsequently to this, that is. on the 13th December 1882. the 
abovemontioned suit against Pran Gour was dismissed by the Court of 
first instance. Tho present defendant thereupon appealed. The purchaser 
at the execution sale, namely, the present plaintiff, was not made a party 
to the appeal; but there is no evidence to show that the defendant knew 
of the plaintiff’s purchase. On the 26th of September 1883 the appellate 
Court reversed the decree of the Court of first instance, and gave judgment 
in favour of the present defendant. The present suit is bv the plaintiff, as 
auction-purchaser of the right, title and interest of Pran Gour. against the 
defendant for ejectment: and the question that was raised in tho Courts 
below was whether the doctrine of Us pendens was applicable to 
this case. The lower appellate Court has held that it is applicable and 
has accordingly dismissed the suit. For the appellant it has been contended 
[97J by Di. Basbbehari Ghose that tho doctrioo of Us pendens does not 
apply to this case: first, because the sale at which the present plaintiff 
purchased was a sale by a Court in execution of a decree, and not a 
voluntary sale by the judgment-debtor ; and, second, because the decree 
of the Court of first instance, passed in the previous suit on the 13th of 
December 1882, was to all intents and purposes a final decree in the said 
suit until It was reversed on appeal ; and as the plaintiff was not made a 
party to the appeal preferred b y the defendant against that decree, it 

(1) 7 W.R. 226. (2j 7 M.H.O. 104. (3) 21 S49. (4) 12 C. 299^ 


The principal defendant. Guru Churn Kurmokar, appeared and filed a 
written statement, pleading amongst other things that the suit was barred 
under s. 13 of the Civil Procedure Code, and that, as the plaintiff had 
admittedly purchased the right, title and interest of Pran Gour whilst his 
suit was pending, he was bound by the decree in iiis suit. The defendant 
further denied all knowledge of the plnintitf's auction-purchase. The other 
matters pleaded in the written statement are immaterial for the purpose of 
this report. 

The Munsif gave the plaintiff a decree, holding that he was not 
bound by the proceedings in Guru Churn's suit, but the lower appellate 
Court reversed that decree, holding that the d.'ctrineof Us pendens applied, 
and relied upon the following authorities [96] in support of its decision : 
Vmamoiji Bumionceo. v. Tarini Prasad Ohose (11 ; Mayiual Frnval v. 
Sangapalli Latchviidevamma (2); Enj JUshen Mookerjee v. Eadlia Madhub 
Boldar (3) : Jharoo v. Eaj Chundcr Doss (4). 

The plaintiff accordingly now preferred this second appeal to the 
High Court. 

Baboos Eash Behari Ohose, Durfjamohun Das and Mohinen Mohun 
Chuckerbuttij, for the appellant. 

Baboo Grish Chundcr Choudhry, for tho respondent. 

The nature of the contentions urged on behalf of the appellant at the 
hearing of the appeal appears sutliciently in the judgment of the High 
Court (Norris and Ghuse, JJ.), which was delivered by— 
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ouqlit to 1)0 taken that the decree now relied unon by the defendant, viz., 
the doerco of the appellate Court, is not binding on the plaintiff. 

As to the first brancli of this argument it appears to us that, so far 
as the decisions of this Court are concerned, it has almost invariably been 
held that the doctrine of lis -pendens does apply even to the case of an 
miction-purchaser; and we do not see any reason to differ from those 
decisions. The learned vakeel for the appellant has, however, very strongly 
relied upon the decision of the Privy Council in the case of Anundo 
il/oycc Dossee v. Dhonendro Ch7inder Mookerjee (1); and he has contended 
that the observations made by the Judicial Committee in their decision 
indicate that in a case like the present the doctrine ofZis pendens cannot, 
and ought not. to apply. It will, however, be observed, upon a considera¬ 
tion of that case, that the facts upon which the observations relied upon 
by Dr. Rasbbehari Ghose were made were wholly diflerent from the facts 
of the case which we have now to deal with ; and it seems to me that their 
Lordships of the Privy Council were in no way called upon to express, nor 
did they express, any opinion whatever on that occasion upon the question 
with which we are now concerned. On turning to the report of the case 
as is given in Moore’s Indian Appeals, it would appear that a decree for 
sale was passed by the Supreme Court at Calcutta upon a mortgage deed by 
which certain properties in the mofussil were mortgaged ; that in execution 
of this decree the said properties were sold, and the plaintiff became the 
purchaser. While the suit in which the said decree was passed was pending, 
in execution of [98] another decree against the mortgagor, which was a 
money decree, his right, title and interest in those properties were sold and 
were purchased by the defendant; and the question that came up before the 
Judicial Committee was a question that was raised between these two pur¬ 
chasers. It was contended before the Judicial Committee that the sale to 
the plaintiffs was a sale in a suit for foreclosure of a mortgage, and that the 
suit for foreclosure having been instituted prior to the sale at which the 
defendant made his purchase, the latter was bound by the decree for 
foreclosure in exactly the same manner as if he were a party to the 
foreclosure suit. With reference to this content ion, their Lordships of the 
Privy Council say: " There is no foundation whatever for tjie claim so put, 
that the case to which they have been referred— The Bishop of IFin- 
chester v. Paine (2)—has really no relation to any case of this kind. 
That case merely determines this—that where there is a suit for 
foreclosure, and the mortgagor, a defendant to that suit, makes a 
voluntary alienation, pending the suit, of any part of his interest lu 
the equity of redemption, a purchaser will not be allowed after¬ 
wards to institute a new suit for a new foreclosure, the ground being 
that, if that were permitted, proceedings in a foreclosure suit would be 
endless, because every day a fresh alienation might be made in some parts 
of the proceedings. But that was simply a foreclosure suit and the 
subsequent mortgagee would be barred from instituting any new suit in the 
Court of Chancery for the purpose of enforcing the equity of redemption. 
But no suit of foreclosure ever proceeded actively, or ever was made to 
work actively, against a party who was not before the Court. That case 
simply decides that subsequent mortgagees of an equity of redemption are 
bound by a foreclosure suit. This, however, was not a foreclosure decree* 
It was a decree for sale, and a decree for sale made in the Supreme Cour 
at Calcutta had no effect whatever in rem, as it had no effect whatever ove^ 

(1) UM.I.A. 101 = 6 B.L.R. 122 = 16 W.R.P.O. 19. 
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the property in the mo/assil. The decree for sale was merely a decree in 
substance that the parties to the suit should concur in conveying and 
selling the property to a purchaser, and no such decree for sale could have 
[99] any operation whatever upon the title of persons in Ihemofussil who 
were no parties to the suit. Tboroforo it appears to their Lordships that 
the view of the case presented to them based upon the case of The Bishop 
of Winchester v. Paine, has really no application to the subject-matter 
of this suit.” 

Reading these observations by the light of the facts of the case, it 
appears to me that they have really no application whatever to the ques¬ 
tion we are now called upon to determine, that question being whether 
the doctrine of Us pendens applies to the present plaiutitT, who. according 
to the contention of the presatit defendant, made his purchase during the 
pendency of the suit, in the course of which the decree, awarding possession 
of the lands to the defendant, was eventually made. Tbe view that we 
now take, namely, that the doctrine of Us pendens does apply, has been 
taken, as I have already said, in several cases in this Court, that is, in the 
cases of Roj Kishen Mookerjee v. Radha Madhub Holdar (1); Jharoo v. Raj 
Chundcr Dass (2) ; and a recent case, namely. Kalhj Dass Mookerjee v. Sheik 
Arshad (3) decided on the 7tb December 1880, by the present Chief 
Justice and Mr. Justice Beverley. We think we ought to follow these 
rulings, and hold that the doctrine of Us pendens does apply to an auction- 
purchaser such as the plaintitT is. 

As to the second branch of the argument pressed before us. we had 
at first some doubts, but after hearing the respondent’s vakeel we think 
we ought to hold that the appellant must fail. The decree passed in the 
suit was tbe final decree pronounced on the 20th of September 1883. The 
proceedings in the appellate Court were but a continuation of the 
proceedings in the suit, and although for a time there was a decree 
in favour of the present plaintiff's predecessor iu title, yet that was a decree 
which was open to appeal, and the decree having been appealed against, 
we ought to take it that the decree of the appellate Court was the decree 
in the suit, and the sale at which the plaintiff purchased having taken 
place ponding the suit in which that [J 00] decree was pronounced, we 
think that the doctrine of Us pendens does apply to the case. 

The result is that this appeal must be dismissed with costs. 
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Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Ghosc. 


DINABUNDHU SUBMA AND OTHERS {Plaintiffs) v. BoDiA KoCH 

{Defendant):'- [l7tb August, 1887.] 

Bight of occupancy in Assam^Pykes. their rights and privileges. 

“ settlemeot from Goveroment 
goad to eject the defend-tni from certain la nda within bis holding. It was 

H TnUmlnTlh"” Appellate Decree, No. 2444 of 1886. against the decree of 

Districts, dated the 15tb of 
« decree of Babu Shibo Porsbad Chuckerbatty, Extra 
Assistant Commissioner of Gauhati, dated the 9tb of June 1886. ^ 

(1) 91 W.R. 349. /ftv jQ n ooo 

(3) Appeals from Appellate Decrees No. 54 to 67 of 1886, unreported, 
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proved that the defeodant was a desceodaot from one of the pykesviho held 
lands under the Assam Hajabs ; that the Assam Rajabs granted the to a 
certain hkherojdar ; that the pyke held the lands in suit as belore under the 
hhhetojdai : that the lakheraj was subsequently resumed by Government; and 
that the defendant had his bou‘^e and gardens on the land for a long time, and 
had paid rent for many years at Goverriment rates. 

Held, that the defendant was not liable to ejectment. 

The rights of such tenants explained and discussed, 

Tins was a suit to eject the defendant from certain lands which he 
held under the olaintiffs who were the holders of the settlement under 
Government. 

The defendant, amongst other things, pleaded that he had acquired a 
right of occupancy, liaving long held possession of the land in suit, and 
that he was thei'efore not liable to bo ejected. 

The first Court considered that, as there was no law or custom in force 
in Assam, or special contract, by virtue of which the under-tenant could 
acquire a right of occupancy, there was no reason why the plaintiffs were 
not entitled to obtain khas possession. It found on the evidence that the 
defendant was formerly the tenant of the Borooahs of Cband Kaithi. 
whose mahki rights had been acquired by the Government, but that 
upon that taking place, anv rights the defendant might have had became 
[101] extinct, and thus the plaintiffs were not bound to recognize him. 
That Court accordingly gave the plaintiffs a decree for khas possession. 

The defendant appealed, and the lower appellate Court reversed the 
decree of the first Court upon grounds which sufficiently appear in the 
judgment of the Iligh Court, cand dismissed the suit with costs. 

The plaintiffs now preferred this second appeal to the High Court. 

Baboo Jusoda Ni(nda7i Poranuviick, for the appellants. 

No one appeared for the respondent. 

The judgment of the High Court (Tottenham and Chose, JJ.) 
was as follows 


JUDGMENT, 

In this case, the plaintiff, as the settlement holder from Government, 
sued to eject the defendant from certain lands held bv him as tenant. 
The plaintiff’s allegation was that the defendant was but a chookanee 
tenant, liable to be ejected at his pleasure; while the case for the defendant 
was that the land was held by his family from generation to generation as 
pyker lands, and that he had a permanent right of occupancy and was not 
liable to be ejected. 

It was not proved that the defendant was a tenant of the description 
alleged by the plaintiff: and in fact the lower appellate Court holds this 
to be the case. 

The facts that have been found in the case by Mr. L. Johnson, the 
Judge of the Assam Valley Districts, are (1) that the defendant is a des¬ 
cendant from one of the pykes who held lands under the Assam Bajahs; 

(2) that the Assam Rajahs granted the pyke to a certain lakherajdaT l 

(3) that the pyie held the land in suit as before under the lakkerajdaT', 

(4) that the lakheraj was subsequently resumed by Government; (5) that 
the defendant has bis house and gardens upon the land for a long time and 
has paid for many years atGovernment revenue rates.” The Judge is 
further of opinion that, although upon resumption of the lakheraj, the 
defendant lost all the rights he may have bad under the lakherajdar, h® 
did not lose the rights he held under the Assam Rajahs. 
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[102] Tne Judge then says that Act X of 1859 does not apply to 
Assam, and therefore the right of occupancy as conferred upon ryots by 
s. 9 of the Act cannot be claimed : and he holds that there is no statute 
law of landlord aod tenant in Assam ; still having regard to tho laws in 
force in other parts of India, and regard being also had to the facts of the 
case, the defendant is not liable to be summarily ejected. 

We do not agreo with tho dudce in thinking that the ca«6 should 
be determined by the laws in force in other parts of India : and it apoears 
to us that ho should have confined himself to such laws as might be found 
to obtain in Assam. 

It is not necessary in this case to discuss whether Act X of 1859. or 
the occiip'iDcy sections of that .\ct, are apolicable to Assam; for wo think 
that the case may well be decided upon the facts as found by tho Judge 
and upon the common law of the country. 

What may be the common law of the country is to be found in 
the “ Selections from the records of the Bengal Government” No. XI. 
published by authority in 1853. And it appears from the report of Major 
Jenkins, Commissioner of Kevenue, Assam, dated tho I3th November 1849, 
that under the ancient Government of the country, the pi//ce system 
prevailed in Assam : that the pyics bad lands assigned to them in lieu of 
service; that latterly, they had "generally to serve for one-third of the 
year, or such as were not field-labourers, had to give so much cloth or gold 
or other article which they were employed to produce: " that besides tho 


lands granted in lieu of service, the pi/kes “were allowed to hold the village 
barri lands, without limibationas to extent and free from all direct imposts 
“ and that these lands descended from father to son, divisible amongst tho 
children according to the custom of the country that they could give 
the lands away by “ gift, or will, or by mortgage, but all the pi/kes through¬ 
out the country paid a capitation tax in lieu of, or as equivalent to a 
rent for these landsthat when personal service was not required from a 
pyke, ho paid certain rent; that in consequence of the exemption of slaves 
from taxation, and the plague of poll-tax ” and personal service, many 
pyfees were content to call themselves slaves, and concealed tbemselves 
amongst the families of slaves [103] who could protect them ; and 
this resulted in extensive cancelment of pykes; and that Mr. Scott who 
held the office of Commissioner under the English Government insti¬ 
tuted enquiry, and the result was that a very large number of persons 
were restored to the rank of pykes. The report further states "that 
the ryots are now considered to have full proprietary rights in all their 
lands of aH descriptions, and the pykes are no longer liable to arbitrary 
interference of any Revenue Officer, and no ryot could be dispossessed of 
any portion of his land except by the regular process of the Civil Court 
They can, of course, sell any portion of their lands, for. though the 
Government withheld from yielding to them a proprietary right in the 
pyke land, yet the r;>ot can dispose of his right of occunancy • the Govern- 

meet have foregone their right to interfere, and no other authority has 
any power. ^ 

Major Jenkins then says that he considers that "the estates in Assam, 
of aU descriptions and sues, are more or less freehold, and held subject 
to the only one condition of paying the Government tax on the land, and 

all the occupants are with little exception free-holders.” Referring to the 

tenants othkkerajdars. he says that they are, " to all intents, free-bolders 
also, for they were transferred by the Government of the country with 
their lands, and all that the Government surrendered was the right to tho 
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services of tlio pykes. The lands they occupy are as much their own as 
if they were held under Government, and they are not restrained from 
throwing up these lands and leaving the lakherajdars whenever they 
choose, but the abandoned lands would belong to the lakherajdars, or, it 
sold to other ryots, these would have to pay rent to the lakherajdars. ^ 

We think'that we mav well accept the above report of Major Jenkins 
as giving what the customary law of the country was under the old 
Government; and what has been understood since the English conquest 

to be the law and the rights and privileges of the pykes. 

The plaintiff in the present case, as above mentioned, is but a settle¬ 
ment-holder from Government. The written lease, as we understand it, 
does not confer upon him any permanent right; and yet seeks Jio 
eject arbitrarily a person who has, as declared [104] by the Chief Re¬ 
venue Officer of the district in 1849, a substantial interest in the land he 

occupies. . . 3 L f 

It is found by the Judge that the defendant is a descendant ot an 

old pijke who held the lands under the Assam Rajahs ; that the pyke was 

granted by the Rajah to a lakherajdar, bub that neither this circurastanoe 

nor the subsequent resumption by Government of the lakheraj interfered 

with or disturbed his right; that he held on as before as pyke ; and that 

since the resumption he has been paying a certain rent. 

Applying the common law of the country as described above, to the 

facts found, we are of opinion that the defendant is not liable bo be turned 

out at the will and pleasure of the plaintiff, and that this suit should 

therefore fail. . , ,, 

The appeal will be dismissed without costs, no one appearing fortne 

respondent. ^ • j 

jj ij jj Appcctl 

18 C. 104. 

APPELLATE CIVIL. 

Before Sir W. Comer Pctherayn, Kt., Chief Justice, and 

Mr. Justice Totienham. 

MODHUSUDDUN KoER AND ANOTHER {Defendants) V. RAKHAL 

Chunder Roy and another {Plaintiffs).* [31st October, 1887.J 

Mumif, Jurisdiction of-Bengal Civil Co^crts' Act (VI of W-ValusoftJie 

subject-viatter in dispnic—Civil Procedure Code (Act XIV of 1832), S. 283— 
ed property, Snil to establish right to—Valuation of suit. 

A Munsif has jutisdiclioo to try a suit brought under s. 283 of the Oi^ 
Ptocoduro Code to test the question whether a property which has been attaonw 
in execution is liable to pay the claim of the creditor, the value of the ^ 

being over one thousand rupees, but the amount of the debt being less than t a 

In such suits the amount which is to settle the jurisdiction of the Court is the 
amount which is in dispute, and which the creditor would recover if 
viz., the amount duo to him, and not the value of the property attached, un e 
the two amounts bappen to be identical. 

[105] Janki Das v. Badri Nath (ll.Guliari Ldl v. JadaunRai (2). 

C/iarwr V. Srinivasa Ayyangar (3), and Dayachand New. chand v. Eewc 
Dharavichand (4). followed. _- 

• Appeal from Order No. 238 of 1887, against the order of R- H. Anderson, Esq.^ 
Judge of Burdwan, dated the 13th of May 1887, reversing the order of Baboo Aoi j 
Chunder Chucketbutty, JIunsif Katwa, dated the 2ist of December 1886e 

(1) 2 A. 698. (2) 2 A. 799. (3) 4 M. 339. (4) 4 B. 516. 
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[F.. 50 P.R. 1890 ; 1 L.B.R. 1 (2); 42 P.R. 1001; 16 C.P.L.R. 161 (162); 31 C. 511 
(515) ;5 L.B.R, 208 (F.B.) = 8 led. Gas. 973 (975); Cons.. 2 N.L.R. 87 (88'- 94 
P.R. 1908 (P B.) = 74 P.W.R. 190S; R.. U.B.R. (1897 1901). Vol. 11.355 (359): 
U B.R. 1903. C.P.C. p. 19; 30 M. 335 = 2 M.L.T. 116=17 M.L.J. 95 (F.Bl • D. 
17 A. 69 (73).] ^ ^ ’ 

In this case Satish Chunder Roy and Rakhal Chuoder Roy, having 
obtained a decree against one Radhabullubh Koer for the sum of Rs. 400, 
attached certain immoveable property in execution of this decree. Modbu- 

suddun Koer. a son of the judgment-debtor, put in a claim to the pro¬ 
perty attached, asserting that he had purchased it from his father; this 
claim was allowed, and the property released from attachment. 

The decree-holders thereupon brought a suit in the Court of the 
Munsif of Cutwa against the judgment-debtors for a declaration that the 
property attached did not belong to tho son but to the father, and that 
the conveyance to tho son was a collusive one in fraud of the decree- 
holders. 

The judgment-debtors contended that the Munsif had no jurisdiction 
to hear tho case, inasrnucli as the value of tho propertv rn suit was more 
than Rs. 1,000. The Munsif held that the actual value of the suit being 
Rs. 1,435 he liad no jurisdiction to try the case, and returned the plaint 
for presentation to tho proper Court. 

The decree-holders appealed against this order on the ground that 
the meaning of the words ” value of the subject-matter in dispute,” in 
s. 20 of Act VI of 1871, referred, in the case before the Court, to’ the 
amount of the decree sought to be executed, and nob to the market value 
of the property itself. 

The District Judge held that the amount which settled the juris¬ 
diction of the Munsif was the amount of the debt, and not the value of 
tho property attached; and remanded the case to the Munsif for 
trial. 

The judgment-debtors appealed. 

Baboo Jogendra Nath Bose, for the appellants, contended that the 
Munsif had no jurisdiction in suits involving a Question of title to 
land of a value higher than Rs. 1.000. that the plaint in the suit showed 
that the suit was of that nature, for it prayed that the property referr¬ 
ed to might be [ 106 ] declared to belong to the father and for a'declara¬ 
tion that the property might be held liable to be sold in execution of 
the decree; that the principle of tho case of Ahmed Mirza Sakeb v. 
Thomas (1) was applicable, and cited Mufti Jalaluddeen Mahomed v 
Shohorullak {2). 

Babu Trailokhya Nath Mitter, for the respondents, contended that they 
did not claim possession of the property attached, but only an interest 
therein to the amount of the decree ; and cited Janki Das v. BadriNath (3)- 
Guhari Lai v Jadmm Bai (4); Krishnama Chariar v. Srinivasa 
Ayyangar (5); Vayachand Nemchandv. Hemchand Dharamchand (6) • and 
Durga Prasad v. Rachla Kuar (7). 
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JUDGMENT. 


The judgment of the Court (Petheram. C.J., and Tottenham J) 

was delivered by ' ** 

Petheram, C.J.— Wo thick that this appeal must be dismissed. 


(2) 15 B.L.R. Ap. 
(6) 4 B. 515. 


1 . 


(1) 13 C. 162. 
16) 4 M. 339. 
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1887 The question which is raised before us is whether the Munsif has 

OCT. 31. juris liction to trv the suit which is brought to test the question, whether 
a pro])ei ty which has been attached in execution is liable to pay the 
Appel- creditor, the value of the property being over one thousand 

LATE rup<}es, l)ut tiie amount of the debt being less tlian one thousand rupees. 
Civil. The question has never hecn actually before this Court so far as 

— anuears from the hooks, but it has been before the Courts of Bombay, 
15 C. 101. Allahabad, and these Courts have decided that the amount 

which is to settle libo jurisdiction is the amount of the debt and not the 
value of the property. We tiiink that, even if we had any doubt upon 
the point, it would be right to follow those decisions, as they all appear to 
be uniform: but beyond that, and speaking for myself, I agree entirely 
with those decisions. The anaount w'nich is to settle the jurisdiction of 
tlie Court is the amount which is in dispute, and the amount which is in 
dispute is the amount which the execution-creditor will recover if be is 
successful, and the only amount which ho would recover, if he is successful, 
would bo tho amount of his debt and [107] not the value of the property 
attaclied, unless the two amounts happen to be identical, 

For these reasons we tlhnk that the decisions in Madras, Bombayand 
Allahabad are correct, and they must be followed. 

Some cases have been cited which were decided by this Court, but 
those cases are not in point. The only question decided in those cases is, 
whether in a suit of this kind, where only declaratory relief is sought for, 
a fixed Court fee or an ad valorem fee is to be paid ; but they do not deal 
with the amount of the ad valorem fee if such a fee is payable: therefore 
those decisions have no bearing on this case, and need not bo further noticed. 
The appeal is dismissed with costs. 

T. A. P. Appeal dismissed. 

15 C 107. 

APPELLATE CIVIL. 

\ Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Tottenham. 

SatgEURI {Defendant) u. MuJIDAN {Plaintiff).* 

[31st October, 1887.] 

Second Appeal—Rent suit—Denial Act VIU of 1869. s. I0‘i—Bengal Tenancy Act {VlUi 
of 18851. s. Ib'i—Goieral Clauses Act [ll of 1868) s. 6. 

The word "proceedings ” in s. 6 of Act I of 1863, as applied to a suit, means 
the suit as an entirety, that is, down to the final decree. 

A second appeal, therefore, to the High Court, on a question of the amount 
duo as rent, will not He when the suit was instituted previous to the passing of 
Act VIII of 1885, although the judgment in the suit was delivered, and the first 
appeal therefrom beard, subsequently to the passing of that Act. 

Hurrosundari Debt v. Bhojohari Das Manji (1) approved. 

[Rel. on, 7 A.L.J. 1070 (1073) = 8 Ind. Cas. 8 ; R., 16 C. 267 (274) (F.B,).] 

* Appeal from Appellate Decree. No. 233<ofll887, against the decree of P. Peterson, 
Esq., Judge of Purneah, dited the 2ad of November 1886, reversing the decree o 
Baboo Lai Singh, Rai Bahadoor, Munsif of Kissengunge, dated the 17th of Mate 
1886. 


(1) 13C.86. 
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This was a suit brought; by a landlord against bis tenant on the 
15th October, 1885, for arrears of rent. The only question raised in the 
suit was whether the annual jumma payable by the defendant was 
Rs. 15 as claimed by the plaintiff, or Rs. 11 as alleged by the defendant. 

On the 17th March, 1886, the Munsif decided the ease in favour of 
the plaintiff on the jumma alleged to be payable bv the defendant 

[108] Toe plaintitf appealed to the District Judge who. after remand¬ 
ing the case to the Munsif for a further examination of some of the 
witnesses already examined, gave bis final decision on the 2nd November 
1886, reversing the decision of the Munsif, giving the plaintiff a decree at 
tho annual jumma claimed by him. 

The defendant appealed to the High Court. 

Babu Jogendra Nath Dose, for the appellant, contended that the Judge 
had been in error in remanding the case, and that he had also overlooked 
important documentary evidence. 

Babu TarKcfeiVai/t for the respondent, contended that under 
s. 102 of Bengal ActVfll of 1869 no appeal would lie, s. 6 of the General 
Clauses Act preventing Act VIII of 1885, which repealed Bengal Act 
VIII of 1869, from applying. 


JUDGMENT. 

The judgment of the Court (Petheram, C.J., and TOTTENHAM, J ) 
was delivered by 

Petheram, C.J.— Wo think that no appeal lies in this case, and that 
the question is really concluded by the authority of the case of Ilurrosun- 
dari Debi v. Bhojohari Das Maiiji (l). 

The suit is a rent suit which was brought bv the landlord against his 
tenant to recover a sum of rent. During tho time that such suits were 
governed by Bengal Act VIII of 1869, no second appeal lay to this Court by 
reason of there being a question involved in the suit as to the amount of 
the rent. After the suit was commenced, and before the decree, Act VIII 

act, amongst other things, repeals Bengal 
Act VIII of 1869, and provides that in cases of this kind, where 
this peculiar kind of dispute arises, an appeal shall lie. It'may be 
that at first sight it would look as if that was intended to relate to 
all suits that were then pending; but when one comes to look at s 6 
of the General Clauses Act of 1868. it will be seen that it provides 

that the repeal of any Statute, Act, or Regulation shall not affect anv 

proceedings commenced before the repealing Act shall have come into 
operation. The word proceedings- there, as applied to a suit 
p09] means, I think, the suit as an entirety, that is to say, dowo to the 
final decree, and inasmuch as the other ground of appeal can onlv be let 
m by he repeal of s. 102 of the older Act. this appeal is. we think 
prohibited by the effect of s. 6 of the General Glauses Act, which says that 
the proceedings shall not be affected by the repeal of the Statute As T 
said bsfore, I thmk that the matter is coeoluded hy the de sion o 
Burromndar, Deh v. Bko,ohari Das Manji (l), and that it is not nLs- 

lerM " rTnde that with that decision we entirely 

gfo^nd that no aroeanr ”" ™ ‘*>0 


T. A. P. 


Appeal dismissed. 


(1) Id 0. 66. 
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CRIMINAL REVISION. 

Before Mr. Justice Norris and Mr. Justice Ghose. 


In the matter of the petition of Ahmed Mahomed. 
Mahomed Jackapiah & Co. v. Ahmed Mahomed.* 

il3th October, 1887.] 

Inspection of Documents iu Criminal Case—Discovery—Power of Court to order inspec- 
tiofn—Criminal Procedure Code^ 1882, ss. 9i-99—Search Warrant, Form and 
imlidity of. 

A and T, the latter of whom was the book-keeper in the firm of J. M. <£ Co., 
were charged, on the complaint of that firm, with cheating by having dishonestly 
induced them to deliver to A certain sums of money between 1862 and 1887. 
and with having abetted each other in the commission of the said ofience. The 
offence charged was tarried cut by remitting to make entries in the account 
books of sums duo by A to the firm, and by making false entries therein of pay* 
ments by A. Whilst the charge was pending the Presidency Magistrate, before 
whom the charge bad been made,granted a search warrant in the following termer 
‘‘ To lD>pector M.—Whereas A and another have been charged before me with the 
commission or suspected commission of the offence of cheating, and it has been 
made to appear to me that the production of kbatta books for the years 1682 to 
1887 is essential to the inquiry now being made, or about to be made, into the 
said offence, or suspected offence.this is to authorize and require you to search for 
the said property in the house of A, No. 13. Pollock Street, and if found to pro¬ 
duce the same forthwith before this Court.” execution of this warrant 

certain books and papers found in the house of A were seized and taken posses¬ 
sion of by the police, and of those books and papers tbe Magistrate, on the ap* 
plica*ion of the prosecution, made an order for inspection. On a rule granted 
by the High Court to show cause why the order for inspection should not be set 
aside, it was contended that ihc search warrant had been granted without pro¬ 
per judicial inquiry and upon insufficient materials; that it was bad on the 
face of it. as it did not ” specify clearly,” as directed in Form VIII, sch. V of 
the Criminal Procedure Code, whose kbatta books were to be produced; and that 
there was nothing in tbe criminal law to enable a Court to make an order for 
inspection of documents by tbe prosecution in a criminal case. Beldper 
Norris, J.. that assuming tbe contention as to the search warrant arose on the 
rulo as granted, tbe warrant must be looked at as a whole, and so looked at it 
suCBciently clearly showed that it was the kbatta books of A which were referred 
to as being essential to the inquiry, and tbe objects of the directed search; nor 
was there anything to show that the warrant was issued otherwise than regularly 
and in due course. 

Per Norris, J.—Though the Courts in England have constantly refused to 
compel discovery in criminal cases, on the ground that no man should be com¬ 
pelled to produce evidence to criminate himself, the Legislature in this country 
has authorised tbe production, and under certain circumstances tbe compulsory 
production, of an accused person’s documents in Court. When once an accused 
person’s documents are in the possession of tbe Court by virtue of tbe due execu¬ 
tion of a search warrant issued under the provisions of s. 96 of the Criminal 
Procedure Code, there is no distinction between such documents and those of 
any description found upon bis person at the time of bis arrest, or on bis premises 
at the time of or subsequent to, his arrest, and it was never doubted that the 
latter may be used in evidence against him. If, as laid down in the case of 
Dillon V, O'Brien (1), tbe right to seize and detain property of any description 
in the possession of a person lawfully arrested for treason, felony, or misdemea¬ 
nour. rests ” upon the interest which the State has in a person justly o* 
reasonably believed to be guilty of a crime being brought to justice, and in a 
prosecution once commenced being determined in due course of law,” a right to 
inspect such property must exist as well as a right to seize and detain it. and the 

Criminal Revision No, 258 of 1887i against the order passed by Syud Ameer 
Hossein, Presidency Magistrate of Calcutta, Northern Division, dated the 23rd ot 
August 18S7. 

(1) 20 Irish L.R. SOO. 
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proper persons to inspect it are those conducting the prosecution. It would 
moreover, be unreasonable that tbo police or those conducting the prosecution 
should not have an opportunity of inepectiog and examioing documents, &c. 
found 00 a prisoner when arrested, or on his premises at the tinae of, or subsenuent 
to, hjs arrest, before leodering them in evidence. 

Per (?;iosc, J.-Tho contention as to the validity of the search warrant did 
not arise on the rule as granted, but semble, that tho search warrant wa-. bad in 
law. DO summons under s. 94 of the Criminal Procedure Code [111] b'virio 
been, in the first lustancu, issued for the production of tho documents and there 
Doing no evidence to show that they would not be produced on summons only - 
that althouch the %varrant was not specific, still, inasmuch as no obionion w’as 
raised to the form of tbo warrant before the Magistrate, and the accu.scd had not 
been prejudiced by reason of the specification of the documents being somewhat 
indistinct, and it was clear what was really meant, the objection as to the form 
of the warrant should be disallowed. 


Per Gkose. J.—There is no doubt that b? the criminal hw of rhis countrv 
as laid down ID the Criminal Procedure Codes since 1801. an a person 

may bo compelled CO furnish evidence, tho production of which minht h.avo (he 
eScci of criminating him. The Magistrate has to determine, at the time when 
bo makes an order under s. 94 of the Criminal Procedure Code, or issues a search 
waitani under s. 96, whether tbo documents are necessary for the inquiry but 
when they are brought into Court tho inspection should not rest witli ‘be 
Magistrate who does not prosecute and has no interest one wav or the nther in 
the result of the pro.secution. It h reasonable that those who conduct tbo prosr.- 
cuiion should have such inspection, for the production of such docuin^-nts U for 
the purpose of using them in evidence, and this could not be done unleV the 
prosecution had an opportunity of inspecting them. In the case of a search or 
aeizucohy tho Police under Chapter XIV of the Criminal Procedure Code the 
pro^cutor would necessarily have an oppor unitv of looking at the documents 
and articles seized, and there IS no reason why be should not have the J une 
opportunity or privilege where under tho order of the Court, anv particular 
document or other thing is seized under a search warrant, and brought up to the 

do^-ument or thing is se'z^d 
and brought before the Court, it seems that the Legislature, while providing for 

ho seizure and production in Court of documents. &c.. intended by implication 

that the prosecution should, under the order of the Court, have the power to 

inspect them, and determine whether they should go in as evidence. ^ 

Held, jxr CuriaTn-For the reasons abovegiven-that the Magistrate bad power 

to allow the inspection, but such inspection must bo limited to the bocks named 
in the aearcb vvacraiit, uiujlu 


[F.. 


“P®"- C.W.N. 1209 {12121 = 14 CrLI AM 
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The petitioner anti one Topun Rimchore were charged on the eon 
plaint of Jaokimah Mahomed & Co., under es. 418. 420, and 109 of 
Penal Code, with having cheated the complainants by havine dishonPsM 
induced them to deliver to the petitioner certain'surs of money o 
various specified occasions betwoen 1882 and 1887 in Calcutta, and wit 
having abetted each other m the commission of the said offence Th 

m 9 l ™ the book-keeper in the complainants ’ firS 

carried oo, in accordance with an agreemen 
to that effect between the two accused persons by his omitting t^mak 
entries of sums due by the petitioner, and by making false entries of na> 
ments by him m the books of the complainants’ firm ^ 

V fk ® n* before the Presidency Magistrate for th 

Northern Division of Calcutta, and warrants iasuPfl ! i 

made on behalf of the complainants, the Magistrate on 20th’‘’Cusi 

o?rusi«Zfthr™Motr! to ^arir to a^^^^ 

of the petitioner’s bnainoss for the years 1882 to 1887°iDotoive!' as beto, 
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eiiseotial to tlie enquiry into the above charges; and in execution of this 
warrant certain books and papers found in the house of the petitioner 
were seized and taken possession of by the police. Various applications 
to set aside the search warrant were refused by the Magistrate, who- 
evontuallv made an order on 23rd August for the inspection by the pro¬ 
secution of tlie hooks found by the police at the petitioner’s place of 
i)usiuess, such iospection bo take place in the Court House in the presence- 
of the petitioner and an officer of the Court. 

The petitioner, after applying to the Magistrate to set aside the 
order for inspection, applied, on petition, to the High Court, and a rule 
was issued calling on tho prosecutors to show cause why the order 
granting inspection should not be set aside, and an order made that, 
pending the hearing of the rule, there should be no inspection by the 
prosecutors of tho books and papers of the accused. 

The Advocate-Goneral (Mr. Pdul)^ Mr. Garth and Mr. Adkin appear¬ 
ed to show cause. 

Mr. Hilt Mr. Palit, and Babu Rally Nath Mitter, in support of 
the rule. 

The facts of the case and the arguments are fully stated m the 
judgment. 

The following judgments were delivered by the Court (NORRiS and 
Ghose. JJ.). 

JUDGMENTS. 

Norris, J. -On the 20th August, Hadjee Jackariah Mahomed & Co... 
through 'Sh. Hume, their attorney, applied to the Presidency [113] 
Magistrate of the Northern Division of Calcutta for warrants for the 
arrest of Ahmed Mahomed and Topun Ramebore on charges of cheating 
and abetment thereof. 

In support of the application, Noor Mahomed, a member of the pro¬ 
secutor’s firm, was examined on solemn affirmation. His deposition was 
as follows :— 

“ I am a member of Hadjee Jackariah and Co. I have been araemner 
ot that firm since 1874. I know the first dsfeudant Ahmed Mahomed, 
He is a boat owner. He has had business with us since 1879. He kept 
a fioating account with us. The first defendant’s ledger was kept by 
Topun Ramchore in my office. He used to make entries in the cash-book 
occasionally. When defendant No. 1 came to my office for money I used 
to ask defendant No. 2 to look at the ledger and say whether No. 1 had 
a credit balance. No. 2 always said he had credit balance. Day before 
yesterday No. 1 came to my office and asked for Rs. 300. We 
sent for his ledger. After examining it we found Rs. 800 on the 
debit side. No. I said “this is not correct; I have to get money 
from you.” We got suspicious and examined his accounts from 1882 
up to date. The result was that the first defendant had overdrawn 
upwards of a lac of rupees. 0<i the 30th April 1887, the ledger, 
as written up by Topun the defendant No. 2, showed a balance of nearly 
Rs. 5,000 in favor of the first defendant, hut this was not correct. The 
correct account showed nearly Rs. 8.000 against him. On the 13bh of 
May 1887, we paid him (first defendant) Rs. 1,200. This is the entry 
for the Es. 1,200. On the 19th May 1887, we paid him Rs. 800. On 
the 28th June last we paid him Es. 3,000 in notes. These first bu“ 
third payments were made in Topun’s presence. I handed over the 
money to Topun, and he paid them to the first defendant. I made thes9 
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paymeots on tha belief that there was a balance in his favour. If I knew 
that there was no balance in his favour I would not have made any pay¬ 
ment. Defendant No. 2 made a statement to Mr. Hume. This is ft 
^produced and marked A).” 

Topun Ramcbores statement to Mr. Hume was made in answer to 
questions put by that gentleman. The statement, question and answer, 
is as follows:— 

[114] “ Q.—I am going to ask you some questions ; you can answer 
them or not as you like. 

" A .—Whatever you ask I will give truthful answers to. 

“ Q —Whose servant were you ? 

‘‘ Hadjee Jackariah Mahomed & Go’s. I was their writer. 

“ Q. —What books did you keep ? 

A. —I kept the nund, the ledger, and sometiines the cash-book; 
the ledger for 1887 is all in my writing. 

Q‘ Messrs. Hadjee Jackariah Mahomed & Co. have examined the 
ledger for five years past from which they have discovered that much 
cheating has been going on. - Do you know anything about the cheating, 
and are you willing to tell me about it ? 

" A.~l am willing to tell you what I know about it, and tho whole 
truth. I know everything about it. 

Q.—Very good, what you know tell me. 

"A .—In 1882 Ahmed Mahomed said to me I will give you Rs. 20 in 
every Rs. 100 if you will make a qoolmal in my account with the firm, so 
that I can get (laida) more money. I agreed to this, and I commenced to 
make a goohial. 

‘'Q -—What sort of a goolmal"? 

“/I.—If he took Rs. 2,000 from cash. I omitted to write it in ledger 
and out of the Rs. 2,000 I will get Rs. 400 from Ahmed Mahomed at his 
house. I used also to do as follows (usia bhee kia). If he took Rs. 2.000 
from the cash, I used to credit him with this sum in the ledger 
In February 13th 1887. Ahmed Mahomed took from the cash in my pre¬ 
sence from the hands of Noor Mahomed Rs. 1.500. This Rs. 1,500 I never 
entered in the khatyon, but I did in the cash-book. On the 6th March 
1887, he took Rs, 1,500. I entered this in the cash-book, but not in the 
ledger. 1 did this intentionally Uumuj ke chordia). On the 7Dh Anrif 
1887, he took from cash Rs 2.000. This amount I credited him within 
the khatyon. On the 24th April 1887. be took Rs. 4.000. and I wrote in 
the khatyon RsJOO. On the JOth January 1887. I credited in the 
khatyon Rs. 1.500 in the name of Ahmed Mahomed, but I received from 
him that ^av only Rs. oOO, which I credited in cash-book. On the 30th 
January 1887, I received from Ahmed Mahomed Rs. 900. but in the 

R 1 30th April I credited him 

[418] with 1.000. hub on that day I received nothing from him. 

Ahmflfl used to come for money a man used to come with 

T fc • ^fa-homed, used to ask me. “Ahmed 

Mahomed ke hsab katsa hat ; and I used to say Usko juma hat " I 

M rfhai^orf ha^; iz 
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“ -According to your kliatyon in what state is Ahmed Mahomed’s- 
account for 1887 on 30th April 1887. that is, from January to 30th 
April 1887? 

' .1.—He has to receive a little more than Rs. 5,000, but this account 
is false. Iladjee Jackariah Mahomed it Co. in truth ought to receive from 
Ahmed Mahomed Rs. 8,500. 

" Since 1882 up to 30th April 1887,1 have falsified Ahmed Mahomed’s 
account to the extant of Rs. 70,000. 

' At 2 I’.M. to-day I went to Hadjee Jackariah Mahomed’s office and 
asked the servants for the books of 1886-1887 ; they said the books were 
upstairs. I said bring them down. They said saheb logue have gone 
out; the books (dw/iwr 6und hai). I asked where the sahebs were. By 
sahcbs I mean my masters. I went upstairs and saw the books being 
looked at by one Tyub. He is a writer. I saw him looking at the account 
of Ahmed Mahomed. I then got suspicious {hiimara dil max shuk paidd 
him) that whatever ffoo/maf was in the account would be discovered {khubber 
malum hotja). I went to Ahmed Mahomed at his house at Nibbotollah 
Gully. He was asleep. I asked his wife to wake him. She did so. I went 
and said to him : The saheb logue are looking at your account, on that 
account {yihsubab sc), you go to them and tell them you have taken all 
the money, and that whatever money you have got you will give them and 
ask them to forgive you. He then said to me, don’t take or mention my 
name {himara uainmut lo) ; you take it all upon yourself [tumara oopat 
sub lo) and say you did it all. and if afterwards they do [116]. anything 
I will spend money to defend you [rupia khuruch karagetumko hha’ 
chanc kc waste) \ you say the cash was with Noor Mahomed, and that if 
you made mistakes ibhool kya) Noor Mahomed knows it all. I then said 
I will not tell all these lies. If you don’t go, they will be angry, and will 
take out warrants against us and arrest us, and then your izzut (respect) 
will not remain. He then said you go; lam getting fever ; go home and 
lie down and say you are not well {tubeeat accha nahi). 1 said I would not 
tell these lies; that I was going to the sahebs. I left Ahmed Mahomed, 
and as I was going to office I met with Hadjee Vydanab, one of my mas¬ 
ters, in the street and told him everjthing, and he took me to you 
(Mr. Hume.) I have got Rs. 1,500 or Rs. l,600io notes, and Rs. 700or800 
in jewellery left from this fraud, and if my masters will take this property, 
1 will give it up. I have received in this fraud from Ahmed Mahomed 
about Hs. 9,000.” 

After hearing the application the Magistrate granted a summons 
against the defendant No. 1, Ahmed Mahomed, and a warrant against 
defendant No. 2, Topun Ramchore. 

On the same day, after grant of process against the defendants 
Mr. Hume, upon the same materials upon which be bad applied for warrants, 
applied “ for a search warrant to search the premises No. 13, PoUook 
Street. Calcutta, the place of the business of the accused Ahmed Mahomw 
for the books of bis business for the years 1882 to 1887 inclusive.” Th^ 
application was made in the presence of Ahmed Mahomed who happeu®® 
to be in the Magistrate’s Court as a complainant in a case, and th® 
Magistrate called his attention to the fact that such application was bem^ 
made. 

The Magistrate’s order upon this application was “ issue search 
warrants.” The search warrant was in the following terms:— 

” To Inspector Merriman— 
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" Whereas Ahmed Mahomed and another has been charged before 
me of the commission, or suspected oommissiou, of the offence of cheat¬ 
ing, and it has been made to appear to me that the production of kbatta 
books for the years 1882 to 1887 is essential to the inquiry now being 
made, or about to be made, iuto the said offence or suspected offence; 

[117] ' ‘ This is to authorize and require you to search for the said 
property in the house of Ahmed Mahomed, No. 13. Pollock Street, and if 
found to produce the same forthwith before this Court; returning this 
warrant with an endorsement certifying wbat you have done under it 
immediately upon its execution. 

“ Given under my hand and seal of the Court, dated this 20th day of 
August 1887. 
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(Sd.) SYUD AMRER HOSSEIN, 

Presidency Magistrate, 
Calcutta, N. Division,” 


The search warrant was executed on the 21st August. What was 
done io pursuance of the search warrant appears by an endorsement 
thereon, which is as follows ; 

” Warrant executed in the presence of the following gentlemen by 
Inspectors Merriman and ilefferman on the 21st August 1887, vie .:— 
Mr. Upton, Attorney-at-law, Mr. Manuel, Atborney-at-law. Hadjea Yusuff 
Mahomed, Hadjee .^bdoola Dagma, Hadjoo Noor Mahomed, Hadjee 
Abdoola Zackariah Solyman, Mahomed Moosa and defendant Ahmed 
Mahomed. 

“The following books and papers were found at No. 13. Pollock 
Street. 

Room on ground floor. 

“ 1. Nine khattas, one marble pauer cover book, and some loose 
papers. 

“2. On a wooden almirab, 11 khattas, four marble paper cover 
books. 

■‘3. Inside the same almirah, three khattas. 

“ 4. On 1 wooden tucktapose, one khatta. 

'■ 5. On the wall, three files of papers. 

G. One wooden box, locked, containing some khattas and papers. 
The box after being locked is taken over by the Police, aud the key kept 
with Moosa, defendant's son. 

7. Inside a large wooden box, three small bundles of manuscript. 

“8. In an adjoining godown in a wooden box with brass clamps 
some loose papers. 

9. In an inner godown, the door of which was locked, inside a roll 
of canvas, six khattas. 

C118] ‘ At this stage Hadjee Osman arrived. 

10. In a wooden chest on a table, one kbatta and four press copy 
letter books. 


Upstairs bed room. 

11. In au almirah, glass panes, .two envelopes containing 
manuscript. ® 

“ 13. On the top of a box, nine khattas and 1 torn khatta. 

«. 2.'' another almirab. four small khattas. 

14. Three files of papers. 

‘ 15. On an iron sate, eight English bound books. 
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“ 16. On the top of another almirab, one khatca and one bundle of 
papers. 

“ 17. Inside a Bombay carved almirah. six small khattas. In the 
drawer thereof, two khattas, one bundle of papers. In another drawer 
. thereof, one bundle of papers. 

18. In a wooden almirah a bundle of letters. 

19. One wooden box, locked, containing papers, the key with 
Hadjee Mahomed Yusuff. 

20. Inside the small iron safe opened by Hadjee Yusuff Mahomed, 
3 G.C. notes of Rs. 100 each, R/91 26200, 26199, 26198 not taken. One 
Bengali document on Re. 1 stamp paper which is kept inside wooden box 
No. 19. 

‘ 21. In a glass case adjoining, two small kbattas and two letters. 

At this stage Babu Mohendro Nath Dutt, pleader for defendant, 
came in. In the adjoining room Hadjee Ahmed Ismail here comes with 
the keys of the two safes. 

‘ The one in this room is opened ; only jewellery found. In the large 
safe onened in the first room nothing found except some title-deeds, &c., 
not taken. 

22. In the office room, in a tiled shed outside the house, a large 
chest full of books. 

23. In the upper shed, over the coach-house, two khatta books, 
one file of old papers, one account book. 

All the above are contained in three wooden boxes and two gunny* 
bags which were sealed by defendant's people before taken away by the 
police.” 

On 22nd August, Mr. Pittar, an attorney, appeared before the 
Magistrate on behalf of Ahmed Mahomed and [119] applied that the 
warrant might be set aside, and that the prosecutors might not be allowed 
to inspect the books found by the Police on the premises No. 13. Pollock 
Street, on the previous day. Mr Hume opposed the application, and it was 
refused. 

On Mr. Hume’s application the Magistrate ordered that the prosecu¬ 
tors should have inspection of the books on notice to the accused Ahmed 
Mahomed. 

On the same day the following notice was served upon Ahmed 
Mahomed:— 

Take notice that we, on behalf of the prosecutors abovenamed, 
propose to-morrow, Tuesday, the 23rd day of August instant, at 12 o’clock, 
at noon, with the permission of the Magistrate of the Northern Division 
of Calcutta, and in company with a member of prosecutors’ firm, to 
inspect in the Court of the said Magistrate the several books and 
documents, now lying there and belonging to you. This notice is given 
you in order that you may, if so advised, attend at the said inspection 
either personally or by solicitor or some other representative.” 

On 23rd August, Mr. Wheeler, an attorney, appeared before the 
Magistrate on behalf of Ahmed Mahomed, and applied to have the search 
warrant set aside ; the Magistrate refused the application. Mr. Wheeler 
then applied fora postponement of the inspection of the books for four 
days to allow him to get complete instructions ; but the Magistrate de¬ 
clined to grant a longer postponement than 24 hours, and directed the in* 
spection to take place at the Court House in the presence of the accused 
or his agent, and an officer of the Court, on the following day. On 24tb 
August, Mr. Chatterjee, counsel for the accused, applied to the Magistrate 
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to set aside tbe search warrant, which he refused to do. and directed that 
the inspection should take place in the Court House, in the presence 
of Ahmed Mahomed or hia agent, and an officer of the Court. The inspec¬ 
tion of tbe books thereupon commenced in tbe Magistrate's office, in the 
presence of a pleader on behalf of Ahmed Mahomed, of Mr. Hume, of 
Noor Mahomed, and of two officers of the Court. 

During the progress of the inspection au account of Topun Ramchore 
with Ahmed Mahomed was discovered in the books [120] for the 
year 1882, showing payments of various sums of money by Ahmed 
Mahomed to Topun Ramchore amounting to Rs. 4.158; and certain 
entries in one of the khatta books were initialled by Mr. Hume, who 
brought the fact of the alleged discovery to the notice of Ahmed Mahomed’s 
pleader, and requested him to go and see the book, which the pleader 
declined to do, saying, “what is the use of my going. ” 

On the 25th August Mr. Bonnerjee applied to us for a rule calling 
upon the prosecutors to show cause why tbe order granting the search 
warrant and the order granting inspection of the books should not 
be ser. aside. We took time to consider whether we should grant a rule, 
and intimated that, in the meantime, the inspection should not be pro- 
•ceeded with. 

On 29th August we granted a rule * to show cause why the Magis¬ 
trate’s order of 23rd August granting inspection of all books, papers, and 
documents found by the police at the premises of the accused Ahmed 
Mahomed and seized and brought away by them to his Court should not 
be set aside, and such other order made on the premises as to this Court 
may seem meet.” 


The rule was argued before us on the 7th, 8th and 9th September ; 
Mr. Hill and Mr. Palit appearing in support of it: the Advocate-General 
Mr. Garth showing cause. 

Mr. Hill 9 first argument was that the issue of a search warrant by 
a Magistrate is a judicial act; that before he can have “ reason to believe'' 
within the meaning of s. 96 of the Criminal Procedure Code, be must be 
satisfied by judicial inquiry; and he urged that this warrant had been 
granted without a proper judicial inquiry and upon insufficient materials. 

In support of the first branch of his argument, be cited a passage 
from 2 Hale’s P. C.. 15. and Queen v. Hossein Ali Chowdkry (1). 

I agree with Mr, Hill that tbe issue of a search warrant is a judicial 
act, and that it ought ouly to be issued after judicial inquiry, and upon 
proper materials. But assuming tbe point taken by the learned counsel 
to be open to him upon argument of the rule as granted, upon which I 
ooterbain the gravest doubt, I can see nothing to lead me to the con¬ 
clusion that this search [121] warrant has been issued without a judicial 
inquiry or upon improper materials. 


Mr. Hill 8 second objection was that tbe warrant was bad on tl 
fa^ceof ic. Here again I must say that I have considerable doubt wh 

ther this pomtisopentoargument upon this rule. But assuming that 

18 . 1 am or opinion that tbe warrant is good. 

Criminal Procedui 

Act, that, therefore, the words specify clearly” in Form VIII of Sch. 
Are_a n integral part of the Act, and that t he recital in the warrai 
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that the production of khatta books for the years 1882 to 1887 is essen¬ 
tial to the inquiry now being made or about to be made,” was not a^ 
clear specification. No doubt, it would have been better if the warrant 
had recited '* that the production of the khatta books of the said Ahmed 
Mahomed for the years 1882 to 1887 is essential.” 

But I think that the warrant must be looked at as a whole. 

It recites that a charge has been made against Ahmed Mahomed, that 
the production of khatta books for tlie years 1882 to 1887 is essential^ to 
the inquiry, and then it authorizes the officer to whom it is directed to 
search for the said property in the house of Ahmed Mahomed” fit would have 
been better if it had said “ the said Ahmed Mahomed ” No. 13. Pollock 
Street." I think the warrant sufficiently clearly shows that it was the ac¬ 
cused’s khatta books for the years 1882 to 1887 that had been made to 
appear to l)o essential to the inquiry, and that it was those khatta books 
which the officer to whom the warrant was directed was bo search for. Id 
support of his argument, Mr. Hill referred to Bntick v. Carrington (1). The 
facts of this case are so familiar to every lawyer and every student of the 
constitutional history of England, that it would be affectation and waste of 
time to give even the briefest outline of them. The case deeded, amongst 
other things, that general warrants were bad. Tne warrant in this case is 
not a general warrant, but as I have already p iloted out, a warrant to 
search for and seize certain specified documents. 

[122] Mr. Hill’s next argument was that there was no power under 
the Criminal Procedure Code to issue a search warrant for documents at 
all. Again calling in aid the provisious of s. 554 of the Criminal Proce¬ 
dure Code, and reiterating the argament that by virtue thereof Form VIH 
in Sell. V was an integral part of the Act. he contended that a docu¬ 
ment was not “a thing.” 

Now assuming that the forms in Sch. V of the Criminal Proce¬ 
dure Code are by virtue of s. 554 of that Code to he taken as Integra 
parts of the Act (a very large assumption I think), they clearly cannot 
over-ride and render nugatory the enabling sections. ■ 

Section 94 of the Criminal Procedure Code, so far as is material to 
this case, says: “ Whenever any Court considers that the production oj 
any document or other thing is necessary or desirable for the purpose o 
any investigation, inquiry, trial or other proceedings under this Code o>’ 
or before such Court, such Court may issue a summons to the person lu 
whose possession or power such document or thing is believed to 
requiring him to attend and produce it or to produce it at the time 
place stated in the summons.” Section 96 of the Criminal Procedure Code 
says, so far as is material to this argament: “ When any Court na 
reason to believe that a person to whom a summons under s. 94 has been 
or might be addressed will not or would not produce the document or 
other thing as required by such summons, it may issue a search warran ,■ 
and the person to whom such warrant is directed may search or 
accordance therewith and the provisions hereinafter contained.' ka 
words of s. 94 are of the widest possible character. Any person in whoso 
possession or power a document or other thing, which the Court consido 
necessary or desirable for the purposes of any iuvescigation, inquiry or tr*o • 
is, may be summoned to produce it. The words of s. 96 are equally 
Any person to whom a summons under s. 94 has been or might 
addressed, and who, the Court has reason to believe, will not or wou 


(1) 19 Howell’s State Trials, 1030. 
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not produce the document or other thing, is liable to have his premises 1887 
searched ; searched lor what ? Surely for the document or other thing which Oot. 13. 
the Court has reason to believe he will not or would not produce. — 
[123] The whole object of s. 96 would he frustrated it we were to hold AL 

that,_because Form VIII, Sell. V, says, “specify the thing clearly" and BEVISION. 
nob “specify the document or other thing clearly," there was no authority 
bo issue a search warrant fora documont. I do not think it would serve 
any useful purpose to consider as Mr. Hill invited us to do. whether a 
search warrant for documents in the premises of an accused person could 
be lawfully issued in England. The judgment in the Court of Common 
Pleas as delivered bv Lord Camcieu in Entick v. Carnmjton (1), is no doubt 
a great, almost an overwhelming, authority against tl)o legality of such a 
proceeding ; and it may be that the issue of a search warrant in the caso 
of Uccj. v. Coined (2) was illegal: see the note of Mr. Graves, the learned 
author of Russell on Crimes, at p. 433 of Vol. III. 5th Edition. 

The judgment of Lord Camden was based upon the fact “ that there 
was no written law giving any Magistrate powois to issue a search warrant 
for papers. ’ The absence of such statutory authority, which continues, as 
far as I know, up to iho present time, is no doubt fhe reason for 
Mr. Graves’ query. Amongst the many asronishing legislative enactments 
of this country, there is one authorizing under certain circumstances the 
issue of a search warrant for documents not only in the premises of an 
accused person, but also in the promises of any other person in the world, 
using the word “ world " in a somewhat restricted sense. 

I don’t think I do Mr. Hill’s able and exhaustive argument any 
serious injustice when I say that the points to which I liavo alluded w’ero 
in the nature of preliminary skirmishes, attacks upon his enemies’ outpost, 
pieparatory bo the real combat which was waged upon the right claimed 
by the prosecution to inspect the books. 

Mr. Hill urged bliat any right on the part of the prosecution to 
inspect these books must depend upon tho statutory law of tne land. 

Section 5 of the Criminal Procedure Code, he pointed out, enacts that 
all offences under the Indian Penal Code shall be inquired into and tried 
according to the provisions hereinafter [124] contained and if he said, 
the Criminal Procedure Code is silent, as the Advocate-General admitted 
it is as to any, rigiit of inspection of documents seized under a search 
warrant, they cannot be inspected, at any rate not by the prosecution. 

It was urged that the only object of ss. 94 and 96 of the Criminal 
Procedure Code was to procure the production of documents. It was poioted 
out that the heading of the chapter in which these sections find a place is 
Of piocess to compel the productioo of documents and for the aiscovery 
of persons wrongfully confined that in Act X of 1875, which contains in 
88. 8b and 87 provisions similar to those io ss. 94 and 96 of the Criminal 
Procedure Code, the chapter in which those sections are to be found is 
beaded Of securing attendance of witnesses and production of documents;” 
that m Actiy of 1877. which in ss. 144 and 145 also contains provisions 

of 88.94 and 96 of the present Code, the chapter in 
which those sections occur is headed Of evidence." and the subdivision 

frfevidenor”document- 

\t Advocate-General, as contended for by 

Mr. Eill. the word inspect ’ m cl. 3 of s. 96 of the Criminal Procedure 


(1) 19 Howell’s State Trlala 1030. 


(S) S F. and F. 103. 
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Code applies only to locality or place, not to document or other thing.” 
A roferenee to s. 97 of the Criminal Procedure Code shows that this 
view is correct. 

Mr. Hill then entered into an elaborate history ofthe law of discovery. 
He pointed out that at cofomon law there was do right bo discovery in 
civil cases: he traced the action of the Courts of Equity in aiding discov¬ 
ery in civil actions, and stated the main principles upon which those 
Courts acted in granting discovery to be three in number, viz., Isc, that the 
documents sought bo be discovered should be specifically mentioned; 2nd, 
that discovery should only be granted as against the parties to a suit; 3rd, 
that it should only be granted in aid of civil rights; and he cited authorities 
to show that these wore the principles upon which Courts of Equity had 
acteu. These principles, he contended, found legislative sanction in the 
statute law of this country. The first principle was embodied in s. 163 ofthe 
Civil Procedure Code; the second in the provisions of Chau. Xof the Civil 
[125] Procedure Code; and the third in s. 132 of the Evidence Act. Having 
traced the history of discovery in relation to civil actions, Mr. Hill pointed 
out that there were no provisions in the Criminal Procedure Code similar 
to those contained in Chap. X of the Civil Procedure Code, and this he 
said was because the common law with regard to discovery had never 
been modified by statute with reference to criminal cases; nor had the 
second of the three principles upon which Courts of Equity acted in aid 
ofthe common law ever been applied to criminal cases. There was, 
urged Mr. Hill, no right of discovery at all in criminal cases. In support 
of this proposition the following authorities were cited, viz., Bacon's 
Abridgment, Vol. 2, p. 286, title “ Evidence 3 Russell on Crimes p.433 
(6th Ed.) : lieg. v. J/eud (1); Bex v. Purnell (2) ; Bexv. Cornelius (3); 
Boed. Haldane v. Harvey (4); Bex v. Justices o /Buckingham {5 ): aodR^J^ 
V. Earl of Cadogan (6). I have examined all these authorities, and no 
doubt they establish very clearly the proposition that the English Courts, 
from an early date down bo the year 1828, have constantly refused to 
compel discovery in criminal cases. 


With great respect to the learned counsel, I must take leave to say 
that this argument, able and captivating as it was, is beside the mark. 
The Legislature in this country has authorized the production, and, under 
certain circumstances, the compulsory production, of an accused person’s 
documents in Court. The question is, what are the rights of the prosecu¬ 
tion with regard to them now they are in Court ? Mr. Hill’s answer to the 
question, which I put to him during the course of the argument, is- this: 
They may, upon the chance that a certain entry in one of the books will 
support their case, call for the entry and examine it, and if they do this 
they must put it in. whether it tells for them or against them. If this is 
so the prosecution would lie in a worse position than a plaintifif in a 
suit, for though a party calling for a document which he has given the 
other party notice to produce is bound, if the document is produced 
and inspected, to put it in if required to do so, yet as a matter [126] 
of practice notice to a party to produce documents is not given unless the 
party giving it has obtained a knowledge of their contents, either from 
answers to interrogatories or by inspection before trial, or from some private 
source. 


(1) ‘i Ld. Raym 927. (2) I Wilsnu 239. (3) 2Str. 12l0. 

(4) 4 Burrows 2484. (6) 8 B, & C. 375. (6) 5 B. & Aid. 902. 
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When once an accused person's documents are in the possession of the 
Court by virtue of the due execution of a search warrant issued under the 
provisions of s. 96 of the Criminal Procedure Code. I cau see no distinction 
between such documents and those of any description found upon his 
person at the time of his arrest or on his premises at the time of, or subse¬ 
quent to, his arrest. I asked Mr. Hill in the course of the argument if he 
could point to any distinction and he admitted that he could not. Nor can 
I see any distinction betwe'in such documents and any other things found 
upon a prisoner when arrested, or upon his premises at the time of or after 
his arrest. That documents or other things found upon a prisoner at the 
time of his arrest, or upon his premises ac the time of, or subsequent to, his 
arrest, may be used in evidence against him if material to the issue, is too 
plain for argument. The books are full of reports of cases where this has 
been done : it is a matter of daily occurrence at every Criminal Assize, at 
every Quarter Sessions. 

Now can it be argued with any show of reason that the police or the 
solicitor for the prosecution are not to have an opportunity of inspecting 
and examining documents or other things found upon a prisoner when 
arrested, or upon his premises at the time of. or subsequent to, his arrest, 
before tendering them as evidence? A man is charged with burglary. The 
evidence shows that he was found in a counting-house where there was a 
safe, that the windows of the counting-house had been forced upon.aud the 
safe unlocked. Upon the prisoner, when arrested, or at his premisU at the 
time of, or subsequent to, his arrest, are found house breaking instruments 
and a bunch of keys : the prosecution allege that the window was forced 
open with one of the house-breaking instruments, and the safe opened 
with one of the keys: must they produce the frame of the window before 
the Court and the house-breaking instruments, call for the latter one bv 
[127] one, and try each separately to see if it fits the lock of the safe ? If 
this is the law it is consistently and persistently broken every day, and if 
it is the law one would e.xpect to find some trace of an expression of 
opinion by some Judge that it is so; and wo should expect to find that 
amongst the thousands of learned counsel who have defended prisoners 
an objection was taken, that the police had no right to ascertain before 
they came bo Court, whether any of the house-breaking instruments fitted 
the window frame, or whether any one of the keys fitted the lock. or. in 
other words, that the police had no right to inspect the house-breaking 
instruments or the keys. I might multiply illustrations, but I will take a 
reported case. In Reg. v. Bernard (1), which was a trial under a special com 
mission before Lord Camphall. C.J., Pollock. C.B,. Erie and Crowder JJ 
a sergeant of police stared that after the prisoner was in custody ho 
had searched a room at his residence and there found a letter from 
one Allsop which he had handed to tiie solicitor for the Treasury the 
Attorney •General. Sir FitzRoy Kelly, proposed to have the letter read, 
and tins before any evidence had been given to connect Allsop with 
the prisoner. Now can it be conceived that the letter tiad not been 
read by the solicitor bo the Treasury when he was preparing his briefs and 
by the Attorney-General before he proposed to have it read? How else 
could they have known whether or nob it was relevant to the enquiry ? 
The prisoner was defended by Mr. Edwin James, Q.G.. Mr. Simon 

Mr SeoIeH ' Hawkins), Mr. Sleigh. Mr. Brewer and 

Mr. Sc obeli, they objected to the adm ission of the letter, not upon the 

(1) 1 F. and F. 240. 
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ground thai the Court or the Treasury had no right to its custody, or to 
inspect it, but upon the ground that the charge against the prisoner being 
one of murder, the principle upon which, upon a charge of treason, docu¬ 
ments found after the arrest have been held admissible did not apply. 
Admitting that theletter was shown to have been in the prisoner’s posses¬ 
sion, there was no evidence, beyond the receipt of the letter, which was 
a passive act, to connect him with the writer. Tbe Court was unanimously 
of opinion that the letter was admissible “ not on the ground that the 
writer of the letter was [128] a co-conspirator with the prisoner, but on 
the ground that it was found in the prisoner’s possession, and that its 
contents were relevant to the present inquiry.” 

If 1 am right in holding that documents and other things seized 
upon the premises of au accused person by virtue of a search warrant 
issued under s. 96 of the Criminal Procedure Code stand upon precisely 
tbe same footing as documents and other things found in his possession 
upon a lawful arrest for an otfence under the Indian Penal Code, which, 
as I have already pointed out. it is not denied by Mr. Hill, and which I 
think is the case, it seems to me to follow as a matter of course that there 
must be a right of inspection. 

The question of the legality of the seizure of chattels, including 
documents in the possession of persons charged with an offence, was 
considered very lately in the case of Dillon v. O'Brien (l). Tbe facts 
of that case were as follows: The plaintiff was engaged in carrying out 
the notorious “ Plan of the campaign” (the modus operandi of which I 
need not describe), which was admitted to amount to a conspiracy at 
common law. Whilst so engaged he was arrested upon a warrant, and 
certain Bank notes, gold and silver coins, naner books, paper documents 
and writings then in his possession were seized. The plaintiff brought 
an action of trover iu respect of the chattels seized ; the defendant justi¬ 
fied getting out the warrant for the arrest of the plaintiff, and justiBed 
the seizure of the cliattels “ for the purpose of producing the same as 
evideoce on the prosecution of the plaintiff”,” averring that tbe same was 
and are material and necessary evidence in the said prosecution; the 
plaintiff demurred, and the demurrer was argued before Palles, C.B., 
Dowse, B., and Andrews, J. In delivering the judgment of the Court, 
Palles. C. B., says : '* I, therefore, treat it as clear and beyond doubt 
that, at least in cases of treason and felony, constables (and probably 
also private persons) are entitled, upon a lawful arrest by them of one 
charged with treason or felony, to take and detain property found in 
possession which will form material evidence in his prosecution for that 
crime; and I take the only real question upon this defence as beiug 
whether this right extends to cases of misdemeanour. 

[129] ‘ ' Although no case has been cited (nor have I myself fouD_^ 
any) in which the right has (in reference to misdemeanours) been judici¬ 
ally decided to exist, or any text-book which draws the distinction here 
attempted to be taken, the circumstances of one case at least, viz-, that sc 
much relied on for the plaintifl [Entick v. Carrington (2), ], were such 
that, if there was any trace of such a distinction, it could hardly fuH ^ 
have been referred to either at the Bar or by the Bench. The absence, 
however, of express or direct authority entities the defendants to have the 
matter determined on principle. 

(1) 20 Irish L. R. 300. (2) 19 Howell’s State Trials. 1029. 
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‘ For this purpose I must first ascertain the reason of the rule as ap- 1887 
plicable to felony. The characteristic by which felony is distinguished Oct. 1 . 3 . 
from misdemeanour is that at common law the goods of the felon were — 
forfeited upon conviction. The only right, however, to these goods which CRIMINAL 
the books mention as being in the Crown before conviction, by reason Kevision 
of the possible future conviction, is that of taking (and detaining — 
them for a reasonable time) for the purpose of mnkinfj nn iiiventorf/. 109 = 
Such a right has nothing in coininoD with that of taking for the pur- 
pose of evidence. Forfeiture in felony, therefoi'e, cannot bo tho origin 
of the right. To what then is it to be referred ? Its purpose and object, 

VIZ., to produce in evidence in a iiidicial proceeding, appears to me to 
show that it must be derived from the interest which tho State has in a 
person guilty (or reasonably believed to be guilty) of a crime being 
brought to justice, and in a prosecution, once commenced, being deter¬ 
mined indue course of law. On the existence of this interest in the 
state many of the most important principles of our jurisprudence 
depend. It is this which renders illegal an agreement to comuromise a 
prosecution, whether for felony or, [with one possible exception Kcir v. 

Leeman {l)],for misdemeanour. It is this, too, which prevents even a 
malicious prosecution against an innocent person constituting a cause of 
action if there be reasonable and probable cause for its institution. Tho 
paramount nature of this interest is well illustrated by the rower 
which, for the purpose of enforcing it, the law gives to the [130] 
officer in whose custody a person charged with a crime lawfully is. There 
is no doubt that ho may kill his prisoner in case of resistance if ho cannot 
otherwise secure his custody; and this as well when the charge is 
misdemeanour as felony. But tho interest of the State in the person 
charged being brought to trial in duo course necessarilv extends as well 
to the preservation of material evidence of his guilt or innocence as to his 
custody for tho purpose of trial. His custody is of no value if tho law is 
powerless to prevent the obstruction or destruction of this evidence, with¬ 
out which a trial would he no more than an empty form. But if thore be 
a right to production or preservation of this evidence, I cannot see how it 
can be enforced otherwise than by capture. 

If material evidences of crime are in tho possession of a third party 
production can be enforced by the Crown by subp(ena duces tecum But no 
such writ can be effective in the case of the person charged. 

It appears to me to be dear that this must be tb© origin of the 
nghtm felony, and that, being derived from the common law. it ought 
prma /aac at least.to bo deemed to exist in all cases in which thai 
interest of the State exists, and cannot (at least withoute.xpress authority) 
be so confined as to be inapplicable in cases of custodies of such value 
m the 6>ea of the law as to justify, for their preservation, the takin« of 


’‘Ut me however, assume for a moment that the rule does not 
extend to misdemeanourB, and see whether the results which necessarilv 
would flow from this distinction would be those reasonable ones Xh 
usually are found to spring from the application of rules having their 
origin m the eoinnQon law. AH attempts to commit felonies are at 

and therefore inflicting a mo’rtal 
wound was, at common law. until the actual death of the victim no 

more than a misdemeanour : and if we are to confine the rule in question 


(l) 9 Q. B. 371. 
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1887 to felonies, we must face this absurdity, thac in cases of murder, by firing 
0 c^J3. at. wounding, or poison, the right of the constable to take the iostra- 
meat of the crime and the evidence of guilt would depend, not upon the 
LRIMINAL commission of the act which results [131] in death, bub upon the victim 
Rev ISION. liaving actually ceased to breathe. All reason is against such an impH- 
15 C 109= ^ paity to it unless coerced by authority. 


12 lod. Jur. 
259. 


Tins brings me to the only case relied on by the plaintifl —Entick 
V. Carrington {!). The question there was a.s to the legality of a warrant, 
not only to seize and apprehend the plaintiff and bring him before a Secre¬ 
tary ol State, hut also to seize his books and paners. In that case there 
was no allegation of the plaintiff’s guilt, nor that there was a reasonable 


and probable cause for believing him to be guilty, nor that a crime bad, 
in fact, been committed by any one, nor that he bad in his possession 
anything that was evidence of (or that there were reasonable grounds for 
believing might be evidence of) a crime committed by him or any one else. 
The nature of the question there is shown by the statement of Lord 
Camden (1), that, if this point should be determined in favour of the 
jurisdiction, the secret cabinets and bureaux of every subject in this 
kingdom will be thrown open to the search and inspection of a 
messenger whenever the Secretary of State shall think fit to charge, or even 
to suspect, a person to be the author, printer, or publisher of a seditious 
libel. Loril Camden takes pains to sliow that the word ‘papers' io 
the warrant could not, in point of law, be restrained to libellous papers 
only; and ho adds: All the papers and books, without exception, if the 
warrant bo executed according to its tenor, must be seized and carriedawayt 
for it is observable that nothing is loft either to the discretion or to tho 
humanity of the officer.' It was. of course, decided that that warrant 
was illegal; but the case as a decision is not in point here. The right here 
claimed is not to taka all the plaintiff's papers, but those only which 
are evidence of his guilt; and the claim is based, not as in Entick v- 
Carrington (i) upon a warrant issued upon mere suspicion, but upon ao 
allegation of actual guilt and a lawful apprehension of the guilty person. 
If (by the law as then understood) the right to seize evidences of guilt in 
tho possession of the person charged was confined to cases of treason and 
felony, the judgment would have been rested on that simple ground I 
tho care which was taken to show that the warrant embraced all papers 
[132] would have been thrown away, and the entire of the elaborate judg¬ 
ment of Lord Camden would have been unnecessary. For myself I ao 
satisfied that, in pronouncing that judgment, Lord Camden had not befort 
his mind cases of seizure of evidences of guilt upon lawful apprehension aa 
distinguished from general warrants to seize all papers." 


In this country there is no distinction between felony and mis* 
demeanour. Now, if the right to seize and detain property of any descrip¬ 
tion in the possession of a person lawfully arrested for treason, felony, oc 
misdemeanour rests "upon the interest which the State has on a person 
guilty or reasonably believed to be guilty of a crime being brought 
justice, aud on a prosecution, once commenced, being determined in the 
due course of law, how can such interest be protected unless there is ® 
right to inspect as well as to seize and detain? The latter would 
be almost useless without the former. Mr. Hill admitted that, though 
there was no express legislative enactment authorizing him to do so, th® 

(1) 19 Howell’s State Trials, at pp. 1063 (1064). 
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Magistrate might inspect these books, but he said he could not deibgate 
bis authority. 

Now the Magistrate is not conducting the prosecution : it is no part 
of his duty to suggest, or dictate what evidence shall be put in. 

I am fully conscious of the dangers to which Mr. Ilill and Mr. Palit 
alluded as possibly resulting from tois view of the law. \ admit th-ir, if 
the right of inspection claimed here exists, it exists equally with regard to 
the books of third parties. There is nothing, except the discretiotrof the 
Magistrate, to prevent the seizure of the books of any merchant or banker 
in this city. There is nothing except the discretion of an officer in charge 
of a police-station to prevent the seizure of the books anti plant of au 
indigo concern in the raofussil. 

But as Maule. J.. said in the well-known bigamy case, " that is no 
business of mine.” All I have to do is to interpret the law of this countrv 
to the best of my ability. 

If the dangers to which attention was called are real, and I think 
they are not only real but forcible, the Legislature must be invoked to 
remove them. 

I am of opinion that the Magistrate had a right to allow [133] 
insoection of these hook'^, aud that consequently this rule should he dis¬ 
charged ; hut the inspection must ho limited to the books named in the 
search warrant. 

GhOSE.J.— This rule arises out of an order made hv tho Presiding 
Magistrate of the Northern Division of Calcutta on the 23rd August last 

granting inspection of all tho books and papers found in the premises of 

one Ahmed Mahomed, and seized and brought up bv the police under a 
search warrant issued by tho said Magistrate on the 20tb idem The 
circumstances of the case are shorty as follow :_ 

On tho 20th Aucust last Mr, Hume, on hehalf of the firm of M-ssrs 
Jaokanah ,4 Co., laid an information before the Magistrate against' two 
individuals, Ahmed Mahomed and Topuii Ramchore, oharging them with 
the offence of eheating in a large sum of money; and in sunnort of tho 

application that Mr. Hume made, one Noor Mahomed,' a member 
^ the aforesaid firi^ was examined, and a statement made liefore 
Mr. Hume by Topun Ramchore on tho previous day, i.c., on the fOch 
idem, was produced before the Magistrate. The evidence of Noor 
Mahomed was shortly to the effect that both the accused had cheated 
he Company in the sum of about a lac of rupees between the vears 1882 
to 1887 , and the statement of Topun Rameliore was tliat he entered into a 
conspiracy with Ahmed Mahomed in defrauding tho Company in tlie 
manner m which they did. The Magistrate, upon the mLrials that 
were laid before him, ordered a summons to issue against Ahmed Maho 
mod, and a warrant of arrest against the other accused, Topun R^nchore 
Later on the same day it would appear that an application tor a search 
warrant was applied for on behalf of the prcseclrior for thc Dm-pose ^ 

searching the premises of Ahmed Mahomed No 17 PoiiL o. . , , 

books of his business from 1882 to 1 Thforde th«? ' ’ ! 

upon this application was, that a search 

anee with this order, a warrant Z drZn u„ “ Z'f “ ’ 

by No, 8, seh. V of the Criminal P 000 ^“ Codl Th 

follows :-(Reads warrant; see 15 C. pp 116, ml' “ 

The police oo the authority of this warrAnf ^ -u 
No. 13, Pollock Street, and seized not onTy eerlLn riSil khafZ h"t' 
•found on the premises, but also ™riou,^“C‘U?rP afdlliedt 
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1887 tbe return of the police : and in due course forwarded the same to the 
OCT. 13. Court of tho Magistrate. It also appears that, subsequent to tbe issue of 

— the order of the 20th of August for a search warrant, several applications 
Criminal were made on behalf of Ahmed Mahomed for tbe purpose of withdrawing 
Revision, the said cider, but they were refused ; and on the 23rd of August the 

— order, which is the subject-matter of this rule, was made by the Magis- 
13 C. 109= trate, granting to the prosecutor inspection of the books and papers 

found in tho liouse of the accused and brought up by the police. 

The application that was made to us on behalf of Ahmed Mahomed 
questiions the legality of tlie order granting a search warrant, as also that 
of the order granting inspection of the books and papers, but the rule that 
was granted was, rightly or wrongly, confined to the order of inspection. 
This rule has now been heard before us, and discussed at considerable 
length, and with great ability, by the learned Counsel on either side. 

Mr. Hill on behalf of Abined Mabomed, in tbe first place, contended 
that tliere were no materials whatever before the Magistrate, properly so 
called, upon which ho could grant under s. 9G of the Criminal Procedure 
Code the order for a search warrant. If tbe matter was open before us, 
vSpeakiug for myself, I should be inclined to hold that the said order of tbe 
Magistrate was bad in law, for it would appear that no summons under 
s. 94 of the Criminal Procedure Code was in the first instance issued 
upon .\Umed Mabomed for tbe production of any particular documents, 
aud there was nothing to indicate upon the evidence of Noor Mabomed 
that there was any reason to believe that the said documents would not 
be raocluced upon summons being served. And as regards tbe statements 
made before Mr. Hume by Topun Ramchore, I need hardly say that 
they were no evidence wiiatever against Ahmed Mabomed ; and besides, 
there was also nothing even upon those statements to justify the grant oj 
a search warrant. Search warrants are judicial acts, and must be granted 
upon proper materials. But, as I have already said, tbe matter is not 
[135] open before us, and the order itself having been executed, and the 
books and papers having been brought up before the Magistrate, the ques¬ 
tion does not now really arise. 

The next point that w^as raised by Mr. Hill was that the warrant 
that was issued was bad, because it was not specific, but too wide aud 
general in its character. As to this matter it seems to me that, altbougn 
it would have been desirable, nay proper, for the Magistrate to specify the 
books of what particular business, and whose books were to be brought up. 
still there can be no doubt what the warrant really meant; and it 
not appear that any such objection, as is now raised, was raised before tn 
Magistrate. I think that the accused has not been prejudiced by reason 
of the specification of the documents required to be seized being somo'^uat 
indistinct : and on this ground, and also on the ground that upon the rule 
as granted the matter is not properly open before us, I agree with mj 
learned colleague in disallowing the objection. 

Tbe next matter that was urged by Mr. Hill was that in granting 
an order for a search warrant, and also in granting inspection of ® 
tbe documents brought up. the Magistrate has in effect compelled tW 
defendant to make a discovery as against himself in aid of the crinim 
prosecution. He contended, quoting many authorities, that in England no 
mao could be compelled to produce evidence so as to criminate himself, au 
that discovery was only granted in equity in aid of civil rights, and nev 
in aid of a criminal prosecution ; and he argued that tbe law in " 
country ought to be administered in the same way as in England. 
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There can, I tbmk, be no doubt, upon the authorities which have 1887 
been laid before us, that in England the law is as it has been contended Oct. 13 . 
for ; but it seems that the law in this country is not the same. With a — 
view to see how the law which we have to administer stands, it may be CRIMINAL 
necessary shortly to refer to the history of the legislation on the subject. Eevision. 
and in doing so, it is not necessary to refer back further than the year ~ 

1861. In that year an Act, No. XXV of 1861, was passed. Section 114 = 

of that Act ran as follows :— 12 Ind. Jar, 

“ When a Magistrate shall consider that the production of any-[136] 
thing is essential to the conduct of an inquiry into an offence known 
or suspected to have been committed, he may grant his warrant to search 
for such thing, and it shall be lawful for the officer charged with the 
execution of such warrant to search for such thing in any house or 
place within the jurisdicLion of such Magistrate. In such case the Magis¬ 
trate may specify in his warrant the house or place or part thereof to 
which only the search shall extend.” 

It will be observed that theLagislature used the expressions “anything” 
and “ such thing the word “ document” was not specifically mentioned. 

This Act was amended in some respects by Act VIII of 1869, bub 
so far as the particular matter now before us for consideration is concerned, 
the law remained the same as in 1861. The next Act upon the subject 
is Act X of 1872 by which the law regulating the procedure of the 
Courts of Criminal Judicature other than the High Courts in the Presi¬ 
dency town and the Courts of Police Magistrates was consolidated and 
amended, and the portions of this Act which ought here to be referred bo 
are ss. 365 to 367 and Chapter XXVII, 

Section 365 ran as follows : “ Whenever an officer in charge of a 
police-station, or any Court, considers that the production of any docu¬ 
ment is necessary or desirable for the purposes of any investigation or 
judicial proceeding, such officer or Court may issue a summons to the 
party in whose keeping such document is believed to be. requiring him 
bo attend and produce such document at the time and place stated in the 

summons.” 

Section 336 : “ If there appears reason to believe that the person to 
whom the summons is addressed will not produce it as directed in the 

summons, such officer or Court may issue a search warrant for the docu¬ 
ment in the first instance.” 

Section 367: “ Any Court may. if it thinks fib, impound any docu¬ 
ment produced before it, or may. at the conclusion of the proceedings, 
order such document to be returned to the person who produced it/' It is 
not necessary to refer in detail to the several sections in Chapter XXVII 
It IS sufficient to say that the law upon [l37] the matter of that chapter’ 
as lb existed in 1869, was somewhat amplified. 


be observed that in 

1872, for the first time, special provisions were made for the production 
of documents by a party either by summons or by search warrant; and this 
was perhaps thought necessary by reason of a decision of the High Court 
of Calcutta m Qy^en v. Hossetn Ah Chowdhry (1) as to the right construc¬ 
tion to be put upon 8. 114 of Act XXV of 1861, and as to the powers 

in respect of search- 

lifhlr ? 111?®; '’“'■‘y might be, as it is obvious, 

either tbe accused bimaelf or a third party, and the Legislature in 1872 


(1) 8 W.R, Ct. 74, 
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thought it right to lay it clown in clear terms that any party might be com¬ 
pelled to produce documents for the purpose of any investigation or judi¬ 
cial proceeding. 

It may he useful here to refer to some extent to the proceedings of the 
Ijogi.slative Council upon the Criminal Procedure Bill of 1872. 

It ^vo^ 1 l(l anpear from the speech of Mr Fitz -Tames S tephen that was 
made on the occasion (vide pp. 393-394, Vol. XI of the Proceedings of 
the Legislative Council of India) that be did not quite agree with several 
of the provisions of the Bill: and as to the modifications upon the then 
existing system which had been made by the Select Committee, he refer¬ 
red, for the reasons thereof, to his colleagues and specially to the then 
Lieutenant-Governor of Bengal. The Lieutenant-Governor in his speech 
in pages 409 and 410 then, amongst other matters, said as follows 

“ The criminal law was, as the honorable member had said, a law of 
overwhelming importance in this country; he meant not only the law 
for tlie administration of criminal justice but the executive adminis¬ 
tration as carried on through the Magistrates. The prevailing ideas on 
the subject of criminal law had been somewhat affected by the English 
law; and the departures from the rules of the English law which the 
Committee recommended were founded on this ground, [138] that 
many of the prominent parts of the English law were based on politi* 
cal considerations, the object of those familiar rules of criminal law 
being not to bring the criminal to justice, but to protect the people 
from a tyrannical Government, and the functions of juries oftbepeopl® 
having been for many centuries principally directed to the protection of 
the interests of the people. Not only were those provisions now unneces- 
saiv in England, hut they were especially out of place in a country where 
it was not pretended that the subject enjoyed that liberty which was the 
birthright of an Englishman, and it was nob intended to introduce rules 
into the criminal law which were designed with the object of securing 
the liberties of the people. That being so. His Honour thought they 
might fairly get rid of some of the rules, the object of which was to 
secure for the people that jealous protection which the English law gave 
to the accused. It seemed to him that they were not bound to pro* 
tect the criminal according to any Code of fair play, but that their 
object should be to get at the truth, and anything which would 
tend to elicit the truth was regarded by the Committee to be desirable 
for the interests of the accused if he was innocent, for those of the public 
if he was guilty. That being so, he would say that he bad no sympathy 
whatever for some of those things which his honourable friend Mr. Stephen 
had called superstitions. For instance. His Honour did not see why they 
should not get a man to criminate himself if they could; why they should 
not do all which they could to get the truth from him; why they should 
not cross-question him, and adopt every other means, short of absolute 
torture to get at the truth. They had already done a good deal in 
direction of clearing away English prejudices, and the Committee proposed 
to make further concessions to common sense in the present Bilh » 

&c.” 

It is obvious, upon a consideration of the observations which I 
just quoted, that the Legislature was quite sensible to the manyimportan 
differences that existed between the English law and the law which exists 
in this country, and which was then being enacted. 

[139] One of the matters of difference which must have, as I 
assume, occurred to them was as to the compelling of an accused person 
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furnishing or producing evidence as against himself; and according to the 1887 
speech of the then Lieutenant-Governor, they thought that the same pro- Oct. 13 , 

tection, which an accused in England was entitled to receive, need not be - 

extended to an accused in this country ; and that "they were not bound to CRIMINAL 
protect the criminal according to any Code of fair play, but their object REVISION. 

should be to got at the truth and that they " did not see why they should - 

not get a man to criminaiG himsjlf if they could." And I further observe, 109 = 
with reference to the particular matter now before us. that the Select 
Committee in their supplementary report, dated the 12th March. l!l72, 
evidently referring to ss. :>65 to 367 of the Bill, said that they had made 
" the necessary provision for securing documentary evidence and for 
impounding such documents as the Court thinks nc." The words " seturimj 
documentary evidence." read by the light of the remarks of the then Lieu- 
teuaut-Governor, are to ray mmd significant as showing the intention of 
the Legislature. 

Whether the policy which influenced the action of the Legislature 
in 1872 was right or nob, it is non for me to say. But it is clear that they 
intended tliat an accused person might be compelled to furnish evidence, 
the production of which might have the etTect of criminating him. 

The other Act.? that may be referred to upon the same subject are 
Act X of 1875 fthe High Courfs Criminal Procedure Act), ss. 79-8G : and 
Act IV of 1877 (tlie Presidency Magistrates Act), ss. 144-147 ; wherein 
the law was practically the same as m the Act of 1872. 

We then come to the present Criminal Procedure Coae, Act X of 
1H82, whereby the previous laws in the Mofussil and in the Presidency 
towns were consolidated and amended ; and so far as the particular mattei 
before us is concerned, the law will bo found in ss. 94 to 99. 

Section 94 runs as follows: " Whenever any Court, or. in any 
place beyond the limits of the towns of Calcutta and [HO] Bombav, 
any otlicer in charge of a police-station, considers that the production of 
any document or other thing is necessary or desirable for the purposes of 
anv investigation, inquiry, trial, or other proceeding under this Code by or 
before such Court or ofiicer, such Court may issue a summons, or such 
oUicer a written order, to the person in whoso possession or power such 
document or thing is believed to be. requiring him to attend and produce 
it, produce it at the time and place stated in the summons or order. 

" Any person required under this section merely to produce a docu¬ 
ment or other thing shall be deemed to have complied with the requisition 
if he cause such documentor thing to be produced instead of attending 
personally to produce the same. 

Nothing in this section shall be deemed to affect the Indian 

Evidence Act. 1872, 88. 123 and 124. or to apply to a letter post-card 

telegram, or other document in the custody of the Postal or Teleeranh 
authority." ** ^ 

Section 96 says : " Where any Court has reason to believe that a 
person to whom a summons or order under s. 94 or a reouisition under 
8. 9o, paragraph 1, has been or might be addressed will not or would not 
produce the document or other thing as required by such summons or 

requiBitiOD. — 


Or where euoh dooumeni, or other thiog is not known tn the Court 
to he in the possession of any person— 

Or where the Court considers that the purposes of any inquiry 
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“ It may issue a search warrant, and the person to whom such 
warrant is directed may search or inspect in accordance therewith and 
the provisions hereinafter contained. 

“ Nothing herein contained shall authorise any Magistrate, other than 
a District Magistrate or Chief Presidency Magistrate, to grant a warrant 
to search for a document in the custody of the Postal or Telegraph 
authorities.” 

It will be observed that the law, so far as the immediate subject before 
us is concerned, is practically the same as it was [141] in 1872: 
and there can, I think, be no doubt that the Legislature intended, as I 
have alreadyobserved. that an accused person might be compelled to produce 
evidence against himself: and reading the above sections with Schedule V, 
No. VIII of the Criminal Procedure Code, the only safeguards, as far as I 
can see, which the Legislature provides are: 1st, that the documents called 
for, or in regard to which a search warrant is issued, must be distinctly 
specified; 2nd, that the documents are necessary for the purpose of the 
enquiry; and. 3rd, that while granting a search warrant, the Magistrate 
must exercise his judicial discretion, and that he should not make such an 
order unless the materials before him justify him in so doing. 

The documents when seized are, as indicated in No. VIII of the 
Schedule, to be brought before the Court; and then arises the question, 
when they are so brought before the Court, whether the Magistrate may 
grant to the prosecutor the liberty to insuecc them. According to a strict 
reading of the sections themselves, referred to above, there is no powergiveo 
ever to the Court to inspect them; but it would be simply idle to say that 
the Court would not have that power. Then, again, the production of such 
documents is, as the learned Advocate-General has justly argued, for the 
purpose of their being used as evidence in the cause; and one fails to see 
bow it is possible that this should be done unless the prosecutor has an 
opportunity of inspecting them. It was contended by Mr. Hill that the 
Magistrate, and the Magistrate alone, has the power to inspect, and that he 
is bound to determine by examination made by bimself, or through an 
interpreter, as to the bearing or relevancy of any particular document. 
But it is obvious that the Magistrate does not prosecute the case, and be 
has no interest, oneway or the other, in the result of the prosecution, 
and be cannot be expected to know and decide for himself whether any 
particular document is to go in as evidence. 

Whether the documents are necessary for the enquiry is a matter 
which must be determined by the Magistrate at the time when he makes 
an order under s. 94, or issues a search warrant under s. 96 : and therefore 
it seems to me that, [142] when they are brought before the Court under 
an order duly made, the Magistrate would have the power to allow the 
prosecutor the inspection thereof. They stand, when they are brought to 
Court, precisely in the same position, as my learned brother has so 
forcibly pointed out, as documents or things found either upon the person 
of a prisoner at the time of his arrest, or at his bouses upon a search made 
by the police, and afterwards forwarded to the Court. On referring to 
Chapter XIV of the Criminal Procedure Code, which deals with the power 
and duties of the police, it would appear that under s. 165 the police nt'e 
authorised to search for any document or thing necessary for the invesHg* 
tion of a case; and then s. 170 provides, that if, upon an investigation under 
that chapter, there issuflfioient evidence against an accused, he shall forwar 
him to the Magistrate with any weapon or other articles which may ® 
necessary to produce before him, and shall require the complainant, if 4**^’ 
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ADd all persons acquainted with the circumstances of the case, to appear 
before the Magistrate, prosecute, and give evidence in the matter of the 
charge, When, therefore, upon search, a police officer finds any documents 
which he thinks necessary for the investigation of the case, he has to for¬ 
ward the same to the Court; and this he does evidently under s. 170 ; and 
be requires the complainant to appear before the Magistrate and prosecute 
the case. Now it is obvious that, in the very nature of things, the 
prosecutor would have an opportunity of looking at the documents thus 
seized ; and it is difficult to conceive that, if in the case of a search and 
seizure by the police, the prosecutor necessarily inspects the documents 
or articles seized, the Legislature intended that he should not have the 
same opportunity ro privilege when under the order of the Court any 
particular document or other thing is seized under a search warrant and 
brought up to the Court. 

Mr. as also Mr. Palit, contended before us that the privilege 
claimed for the prosecution inthis case is notenjoyed by a party to a suit ina 
civil case when his adversary or a witness in the cause produces a document 
in Court; that whereas in the case of a witness, he may object to the pro¬ 
duction of a document called for from him, and in the case of a partv to a 
[143] suit, if his adversary inspects the document, the latter is bound to 
put it in as evidence ; but that in the case of a criminal trial or enquiry 
the prosecutor would, if the contention of the learned Advocate-Genei al 
was right, be entitled to inspect a document without even being compelled 
to put it in as evidence. They also called attention to the fact that 
both the Criminal Procedure Bill and the Civil Procedure Bill passed 
through the Legislative Council about the same time, and that it was 
hard to believe that the Legislature could have meant to give to a prose¬ 
cutor such extraordinary privileges which they denied to a party to a civil 
suit. It is indeed true that the nowm” of inspection is not in distinct 
terms given in the Criminal Procedure Code bo a prosecutor. In 
fact the Code is silent upon the matter, whereas the Civil Procedure Code 
clearly makes provision for such inspection under certain circumstances. 
If. however, the argument of learned counsel for the petitioner were 
carried to its legitimate extent, it must come to this, and indeed they did 
contend for that position, that a prosecutor in a criminal case can. under no 
circumstances, be permitted to inspect a document or thing produced by 
the police, unless it be at the trial after such document or thing is put in 
evidence. Bub even as to this, viz., as to its being put in evidence at the 
trial, the Code is silent; in fact it stops short with saying that the docu¬ 
ments or things when seized by the police are to be brought up to Court. 
Then, again, who is to put the documents or things in evidence ? That the 
Legislature intended that the Magistrate should couduct the case for the 
prosecution, and have the resnoosibility of determining by inspection as to 
whether any document is to go in as evidence, is a proposition which seems 
to mo almost impossible to accept. If this is a correct view, and if we bear 
in mind the true purpose for which any document or thing is seized and 
brought up to Court, one cannot help thinkiog that the Legislature, while 
providing for the seizure and production in Court of documents, intended 
by implication that the prosecutor should, under the orders of the Court, 
have the power, to inspect and determine whether they should go in as 
evidence. 

[144] It was further contended by Mr. Hill that all that the prosecutor 
in this case might have called for were the particular entries in the books 
of the accused, and when they were brought into Court they could be pub 
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in evidence at tbe trial, and that then the prosecutor would have the 
liberty of inspecting them. But it seems to me that it would be simply 
impossible for a prosecutor in a ca^e like this to give the precise dates of 
tbe entries in the hooks of the accused without inspeccion beforehand. 

There is one other matter which I think it right to mention here. It 
is this, that' the order of tbe Court was to search for and bring up the 
khatta books of the defendants’ -business from 1882 to 1887. The police 
evidently exceeded their authority and seized not only certain khatta 
books, but aUo various other papers. I think that those other papers are 
not properh before the Court; audit follows that no inspection can be bad 
in respect to ihoin. While, therefore, I agree with my learned colleague 
in boldiug that the order granting inspection in the circumstances of this 
case cauuo* bo set aside, I think that tbe inspection should be confiued to- 
the documents covered by the warrant of the 2lsb August last. 


V. W. 


Rule discharged. 


ISC. 14S iF.B.). 

[145] FULL BENCH. 

Before Mr. .lustice inisow, Mr.Jmtice Tottenham, Mr. Justice Pi(jot, 

Mr. Justice O'Kinealy and Mr. Justice Ghose. 

SUDDURL’DDIN AHMED AND OTHERS {Plaintiffs) V. BaNI M.ADHUB 

Roy Chowdhry and others iDe/endnnts).* 

[14th December, 1887.] 

Enhancement of rent, Suitfor—Dismissal of enhancement suit —Rent suitat old raUfor 
I/ear for which rent hat been sought at enhanced rate—Civil Procedure Code, s. 43. 

The dismissal of a suit for rout at an ouluiiced rtle is no bar to a subsequent 
suit for rent at tbo rate originally fixsd 

Kunnock Chnnder Mookerjte v. Ouru Dass Bisw.is (I), overruled. 

[R , 3C.P.L.R. 3 .5).] 

Reference to a Full Bench made bv ilr. Justice Norris and Hr- 
Justice O’Kinealy. 

On the 26th April. 1885, the plaintiffs sued the defendants for rout 
due to them for the year 1289 (1882) on 92 bighas of land at an annual 
jumma of Rs. 52-14. The defendants, amongst other matters, pleaded 
that in tbe year 1883 the plaintiffs had instituted against them a suit for 
the recovery of rent for the same lands for the year 1289 (1882) at an 
enhanced rate, and that such suit had been dismissed, and that tbe plaio' 
tiffs were not therefore entitled to sue them again for rent at the old rate 
for that same year. 

T,ie plaint in the enhancement suit contained only one prayer, vizu 
for assessment of the rant at the enhanced rate; and the suit was disnaiss- 
ed on the ground that notice of enhancement had nob been proved to 
have been served. The lower Courts held on the authority of Kunnock 
Chunder Mookerjec v. Guru Dass Bisioas (l) that the plaintiffs could not 


Full Bench m Special Appeal No. J773 of 1886. against tbe decision of Baboo 

Mohendro Nath Mitier, Subordinate Judge of Burdwan. dated 37 th July, 1886 . coa* 

k “ Krishna Nath Roy, Munaif of Culna, dated 27th Noveffl- 

b 6 r, 1985. 

(1)9C. 919 = 13 C.L.R. 599. 
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aRain sue for rent for the year 1289, the appellafe Court adding that “ the 1887 
plaintiffs, not having chosen to out forward their claims for rent for 1289 Dec. 14. 
at the original rate in the former suit, are barred from suing for that rent — 
in the present suit.” FlTLL 

[146] The plaintiffs appealed to the High Court on the ground that BENCH. 
3. 43 of the Civil Procedure Code did not preclude the second suit, and the — 
Court (Norris and O’Kinraly, -IJ.) referred to a Full Bench the question ^ 
whether the plaintiffs could recover rent at the old rate in the suit then 
before the Court? 

The order of reference was as follows :— 

This is a case in which the plaintiffs sued for the rent for the year 
1289. We must taiseit upon the pleadings, the grounds of appeal and 
the findings in the lower Courts, that previous ro that suit the plaintiffs 
brought a suit for enhancement of rent ou the ground of notice, and 
that they failed in that suit, because service of notice was not proved. 

The question then is whether they can now recover the old rent in this 
action ? 

" In the caseof .S'oornsoondcrj/£)a6c<? v. Golam Ally (1) this matter 
was discussed before their Lordships in the Privy Council, and they said : 

■ It was contended on the part of the appellants that, even if they were 
notentitled to enhance the rent, they were entitled to lecover rent 
at the rate specified in the kabuliyaf.. Tlieir Lordships are of opinion 
tiiat a suit to enhance is very different from a suit to recover arrears 
of rent at the rate originally fixed, and that it is foun.led entirely upon 
different principles. In a suit for enhancement of rent, it would be 
no bar to plead that all arrears according to tlie original rate had been 
paid. No issue was raised, nor could an issue have boon properly raised, 
in this suit as to whether the rent for 1272, at the rate specified in the 
kabuliyat, had been paid or satisfied, nor is tliere anything in the case to 
show whether it has been paid or not.’ 

■‘It would, therefore, appear to us that their Lordships in the 
Privy Council looked upon a suit for enliancement of rent after notice, 

and a suit for rent as originally fixed, as based upon two distinct causes 
of action. 

” The decision in the case of Ghunshyani Sinyh v. Tara Proahad 
Coondoo (2) favours, if anything, the plaintiff’s contention. On the other 
hand, the case of Kuvnock Chunder Mookerjne v. Guru Das^ Biswas (3) 

, .* t LI ' r .1* 1 r, [147] will not lie. Looking at the 

decision of their Lordships in the Privy Council we have some doubt as 

to the correctness of this decision. We, therefore, refer the case to a Full 
Bench.” 

Moulvie iVa/iomcd i wsi//and Moulvie Islam, for the appel- 

lant8. 

Baboo Tcituck Ndth ScUf for tho respoodonts. 

Rfoulvie il/o/iomed Pusu/.—A suit for enhancemeotof rent and asuifc 
for rent are founded and proceed on different principles-see Soorasoondery 
Dabee v GolarnAlly il) ■, and Khedaroontssa Btbee v. Boodhee Btbee (4). 

It 18 br the defendant, who contends that the suit is barred, to make 
out that the suit 18 nob maintainable under 8.43 of the Code In 
determining the question whether the second suit is founded on the 
sam e cause of aotion as the first suit, the cause of action must be sought 

(1) 16 B. L. R. 1S6 (note). 

(8)9 0. 919=12 0. L, R. 699. 


0 Vn—86 


681 


12) 8 0. 465 = 10 0. L. R.447. 
14) 13W.R. 317. 



15 Cal. 148 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1887 

Dec. H, 

Full 

Bench. 

IS C. 143 
IF.B.). 


for in the plaint alone. In a suit for arrears of rent the cause of action 
arises on a breach of contract; whereas in an enhancement suit it arises 
from the notice and the defendant disregarding the notice. The real 
question is not whether the claim could have been included in the former 
case, but whether the cause of action is the same. Section 43 of the Civil 
Procedure Code should be read with ss. 45 and 50 ; although the plaintiff 
might have joined different causes of action, yet his not doing so does not 
show that he has split his cause of action. It is possible that a claim at 
ao enhanced rate might alter the jurisdiction of the Court, namely, if the 
enhanced rate asked for was over Rs. 1,000, and the rent at the old rate 
Rs. 500: the suit in such case would then have to be brought iu different 
Courts. 

The observation made in Soorazoondery Dabee v. Golam Ally (l) are 
repeated in Hurronath Roy v. Gov'md Chuder Dutt (2). The Privy Council 
in Rajah of Pittapur v. Venkata Mahipali Surya (3), in discussing s.7 of Act 
VIII of 1859, say that that section does not say that every suit shall in¬ 
clude every cause of action, but that it shall include the whole of tbe 
claim arising out of the cause of action. 

[The respondents were here called upon]. 

[148] Baboo Tarnck Nath Sen, for tbe respondents,—The Privy 
Council in Soorasondery Dabee v. Golam Ally (1) do not not say that tbe 
suits were for different causes of action : but that they were suits of a 
dift’ereiit principle. The case of Kunnock Chunder Mookerjee v. 

Dass Biswas (4) shows that suits for enhanced rent and suits for rent are 
claims arising in respect of the same subject-matter, and that a person 
cannot, after having unsuccessfully sued for rent at an enhanced rate, 
sue afterwards for the original rent for a previous year. I also refer to the 
cases of Bhubo Soonduree Chowdhrain v. Kasheenaih Acharjee (5), 
Ghunshyam Singh v. Tara Proshad Coondoo (6), which tend to show 
that the two claims are founded on the same cause of action. V/ith 
regard to the words of s. 43 of the Code, see the remarks of the Privy 
Council in Buzloor Rukeevi v. Shumsoonissa Begarn (7). 


JUDGMENT. 

The judgment of the Full Bench (consisting of WiLSON, TOTTENHAM, 
PiGOT, O'Kinealy and Ghose. JJ.) was delivered by 

Wilson, J.—The point which comes before us in this reference is a 
very short one. It is stated that the suit is a suit for rent at the rate 
claimed, on the ground of its having been previously paid at that rate. I® 
appears that, previously to this suit, the plaintiffs bad brought a suit for 
enhancement of rent on the ground of notice, and failed in that suit, 
because service of notice was not proved. The question is, whether they 
can now recover the old rent in this suit. We have referred to a" 
abstract of the plaint in the former suit, and we find that the precise 
nature of this suit was this. It was a suit claiming rent at an enhanced 
rate on the ground of an alleged notice of enhancement, justified, as it 
was said, by tbe circumstances of tbe case. 

We have to say, whether the present suit is barred by reason of tbo 
provisions of s. 43 of the Code of Civil Procedure. That [149] section 


(1) 16 B, L. R. 125 (note). (2) 2 I A. 193 (200) = 15 B. L. R. 1^0 

(3) 12 I. A. 1J6 = 8 M. 520. i4] 9 C. 919=12 C. L. R. 599. 

(5) 22 W.R. 351. (6) 8 C. 465=10 0. L. R. 447. 

(7) 11 M.I.A. 551 {604A 
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eays:" Every suit shall include the whole claim which the plaintiff 
is entitled to make in respect of the cause of action.” And it is added! 
“ If the plaintiff omit to sue in respect of, or intentionally relinquishes, 
any portion of bis claim, he shall not afterwards sue in respect of the 
portion so omitted or relinquished.” The ouly question therefore is. whe¬ 
ther the claim in the present suit is founded upon the same cause of action 
as the claim in the former suit. 

The relation of these two claims to one another was considered by 
the Privy Council in the case of Soorasoonderij Dabee v. Golam Ally (l). 
The passage in which this matter is dealt with occurs at page 130 : “It 
was contended on the part of the appellants that, even if they were not 
entitled to enhance the rent, they were entitled to recover the rent at the 
rate specified in the kabuliyat. Their Lordships are of opinion that a suit 
to enhance is very different from a suit to recover arrears of rent at the 
rate originally fixed, and that it is founded entirely on different principles. 
In a suit for enhancement, it would be no bar to plead that all the arrears 
according to the original rate bad been paid,” and so on. 

It is true that in many cases since the date o( that decision, it has 
been held that a suit may be so framed, that the Court may, as an alter¬ 
native, give the plaintiff a decree for rent at the old rate, when he has 
failed to establish his right to rent at the enhanced rate. But that it is 
not because the two claims are founded upon the same cause of action, 
but because, under the provisions of the Procedure Code, different causes 
of action may be combined in the same suit. These are different causes 
of action, based upon two distinct obligations having distinct origins. 
This is how the matter was viewed in the case of Khedaroonissa Bibcc 
V. Boodhee Bibee (2). That case was decided under the terms of the 
Procedure Code of 1859, but those terms were, for the present purpose, 
substantially identical with the language of the present Code, and LocH 
and HoBHOUSE, JJ., held that the dismissal of a suit for rent at an enhanced 
rate was no bar to a subsequent suit for rent at the old rate. On the 
other hand, in the more recent case of Kunnock Chnnder Mookeetjee v. 
[150] (hiru Dasa Bmoas (3), Cunnngham and Maclean. JJ., tooka 
contrary view. We are unable to concur in the latter decision, and it 
appears to us that those learned Judges addressed their attention not 
precisely to the point arising on the section. The section speaks of claims 
arising out of I he cause of action, vthereas what the learned Judges say 
is —“ it is true that the Privy Council have pointed out that a suit for 
enhancement and a suit for rent are different proceedings. None the less 
they are, in our opinion, remedies, and claims arising in respect of the 
same subject-matter.” So it may, no doubt, be correctly said they are, 
but they are not in our judgment claims arising out of the same cause of 
action. 

It has not been shown that any issue or question arises with regard 
to the rent for 1289, except the question of law on which we have 
expressed our opinion. The decrees of the lower Courts will, therefore, be 
set aside, so far as they relate to the rent of 1289. and the plaintiff will 
have a decree for the rent of that year with costs. 


1887 

Dec. 14. 

Full 

Bench. 

15 G. 14S 
(F.B.). 


T. A. P. 


Appeal allcnved. 


fl) 16 B.L.R. 126 (note). (2) 13 W. R. 317. (3) 9 0. 919=12 C. L. R. 699 
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Before J/r. Justice Wilson and Mr. Justice O'Kinealy. 

Muraki Mohen Roy {Plaintijf] v. Khetter Nath Mullick 

{Df/endant.)^ [2lst December, 1887.] 

Slamp Act, Schedule 1, cl, 5—Document—Agreement to pay. 

A document was executed in these terms : “ This cincument, a hand-oote, is 
executed by mo for the purpose of purchasing a ghor. I take from you Bs. 7. I 
will pay interest on the sum at balf-anna per rupee per meusem. Having receiv¬ 
ed ibe Rs. 7 in cash, this band-note is executed:” Held, that the document 
was not a promissory note, nor a bond ; but was an agreement to pay, and as 
such was chargeable with duty under cl. 5, scb. I of Che Stamp Act. 

Ferrxer v. Ram Kulpa Chose (U referred to. 

[R., lOC.P.L.R. (Cr.) 1 (4); D.. 4 Bom. L.R.912 (914;,] 

[131] MuRarI Mohun Roy brought a suit upon a note of hand 
against Ketber Nath Mullick for the recovery of Rs. 11-11. The note 
was executed by the defendant on the 16bh Assar 1292 B. S. {29th June 
1885), and bore a receipt stamp of one anna. The document ran as 
follows: " This document, hand-note, is executed by me for the purpose of 
purchasing a y/ior. I take from you Rs. 7. I will pay interest on the 
sum at half-anna per rupee per mensem. Having received the Rs. 7 in 
cash, this document is executed. ” There was no attesting witness to the 
document, and the defendant’s name was written on a corner of the paper 
upon a receipt stamp for one anna. It was contended ou behalf of the 
defendant that the document was insufficiently stamped and therefore inad¬ 
missible in evidence. The Munsif held chat the document was neither ® 
bond as defined io the Stamp Act, nor a promissory note as defined in 
the Negotiable Instruments Act: bub a mere receipt, and as such properly 
stamped, and gave a decree to the plaintiff contingent on the opinion of the 
High Court, to which he made the following reference: “ For the purpose 

of the stamp law, what is this document, a bond, a promissory note or a 
receipt under the definition given in the Scamp Act) ” 

The opinion of the High Court (Wilson and O’KinealY, JJ.) was as 
follows:— 

OPINION. 

This is a reference made by the Munsif of Culna under s. 617 of 
the Code of Civil Procedure. He desires to know what is the proper con¬ 
struction to be placed on a document tendered in evidence in a case tried 
Ij y 1 61^ t runs as follows: “ This document, hand-note,is 

executed by me for the purpose of purchasing a ghor. 1 take from yoQ 
Rs. 7. I will pay interest on the sum at half-anna per rupee permensetn- 
Having received the Rs. 7 in cash, this hand-note is executed. Dated I6bh 
Assar 1292 B.S.” 

The Munsif is of opinion that the document does not fall within thff 
definition of a bond as given in the Stamp Act. In this opinion we concur. 
He also considers that it is not a promissory note, and we are of the saniu 
opinion. The document under reference is very similiar to that set out in 

• Civil Reference No. 11 A of 1887, made by Baboo Krishna Nath Roy Munsif of 
Culna, dated the 21st of May 1887. 

(1) 23 W.R. 403. 

684 



In re SOUTHEKAL KRISHNA RAO' i5 Cal. i53 

the case of Ferrier v. Bam Knlpa Ghose (1). There the note ran as [162] 
follows : “Received from Mem Saheb the sum of Go’s Rs. 40, and I gave 
interest for one month, two rupees.” It was held that this document was 
not a promissory note nor a bond, but merely an afireemeot to pay. We 
are, therefore, of opinion that the present document is an agreement to 
pay, and as such is chargeable with duty under clause 5 of the Schedule to 
the Stamp Act. 

K. M. C. 


15 C. 152 (P.C 1 = 14 I.A. 154 = 12Ind. Jur. 11 = 6 Sar. P.C J. 96. 

PRIVY COUNCIL. 

Present: 

Lord Ilohhouse, Sir B. Peacock, Sir J. Ilamun and Sir. 2i. Couch. 
[On appeal from the Court of the Judicial Commifi^ioner of Cooro.] 


In the matter of Southkkal Krishna Rao {Petitioner). 

I21st.luly. 1887.J 

Legal Pmetitionfr's Act iXVIII o/ 1679),—ss. U and 40-~Irregularily in procedure in 
dismissing a mukhtnr 

A ebarpe of unprofessional conduct broucht against a practitioner, holding a 
ceriificate under Act XVIII of 1679. having be^n found to he established by a 
Subordinate Court, which also considered that he, in conspr|u«Dce should bo 
dismissed, and the same having been reported, m conformity with s. 14 of that 
Act, to the principal Court in the Drovince. such dismissal was ordered. Beld, 
that tho practitioner could not be dismissed or suspended under that section' 
without his having been allowed, under s. 40, an opportunity of defending him¬ 
self before that Court. 

It is within ibc duties of a Oourl, informed of the misconduct of one of the 
practitioners before it, to take steps to have the matter adjudicated upon. 

[R.. 27 0.1033 I104i|=4 C.W.N. 389; 29A 61 (63) = 3 A.L.J, 8tl = A.W,N (190G) 268 
(269) : 24 M. 83: 34 M. 29=11 Cr.L.J. 310 (318) = 6 Ind. Ca.s. 3l:i (321) = 20 M 
L.J. 600 : D.. 31 P.W.R. 1909=11 Cr. L.J. 148= 4 Ind. Ca^ 1022 ] 

Appeal from two orders (28th February 1883 and 28fcb July 1883) 
made by the Judicial Commissioner of Coorg. 

The two orders against which this appeal was preferred wore made 
by the Judicial Commi-sloner upon the report of the Assistant Commis- 
flioner. The first cancelled the certificate of the appellant, as a mukhtar 
practising under Act XVIJI of 1879. and directed that his name be 
struck off the roll of second grade pleaders. The second order confirmed 
the first. 

The charge against Southekal Krishna Rao was stated by the Com¬ 
missioner of Coorg {20th November 1882), as follows, viz., that be being 
engaged as a pleader byRamasetby Naojappah. [153] on the prosecution 
of an appeal to the Judicial Commissioner, fraudulently and improperly 
represented to him in a telegram that his appeal had been filed and fixed 
for hearing on a certain date, which he well knew, or had reason to believe 
was not the case : also that, until criminal procedings were taken against 
him m the Court of the Magistrate of the district, he failed to account to 
the said Nanjappah for the money entrusted to him with the object of 
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(1) 23 W. R. 403. 

685 



15 Cal. 154 


INDIAN DECISIONS, NEW SERIES 


[Yo); 


1887 

July sii. 

Privy 

Council. 

t5 C. 132 
(P.C.) = 

14 I.A. 154^ 
12 lod. Jur, 
11 = 5 

Sar. P.C.J, 
96. 


retaining an advocate for the said appeal; also, that he had falsely stated 
to the Magistrate that he had given E-s. 40 to a third person on that 
account. 

Those charges were, by order of the Commissioner, on the Utb 
December 1832, enquired into by the Assistant Commissioner,who received 
as evidence the record of a case instituted by Nanjappah, relating to the 
detention of the money abovementioued, jn the Court of the District 
Magistrate, under s. 417 of the Indian Penal Code. These proceedings 
had resulted in the discharge of Southekal Krishna Rao, under s. 215 of 
the Code of Criminal Procedure. 

The Assistant Commissioner found the charges proved, and his 
findings were, on the 15tb February 1883, submitted to the Judicial 
Commissioner, who thereupon made the order of the 28Dh February 1803, 
tho first of those now complained of. The Judicial Commissioner, 
however, afterwards, on 5bh June 1883, directed the Commissioner to 
examine certain witnesses on behalf of Southekal Krishna Rao. This was 
done, and the depositions were forwarded by the Commissioner on the 
6th July 1833, to the Judicial Commissioner, with the comment that 
whatever view might 1)9 taken concerning the alleged re-paymeot there 
was no denying the fact that Southekal Krishna Rao had kept his client 
for many months out of his money, and returned it only under stress of 
criminal proceedings, having by means of a false telegram made him 
believe that his appeal had been 61ed. The Judicial Commissioner on the 
28th July following made the second of the orders now under appeal, con' 
firming his previous order. 

Special leave to appeal to Her Majesty in Council having been obtain¬ 
ed on 26th November 1386, Mr. G. W. Arathoo/., for the appellant, argued 
that, with reference to s. 40 of Act XVIIl of [154] 1879, the Judicial 
Commissoner had nob the power to susnend or dismiss a practitioner 
under s. 14, without allowing him an opportunity of defending himself 
before him—an opportunity nob shown by the proceedings to have been 
given. The proceedings before the Commissioner, takeo under the order 
of 5th June 1883, did not remove the effect of this irregularity in the 
Judicial Commissioner’s procedure. He added that the misconduct charged 
was not, even if proved, suflScienbly aggravate! to require, or justify, 
a sentence so severe as that which the appellant was undergoing. 

After Mr. Aratkoon had been heard their Lordships’ judgment wae 
delivered by— 


JUDGMENT. 

Sir J. Hannen. —This is an appeal by one Krishna Rao against an 
order of the Acting Judicial Commissioner of Coorg. Mr. Plumer, by 
which he struck the name of the petitioner off the roll of second grade 
pleaders in the Courts of Coorg. 

The facts out of which the appeal arises are as follows. 
Nanjappah had instituted a suit in which he had been unsuccessful. 
had appealed once, and he desired to appeal again. The present appoHa^^l’' 
who was at that time a vakil, was going to Bangalore, and he was reqne^^ 
ed by Nanjappah to give instructions to a barrister of the name of 
Meenaksbaya, at Bangalore, to take such steps as might be necessary 
for this appeal; and on the 27th or 29th of January 1880, Nanjapp*!* 
remitted to the appellant a sum of Rs. 80 for stamps and court-fees. 1^ 
appears that the appellant did. in accordance with the directions he had 
received from Nanjappah. hand over the papers relating to the case, 
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tbeRs. 80, to Mr. Meenaksbaya. Mr. Meenakshaya was at that time 1887 
about to leave Bangalore for two or three days, and be took the papers July 31. 

with him. He appears to have left on the 1st of February. On the - 

2nd of February the appellant, either in consequence, as bo says, of a PRIVY 
telegram from Nanjappah, or of his own motion, went to tire ofBoe of COUNCIL. 

Meenkashaya and there saw one of his clerks. There is a question as - 

to what information he received from that clerk with regard to the appeal. 

The appellant says that he was told in answer to his inquir>‘ that the 

appeal might have been filed, by which their Lordships und ivtand^* 

him to mean that as Mr. Meenaksbaya [155] was away, the clerks did 

not know what had been in fact done, but that it might have been filed 11 = 8 

by him before he left. The clerk, however, gives a different aicount of P-C J* 

the transactiou, and says that all that be said was that the appeal might 

he filed when Mr. ^feenaksbaya returned. Whichever of those two 

statements is correct it does not justify, literally, the telegram which the 

appellant sent to Nanjappah. because he telegraphed to him “ Appeal 

tiled Saturday : bearing not fixed.” From his own point of view of the 

facts, it would appear that he assumed that the appeal had been filed, 

whereas, as he admits, all the information he received was that it might 

have been filed. That certainly is an inaccurate telegram. But 

the first question which underlies all these proceedings is whether 

or not it was a fraudulent statement by him that the appeal had been 

tiled on Saturday. Now, as bo had handed over the papers and the 

Rs. 80 to Mr. Meenaksbaya, who liad taken the papers out of town 

for the purpose of considering what should be done, it does not appear that 

there could have been any motive for the appellant’s telegraphing falsely 

and fraudulently that the appeal had been filed, and it would appear more 

natural to come to the conclusion that there had been some misunder- 

.standing on his part, or that he incautiously and improperly telegraphed 

as a fact tliat that had been done which the clerk had stated was probable. 

It has been suggested by the Commissioner, who has finally reported on 
the case, that he may have anticipated the evenU which did subse¬ 
quently occur, namely, that Mr. Meenaksbaya would return the money, 
and so he would have an opportunity of appropriating it. or some of it. 

That is taking a very hosiile view of his conduct, and their Lordships are 
not prepared to say that the facts lead with any degree of certainty 
to so adverse a conclusion. But as a matter of fact the appellant 
did receive back from Mr. Meenakshaja the papers and Rs. 60, 

Mr. Meonakshaya retaining Rs. 20 as his fee for advising upon the case* 

The appellant did oot. as be ought to have done, hand over that Rs. GO, 
or at any rate as much of it as he considered should be paid after 
deducting some reasonable sum for his own exponses. He did not in 
fact hand over any. In the following December. Mr, Haves, a barristor, 

[156] was instructed by Nanjapph to write to the petitioner asking him to 
render an account of the money which he had received back from Meenak- 
shaya. The petitioner wrote to Mr. Hayes saying that he was entitled to 
rotam Rs. 20. He also said; “ After my return to this place Nanjappah 
never asked for the money. If be had done so, I was ready to pay him 
Rs. 40, after deducting Rs. 20 which Mr. Meenaksbaya had retained, and 
Rs. 20 for my travelling expenses. Such being the case, I was astonished 
to see yoy letter.” He did not. however, remit the monev to Nanjappah 
but he alleges that on the following 286h of February 1881, he paid a 
sum of Rs- 30 to Mr. Hayes, which together with another sum of Rs. 10 
which he had previously given him. made up a sum of Rs 40 on 
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account; of this claim of Nanjappah : and by way of proving that, he 
pro;iuced a letter from Mr. Hayes which simply demands payment of 
Rs. 30. and upon which letter the appellant states that he made a memoran¬ 
dum of those two payments of Rs. 30 and Rs. 10, making up the Rs. 40 
winch he had expressed his willingness to pay in his letter to Mr. Hayes. 

There is a dispute upon this, as upon almost every other fact of the 
case. Mr. Hayes denies that he received that money on account of 
Nanjappih; but it is quite certain that there were money transactions 
between Mr. Hayes and the appellanc. and it is not impossible to believe 
that this sum of Rs. 40 was paid by the petitioner to Mr. Hayes on account 
of Nanjappah. 

In tliat stats of things Nanjappah instituted proceedings against the 
petitioner of a criminal nature. When those proceedings came on for 
hearing a compromise was arrived at by its being agreed that Nanjappah 
should receive the whole Rs. 80 back again. There is a question how that 
Rs. 80 was made up. The appellant says that half of it was paid by 
Mr. Hayes, I he other half being furnished by him. Mr. Hayes, however, 
denies that he furnished anything, and represents that the whole of it 
was piid by tho appellant under fear of the proceedings that had been 
taken against him. A compromise was effected by tho receipt of the Rs. 80 
by Nanjapuah. Rut although the claim of Nanjappah was thus put an end 
to. proceedings were afterwards instituted—the proceedings which are now 
the subject of appeal [157] before this Board—against the appellant in his 
character of pleader and officer of the Court. Those proceedings took place 
before Colonel Hill, who is the Commissioner of Coorg. It does not appear 
verv clearly what lei to the institution of those proceedings, but it is 
unnecessary to inquire into their origin, as if it became known to an officer 
presiding in a Subordinate Court that one of the practitioners before that 
Court has been guilty of unprofessional conducr., it would be within the scope 
of his duties to take steps for the purpose of having that matter adjudicated 
UDon. That would properly take place under the llth section of the 
Practitioners Act. No. XVIII of 1879, which provides that “ if any such 
pleader practising in any Subordinate Court is charged in such Court or 
office with any such misconduct”—that is (referring back to the preceding 
section)—“ in the discharge of his professional duty,” then that certain 
steps shall be taken. The presiding officer is to send him a copy of the 
charge, and also a notice that on a day to be thereby appointed such 
charge will be taken into consideration. Ultimately it becomes the duty 
ot such officer, if he finds the charge established, and considers that the 
pleader should be suspended or dismissed in consequence, to record his 
finding and the grounds thereof, and to report the same to the High Court, 
and the High Court may acquit, suspend, or dismiss the pleader or 
mukhtar.” 

A report was made to Mr. Plumer. the Acting Judicial Commissioner, 
who in this respect represents the High Court. The Acting Judicial Coffl- 
missioner has given the two orders which are the subject of appeal in this 
case. The first was on the 28bh of February 1883, when he makes the 
order with this preface : In the matter of the recommedation made by 

the Commissioner of Coorg for the removal of the name of Southekal 
Krishna Rao from the roll of second grade pleaders for his having defraud* 
ed one Raraasetty Nanjappah of Mercara.” He goes on to say that the 
record of the case before him showed clearly that Krishna Rao received 
Rs. 80, and that he fraudulently omitted to repay it, and also that he 
a false statement that he had paid his client a portion of the money 
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through Mr. Hayes. Then couuling fchab with allege.^ previous rniscouducb, 1887 
[l58] lio corner bo the conclusion that he ought bo bj struck off cho roll. July 21. 

(Jp to that time it is bo ba obsorved thill-, bho petitioner had nob been - 

heard before Mr. Plumor. Positioner remonstrated upon tiie order rhab PRIVY 
bad bean madi, and tin re.s ib was another order of die obh of -Juno 1883, COUNCIL, 
that is, thaboviden.M shall bi a Iduced bv rno anp/Hant, au 1 evidence was —- 
in (act taken he^ore Colonel Hill. Their Lordships are of opinion that the 
petitioner had the opp ncunity of adducing such ovidenceas he luightbliink 1^-^.) = 
tit, and that liis cpmulaiiU on tliat head is not well fouu' led. But upon 15* — 

the evidence so obtained being r-imitted to the .Tudicial Commissioner, bo '^‘**'* 

makes this renorb or or l'*r: I have gone vary carefully again through all 
the pap3r3 connected with this case, and I have given them my be^st coo- 
siderabion. I regret that [ am unable to modify the opinion expressed in 
my previous order orio alter the conclusion I arrive 1 at.” IIo therefore 
concludes. “ I contirm my fo- mor order striking petitioner off the rolls.” 

This order svas tuide without tho petitioner's having had the 
opportunity of being heard before tho .\cting Judicial Commissioner after 
the ovidenve lial he^ti tikon. ani in that respect th< ir Lordships are of 
opinion that there has boon a plain irregularity, becausa in whatever way 
the oroceodings m ly be instituted, they are subject to the provision of 
tlie-lOth section of the .\ct referred to, by wiiicli it is enacted that “ not- 
withstanding anything herein before contained, no pleader shall be suspend¬ 
ed or dismissed under this .\ct unless be has been allowo 1 an opportunity 
of defending himself before tho authorities suspiending or dismissing him.” 

Now the only authority which could suspend or dismiss him was the 
High Court reoresented by the .Acting Judicial Commissioner, Mr. Plumer, 
before whom he never has ha-l an opnorbunitv of defending himself! 

Their Lordships are. therefore, of opinion that this order directing that he 
be struck off the rolls is in that respect irregular, and that it must be set 
aside, and the petitioner bo restored to the roll. 

It is unnecessary to give a dotioite opinion upon the merits of the 
case, but their Lordships consider that, if the charge had [159] been 
established in a regular way, the offence, as alleged against the petitioner, 
was nob of a characcer which called for his entire removal from the 
profession, but that a suspension for loss time than that which ho has in 
fact undergone would have bean sufficient to meet the merits of the case 

Their Lordships will therefore humbly advise Her Majesty to set 

aside the order apnealed from and to order that the petitioner, bo restored 
to tho roll. 

Appeal allowed. 

Solicitors for the appellant : Messrs. T. L. Wilson d Co. 

C. B. 
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APPELLATE CIVIL. 

Before Mr. Justice Mitter, 0(}(i. Chief Justice, and 

Mr. Justice Beverley. 


MaMAT Kam Bavan AND OTHERS (Plaintiffs) V . Bapu Eam 
Atai Bura Bharat .and others (Defendants).* 

(17tb August. 1887.] 


Riijhl of Snit-Ciiil procedure Code lAct XIV of JS82I. s \l—Hereditary right lo an 
oliice—Decliratory decree—JnrisUictiOii—Emaluvient. 

A suit for the estaMishmeut of a right to the hereditary title of musicians 
lo a .sat»/T will lie under s. 11 of the Code of Civil Procedure, notwithstanding 
that the right sought to be esUblisbtd is ouc which brings in no profit to those 
claiming it. 



18 R. 429 /438) : Disc.. 8 N.L.R. 181 (134); R.. 11 M. 450 (451); 12 C L J. 74 
(781 = 14 C.W N, 1057 (1002) =6 lud.Cas. 864 (866 .] 


This was a suit brought for a declaration of the plaintiffs' hereditary 
title to tlie office of tiiusicians in a salra in Zillah Kanarup. 

The plaintiff s alleged that they hold the office of musicians to the 
saira in succession to their ancestors ; anci that in March, 1884, at a time 
when they were giving the usual performance on the occasion of the 
Doiejatra, the defendants, claiming themselves a right to such office, by 

force put a stop to the performance. 

The defendants, amongst other defences raised, objected that the 
suit was not one cognizable by a Civil Court; and that if the plaintiffs 

had a right to sue. tliey could not sue jointly. 

[160] The Muusif held that, as the plaintiffs had been dispossessed 
in a body on the same grounds, they had but one cause of action,^ and 
could jointly sue, and that they had a right to sue under s. 11 oi the 

Code. , , , 

The defendants appealed to the District Judge, who. without going 
into the first point decided by the Munsif. held that the word office 
in s. 11 of the Code did not include the performance of a religious cere- 
money to which no emoluments were attached, and that the suit would 

not therefore lie. . , n 

The plaintiffs appealed to the High Court. i j ^ ^.i - 4 . 

Babu Baikunt Nath Dass, for the appellants contended that the suit 

Babu Surendm Nath Roy for the respondents.-On the question 
of tlie Courts not interfering in the determination of trivial questions 
ofdignity and caste where no emoluments were attached to the office, 
referred to Narayan VMe Parab y KnsJmajtSadashw (I)' Ba,my. 
^hirrnm (‘5) ' iffurori v. S«f« (3): Balknshna Chmiajt y. Balf.j: Ram- 
cLdra ii ’ Shankara b,n Mayahatapa v. Hanma bin Bkinm (5) , and 
also to Namboory Setapaty v. Eanoo Colanoo Pulm (6); Smkur BharU 
Sivavii V. Sidha Lingayah Gharanti (7); Rajkis to Majeey . Nohace Seal{S): 

inrtAftl from Appellate Decree No. 12S8 of 18S6. against the decree of H. 
T ♦♦wion Tfibn^on E«q. Judgeof Assam Valley Districis. dated the 1st of March, 1986, 
rever”n^h= Seci’i3aboo ShibProsh.cl Chuokerbutty, Munsil of Gaubati, dated 
the 19th of March, 1885. 

/1110R233 (2) 6 B. 116. (3) 6 B. 725. (4) 9 B. 25. 

5 2 B. 470' (6) 3 M.I.A. 359. (7) 3 M.T.A. 198. (8) 1 W.R. 351. 


690 



Yir] M. HAM DAYAN V. BAPU RAM ATAI DURA BHAKAT 15 Cal. 162 

( 2 ^ ^ - Iia,nc„andr. 

was L1oirows“!-‘ Bkvbrley, J.) 

JUDGMENT. 

This s^uit was brought for the purpose of obtaininj-a declaratorv 

hi a I’ title to the office of musioiaos 

Suh fc sion o('r 1 -®“^ ‘he jurisdietioD of the 

bub-division of Barpita id Karurup. The defendaots resisted the claim 

Ediran^Surt ' “ ““i- 

The Munsif overruled the objection, holding that the Civil Court 
has ,ur.sa,ot,on to try all suits ol a civil nature, and that [161] the 

farouf oTfhe' S’ “i ff'” "“I”'"' decided in 

avoiK of the plaintifts od the merits also, and decreed tho claim 

such an achnn ^‘iff" District Judge, being of opinion that 

such an action as this would not be under s. 11 , decreed the anneal and 

a Sed m th P™‘>="'’ed that any enioluments 

(if !nvfo f" ° Defendants are entitled to their share 

Pnl i I 7 explanation to s. 11 of the Civil Procedure 

ee^rmonrt ‘‘’f ^ -religious ceremony, or part of a religious 

dS^Ls h m “ro attached, which carries with it no 

to es IV ? ' honorary? I think not. I think that in order 

profi ■' tr t“‘“ t" ‘hat the office is one of 

hke this r'' ° the lower appellate Court held that an action 

into the Tth ^ r'®' accordingly dismissed the suit, without going 

first ffistad »0 ‘hat arose upon the issues raised by the Court of 

lower annellnt. 'p r® ^ ‘h® ''‘®" ‘“hen by the 

8 II ol Thi P meaning of the word “ office" in 

that , L ^ ^ Procedure Code. The District Judge is of opinion 

an'■ office”■^withinVh'““‘ ‘°."h'®h no emoluments are attached is not 
in a teml Jl ‘h® ““““‘“g of s. H, A charge or a trust of a shebait 
who 8 emnbvL“„ iVT ° ^ hHog to the person 

“t all oTthe „th« n any emoluments 

ofbis own nnet ®“hject him to expenditure out 

trastorreharge^aVa undertakes a 

aaemployed ifan ‘■office''" ' ““““idered 

Pmeed^ure Code "'‘‘h™ ‘he moaning of s. 11 ol the Civil 

“eat in sup^rtof 'T ‘h® o' ‘he argu- 

®' them fully sun'1 T" “hhehate Court, but none 

‘he effect t^a? a a lit to T" ^ ““f ^"‘* 8 ®- ^hay are 

to an office if the a lee^ ‘^’*”'‘5' ““ached 

eaia or pm 6 “ ill n fr'’™“h it any pecuniary 

a toit for the “ tshf I'®", J" office, but this is 

‘hat the ohargo t rSst irnre”“''h'^oaoription, to establish 
olaiming it t, u il ®‘ °“® ™hiob ensures some pro 6 t to the person 

®“‘ioaina'temD eor th Por'ormance of particular 

-- ^raple or the like, it would, m our opinion, be an " office" 

<*) ^ M. 206. ^ --- 
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within tiianmninji of s. 11 of the Civil Procodura Code, whether any 

ctnoliiinont.^ are attached to it or not. _ n iu i. 

\Vc are. l.herofore. of oninion that the present suit will he under that 

section. Wu, therefore, set aside the decree of the lower appellate Court, 

and fcnruid the case to that Court to decide ou the merits. Costs to 

abide the result. 


T. A, F. 


Appeal allowed. 


15 C. 162. 

APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 


Ni-nd Kumak Siiah,\ {Defendant) v. Shurnomoyi (or ShurnoMOYI 

Dasi) {Plainlilf)."' [I8th November, 1887.] 

Stamp Actd of 1S70). Sc'i. I, Art. l—Stamp DiUy-Evidcnce-Achwtoledgmnt~ 
Balance Sheet—Sihash. 

A nikash. or balance sheet, nude out and siRocd by a gomastah of a business 
showing a balance due by him to the owner of the business, is not an acknow¬ 
ledgment of a debt within the meaning of art. 1. sch. I of the Stamp Act, and 

is admis'iblo in evidence without being stamped. 

Drojo Gobind Shaha v. Goluck Chunder Shaha (1) followed. 

[Di=c.. 39 C. 789=-l6 C.W.N. 945 = 15 Ind. Gas. *279.] 

In this suit the plaint allefied that the plaintiff employed the defend¬ 
ant as Bomastah to carry on her shop, he beios remunerated by a 10-anna 
share of tho profits thereof, and the plaintiff being entitled to the remaining 
six annas of such profits. It further alleged that the '^e'endant had 
misapnropriated monies from the capital funds w'th "I'.cl. the shop was 
carried on, and that on an account being demanded from him, he prepared 
and signed a balance sheet or nikash showing a sum of money due from 

*””'[163] The suit was brought to recover the balance of this sum after 
crediting the defendant with certain amounts admitted to be due to him. 

The defendant in his written statement denied the materia allega¬ 
tions in the plaint, and specifically denied that he ever submitted an 

““ThVevidence'in the case was directed to the question whether or not 
the defendant prepared and signed the account The plaintiff s witnesses 
alleged he did so, whilst the defendant denied it. The document was not 

stamped. Perozeoote who originally tried the case disbelieved 

the plaintiff's story and his witnesses, and dismissed the suit, but on appeal 
to the Judge of Backerguoge this dscisioo was reversen and the amount 
sued for decreed. The defendant now preferred this second appeal to tho 

“Bo'6«ris and Baboo Kashi Kant Sen, for the appellant. 

Baboo Ditrga Mohan Dass, for the respondent_^ 


. Anniaal Irom Aopellate Decree No. 1034 of 1887. against the decree of 
r p Bradbury. Esq.. Judge of Backergunge. dated the 25th of February I®®’*' 

■he decrerot Lboo Bidhoo Bhusau Cbuckerbutty. Uunsit of Perozepore. dated the 

I9th of April 1886. 


(1) 9 C. 127. 
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JUDGMENT. 

The judE’mcDt of the High Court (Norris and Beverley. JJ.) was 

delivered by 

Norris, J.—The only point raised in this appeal by the learned 
counsel for the appellant is that tlie document referred to in the judgments 
of the two lower Courts is an acknowledgment of a [164] debt within 
the meaning of art. 1. sch. I of the Stamp .\ct, and being such a docu¬ 
ment it should have been stamped with a one-anna stamu;and that, 
requiring a one-anna stamp, under s. 31 of tlie Stamp Act. it was a 
document for which no penalty could be paid, and whicli could not be 
received in evidence. 

We have looked at the document ourselves, and we think that it is 
not an acknowledgment of a debt within the meaning of art. 1. sch. 1 of 
the Stamp Act, and we are fortified in this opinion by a decision of 
Mr. Justice Prinsep and Mr. Justice O’Kinealy on a very similar point in 
the case of Brojo Gohind Shaha v. Goluck Chunder Shaha (1). 

The appeal is dismissed wiili costs. 

Appeal dismissed. 


Mr. Roberts, for the appellant.—Except the account alleged to have 
been rendered and signed by the defendant there is no evidence to support 
the plaintiff’s claim. Either that document is an acknowlcdgmont of 
a debt, and that is how it is put forward by the plaintiff, or it affords no 
foundation of proof on which a decree against the defendant could pro¬ 
perly be made. 

I submit that it must he treated as an acknowlcdgmont of a debt 
within art. 1, sch. I of the Stamp Act (I of 1875iJ, and as such it. requires 
a one-anna stamp. Instruments requiring a ouo-anna stamp cannot 
under s. 31 be stamped after the drawing or execution thereof. Tliis 
objection is fatal to the suit, which sliould be dismissed. The point was 
raised in the original Court. 

Baboo Durrja Mohun Dass, for the respondent was not called upon. 


IS C. 164. 

CIVIL REFEKENCE. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

Amritomoyk Dasia [IHaintif) v. Buogiruth Chundra alias 
JOGESSUR Shadhoo {Defendant).” [Gth December, 1887.J 

SwaR Cause Court, l/o/ussif, jurisdiction of-MninUyiance, Suit far arrears of—Fixed 
^^amtenance - Small Cause Courts (Provincial) Act {Act IX of 1887), Scli. U, 


A su't for arrears of fixed mainteDanoe is a suit relating tomsintenance within 

cl. 38 of sch. II of the Provincial 

K 0? Smlll Sauis “ 

lOA.L.J. 185 (I86) = 1G Ind. Cas. 13(141; R., 16 B. 267 (268).] 


the ^ the Small Cause Court of Jessore under 

oe proviaj^ons of s. 617 of the Civil Procedure Code, and the facts of the 
^!!!!J ^h gave ris e to it were as follow 

Jugobundhoo Gangooly, Judge 
o: Small Causes, Jessore, dated the 27th of August 1887 

(1) 9 C. 127. 
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Tlio plaintiff instituted the suit after the Provincial Small Cause 
CourU Acf. (Act IX of 1887) came into force to recover arrears of main¬ 
tenance from the defendant. She alleged that her late husband. oneUma 
Charan Haidar, left liis property by will to the defendant upon the condi- 
tiou that he paid to her maiutenance at [165] the rate of Rs. 3 per 
month ; that she had already been forced to institute suits for the recovery 
of tliat amount, and on the 28th April had obtained a decree from the 
Small Cause Court for the arrears of maintenance then due at that rate. 
In tlie ])rescnt suit she claimed arrears for the period between Chait 
1292 (March 1386) to Ashar 1294 (June 1887). Tlie suit was undefended, 
and the Judge found that the plaintitf liad obtained a decree for arrears 
of maintenance at the rate alleged on the 28th April 1886, and that the 
amount of the decree was realized bv e.'cecution. He also found that the 
arrears claimed in the suit were due. He. however, considered that, 
under the Piovincial Small Cause Courts Act of 1887, the Small Cause 
Court had now no jurisdiction to try such a suit as the present, and he 
accordingly directed the plaint to be returned to be presented to the proper 
Court subject to the opinion of tlie High Court upon the question as to 
whether he had jurisdiction to try it. 

In his judgment he expressed a doubt as to whether the words 
“a suit relating to maintenance” as used in cl. 38 of Sch. II of 
the Act in question covered suits to recover arrears of maintenance at 
fixed rates as well as suits to establish a right to iiiaintenance. To 
illustrate his doubt ho referred to s. 7. cIs. 1 and 2 of the Court Fees 
Act (Act Vri of 1870), which deals with two different classes of suits for 
maintenance for tlio purposes of that Act, the one being suits for arrears 
of maintenance and the other suits for maintenance ; and be con¬ 
sidered that it might well be urged that the words in cl, 38— a 
suit relating to maintenance”—were equivalent to “ a suit for main¬ 
tenance,” and did not therefore include a suit such as the present for 
arrears of maintenance at fixed rates, but merely were meant to apply to 
suits to establish a right to maintenance. He also referred to els. 128 
and 129 of Sch. II of the Limitation Act (Act XV of 1887). where the 
distinction between suits for arrears of maintenance and for a declaration 
of a right to maintenance is also observed ; and to the decisions in 
the cases of Nobhi Kalee Debca v. Dindoobashinee Dcbca (l); BhiKjican 
Chiauhr Bo$e v. Bindoo Bashinee Dossee (2); Sidlingapa v. Sidava 


[166] kom Sidlhujapa (3); and came to the conclusion that the words 
" suit relating to maintenance ” as used in cl. 38 of sch. II of Act IX 
1887 must 1)0 taken to include a suit for arrears of maintenance as well 


as one to establish a right to maintenance. 

He, however, referred the question as to whether he had jurisdiction 
to try the case to the High Court. 

No one apneared on the reference. The opinion of the High Court 
(Norris and Beverley, JJ.) was as follows 


OPINION. 


We are of opinion that a “ suit for arreirs of fixed maintenance ” is a 
'* suit relating to maintenance ” specified in cl. 38 of the second sche¬ 
dule of the Provincial Small Cause Courts Act, IX of 1887, and is, there¬ 
fore, a suit excented from the cognizance of a Court of Small Causes. 


H. T. H. 


(1) 5 W.R. S C.C. Ref. 5. 


(•2) 6 W.R. 286. 
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APPELLATE CIVIL. 

Before Sir TP. Comer Petheram, Kt., Chief Jnslice, and 

Mr. Justice Ohosc. 

In the matter of Sirdiiar Hoy, 

SiRDHAR Roy 1 >. Rameswar SinCt.’- [7th Decembert 1HB7J 

Se^tgdl Tenancy Act (VIII of 1885ss, Gl, Ql^Deposit of rent—Review of order receiving 
deposit oj rent. 

When under ss. 61 and G2 of the Bengal Tenancy Acta deposit of rent is made 
by a tenant, and tbo Court grants him a receipt, the x.eniindar has no right to 
come in and be beard in the matteti there being no m^icbincry whatsoever 
provided by the Act for the Court to enter into a judicial enquiry in connection 
with the matter of the deposit* As far as the tenant is concerned, after such 
deposit 13 made and a receipt granted, tbo Court is functus o^cio, and is not 
authorized to return the moaey to the tenant upon an application made bv the 
zemindar. 

The words “ the full amount of the money then due ” in s. Gl, and the word, 
the amount of rent payable by the tenant '* in s, G2» moan nothing more than 
the words what he shall consider the full amount of rent due from him at the 
date of the tender to the zemindar"’ as used in Bengal Act VIII of 1869, and 
have 00 relation whatever to tbe amount of rout justly due or justly payable by 
the tenant. 

This was a rule calling upon Rameswar Singh, a zemindar, to show 
cause why an order passed by the Munsif of Madhuhani [167] on the 2Dd 
February 1887, ordering a tenant of such zemindar to withdraw from the 
Court a sum of money already deposited and roooived i)y the Court as rent 
due to the zemindar under s. 62 of the Ilengal Tenancy Act, should not be 
set aside as being passed without jurisdiction. 

The facts wore as follows :— 

On tbe 19th November 1886, an application was presented to the 
Munsif by one Sirdhar Roy, a tenant of one Rameswar Singh, under s. 61 
of tbe Bengal Tenancy Act for permission to deposit a certain amount of 
Pent, stating, among other mattors, that he had tontlereJ the money to the 
landlorfl s agent, but that the agent had refused to receive it and grant a 
receipt. The Munsif accepted this application and rocoived the rent, and 
gUDted to tlie tenant a receipt under s. 02 of the Act, causing a notice 
0 the receipt of the deposit to be served upon the zemindar. The zomin* 
^PPs-rontly had been already awaio of the deposit being made by 
0 applicant, applied to the Court, stating that the tenant had deposited 
rent upon false and unfounded grounds, and that the deposit ought not to 
ave oeen received, and praying that the onler already passed by the 
oyt permitting the deposit might be cancelled. The Munsif thereupon 
th 1 ^ proceeding on the 2Dd February 1887, and being of opinion that 
0 ispute between the parties was as to the form of receipt which the 
oo^ld entitled to receive from the zemindar, but that such a dispute 

di^ taken cognizance of by him. cancelled his previous order, and 

to take back the money deposited. 

mlo L ^ tenant thereupon applied to the High Court, and obtained the 
^10 ^ove referred to. 

oontA {with him Baboo Uniakali Mookerji), to show cause, 

_ tbe words “ full amount of the money then duein s, 61, 

the order of Prayag Nath, Munsif of Madhubani. 

‘'0® and of February 1887. 
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JUDGMENT. 

Sections 61 to Go of tlie BoDgal Tenancy Act lay down the procedure 
in regard to the deposit of rent by a tenant; and the question we have to 
determine in this case is wliother, after the Court has received rent from 
a tenant and granted him a receipt, tho zemindar is entitled to come in 
and ask to be heard upon the matter of the deposit, and to have the order 
of deposit cancelled. 

Section 61 of the Act lays down the case in which a tenant may 
present to the Court an application for permission to deposit his rent, as 
also the particulars which tho petition is to contain. Section 62 provides 
that, if it appears to tiie Court that the applicant is entitled to make the 
deposit, it shall receive the rent and grant a receipt. It would appear 
upon a consideration of these two sections that, if a verified application 
is made to the Court, and if it contains the grounds under which an 
application under s. 61 is authorized to be made, and if it also contains 
the particulars which must bo mentioned, the Court is bound to receive 
tho rent and give a receipt to the tenant. Tho Court is not authorized 
at this stage of the p-roceeding, or at any subsequent stage, to enter into 
a judicial enquiry as to whether sufiicient grounds in law exist entitling 
the tenant to make tho deposit. We then find that, under s. 63, the 
Court is to affix a notification in the Court-house on the receipt of the 
money : and if it is not paid away within the period of 15 days, a notice 
of the receipt of the said deposit is to be served upon the zemindar; 
and under s. 64 the zemindar may apply if be pleases to receive the 
amount deposited. 

These are the only provisions which the Bengal Tenancy Act 
has laid down in regard to tho deposit made bv a tenant: and it 
[169] will bo observed that there is no machinery whatsoever provided 
for the Court to enter iutoa judicial enquiry in connection with the mat¬ 
ter of this deposit, nor is there any provision entitling the zemindar to 
come in, and to be heard, upon the subject. And it seems to us that, so 
far as the tenant is concerned, after the deposit is made and receipt grant¬ 
ed, the Court is fundus oficio, and is not authorized to return the money 
to the tenant upon an application made by the zemindar. 

It was strongly pressed upon us that, when in s. 61 the Legislature 
uses the words ** the full amount of the money then due, and in 
s. 62 “ the amount of the rent payable by the tenant,” it intends that 
it is only in eases where there is no dispute as to the amount of rent 
of the holding that the tenant is entitled to deposit the rent, and the 


find the words “ an acquittance for the amount of the rent payable by the 
tenant “ iu s. 62, showed that it is only when there is no dispute as to the 
amount ol reut due that the tenant is entitled to deposit the rent, and that 
it would he an injustice if the landlord were not entitled to come in 
:in(i he heard in the matter; and further that the Munsif bad power 
[168] to review his order allowing the deposit to be made— 
ilcssain V. lindjoc Ahdoolhh (1). 

Baboo Trailokhonoth NiUer and Baboo Dwarkanath Chuchrbutty in 
support of the rule contended that there was no provision in the Act 
allowing tho landlord to come in and he heard on the right to deposit. 

Tho following judgment (omitting the facts as set out above) was 
delivered by Ghose, J. (PetherAM, C.J.. concurring) 


(l) 2 0. 131 = 3 l A. 221. 
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Court; is authorized to receive such deposit ; and that the receipt grant¬ 
ed by the Court operating as an acquittance as against the landlord 
for the amount of the rent payable and deposited by the tenaDt. it would 
be an apparent injustice to the zemindar, if be was not entitled to come 
in, and to be heard, upon the matter. But it seems to us that this 
contention cannot be maintained. The words ‘‘the full amount of the 
money then due " as tliey occur in s. G1 do not, as we read them, mean 
anytbiug more than the words “what he shall consider the full amount 
of rent due from him at the date of the tender to the zemindar " as they 
occur in s. 46 of Bengal Act Mil of 186il, whicli has now been repealed 
by the Bengal Tenancy Act. The provisions entitling a tenant to deposit 
bis rent in Court were introduced for the first time in the year 1862 
(Bengal Act VI of 1862), with a view to protect tenants from harassment 
by zemindars, and to save them from costs, interest, and damages being 
awarded against them in a suit by tho zemindar for n-nt; and it appears 
to us that the words in s. G1 and s. 62 of tho Bengal Tenancy Act refer¬ 
red to above have no relation whatsoever to the amount of rent justly due 
Cl'justly payable, but only to such rent as the tenant at tho time of the 
deposit considers to be the rent due and payable. It is entirely at 
the option of the zemindar either to receive the rent deposited or not 
*16 pleases. He may, if he objeets to the amount of rent 
1170J payable by the tenant for his holding, bring a suit under s. 168 of 
the Act to have that matter determined, or he may bring a suit for the 
recovery of the whole of the arrear of rent due to iiim up to the date of 
deposit within six months from the date of the service of notice upon 
him, disregarding altogether the deposit made by the tenant; and if in 

that suit it be proved that the tenant had. without reasonable or urobablo 
cause, neglected or refused to pay the amount of rent due to the zemindar, 
me Court might award to him damages and costs in addition to the rent. 
But if, on the other hand, it appears that the suit of the zemindar was 
Without reasonable or probable cause, tbo Court might award the tenant 

as against the landlord (see s. OH and sch. III. Parti, art. 2 
of the Bengal Tenancy Act). 

Upon these considerations it seems to us clear that when a 
eposit 18 made by a tenant and tho Court grants him a receipt, 
e zemindar cannot in any way be prejudiced, and that tho tenant makes 
cn a deposit at his own risk, 

'3‘^6stion was raised before us as to whether tho Munsif was 
and entertain an application for review of his previous order, 

**■ relied strongly upon tho case of Beasut Uossein v. 

QUft in the view that we take of this matter, the 

^ ®one of review, but whether the Munsif, after the deposit 

tion b tS jurisdiction to entertain the applica- 

seeniRf zemindar. Regarding it, however, as a question of review, it 
order ° where a party is affected and bound by the 

niatfeer^tu^7L^ against, and when be hae a right to be heard in tho 
^iew th apply for review*, but not otherwise; and in this 

^hatsoeve^^ Hosscin v. Abdoollah no application 

and >^easoDs we think that this rule must he made absolute, 

order of the Munsif of the 2nd February 1887, set aside. 

’ Ruk absolute, 
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[171] CIVIL REFERENCE. 

Before .T/r. Justice }\orrh and Mr. Justice Beverley. 

Koylash Chandra Shaha and another {Decree-holders) v. 

C. CHRISTOPHORIDI { Judgment-debtor) AND ANOTHER (SURETY).* 

[21st November, 1S87.! 

Surety. LiabilUy of—Judyvient dcbtorapiAying to be declared an insolvent -Civil Pro¬ 
cedure Code, ss. 336. 344. 

S on the 16th January 1886, obtained a decree for a certain sum of money 
against C. In execution of that decree C was arrested on the 28th January, and 
upon bis being brought before the Court be expressed his intention of applying 
to be declared an insolvent under the provisions of Chapter XX of tbe Code of 
Civil Procedure, and ho was thereupon released upon furnishing security under 
the provisions of s. 336 of the Code. K became surety for G and executed a 
bond undertaking to produce C at any time when the Court should direct him 
so to do, and in default of so producing him to pay tbe amount of the decree, 
and stauding security for C's applying to be declared insolvent. On tbe 19tb 
February C filed his petition to be declared an insolvent before tbe District 
Judge under s. 344 of tbe Code, and on the 14th May 1886, bis petition w.as 
dismissed owing to bis non-appearance. 

S thereupon applied for execution of the decree against K. 

Held, that K was released from his obligation under the bond executed by him 
when C filed his petition under s. 344 to be declared an insolvent. 

[F., 19 B. 210 (212): 24 M. 5P0 1562); 26 M. 366(367); Appr.. 13 A. 100 (102) = ll 
A.W.N. 5 : 16 A, 37 (38); R., 16 A- 183 {184) = 13 A.W.N. 68: 100 P.R. 1894; 
U. B. R. (1892-1890) Vol. 11, 269; 12 C.L.J. 419 (421) *=7 Ind. Cas. 917 (9l8).J 

This was a reference hv the Judge of the Small Cause Court at Dacca 
uuder the provisions of s. C17 of the Civil Procedure Code, and the facts 
which gave rise to it were as follows : — 

On the IGth January 1886, the plaintiff obtained a decree in the 
Small Cause Court against the defendant Christophoridi for Rs. 550-5-9, 
and in execution of that decree the defendant was arrested aud brought 
before the Court on the 2Hth January. The defendant thereupon expressed 
his intention of applying to he declared an insolvent under the provisions 
of Chapter XX of the Civil Procedure Code, and upon his furnishing 
security that he would appear when called upou, and that he would so 
apply to bo declared an insolvent, he was released from custody under the 
provisions of s. 33Gof the Code. 

[172] Mr. E. C. Komp stood surety for the defendant, and a 
bond WHS taken from him in the vernacular, of which the following is a 
translation :— 

I, E. C. Kemp, at present residing at Favidabad Mill Barracks, 
Thanna Sudder, do hereby execute this bail bond. Mr. Christophoridi, 
judgment-debtor in the said case, has been brought under arrest, so I, 
duly standing as security on his behalf, do execute this bail bond that I 
shall produce him at any time whenever the Court will direct me to do 
so : that if I fail to produce him, then I shall pay the whole of the amount 
of this decree. On default I will have no objection to tbe amount being 
realized from my immoveable and moveable property or my person; so 
I do stand security for his applying to be declared insolvent. ’ 


• Civil Reference No. 16A of 1887, made by Baboo Mohendra Nath Mifcter, Judge 
of Small Cause Court, Dacca, dated the 12th of September 1837. 
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On the 19th Fabruary 183G. the defendant tiled his petition to bo 
declared an insolvent before the Distriet Judgo under a. 344 of the Code, 
and on the 13th March 188G. a copy of tlie petition was forwarded hy the 
District Judge at the request of the defendant to the Small Cause Court. 
On the 14th May 188G, the petition of the defendant to declared 

an insolvent was dismissed by tlie District Judge owing to his non- 
appearance. 

On the 2nd December 1886, the plaintilTs (decree-holders) applied 
for execution of their decreo, and asked the Court to call upon the surety 
to produce the judgment-detitor. and on his failing to do so to order that 
the decree should be executed against him, and'notice was theroupon 
issued to the surety toproduetho judgmont-debtor on the 7tli March 1887. 
On that day the surety appeared, and contended that, inasmuch as the 
judgment-debtor had filed his petition of insolvency within the time 
prescribed by s. 336, ha was no longer liable under the'bond. The Court, 
however, refused to accept that contention, and thereupon tfie surety 
applied for and obtained six months' time witliin which to produce the 
judgroeut-debtor. On the 7oh September 1887, the surety again appeared, 
and expressed his inability to produce the judgment-debtor, who had left 
Dacca, and again contended he was not liable. 

^u *. Judge of the Small Cause Court, however, was of opinion 

that the surety was not released from his obligation under the bond simply 
® i^QpD^^nfc-debfcor filing his petition bo be declared an insolvent 
within one month, but that bis liability continued so long as he was not 
ischarged by the Court, or so long as the decree was capable of execution 
against the judgment-debtor, and that the security might he realized in 
the manner provided by s. 253 of the Code. As. however, he considered 

the question was not altogether free from doubt, be. at the request of the 

surety, referred the question to the High Court, and directed execution to 
D 0 stayed pending its decision. 

tr. ^onnaud and Mr. Linton appeared at the hearing of the reference 
lor the surety, Mr. Kemp. 

No one appeared on behalf of the judgment-creditors. 

hA A^u contended that the suroty, Mr. Kemp, was entitled to 

r inasmuch as the judgment-debtor had 

Sptc provisions of s. 33G of the Civil Procedure Code. 

CftBA a/ r r? decision under this section ?] The 

iudAmA Sunderi Mxtm il). But in that case tho 

annW / u applying under s. 344 to be declared an insolvent 

which had been obtained against him ex parte 
exeenfiA’ rill® having been refused, and the auplication for 

beM subsequently been struck off, tho Court 

cution At liability ceased when the proceedings taken in oxe- 

01 tne decree, wherein the security was furnished, camo to an ond. 

judgment-debtor did apply under 
>noDth jvil Procedure Code to be declared an insolvont withio one 
bis dischftr prescribed by s. 336 ; the surety, therefore, is entitled to 
apply khAf ;t n '® judgment-debtor failing so to 

soouritv tA u under s. 336 of the Code either direct the 

■decree. ® realized or commit the surety to jail in execution of the 
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OPINION. 

We are of opinion that the surety, Mr. Kemp, was released from his 
obligation under the bond executed by him when the iudgment-debtor filed 
bis application under s. 344 to be declared an insolvent. 

H. T. H. 


15 C. 174. 

CIVIL EEFERENCE. 

Before Mr. Justice iVerm and Mr. Justice Beverley. 

Uma Churn Mandal { Plaintiff ) v . BUAmBE\WAR [ Defendant ).^ 

(Gth December, 1887.] 

liV.nU Cf'use Cmh I, Molussil—Jurisdiction oj—Arrears of revt of hoviestead cn'bustoo 
land. Suit lor—Prorinaal Sutail Cattse Courts Act (Act IX of 1897), uh. IJ, els. 

7 and 8. 

A Mofussil Smnll 0;iUfC Court has no jurisdiction to enlertain a suit for arrears 
of rent of homestead or busiro land under the provisions of the Provincial Small 
Cause Courts Act (Act IX of 1887). 

[R,, 3 L.B-R.‘17 |4‘i).3 

This was a suit instituted in the Court of Small Causes, Jessore, for 
the recovery of arrears of rent for the years 1291 to 1293 due in respect of 
a plot of homestead or bustoo land held by the defendant under the plaint- 
itf. The suit was instituted after the Provincial Small Cause Courts Act 
(Act IX of 1887) came into force, and the Judge of the Small Cause Court 
held that, having regard to the provisions of that Act, he had no jurisdic¬ 
tion to t) y the suit, and directed that the plaint be returned for presentation 
in the proper Court; but as the plaintiff requested him to refer the ques¬ 
tion to the High Court as to whether he had not jurisdiction, he made the 
present reference. 

In his order of reference the Judge gave the following reasons for 
arriving at the conclusion that he had no jurisdiction : 

"Now s. 6 of the old Act XI of 1865 enacted that ‘ suits for rent ’ 
where the claim does not exceed Rs. 500 were cognizable by the Small 
Cause Court. The words ' for rent ’ in that section did not include suits 
for rent which were cognizable by a Revenue Court under Act X of 1859; 
or suits for rent which were transferred frona the Revenue Courts to the 
Civil Courts by Bengal Act VIII [17S] of 1869 which repealed Act X of 
1859, as will be apparent from the proviso to cl. 4 of the said section. 

" By Bengal Act VIII of 1869 suits for rent with respect to agricul¬ 
tural or horticultural lands, putni lands, ijara lands, &c., were cognizable 
by the Civil Courts. 

" Hence by s. 6 of Act XI of 1865 it was held that a Small Cause 
Court had jurisdiction to try only such suits ‘ for rent ’ which was 
claimed either for bouses or for lands other than the lands specified above 
which came within the scope of Bengal Act VIII of 1869. It was 
therefore held that a suit for rent of land where the pr incipal subject of the 

■ Civil Reference No. 12A of 1087, made by Baboo Joggobendhoo Gangooly, Judge- 
of the Court of Siudll Causest Jessore, dated the 30th of July 1887. 
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entire occupation is bustoo, the residue, if any, lieinR merely subordinate, 
would lie in the Small Cause Court, but that it would not lie where Ihe 
principal subject of the entire occupation is afiricultural land and the 
buildings are mere accessories. Seo Chnndes.sKrca v. Ghc--mh Pawh'H (1); 
Gokhul Chund ChatUrjee. v. Momhroo K'lndoo (2): P,;ariU'. Ben-ah v. 
Nokoor Kiirmokar (3) ; and yioli Chitnd v. Luchmuii Blmorja fl), It was 
also held that even a suit for use of laud would lie in the Small Cause 
Court. Woomapcrsad Shaw v. Shunishe.r Sirdnr Mcli(,'r (0); Brice v, 
Tooqood (6): Bachoo Chowben v. Ghoorhtit (7). it is therefore clear from 
the above rulings that under Act KI of IHh-j a Small Cause Court had 
jurisdiction to entertain a suit for arrears of rent of bustoo or homestead 
land. 


“ The question now is whether the now Act IX of 1>:)S7 gives juris¬ 
diction to a Small Cause Court to try such a suit. 

“ Section 15 of tho said new .Act declares that ‘a Court of Small 
Causes shall not take cognizance of the suits sneciHc'! in tho second schoilule 
as suits excepted from the cognizance of a Court of Small Causes,' and 
that, ‘subject to the exceptions specified in that scliedulo and fo the 
provisions of any enactment for the time being in force, all suits of a civil 
nature of which the value does not exceed Rs. 500 shall bo cognizable by 
a Small Cause Court.’ Now cl. 8 of tho second schedule to that Act 
[176] has excepted suits for recovery of root other than house-rent from 
the cognizance of the Small Cause Court. It therofore seems to me 
that a suit for house-rent and not for land-rent i« now cognizable by the 
Small Cause Court under the now Act. The word ‘ house-rent.’ as far as 
I understand, means rent payable for houses and not payable for land 
occupied by houses. If the Legislature bad meant house-rent to include 
rent for houses as well for lands occupied by houses, it would have clis- 
tiocblv enacted to that ettect. 

It may be urged that the jurisdiction of a Small Cause Court to try 
suits for rent of homestead lands has been confe'red by the case law, and 
that hence by s. 2 of the new Act IX of 1887 a Small Cause Court has 
still jurisdiction to entertain such suits. Bub such case law has been 
considered at the time of the passing of the new Act. Section 2 of the 
Act has therefore nothing to do with it. 

I think, therefore, that the suits for rent of holdings held for dwell- 
purposes are no longer triable by the Small Cause Courts, but, by the 
regular Civil Courts under the provisions of the Bengal Tenancy Act VIII 
of 1885 enacted in substitution for Ben. Act VIII of 1869. 

It may be said that the expression ' house-rent ’ in Act IX of 1887, 
oh 8, 8ch. II, may moan rent for homesteads. Now, though s. 182 of the 
lenancy Act does not settle the jurisdiction of a Court to try suits for rent 
Ryot’s homestead, I think that when that section is read with s. 144 of 
ha Tenancy Act, suits for rent of ryots’ homesteads may now be said to 
0 cognizable by the regular civil Courts. 

Again, if cl. 4, s. 167 of the Tenancy Act be read along with cl. (c), 

• |b0 of that Act, it will appear that the purcliaser of the homestead 
0 ding can enhance the rent of that holding under the provisions of the 
eDanoy Act. Further, cl. 7 of sch. 11 of Act IX of 1887 also gives juris- 

ordinary Civil Courts to hear such suits. Now it 
•-j-be an a nomaly that a suit for enhaDcement of rent of homestead 

ill 162. (21 21 W. R. 5. (3) 19 W. R. 308. 

R I m 4 W. R. 8. C. C. Ref. )0. 

W 6 W. R. 8. 0. 0. Ref. 18. (7) 4 N.W.P.H, C. 56. 


1887 

Dec. g. 

Civil 

Refer¬ 

ence. 

IS C. 174. 


1887 
Dec. 6. 

Civil 

Refer¬ 

ence. 

IS C. 174. 


15 Cal, 177 INDIAN DECISIONS, NEW SERIES [Yol. 

lands will lie in the ordinary civil Courts, whereas a suit for rent 
of honaestead lands will not lie there. It is to avoid this anomaly, 
I think, that the Legislature has enacted in cl. 8 of sch. II of [177] 
Act IX of 1887 that suits for house-rent only, and not for land rent, will 
lie in the Small Cause Court. 

I therefore think that this Court has no jurisdiction to entertain the 

suit. ” 

No one appeared on the reference. 

The opinion of the High Court (NoRRlS and Beverley, JJ.) was as 
follows;— 

OPINION. 

We are of opinion that a suit for the rent of homestead or bustoo 
land is not cognizable by a Court of Small Causes under the provisions 
of the Provincial Small Cause Courts Act IX of 1887. Looking at ss. 7 
and 8 of the second schedule to the Act, we think it was the incention of 
the Legislature to limit the jurisdiction of Small Cause Courts with 
reference to claims for rent to cases in which the rent is claimed in respect 
of bouses the property of the person seeking to recover the rent. 

H. T. H. 


15 C, 177. 

APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 


Kishori Mohun Sett {Decree-holder) v. GUL Mohamed Sh&ha 

{Judgment-debtor) * [2nd December, 1887.] 

Execution of decrec-^Practice—Execulxon proceedings—tower of District Judge U> 
transfer execution proceedings to anoUier Court—Civil Procedure Code, ss. 25, 647. 

A District Judge has no power to transfer execution proceedings to a Subordi¬ 
nate Court. 

In the matter of Balaji Ranchoddas (1), and Gaya Parshad v. Bhup Singh (2) 
dissented from. 

[Dies,. 22 B. 778 (782); R., 1 O.C. 117 (H8i ; 32 C. 875 (8821=9 C.W.N. 705; lO.C.W, 
N. 12 (13): laind. Cas. 542 (543); D..9? P.R. 1907 = 33 P.L.R. 1908.] 

This was an appeal from an order of the District Judge of 
Dinagopore reversing the order of the Munsif of that district, and holding 
that the latter ohicor bad no jurisdiction to entertain certain execution 
proceedings. 

[178] The suit was originally instituted in the Munsif's Court, but 
was transferred to the Court of the Subordinate Judge by whom the 
decree was passed. The judgment-creditor then applied for execution 
to the Subordinate Judge, and subsequently an order was made by 
the District Judge transferring the execution proceedings to the file of 
, the Munsif. In the Court of the latter the judgment-debtor took the 
objection that that Court had no jurisdiction to entertain these proceedings, 
but the Munsif held that, as the order for the transfer had been made 

• Appeal from Order No. 295 of 1887 against the order of 0. A. Kelly, Esq., Judge 
of Dinagepore, dated the 11th of May 1887. reversing the order of Baboo Sitikunto 
Mullick, Munsif of that district, dated the 11th of December 18S6. 

(1) 5 B. 680. (2) 1 A. 180. 
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by the District Judge, the objection could not be sustained, and he accord¬ 
ingly overruled it. The judgnienc*debtor thereunon appealed to the 
District Judge, who held that s. 647 of the Civil Procedure Code did not 
authorize the transfer of execution proceedincs by a District Judge, as he 
considered that s. 25 of the Code mentioned suits only. ands. 223 provided 
the method for execution of decrees by other Courts. 

The District Judge was referred to the case of na/a/i Ea 7 i- 
choddfis (1), but as he stated there were other decisions to a contrary 
effect, ho declined to follow that ruling. He accordingly decreed the 
appeal and reversed the Munsif's order. 

The judgment-creditor now preferred this second appeal to the 
High Court. 

Baboo Gopal Chioider Ghosnl, for the appellant. 

Baboo Josoda Nimdun Pornmanick, for tlie respondent. 

The following cases were cited at the. bearing of tbo apnea!:— 

In the matte,}- of Balaji BaiH-hoddaaiWXnuia ParM v. BJuipSimih (2)- 

Mnnqul Pershad Dichit v. Griia K.oU Lnhin (:l); Ahdool Hi/ev. Macrae (4); 

Kedar Nath Mahata v. Bungshee DIuir Bog (5): llaniidoodeeii v. Bhadac 
Sahoof^), 

The judgment of the High Court (Norhis and Beverlev, JJ.) was 
as follows:— 


JUDGMENT. 

In this case the plaintiff sought to recover a sum of money and 
brought his suit in the Munsif's Court. By an order of (he District 
Judge the suit was transferred to the Court of the Subordinate Judge It 
was tried by that officer, and a decree [179] was made in favour of 
tne plaintiff. The decree-holder sunsequently applied for execution of 
ms decree m the Subordinate Judge’s Court, By an order of the District 
UQge the execution proceedings were transferred to the file of the Munsif. 
lue judgment-debtor objected to this order, but the Munsif decided 
gainst him, holding that the plea of jurisdiettion could not stand. Upon 

appeal the District Judge held that the objection of the judgment-debtor 

the question of jurisdiction was a good one. The District Judge’s 

wtention was called to the case of Balaji llanchoddas (1). which has 

ea cited before us, and with reference to that case he observes that 
tuere are contradictory rulings. 

this to observe that this point has bean raised severaltimes in 

fcranafft constantly held that there is no power to 

and n proceedings, that the power is only to transfer a suit, 

menced ^ suit has once been com- 

knt has bean called by the learned pleader for the appel- 

kvour of the Allahabad High Court, which is certainly in his 

we ahonld f ^ regard to the conflicting decisions, 

Matter of our duty to refer it to a Full Bench ; but it is a pure 

*roai our rAr* inconvenience, as far as we can see. will arise 

Court. to follow Clio course adopted by the decisions of this 

therefere dismiss the appeal with costs. 

Appeal dismissed. 


!J! 5 B. 680. 

Wl as W.B. 1 


(2) 1 A. 180. 

(5J 17W.R. 45. 
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15 C. 179. 

APPELLATE CIVIL. 

Before Mr. Juatice Norris and Mr. Jnsiice Ghose. 


P>R().IO GoPAL SaUK.AR {Plaintiff) V. BUSIRUNNISSA BIBI 
AND ANOTHEU i7fcii Dacembei', 1887.] 

lli'jht of suit—Snit to set aside sale -Regular suil—Fratid—Sale under Act X of 1859 
—Civil Procedure Coie (Act XlV of 183i,) s. 214—id XXlll of 18G1. s. 11. 

D obtained au ex parte decrco for arrears of rent against S under Act X of 
1859. and in execution of tint decree brought the tenure to sale. At the [190] 
sale the leniue was purchased by N. S then brought a suit against B and N to set 
aside the sale on the ground that the rent decree and all execution proceedings 
taken thereunder were fraudulent, aud alleging that B was the actual purchaser 
in the name of N. 

An objection was taken that the suit would not Ho. and that the questions in 
the suitworo such ascould h',7e been determined, and were determined, by tha 
Court executing the decree. 

Held, that neither s. 214 of the Civil Procedure Code, nor the corres¬ 
ponding s. 11 of Act XXIII of IS61, has any application to proceedings in exe¬ 
cution of a decree under Act X of 1859, and that the suit, being one to set aside 
the saloon the ground of fraud, was maintainable. 

Saroda Churn ChuckerbuUy Mahorned Isuf ileah (I) distinguished. 

[R.. 17 C.769 (772) (F.B.)] 

The plaintiff in this case sued to set aside a sale of a tenure, the sale 
having taken place in execution of a decree passed under Act X of 1859 for 
aiToars of rent of tho tenure. The decree \v%iex parte, and the plaintiff 
alleged that he was unaware of cha suit, no summons having been served 
on him, and that in addition there had been irregularities in the execu¬ 
tion proceedings which vitiated them. He did nob ask to have the decree of 
the Uevonue Court set aside, bub he imputed fraud, bo the principal defend¬ 
ant, who was the plaintiff in the rent suit. Subsequently to the insti¬ 
tution of the suit the purchaser at the sale was adde 1 as a party defendant, 
the plaintiff alleging that he was a mere benamidav for the principal de¬ 
fendant. The defendants, amongst other objections, denied that there had 
been any fraud, and contended that the Munsif’s Court had’ no jurisdic¬ 
tion to set aside the sale, inasmuch as it had taken place in execution of a 
decree of the Revenue Court. 

The Munsif held that he had jurisdiction to set aside the sale if there 
was fraud, and finding that there had been such fraud set aside the sale 
without in any way touching the decree, merely finding that there were 
irregularities in the execution proceedings. 

On appeal the District Judge reversed the decree of the Munsif, and 
in his judgment gave the following reasons for so doing 

“On appeal it is argued first of all that the Munsif had no power 
to set aside the sale, and the case of Saroda Churn ChuckerbiUty v. Maho¬ 
med Isiif Meah (1) is quoted. This, it seems to me, settles the matter. 
The Munsif has not touched the Revenue [181] Court’s decree, and the 
purchaser io execution holds under a certificate of sale, which sale took 
place while the decree was subsisting. The question of the irregularities 

• Appeal from Appellate Decree No. 636 of 1867, against the decree of J. R- Hallett. 
Esq,, Judge of RuDgpore. dated the 18bh of December 1886, reversing the decree of 
Baboo Gopal Chundet Banerjee, Munsif of Julpigooree, dated the 28bh of Novembet 
1885. 


(1) 11C. 376. 
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in the sale is one for the Court executing the decree, which I observe 
did decide on the point of exeeution.irregularity, and the execution proceed¬ 
ings of the Civil Procedure Code are applicable in Act X cases \_Nibmni 
Singh Deo v. Taranath Mukerjec (1)). I think, therefore, that the 
Munsif had no jurisdiction to entertain this suit, and I reverse his decision 
and decree this appeal. I do not enter into the merits of the case, but 
decide it on the point of law." 

The plaintiff accordingly now preferred this second appeal to the High 
Court. 

Baboo Nilmadhub Bose, for the appellant. 

Munshi Mahomed Yusoof and Munshi Shamsool Iluda, for the res¬ 
pondents. 

The judgment of the High Court (Norris and Guose, JJ.) was as 
follows:— 

JUDGMENT. 


The facts of this case are shortly these : The plaintiff held a certain 

tenure under Busirunnissa Bibi, the principal defendant in this suit. 

Busirunnissa recovered an ex parte decree for arrears of rent against the 

plaintiff under Act X of 1859, and. in execution of that decree, brought the 

tenure to sale, and at the sale, which took place ou the 20tii December 

1884, the tenure was purchased by one Nil MahomeJ, the second defend¬ 
ant. 

The plaintiff has brought the present suit to set aside the above sale 
upon the ground that the rent decree, as also the proceedings taken by 
Busirunnissa in execution thereof, were all fraudulent, and that she her¬ 
self purchased the property ostensibly in the name of Nil Mahomed. 

The Court of first instance was of opinion that the plaintiff had no 
notice of the suit in which the decree was obtained, and that the sale in 
execution thereof was fraudulent; and it accordingly gave the plaintiff 
a decree. 

On appeal, the learned Judge of the District Court has reversed the 
judgment of the Court of first instance, and dismissed [182] the suit, 
upon the ground that, in accordance with the law laid down by a Divi¬ 
sional Bench of this Court in Saroda Churn Chvxkerhutty v. Mahomed 
suf Meah[‘l), the suit does not lie, and that “ the question of irregu- 

sale is one for the Court executing the decree.” He also 
holds that the execution provisions of the Civil Procedure Code are 
applicable in Act X cases,” and quotes the decision of tho Privy Council 
m Ni^ni Singh Deo v. Taranath Mukerjee (1) in support of his view. 

The learned vakeel who appeared before us for the appellant 
-que^iooed the correctness of the ruling in Saroda Churn Chuckerbutty 
V. Mahomed Isuf Meah (2), and citing some other rulings, as bearing 
pon e question, contended that, the sale being impugned upon the 
ground of fraud and not bare irregularities, the suit Was well maintain- 

matter before us, it is not necessary to 
opinion as to the correctness or otherwise of the ruling in 
qI seems to us that it has no application to the circumstances 

fliiao sought to be Questioned in that 

1869, whore, in s. 34. it was 
reenUf^,) a-t sui^ under that Act, and all proceedings therein, were to be 
-- y the Civil Procedure Code. Now, one of the sections of the 


(1)90.a95al2 C.L.R. 361. 


C VII~89 
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Civil I’roceilure Code which may be taken to apply to proceedings in execu¬ 
tion of a decree undei Act VIII of 1869 is s. 244; and the learned Judges 
who decided the above case held, as we understand their judgment, that 
the purch.aser at the sale being the decree-holder, and the question raised 
heing one relating to the execution of the decree, and between parties to 
tlia .suit in which the decree was obtained, no separate suit would lie, by 
reason of the provisions of s. 244, to set aside the sale, notwithstanding 
tliat the sale was impugned upon the ground of fraud, Now the sale 
with which we are concerned took place under Act X of 1859, wherein, it 
will ho observed, there was no such provision as in s. 34 of Act 
VIII of 1869. It follows, therefore, that s. 244 of the Civil Procedure Code, 
or the corresponding s. 11 in Act XXIII of 1S61. can have no application 
J83] to the proceedings in execution of a decree under Act X of 1859. 
See Har Di/al Mnndul v. Tirthanmd Thakoor (Uj. 

The learned Judge liowevor has relied upon a ruling of tlie Privy 
Council referred to above: hut upon an examination of that case it will 
appear that all that the Judicial Committee held was that decrees under Act 
X of 1859 passed by Kevenue Authorities could be transferred for execution 
to a Civil Court exercising jurisdiction in another district: and that a 
Kent Court eskahiished by Act X of 1859 was a Civil Court falling within 
s. 284 of Act Yill of 1859 We do not think that this ruling establishes 
tho broad proposition which the Judge thinks it lays down, that “the 
execution provisions of the Civil Proceduro Code are applicable in Act X 
cases.” 

There being, therefore, no provision in Act X of 1859 which makes 
s. 244 of the Civil Procedure Code applicable to the execution pro¬ 
ceedings taken under that Act, tho only question for our determination 
is. whether a suit lies in the Civil Court for the purpose of setting aside 
the sale upon the ground of fraud. Upon this question we feel no 
hesitation in holding thac it does lie. (See Nilmoney bonick v, Poddo 
Lochun Chuckerbuttif (2): Umbica Churn ChuckerhiUtij v. Dwarka Nath 
Ghosei 3): Nando Lull Doss v. Delatvur Ali (4); Ear Dyal Uundul v. Tir- 
thanund Thnkoor{l); Ishan Chunder Bandopadhi/a v.Indro Narain Gossa- 
ini (5); Ujolla Dasi v. Dhiraj Mahatab Chand (6). 

Nor do we think that tho fact relied upon by the Judge in one 
portion of his judgmoot, that tho Kevenue Court decided against the plaint¬ 
iff “on the point of execution irregularity,” is a bar to a separata suit, 
when such suit is based not upon bare irregularity in the sale proceedings, 
but upon fraud in connectiou with the suit itself, and the sale which was 
brought about by the decree-holder in furtherance of that suit. 

Upon all these considerations, we are of opinion that the judgment 
of the Court below must be rever.seJ, and the case remanded to that Court 
for trial on the merits. 

Costs to abide the result. 




H. T. H. 


Appeal ailouied and case remanded. 


(2) 5 W.R. Act X. 20. 

(5) 9C. 788=12C.L.R. 391. 


(1) 13 W.R. 34. 
(4) 11 W.R. 244. 
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[184] APPELLATH CIVIL. 

Before. Mr. Justice Norris and Mr. Justice Beverley. 


Dewanutulla {Plaintiff) v. Kazem Molla and others 
[Defendants}.'*' [17 Novomber, 18S7.] 

Pre-emption^Perpetual Lease^Sah'. 

Where ft co-proprictor does not pact with his entire interest in land by an 
absolute sale, but merely grams a lease of it, even though it be a nioujasi lease, 
the doctrine ol pre emption will not apply. 

Moorcoly Bam v. Iluree Ravi (1) ami iluw Golam Sinffi v, Nursing Sahoy {’2) 
followed. 

[Cited, 136 P,R. 1907; R.. 43 P R. 1892; 10 A. 314 (319) (F.B ).] 


This was a suit brou^^ht by the plaintiff to establish hisriglit of pre¬ 
emption with respect to two plots of land alleged to have boon sold by 
thedefendant No. 1 to the defendant No. 2 on the strengtii of his being 
defendant No. Vsshank and neighbour. The defendants, amongst other 
defences immaterial for the purpose of this report, pleaded that the plaintiff 
could not maintain the suit by reason of tho defendant No. 1 having 
merely granted a mourasi lease of tho land in suit to the defendant 
No. 2. 

The Munsif found that the plaintiff was clearly a as regards 
one of tho plots claimed, and a neighbour with regard to the other, but 
found no authority for holding that the giving of a mourasi lease entitled 
a sharik or neighbour to claim the right of pre-emption, and he dismissed 
the suit on the ground that there bad been delay in making the ialub-i- 
shad. 

On appeal tho Subordinate Judge held there was no such dolav, but 
found that the property in respect of which the right was claimed was 
merely a tenant’s holding ; that neither the pre-emptor nor the defendant 
bad any proprietary interest in it : and that, therefor?, the plaintiff’ was 
ootentitled to the right claimed. IIo further held that as the lands in 
suit had nob been sold out and out, but merely sublet in perpetuity, it could 
not be said that there had been an entire cessation of the right of the 
defendant No. 1 in the property, and that on this ground also the plaintiff 
Was not entitled to exercise his right of pre-emption. 

[185] He accordingly concurred in dismissing the plaintiff's suit. 

The plaintiff now preferred this second appeal to the High Court. 

Munshi Mahomed Yusoof and Munshi ^lamsul Iluda, for the appel- 


Baboo Kishori Lai Sircar, for the respondents. 

Munshi Mahomed 1 wsoo/*.—The nature of the transaction must be 
etermined according to Mahomedan law. A lease under that law must 
0 limited as to time; it cannot be transferred, and it terminates at the 

hlft h milkiat or ownership in the lands 

TinA and not merely the usufruct, hence the transaction 

^ °®^*be Mahomedan law is a hai (sale) and nob an ijara (lease). The 


355 of 1887, against the decree of Baboo 
affirming MUtet, Subordmate Judge of Jessore, dated ihe 22nd of November 1886 
of August 18^*^'*'* Srigopal Cbatterjec, Munsif of Jhenidah, dated the 30th 

(1)8W.R. 106. (2) 25 W.R. 43. 
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word milhat (ownership) must be understood as it is used in the Maho- 
medan law. If a lease in perpetuity is not a sale, it is equivalent to a 
sale, and the right of pre-emption applies to such cases. Tbe decision in 
Gobind Dajfal V. Inayatullah {1) supports this contention. The cases of 
Mooroob/ Ram v. Haree Ram (2), and Bain Golam Singh v. Nursing 
Sahou (3), do not apply, as in those cases the parties were Hindus. 

Baboo Kishori Lai Sircar, for the respondents, was not called 
upon. 

The judgment of the High Court (NORRiS and Beverley, JJ.) was 
as follows :— 

JUDGMENT. 

This was a suit to enforce a right of pre-emption under the Mahome- 
dan law, The plaintiff and the defendant No. 1 appear to be joint 
proprietors of a certain mokurarri or permanent tenure; and the defend¬ 
ant No. 1 has created a sub-lease in perpetuity of his share ; and it is in 
respect of that sub-lease that tbe plaintiff now sues to enforce bis right 
of pre-emption. 

The suit has been thrown out by the lower appellate Court on two 
grounds; In the first place the Subordinate Judge holds that inasmuch 
as the plaintiff and the defendant No. 1 were only the tenants and not tbe 
actual proprietors of the land, the doctrine of pre-emption will not apply: 
and, secondly, that, as tbe defendant [18S] No. 1 did not sell his 
entire interest in the property out and out, but simply created a lease in 
perpetuity, the doctrine of pre-emption is not applicable. 

We have heard Munshi Mahomed Yusoof at great length in regard to 
what he considers the proper principles of Mahomedan law on this subject; 
but we are of opinion, as regards the second objection which has been 
referred to, that the matter is practically concluded by two decisions of this 
Oourt—one in tbe case of ^looroohj Bam v. Huree Bam (2), and the other 
in the case of Bam Golam Singh v. Nursing Sahoy (3). 

The learned pleader contends that these decisions are not in accord¬ 
ance with the strict principles of Mi,homadaQ law, and he has further 
pointed out that they were both passed in cases in which the parties were 
Hindus. We are of opinion, however, that, as decisions of this Court, 
they are binding upon us in this matter: and we observe that the 
objection as regards the parties being Hindus was specially noticed by 
Mr. Justice Kemp, who remarks in his judgment that for that reason 
“ be is certainly not disposed to extend the right beyond tbe strict 
limits of the Mahomedan law, or beyond the decisions of this Court on 
that matter.” It is clear, therefore, that that fact did not influence the 
decision of the Court in those cases. Those decisions establish this 
proposition, that where a co-proprietor does not part with his entire 
interest by an absolute sale, but merely creates a lease of it, the doctrine 
of pre-emption will not apply. That being so, we think that the present 
case is conclude! by authority : and it is not necessary for us to go into the 
other point, namely, whether the parties, that is, the plaintiff and the 
defendant No. 1, not being actual proprietors, but merely lessees iu 
perpetuity, had such a milkiat in the property as would entitle either of 
them to claim the right of pre-emption. On this point we express no 
opinion. 

The appeal is dismissed with costs. 

H. T. H. Appeal dismissed. 


(l) 7 A. 775. 


(2) 8 W.R.8106. 
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15 C. 187. 1887 

[187] APPELLATE CIVIL. Ado. 20. 

Before Mr. Justice Priusep and Mr. Justice Pigot. Apped* 

LATE 

Haragobind Das Koiburto and ANOTllliR {Defendants Aos. 1 QjyjL 

and 3) v. IssURi Dasi and others {Plaintiffs).'' ' _* 

[20t.h .\ugust, 18S7.j ISC. 187. 


Civil Procedure Code, s&. 214 rtwd -2^^- Juoijiuon.ncbtcr as lari.jMchaicr ’da dicnc 
SuiJ hij. ■ ■ 

H. D. and R. D. owned a e-anna iban in <fitain dtcices. Tlic oilier deerte- 
boiders subsequently scld tlieir lO-ai nas s-lare to H. S. aid 5. M.. two of the 
judgment-debtors. 11, D- and li. D. then proceeded to execute ibc* decrees, 
and in satisfaction thereof were allcwed to icceive, upon pivirg i-cturify under 
8. 231 of the Code, the full 16-anna share of the decretal ainonnt ficm II. S. 
and S. JU.. notwithsiarding the otjccUcn cf the latter on ihcgioundof tteir 
purchase. Thereupon. B. S. and S. M. biougbt a suit for dtclaraticu of their 
right, of purchase and the recovery of a ]0-ar,na share of the mrney iu the 
hands of H. D. and It. D. : 

Held, that the plaintifls were entitled to the relief sought for. 

Held, also, that the provisions of s. 258 of the C.vil Frccedutc Code did not 
aSect the suit, which was Irovgbt not upon the allegation that (be decrce.s were 
saiisded by the plaintifis’ puicbase, but, on the centrary, was founded upon 
the proposition that the decrees wire net so sall^^ied. 

Atdul Rahinian v\ Khoja Khaki Arufh (1) referred to. 

Hcld^ further, that ibe claim not within the words “ relatiog to the 
execution of the decree 'in s. 244 ol ihe CjvjI Prcccdure Cede, Inasmuch as it 
aid not raise any question in re pcct to ttc lurihcracce of, or hindrance to, or 
the maonor of carrjiDg out ite cxuution of the decrees. 

[R-. 2 M.L.J. U (15) : 14 ex.j. 4o9=12 Ind. Cas. 745(749).] 

■ , Koibcrto and Ramdlione Das Koiburto together 

with three other persons, obtained certain decrees for arrears of rent against 
Holodhur Shaba, Monomoliini, lionoinali Shaba and Brindabun Shaba. 
Haragobind and Ramdhone we»e owners of a 6-anna share of tho decrees. 
Holodhur and Jlononiohini purchased the lO-annas sliareof the decrees 
rom tho other decree-holders in the name of one Kasboraj, whose applica* 
ion Under s. 232 of the Civil Procedure Code to be entered on the record as 
assignee by purchase of the 10-anna share was refused on the ground that 
be was a benamidar of the judgment-debtors. [l883Haragobind and Ram- 
one then took out execution of the entire amount of the decrees, and in 
OQi thereof were allowed to receive, upon giving security under 
n decretal amount from Holodhur andMonomohini, 

0 withstanding the objection of the latter on the ground of their purchase. 

Monomohini as principal plaintiffs, along with others 
^ unnecessary to mention for the purposes of this report), 
oug a suit for declaration of their right of purchase and the recovery of 
who share of the money in tho hands of Haragobind and Ramdhone, 
10 principal, and other decree-holders (the vendors of the 

®. merely proforma, defendants. The Munsif upon a 

of all the p oints of the case gave the plaintiffs a decree. On 

Madhnh‘’£,lV'°^v^PP®**®*® N®' ^270 of 1886, agaiust the decree ol Baboo Nil 

of Tippeiab, dated Ibo 27th ol April 1886, 
Muneif ol Brabmonbaria, dated the 

(1) 11 B. 6, 
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the Suborlinate Judge held that s. 244 of the Civil Procedure Code 
was fa^al to the suit, and reversed the order of the ^lunsif. 

The nhiiutiti's aouealed to the High Court: s. 244 was held not to apply 
to f ile case, and the suit was remanded for trial on the merits. The Sub¬ 
ordinate Judge, who tried the case on the remand, restored the Muosif’s 
order and decise 1 tho suit. The defeodaots appealed to the High Court; 
l)ut the order of the iower Court was uoheld. An application for review 
of judgtnent was then made, it was granted, and a re-hearing took place. 
The gfoiinds for review were; (a) That the suit was barred under s. 244; 
and (/)) that tlio plaintiffs by tlioir so-called purchase could not, under 
cl. ih) of s. 232 of the Code. acquire a higher position than that of 
ludgiuent-dehtors, who had satisfied the decrees passed against them and 
some others jointly, and therefore were not entitled to realize any portion 
of the decretal amount in execution of the decrees like any other ordinary 
assignee. 

Mr. Woodrolfe (with him Baboo Gopimlh Mooketjec and Munshi 
Serajul Islam), for the appellants. 

Mr. Evans (with him Baboo Gohhid Ohundcr Das), for the respond¬ 
ents. 


JUDGMENT. 

The judgment of the Court (Prinsep and Pigot, JJ.) was delivered 
bv 

[189] Pigot, J.—This is an appeal from a decision of the Officiating 
Second Subordinate Judge of Tioparah, delivered on the 27bh April last 
year, confirmiug a decree of the Munsif by which the sum claimed by the 
plaintiffs against the defendants as due to them in respect of monies 
realized in proceedings in execution in four several suits, viz., 22 of 1870, 
37 of 1876 and 21 of 1877 in the C)urc of the Subordinate Judge of 
Tipperah, and 1761 of 1877 in the Court of the Munsif of Brahmon- 
baria, had been allowed. The case is part of a dispute in which, during 
eight or nine years, the parties have been wandering in a wilderness of liti¬ 
gation arising out of questions upon the construction and effect of the sec¬ 
tions of the Civil Procedure Code relating to the execution of decrees, and a 
vast mass of questions have, in the coarse of the multifarious proceedings 
that have taken place, been debated anl decided. We think it unneces¬ 
sary to refer to any of the questions that have arisen in the suit or in 
these proceedings save the question which was argued before us upon 
the hearing of the review. The case came before this Court (PriNSEP 
and Agnkw, JJ.) in appeal from the decision of the Subordinate Judge, 
which has just been mentioned, and which decision was arrived at after 
a remand in June 1685, ordered by this Court. Tho judgment of this 
Court upon the appeal after remand, which was delivered on the 22nd 
December 1886, dismissed the appeal from the judgment of the Subor¬ 
dinate Judge, and on an application for review of judgment a rule, made 
absolute on the 2nd July, was granted, and it was upon the hearing of 
that application for review that the only point really left in the case was 
argued before this Bench by Mr. Woodroffe on one side and Mr. Evans on 
the other. 

The defendants who appealed became owners of a S-anna share in 
the decrees in the four suits I have mentioued. The plaintiffs were 
judgment-debtors together with other persons in those four suits which 
were rent suits. Upon an application for execution made on behalf of the 
judgment-creditors a petition was made by the parson Rashoraj, whose 
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namo appears as first plaintiff in i.he present suit, praying that his 
name shoulfi bo rocorJccl as assignee of tho 10-anna sharo in the 
decrees under execution. That applic.ation (thoro wore in form [190] 
several, as the four execution niattors wore concerned • hut thoy may 
be treated as one, as in elVoot thev wm-e) was ooposed and was rejected 
upon tlie ground that Rashoraj was the honamidar of iudgiuent-dohtors 
under the decrees, that is to say, plaintiffs Nos.-1 and-3 in tlio present 
suit. Subsequently to this heuami purcliaso, it apnears that tho defend¬ 
ants, the present appollant.s, purchased or attempted to niircliaso at an 
execution sale the 10-anna share in tho decrees which had been, as wo 
have said, already purcliased in Rashoraj’s name, bcnami for plaintiffs 
Nos. 4 and 5 in this suit. It is unnecessary to do more tlian to refer to that 
attempted purchase, for it has been held, and no (luestion now arises with 
respect to it, that that purchase is of no avail, and passed uo right to the 
purchasers, tho benavii purchase in Rasboraj’s name having long preceded 
the issue of the attachment which led to the sale at which the defendants, the 
present appellants, purchased, if thoy did purcluse, that share in the decrees. 
The defendants, appellants, applied for leave to execute tho decrees, and thoy 
were required to give, and did give, security under s. 231 for the protection of 
the rights of other persons interested in the decrees. Of that fact there is 
DO question. The decrees were executed against all the judgment-debtors, 
the plaintiffs in this suit, Nos. 4 and 5, unsuccessfully socking to restrain 
the execution of those decrees as against them sob up their position as pur¬ 
chasers of a 10-anna share which they had been held really to he, although 
in Rasboraj’s name. That contention of theirs wa.s rejected upon the 
ground that no certificate of satisfaction according to the terms of s. 258 
bad been made. The;entire amount of fclie decrees claimed in execution 
was satisfied by the present plaintiffs Nos. 4 and 5, and was received by 
the defendants, appellants, and this suit is brought by the plaintiffs Nos. 4 
and 5 to recover from the defendants, appellants, the amount of the 
execution money which represents the lO anna share in the decrees of 
which the plaintiffs undoubtedly became purchasers in the name of 
Rashoraj. 


The position of the claim in the present suit as between those parties 
19 therefore simply this, that the plaintiffs have paid twice over in respect 
of the lO-anna share of the decrees against them. [191] They have 
satisfied the decrees, and they have done so after having previously, as it 
has been found, paid the sum of R-i. 5o0 for the purchase of the lO-anna 
share. That is the plaintiffs’ position. Tho position of the defendants, 
appellants, is that, having’never been legally entitled bo more than aC-anna 
share of the decretal amount, they have recovered the entire amount, 
font is unnecessary to dwell, as wo have said, upon their first contention 
that they had become owners of a 10-anna share under tho sale to which 
we have referred. 


, ^Saiost the right of the plaintiffs to bring this suit, it is argued that 
6 suit will not lie by reason of the provisions of s. 258, that the pur- 
0 ase of the 10-annas share being in truth, pro tanto, a satisfaction of the 
acree and not being certified as such under that section, could not be 

any purpose by the Court. The case of Rahiimn 
in fk ^ ^haki Aruth (1) was dwelt upon at length by tbe learned counsel 
** fi'PPellants. That case decides that a suit will not lie to enforce 
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an uncortified agreement of adjustment of a decree against a judg¬ 
ment-debtor, the consideration for which is, that it shall operate in satis¬ 
faction of the decree. The present is not such a suit. This suit is not 
brought upon tlie footing or upon the allegation that the decrees were 
satisfied l)y the purchase in Rashoraj’s name. Oo the contrary, it is 
founded upon the proposition that tlie decrees were not so satisfied. 
The plaintiffs say that in virtue of that purchase they became owners 
of .10 annas of the decrees on their way to execution. In the judg¬ 
ment delivered by Farran, J., in the Bombay case referred to, a number of 
cases, decided before Act XII of 1879 was passed, are discussed, the 
most imjjortant of wliich is, perhaps, the Full Bench decision of this 
Court in Gnnamam Dasi v. Prankishori Dasi (1). The result of those 
cases is thus stated at p. 23: "By a consensus of opinion of all the 
Iligli Courts it was therefore held that where a judgment-creditor, with¬ 
out certifying, had received money or property in satisfaction of a decree 
from his judgment-debtor, and then executed his decree, he was liable 
to restore the money or property so recovered in the first instance.” 
He then a little farther on, at page 30, says: " Such was the state 

[l92J of the law when Act XII of 1879 was passed. Applying to this 
enactment the principles of construction which I have referred to, I think 
it would be straining its language, and would be imputing to the Legisla¬ 
ture a desire to work injustice, if it were held that it deprived the Courts 
of their power to give relief to a judgment-debtor who, after having paid 
money out of Court to his decree-holder, is compelled by the latter to pay 
over again under execution process. If the Legislature had intended to 
override that consensus of decision to which I have referred, it would, I 
think, have used clearer and more apt terms. The payment itself would, 
in that case, have been declared to be void, incapable of proof, or possibly 
illegal. The decision in Poromanand Khasnabish v. Kkepoo Paramanick (2) 
is in accordance with this view. That case follows the case of Sit(ira 7 n v. 
MdhipaliS) Isheu Chundcr Bandopodhija v. IndroNciTain Oesstiwii, (4) 
bub is opposed to the I'uling of this Court in Patankar v. Devji (5). The 
ruling in the latter case cannot, I think, be supported. What the Courts 
are forbidden to recognize is the payment of the decree, not the fact that a 
certain number of rupees passed from the hands of the judgment-debtor to 
those of the decree-holder.” 

It appears to us, therefore, tiiat the decision of the Court of Bombay 
cited by the appellants does not, as to the effect of s. 253, make in their 
favour. The case is not an authority for the proposition which might per¬ 
haps seem to be countenanced by the headnote as it stands, that a trans¬ 
action intended to operate as a satisfaction of decree, bub which fails 
to have that operation because not certified, is void for every purpose, as if 
it were tainted with illegality. It goes no farther than the proposition stated 
by the Chief Justice at p. 12 that " no Court can recognize an uncertified 
adjustment ns operating in satisfactio7i of a decree for any judicial 
purpose whatever. ’ This proposition is incompletely stated in the 
headnote of the case in which the words " as operating in [193] 
satisfaction of a decree” are omitted. The claim on the part of the 
plaintiffs may then be regarded in a two-fold light. They claim as 
persons who are owners by purchase of 10-16tbs of a thing which the 
defendants, who have no right to it beyond a 6-16th share, have obtained 


(1) 5 B.L.R. 223. (Q) 10 C. 354. (3) 3 A. 533. 

(4) 9 C. 788 = 12 C.L.R. 201. (5) 6 B. 146. 
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possession of. They say that defendants obtained leave, giving security 
under s. 231 to recover the decretal amounts, as s. 231 describes it, for the 
benefit of all persons jointly interoated iu the decree, the Court making 
such order as it deemed necessary for protecting the interests of the per¬ 
sons not joining in the application ; and they say that not merely is there 
an equitable foundation for their claiming the money, but that there is an 
express obligation incumbent upon the defendants to pay the money re¬ 
covered in execution to the different persons wlio shall appear to be owners 
of the decree with the defendants. That second consideration does not 
seem to have been before thelower Courts : it was discussed before us. But 
it is in truth as much an illustration of the nature of dofotulants’ obligation 
as a fact creating it: for, whether he gave security or not, he would equally, 
when allowed to issue execution, being only a part owner of the decretal 
amount, hold the surplus, if it came into his hands, for such persons as 
were really entitled to it; no doubt so far as the security creates an 
obligation, plaintiff could not recover in I'cspect of it in this suit, as it is 
not referred to in the plaint. We think there is no doubt of the defend¬ 
ant s liability , and that s. 258 does not constitute any defence to the suit. 

Then it is said that, although tliis is not a claim made in respect of an 
alleged satisfaction of a decree uncertified, it is a question arising between 
the parties to the suit relating to the execution of the decree.” These 
words relatin g to the execution of the decree” are no doubt vei'y vague and 
sweeping words, but the question arising here Is certainly not in respect to 
the furtherance of, or hindrance to, or the maoner of carrying out, the 

execution of the decree, for the foundation of the plaintiffs* claim is ithe 
execution of the decree. It is a right, an alleged right, arising partly in 
consequence of the decree having been executed by the defenaants, appel¬ 
lants, and that is all. It is at least doubtful whether, even by giving the 
widest possible [194] meaning to the words “ relating to the execution of the 
decree, we could include the present case within them, for the question 
6 ween the parties arises in consequence of defendants having taken out of 
tourb all the decretal monies in place of G-lGths of them, which they did 
after the decrees had been satisfied by payment. Wemustgive the terms of 
the section a liberal construction in order to include a claim such as this 
wi bin them supposing it possible, and why should we do so*? In order bo 

enable the defendants, appellants, to keep wbab certainly they had no right 

to. Or in order to punish the plaintiffs Nos. 4 and 5 for having omitted to 
^uee the benami purchase to be entered as satisfaction of the decree? 
We see no reason why we sliould strain the section in order to accomplish 
i these results. We think that under these circumstances, the 

decree of this Court dismissing the appeal should be restored, and 
review*^^^^^ stand dismissed with costs, including the costs of the 

Appeal dismissed. 
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CRIMINAL REFERENCE. 

U'lfore Mr. Justice Priusep and Mr. Justice Pigot. 

In the matter of the petition of Ardul Hossei.n. 
(,)cj:e.n-Empress v. Abuul Hossein.* [29feh August, 1887.] 

Police Act /'T'oMSSli. s. 29 —Power to mnhe rule^ under Act V of 1861—Disiricl 
Superintendent of Police. Power of—.-i rule or regulation and a lauful order 
d»:tintjuished. 

Thrre is no express power eiven by Act V of 1861 to any officer save the 
Inspector-General of Police to in.ike rules : therefore the violation of a general rule 
alleged to have been made by a Distric. Superintendent of Police to the eSect 
that constables are to bo wiibin tho lutes at a particular time or at roll-call is 
not punish tbie under s. 20 of the Act. 

The violation of a special order made by a District Superintendent 
of Police requiring the presence of an officer or of certain otliccrs within the Police 
lines and issued expressly to him or c »ch of them would [195] com" within s. 29 
of the Act as being not “a rule or regnUtion ” but a “ lawful order ” made by a 
competent authority <at)d rehtiug to tho duties of the officer or officers. 

AlJDUL HosseIN, a police constable, was sonfcenced by the District 
Magistrate ol Dinagepore to six weeks’ rigorous imprisonment for disobe¬ 
dience of orders under s. 29 of Act V of 1861. The order alleged to have 
been disobeyed was to the etfect that “ constables are bo be within the 
lines at 9 I’.M.” The Sessions .Judge was of opinion that there was no 
satisfactory evidence to show that to bo absent from the lines after 9 
o’clock was against rules, and further that, in order bo render the prisoner 
punishable under s. 29 of the Act, it would be necessary to prove that the 
offence foil under a. 12 of the Act. The Sessions Judge, therefore, referred 
the case to the High Court under s. 138 of the Criminal Procedure Code 
with the view that the conviction and sentence should be set aside 
Baboo UaJK Charan Mitter appeared in support of the conviction. 

No one appeared for the prisoner. 

The judgment of the Court (PniNSEP and PiGOT, JJ.) was as fol¬ 
lows :— 

JUDGMENT. 

This is a case reported under s. 438 of the Criminal Procedure Code 
by the Sessions Judge of Dinagepore, who has also under that section 
suspended the sentence and let the petitioner out on bail. 

Petitioner, a police constable, was tried summarily by the District 
Magistrate of Dinagepore, convicted of the offence of disobedience of 
orders, and sentenced under s. 29 of the Police Act V of 1861, to six 
weeks’ rigorous imprisonment. The Sessions Judge is of opinion that the 
conviction by the Magistrate is bad in law. 

The petitioner was sent up bo the Magistrate for punishment by the 
District Superintendenb-with a memo, which is attached to the record and 
runs as follows: "246 W. C. Abdul Hossein is again reported for 
absence from roll-call on the night of the 4th May, and says he went bo 
oat at bis house and fell asleep. In D. 0. 385 he was fined ben days’ pay 
for this very offence, and has been warned not to leave his lines." His 


•Criminal Reference No. 199 of 1887 made by 0. A. Kelly. Esq., Sessions Judga 
of Dinagepore, dated the 21sb of July 1887, against the order passed by C. B- MarindiOt 
Esq., District Magistrate of Dinagepore, dated the I3th of May 1687. 
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disobedience [l 96] of ordei’s is wilful and a defiance ofmv authority. I 
forward his case to the jragistrate for exemplary punishment under s. 2iJ, 
AcbV." The prisoner was ch irked with di^oheliHiico tooriers. 


The JIagistrate’s decision is: ft is satisfactorily proved that the 
accused was absent from the lines after Uo clock on the nh^lit in puostioii, 
which is against rules.” The evidence as to rule-5 is that of the line Sub- 
Inspector, who says that the orders are tliat constaldos arc to he within 
the lines at 9 P.M.” The evidence against the accused was. first, a 
former puoishrnynt for absence from 9 o'olock roll-cill: second, that 
of Debiram, that accused was absent from the 12 o'clock roll-call: third, 
Bital proved the ahsonteo roil-call. “I call out the names. The 
havildar said such and such are not present, and I wrote his name down. 
Eighteen constables were absent. The havildar stood the tile of men 
there. ^ I was in a hut with a light;” fourth, Ramlall said; .\b.lul 
Hossein was absent from roll-call on May 4th at midnieht. I was help¬ 
ing the havildar to take tlie roll-call. Bital was calling over the names. 
He was sitting by a door with a lantern. Ihtal was with me wiien we 
looked for the men who did not answer. Bital marked down tlie absentees 
after they were called out .and did not answ.u-.” That is the ovidonoe 
for the prosecution. Some evidence was given for the accused which the 
Magistrate apparently did not believe. The Sessions Judge thinks, first, 
that there is no satisfactory evidence that the accuse 1 was as a fact out 
of the lines at 12 o’clock; second, that r,hore is no evidence tliab to be 
absent from the lines after 9 o’clock is against rules, except the statement 
of the line Sub-Inspector sob out above; third, that there is nothing bo 
show by whom the rule, if it exists, was made ; and fourth, he thinks that 
no rule the violation of which is punishable under s. 29 of the Police Act 
can be made, save by the Inspector-General under s. 12 of the .4ct. 


We think the first three giouods for reversing the conviction are 

suftcient. If the rule be that the officers must be and remain within 

the lines after 9 P.M., there is no evidence that the accused violated it, 

for there is no proof that he was searched for and was, as a fact, absent 

horn the lines. If there ha a rule that the officers must attend roll-call at 

midnight, or at any other hour at which the roll is called, no evidence of the 

misteDC0of[l97] such a rule was given. It's bo be observed that it was 

or absence from roll-call apparently that tlie accused was sent up ; and it 

was to bis not having attendel roll-call that the evidence was'directed. 

e think the Sessions Judge well advised in oointing out, as he does, the 

13 motion between a judicial and a departmental nunishmenb. Rigorous 

imprisonment is no light punishment, and the law or rule, for the viola- 

ion of which it i.s imposed, as wall as the fact of such violation, ought 

00 clearly proved in order to warrant the infliction of it. The law 

before depriving the subject of his liberty, and is not 

istied by probabilities alone. Probably, or perhaps, there was a rule 

at accused requiring him bo be in the lines at 9 P.M., or perhaps 

bahl ^ when the roll was called, on the occasion in question. Pro- 

^ bo disobeyed it. Ft may even be the case that, if there 

is ^ competent authority. But there 

notified to accused, or that, if it was, he 

Jql* * ■ ^be only fact established in the case is that he did not answer 

show fch "ft o’clock roll-call; and there is not a tittle of evidence to 

of an» r*® hound to do so. There is no evidence properly so called 
any rule whatever. 
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The fourth point mentioned by the Sessions Judge is of importance, 
rie holds that, had it been proved that a rule requiring presence in the 
lines, or at roll-call, had been made by the District Superintendent, a vio¬ 
lation of that rule would not have been punishable under s. 29 of the Act. 
There is no express power given by tbe Act to any officer, save the 
Inspector-General of Police, to make rules ; be can do so under s. 12, for, 
amongst other purposes, “ preventing abuse or neglect of duty.” Such 
rules must be made subject to tbe approval of the local Government. It 
was argued before us that the District Superintendent has power under s. 4 
which gives him the administration of tbe Police throughout the district, 
which, it is to be observed, is under the general control of the Magis¬ 
trate. It is not necessary to determine tbe question in this case; but 
the matter is of such consequence that we think it right to state 
the inclination of our opinion, which is that a general rule of tbe 
nature suggested, but not proved in the present case, made [198] 
by a District Superintendent, would not come under the Act, but that 
probably a special order requiring the presence of an oflicer or of 
certain oGicers within the Police lines, issued expressly to him or each of 
them, would come under s. 29 as being not a “ rule and regulation,” but a 
lawful order ” made by competent authority and relating to the duties of 
tbe officer, one of which is to be at hand when required for service. A rule 
made under the Act, officers are bound to know and to obey. An order to 
bind an otiicer must he given to him, and to make him punishable for not 
carrying it out, the fact of its having been given to him must be proved. 
Any instance of failure to enforce discipline in the Police is much to be 
regretted, only the more necessary is it that regulations or individual 
orders be so framed and so promulgated or issued that the violation of them 
can be legally punished under the Act. We set aside the conviction and 
sentence. 


K. M. c. 


Conviction set aside. 


15 C 198. 

APPELLATE CIVIL. 

Before il/r. Justice Prinsepayid Ur. Justice Bigot. 


ZaHRUN and others {Defendants) v. GOWRI SUNKAR AND 
ANOTHER {Plaintiffs)-' [20th August. 1887.] 

Jurisdiclicn of Cu'il Court—for yarliiion — Beverxue-ipayinn estate—Proceedings 
under Bengal Act Vlll of 1876, s. 31, Effect of. 

Tbe jurisdictiob of tbe Civil Court in matters of partition of a revenue-paying 
estate is restricted only in questions affecting the right of Government to assess 
and collect in its own way the public revenue. 

Eeld, accordingly, that pendency of partition proceedings before the Collector, 
under s. 31 of Bengal Act VIII of 1876, was no bar to a suit for a declaration 
that under a partial partition effected between the co-sharers a portion of land 
bad been separately allotted to the plaintiff. 

[F.. aC.L.J. 351; Appp,.16C. 203 (206); R., 24 C. 725 (745) (P,B.): 16 C.W.N. 639 
= 13 Ind. Cas. 123 (125).] 


* Appeal from Order No. 60 of 1887, from an order of BabooTrailokya Nath Mitter, 
Subordinate Judge of Patna, dated tbe 8th of December 1886, reversing an order of 
Moulvi Abdul Bari, Munsil of Patna, dated the 9th of August 1866. 
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GOWRI SunkaR, together with another was the owner of a 1 anna 
17 dams 10 cowrie share out of an undivided 16 annas share of inouzah 
ShornowjahaD. A private partition, it would sesm. [199] had been 
effected bebwaeu all the co-sharers, whereby 30 bighas of land had boon 
taken out of the whole mouzah and partitioned among all the shareholders 
m proportion bo their respective shares, the remainder biing left joint as 

before. Of the 30 bighas. 3 bighas 10 cotbahs fell bo the share of Gowri - 

Sunkar and his coparcener, who sold a 12-dam out of their own share of C. 198. 
the mouzah to Musst. ^ahrun and otliers. Gown Sunkir and his c)- 
parcener wbre then about to build a home on a portion of the 3 bighas 
odd , but were ooposed by Z ihrun and the other purchasers, and therefore 
brought a suit against tbera for the partition of the said land by declara¬ 
tion of their right to separate possession of the 3 bighas under the private 
partition. Zahrun objected to the suit on the ground among others that, 
inasmuch as the mouzah was a revenue-paying one and the hiUw%ra 
proceedings in respect to the whole 16 annas share ware already pending 
before the Collector, the suit was not maintainablo. It apoeared from 
a judgment of the Special Deputy Collector that he hid disallowed the 
allegation of private oartition made by Gowri Sunkar, and was taking 
proceedings to allot the 16 annas rateably among the co-sharers. The 

* 7 kT upon this judgment and upon a consideration of Chundcr 

Jsath Nundi V. Bur Narain .Deb (1); Damoodar Mifiser v. Scnahutty 
Mizrain {2) ■, Ajoodhya Pemhad v. Collector of Durbhunoak i^i)Ba.dri 
Boy V. Bhugwat Narain Dobey (4); and The Secretary of State for Iwlia 
in Council v. Niindwi Ball (5), upheld the obiecbion raised on behalf of 
tne defendants and dismissed the suit. On appeal the Subordinate Judge 
remanded the suit, pointing out at the same time that necessary parties 
may be added, He was of opinion that the suit was nob one for parti- 
hon of a revenue-paying estate in which the question of protection of 
Government revenue was involved, and the Civil Court was therefore 
competent to declare whether or not the particular 3 bighas odd had 
0011 ID the possession of the parties [200] in accordance with a private 
arrangement made by the proprietors, as representing portion only of 
cneir respective interest in the parent estate.” 

t. Subordinate Judge the defendants appealed 

to the High Court. 

Munahi Mahomed Yusuff. for the appellants. 

Baboo SureneZm Nath Roy, for the respondents, 
follows^ ^“^Smeot of the Court (Prinsep and PiGOT. JJ.) was as 


JUDGMENT. 

und co-sharers in an estate, asked for a declaration that. 

• ^ ^ partition made between themselves and the other pro- 

a na K • ^ cottahs were allotted to them, and they also asked for 

1 an representing their share, 

an an^‘ cowries. A short time before the institution of'this suit 

and aK V was made to the Collector by the defendants, 

bv fh II institution of this suit an order was passed 

tbefl?(.!.u. ^ Act VIII of 1876. declaring 

- ^0 be under partition. Tiie matter for decision before the lower 


(Jlsn S (2)8C. 537 = 10 O.L.R. 401, 

WJ8 0. 649=11 C.L.R. 186. 
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Coiiitri as well as before us in second appeal is simply whether the 
Civil Courts have jurisdiction to entertain a suit of this description at the 
siiiuo fimo tl)Ht a partition of the estate is pending before the Collec- 
toi-. The jurisdiction of the Civil Courts is restricted only in questions 
allecting the right of Government to assess and collect in its own way 
the public revenue. We observe that in Act XIX of 1873, regarding parti¬ 
tion ot estates in the North-Western Provinces, the Legislature has de¬ 
clared it to be necessary to limit the ordinary jurisdiction of the Civil Courts, 
inasmuch as it has specially enacted s. 135 so as to exclude their jurisdic¬ 
tion, except, as expressly provided, from interference with the t)roceedmgs 
of the Collector iu such matters of partition. There is no similiar provi¬ 
sion, that we are aware of, in respect of the Civil Courts in Bengal. Sec¬ 
tion 2()5 of the Code of Civil Procedure of 1882, which is generally a re- 
enactmentof s. 225 of the Code of 1859,evidently contemplates the existence 
of the jurisdiction of the Civil Courts to try suits for partition of estates or 
for [201] the separate possession of the share of an undivided estate paying 
revenue to Government, but at the same time it leaves it to the Collector 
only to give due effect to any order passed by a decree of a Civil Court, 
Upon tliese considerations, as well as from the terms of Bengal Act VIII 
of 1876, it seems to us r.hat, although the Collector may, in some respects, 
be able to decide on uiur.ters in disDute between co-sharers regarding 
their respective rights, still the jurisdiction of the Civil Courts as the 
final Court for the settlement of such disputes is not ousted. The pri¬ 
mary object of the law is to carry out as far as possible the partition 
of a joint estate on which the proprietors have agreed, but this is only 
subordinate to the protection of the interests of the Government 
revenue. The principal object in view is to carry out an equitable 
partition by which the interests of the Government may be secured by 
the apnoitioninont of the revenue on each portion of the origiual estate. 
The effect of s. 29 of the Butwara Act, as we understand it, is that the 
rights of the parties as between themselves in respect to any portion, 
of the estate may be determined by the Civil Court, but that any decree 
of the Civil Court will not affect the joint liability of the sharers in respect 
to the payment of the entire revenue assessed on the estate until the 
Collector has taken proceedings in accordance with that Act. The only 
question is whether the plaintiffs are entiiled to ask the Court for an order 
declaring their right to separate possession of 3 bighas 10 cottahs on the 
ground of a private partition by agreement amongst their co-sharers, and 
whether they are entitled to a share amounting to 1 anna 5 dams 10 cowries 
in any partition which may take place. We think that there are no valid 
grounds for the objection taken, and we accordingly affirm the judgment 
of the lower appellate Court and dismiss this appeal with costs. 


K. M. c. 


Appeal dismissed. 
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[202] APPEAL FiiOM ORIGINAL CIVIL. 

Before Sir 11*. Comer Petlicram, Kl , Chief Jnslice, Mr. Justice Wihon, 

and Mr. Justice Tottenham. 


In the matter of the application of Soohul Chlinder Law. 

SooBUL Chunuer Law v. Russick Lall Mittek.’* 

[I7bh January, 18N8.j 

CtvU Procedure Code {Act A7i' of 18'^2). ss. 213. 270, ‘l95~A'i.,ihihirotion Decree— 
Aitachmeut after date of inslUHtionof admimstradon sail under decree obtained 
prior (0 such suit — Jujunction. 

On tbo 2‘2nd July 1880, one It. L. obt.’iiiied a money Jecreo agaiiisl one P C 
On the 6tb November 1880 P. C. died ; and on Ibo I'sih December 188G, /?. L. 
applied to attach certain properties hel >n(;inK to the estate of hi.s judnnient.- 
debtor, which properties were actually attach, d on the 8th and 12th January 
1887. On the ‘2lst Dacemher IS8G. one .*?. filed a suit to administer the estate of 
the deceased and on the 20th January 1887, obtained the usual administration 
decree. On the 6th May 1887, N. applied for an order slayiitf' all proceedings 
taken by R. h apainst the estate of V. C. and directing him to come in .should 
he think fit so to do. and prove his claim in tho.idmiuistraiion >uit. Ueld. thit 
the attachment did not create any interest in, or charce upon, the properties in 
favour of the attaching creditor as against other creditors, and that the order 
asked for ought to be granted. 

[Cited, 27 0. 351 13541 = 4 C.W.N.filO ; P.. 21) C. 428 (F.B I ; R.. 10 B. 1)1 (108) 29 
B. 405 = 7 Bom.L.R. 488 (492); 2G M. 673 (680) ; 20 M. 224 {22C).] 

One Prosunno Coomar Rurbiulhican-y having died inbesbate on tlie 
ofch November 1886, a suit for administration of his estate was instituted 
against his widow by one Soobul Chundor Law on the 21st December 

1886 land in such suit on the 20bli January 1887 the usual administration 
decree was made. 

Previous to this decree, one Russick Lall, on the 4th June 1836, 
had instituted a suit, being suit No. 228 of 1886, against IVosnnno 
Coomar Surbadlilcarry, and had obtained against him a money decree on 
the 22nd July 1886. On the 18tli December 1886. three days previous 
0 the date of the institution of the administration suit by Soobul Chun- 
er Law, Russick Lall applied for the attachment of certain properties 
belonging to the estate of Prosunno Coomar Surbadhicarry ; and on the 

oth and 12th January 1887, certain properties belonging to such estate 
were duly attached. 

[203] Subsequently to these events, one Matingiuy Dabee instituted 
suit No. 124 of 1887, against Sorunginey Dassee, the 
viWh' .representative of Prosunno Coomar Surbadhicarry, 
nich suit had not. however, at the time of the application next men¬ 
tioned, proceeded to a decree. 

nof Soobul Chunder applied in the administration suit, on 

and M r staying all proceedings already taken by Russick Lall 

car Dabee against the estate of Prosunno Coomar Surbadhi- 

Tir/rl’*? • ^i‘‘®ctiDg thorn to come in, should they think fit so to do, and 
their claim in the administration suit. 

order^\’^^^^’ applicant, contended that he was entitled to the 

to no^f- an attaching creditor was entitled 

..,_g^ ority over other creditors un til a sale at bis instance bad actually 

1887. 21 of 1887, from an order ofiMr. Justice ^Trevelyan, dated 9th June 
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1888 taken place, and therefore the Court was bound to stay him; for in 
Jan. 17. staying other creditors, some of whom had obtained, and others of whom 
— were in a position to obtain, decrees, and refusing to stay him, it would 
Appeal hg working an injustice and would have the effect of allowing an 
FROM attaching creditor to carry away the whole proceeds, whereas under 
Original s. 295 of the Code of Civil Procedare every creditor who had obtained a 
Civil dccroo was enabled bo share rateably with the attaching creditor. This 

_‘ provision appeared for tbo first time in the Code of 1877, and thus made 

15 C. 202= a clear distinction between the principle to be observed in this country in 
12 Ind. Jur. distributing the assets of a judgment-debtor and that obtaining in England. 
307. The Court in this country, therefore, in administering an intestate's 

estate should do so in accordance with that principle, and nob refuse to 
interfere and stay an attaching creditor merely because it might be the 
practice of the Court of Chancery in England bo refuse such an application, 
as the lasv to be administered here in such matters is distinct from that 
in England. The only authority on the point is that of Fanendrabhus)uin 
Ckatlerjee v. Kcdar Nath Deij (1) and in the notes of judgment of Mr. 
Justice Pigot however in that case it would appear that his Lordship’s 
attention was not drawn to the alteration in [201] the law under s. 295 
of the Coda, and he seems to have been entirely guided by English 
authorities which have now no application in this country. 

Mr. Donnerjee contra. 

Trevelyan, J.—I have taken some time to consider this application, 
as I thought it might be necessary to decide a question of some importance 
with regard to the position of an attaching creditor. It has been assumed 
in some cases in the Court that a creditor who attaches after judgment 
obtains a priority over the Official Assignee, but I am not aware that it 
has ever been expressly decided in this Court that a creditor who has 
merely attached and has not obtained an order for sale acquires any such 
priority. 

The Allahabad High Court has held that the Official Assignee’s title 
has priority over an attachment after judgment; and Mr. Justice Wilson 
has held that an attachment after judgment does not give a creditor any 
interest in the property attached, and therefore does nob entitle him to 
redeem. 

I need nob, I think, here enter intc this question. Assuming that an 
attachment after judgment does not create a charge on any interest in the 
property, and that it might be possible, under certain circumstances in an 
administration suit, to restrain a creditor who has attached after judgment. 
I do not think that I can interfere in this case. I must follow the principle 
laid down by Mr. Justice Pigot in the case of Fanendr&bhuskQ.n Chatterjee 
V. Kedar Naih Dey (l) and decline to interfere with the action of a diligent 
creditor who has followed up his decree by attachment. 

Mr. Hyde has pointed out to me that the effect of the administration 
decree is to prevent creditors taking advantage of the provisions of s. 295 
of the Civil Procedure Code. This is not the only matter in which s. 295 
is defective. It is nob for me to till up the gaps in a Statute. If the 
creditor having the conduct of this suit bad been diligent, he would have 
applied for an injunction before the attachment had been made. 

The application as against the plaintiff in suit No. 228 of 1886 must 
be dismissed with costs. The plaintiff in suit No. 124 [20S] of 1887 
must be restrained, and will have liberty to claim in the administration 


(I) Suit No. 720 of 1881 (uoreported). 
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suit, and may add the costs up to this date to her claim. Costs of the 
apphcaob in this application will he costs in the administration suit. 

Afiainst so much of the order as refused the injunction against 
Bussick Lfill Mittor, Soobul Chuador Lavv appoalod. 

Mr. Pwjh. Mr. Eyde and Mr. Acmortk, for the appellant 
Mr. Tionnerjec and Mr. 0-Kiiicabj, for tiie respondent. 

Mr. Up to 1849 the Courts in England used to restrain judg- 

The ground of the decision in v. Skum(^) (decision of the year 

18591, was that the assets had been actually reali;^ed. Where a creditor 

sues for administration it usually means the estate is insolvent The 
reasons for srantinB suoh injenetion after an administration decree is 
passed are given in Largan v. Boxven (3). 

,‘o Ufiancary interfered after execution 

issued?] No. The matter is different out here, because in England the 
process of execution eflected a charge on tlie property from the of the 
writ, whereas here no charge is created; the question must be decided 
here under the Civil Procedure Code. In Slab Kristo Shaha Clio,nihr,f v 
Miller (4) the Question is one of legal priority and not of injunction, In 

Nath Dey (,o) the decree in the administration suit was after the order of 

allin^^fP Coae.s. 276. Russick Lall has only rights 

goods of the intestate: therefore the difficulty felt by the 

.nT 270 of the old Code of 1859 

and s. 295 of the present Code, differ. Under s. 270 there was a statu¬ 
tory Drionty. but not so under s. 295, but on the contrary any one apply- 
mg for execution is entitled to share. 

avoid??? foi'Uie respondent.-Section 276 of the Code 

avoids as against an attaching creditor any alienation of the atta'-hed pro- 

creaLTn in?''''"^ cuntmuance of the attachment; the attachment 

V. incM^SarZV' Pal 

as was a case under Act VIII of 1859. In England 

Nonrof Thfl writ of IS out there is an actual interest created.] 
e of the cases in England are decided on that ground. 

The legislation tends that wav.] 

better than the '^ho has taken out a fi-fa is no way 

oxecnHAn 5"® position of a judgment-creditor who has taken out 

St (?) The case of Gfe v 

which is deridld° °®tr‘ followed ,a Ex-parte William, in re Davies (8), 
obtained „ S™""'! hhet by the act of seizure the creditor has 

'■■‘t Shaw (9?it^t 1" T V. BaShamo- 

against all thft 1,1 0° ^0 f'ha'*' au attachment is good 

1S82) but hr 276 of Act XIV 

“<1 those claiming u"de“r htm ° attaching-oreditor 


is 

u) 9 Bing. 135 ( 139 ). 


(2)4DeG. &J. 4 . 
fdl Unreported. 

(8) L.B. 7 Ch. Ap. 314. 
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[PKTHEBAM, C.J.—Seizure by the Sheriff creates anmteresfc subject 
to oncumbvaDces : down to the time of the Mercantile Amendment Act 
seizure only affected people who came in subsequently.] 

[Wilson, J.—From the issue of the writ the goods were bound, the 
seizure by the Sheriff carries it a step further, as the Sheriff acquires a. 
special title in the goods.] A creditor here who has attached is in the 
same position as a creditor under a H-fa, that is to say, he has a security 
out of which he should be paid. The latest case on the subject is Fowler 
V. Roberts (1); see the [207] remarks made in Daniel’s Chancery Prac¬ 
tice, p. 1944, as to this point. Under s. 213 of the Code administration 
under the Court stands on the same principle as the distribution of an 
insolvent’s estate. It is, however, here sought that I should, because 
there is an administration decree, abandon my attachment, and should 
wait till the property is sold under the administration decree, but I submit 
there is no reason why I should begin de novo. Tne case of Ranken v. 
Harwood (2) shows that the judgment-creditor acquires a right to the 
goods attached by virtue of writ of fieri facias from the teste of the 
writ, and that an injunction should not be granted. 

[PethEREM, C. J.—That case goes by reason that Kirk the execution 
creditor had dominion overthe goods.] Acreditor after attachment in this 
country has a right at any moment to ask the Court to sell the property. 
Beading ss. 213 and 295 together, when a p'erson has obtained attachment, 
and it has been given effect to, it would be doing violence to 
the sections to say he must be a stranger to the property attached 
because of the administration decree. Mr. Justice Pigot’s judgment 
—Fanendrabliusan Chatterjee v. Kcdar Nath Dey (3) is in point. 
In that case there were two points raised : (1) whether a judgment in a 
Mofussil Court, and in which attachment bad been obtained, could be 
restrained by this Court; and (2) whether when a creditor had attach¬ 
ed he could be restrained by this Court ? The first point was decided 
by saying that this Court could restrain, and the second point by say¬ 
ing that the creditor was not to be restrained merely because there was 
an administration decree. 

In Vincent v. Godson (4) the creditor had not attached. Mr. Belcham- 
bers in his Civil Courts Practice, p. 118, takes the law to be that it is 
not the rule to restrain a diligent ere liter, who has recovered judgment 
before an administration decree from proceeding to execution, except under 
special circumstances. 

JUDGMENT. 

The judgment of the Court was delivered by 

Petheram, C. j. (Wilson and Tottenham, JJ. concurring).—This 
appeal arises out of an anplication to stay proceedings in the execution of 
a decree of this Court, mide by the plaintiff [208] in the present suit, 
which is a suit to administer the estate of Pcosunno Coomar Surbadhicarry, 
deceased, who was the person against whom the decree, which is now sought 
to be executed, was obtained, and whose property has been attached under 
it. The facts are as follows; On the 4th June 1886, the present respond¬ 
ent, Bussick Lall Mitter, sued Prosunno Coomar Surbadhicarry, on the 
Original Side of this Court, to recover a sum of money, and on the 22od 
July 1886 obtained a final decree against him. On the 5th November 

(It 2 Gift. 227. (2) 5 Hare. 216. 

(3) Suit No 720 of 1681 (uaceported). (4) 3 De Q. & S. 717. 
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1H86 the respondent applied to attach propertv under liis decree On rl, 
21st December 1886 the plaint of Soobul'chunder Law ^,e p-eseot fn 
pellant, was hied, praying that accounts might bo taken and the 

Prosunno Coomar Surbadhicarry administer^ by U.e Loun 

estate of certain properties belonging to tbe 

estate of the deceased were attached under a decree pursuant to the an 

plication of the respondent, dated 18th December 1.SS6. and on the '’O h 

?he““nr- rT suit was made in flvour ot' 

“Phl'cant. who. thereupon, on the .3th May 
1887, moved the f^urt to restrain the respondent from selling the at'^ 
tached oroperty. The motion was rejectei by Mr .histice TreyeK-an 

the Ond r 'sihetion. The sections of 

295 a d''h^'f°' '‘“P*'.®questions are ss. 213. 276 and 

the English cases which have been dted 
aurhorhinrh ^’^'tm.ne those sections to ascertain whether the English 
authorities have any bearing on the matter, or whether the law here is 
so different to the law in England that they have not. 

li»ln» **’®*^’ "'*'®" the estate of a .leceased person is 

or ft„,s”'“'“‘r‘’ ‘^® ho divided amoog hl 

Lhed T ""y »h9te pLerty has bin at- 

iio ann^Mf^ '^®®''®®;. ‘® realization other decree-holders 

arnit rh„i ‘he debtor, the assets shall be divided 

r2091^rh= ** ' '°® of course, the person on whose application 

1209] the oroperty was originally attached. Nothing eouivaleut M thi= 

m;7or'admiZ>^^‘Vr is the doetdni tbat 

0( all cmd^Lr^ ft 7“ ^ is a decree ia favour 

itwouidV«T ® areiocluded io thesame decree 

an^ft \ that one should be in a better position bl an 

among thLm'' But in'^a?' ‘'’® '‘'’® 

before fch« ^ in cases in which any creditor has obtained judgment 

interfere nndarTh‘" ^®r‘‘ui“!i“'®'''“'‘'°“ ‘'’® Com'ts do not 

ajudgmei alread A >'6 has 

tii decree L'l''sa1di®? ‘““ru*' ‘he administra- 

sections of the Code so ‘®®‘® “P®“ ‘he 

snyditrineofoomt ' are apphcible, and not merely upon 

the OotlA if manifest that, according to the soirit of 

ton he'e P“'<> should^'ri®k 

»«. whef^r the I, " m my opinion, the only questions 

of handi„rovi the nlrr h h®A®“' "u® ‘ho offeot 

i» Paymei or ^LthTr?^ ^‘®‘he creditor, so as to amount 

ioe the rea'pondei to ®A ®r “u^®® ®“ ‘he properties entitl- 

,««ditors of the deceased.^ ‘° ‘h® °‘her 

»'2%dL?wsrsh ®‘"‘® ‘ho hrst question, as 

oiearly shows tharthifl®®/?” between attachment and realization, and 

““‘il the money has^fe, nA > “®‘‘“f®“'f ‘o ‘«at the debt as paid 

<^th0rqtjea(.:._ i°to the hands of the creditor. The 

^^ioh should be DlaM*d depends oo tbe construction 

;ttaohi1ig e ^ %.276. That section avoids, as against the 
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It contendetl on behalf of bha respondent, bhat in addition to this 
the attachment creates an interest in the creditor, which enables him bo 
1)0 naid out of the property attached in priority to all other creditors ; and 
in su[)port of this contention we were pressed with the Full Bench case of 
Anavd Chandra Pal v. Panchiial Sarvia {ij 

[210] In that ease certain property was attached at the suit of a 
decree-holder; afterwards the debtor was declared insolvent and a vesting 
order was made. The property was then sold under the attachment, and 
it was held that I he sale was good, the attaching-creditor having by the 
attachment acquired some interest in the property which was not divested 
by tlie vesting order. 

We are, however, of oninion that the case bas no application under 
the present state of the law. Section 240 of the old Code was not in the 
same terms, and was not limited in the same way as s. 276 of the present 
Code, nor did that Code contain any such provision as that in s. 295. 
Wo think, therefore, that neither the English cases nor the oases decided 
under the old Code are applicable to the present case, and that we must 
deal with the matter as one which is not governed by any authority. 

As I have before remarkeil. s. 276 defines certain transactions which 
are rendered void by the attachment; but that definition does nob include 
the claims of other creditors, and we think that as they are not included 
in the definition, they are excluded by it, and that the attachment does not 
create, in favour of the attaching-creditor, any interest in, or charge uuon, 
the property as against other creditors. 

We come then to the conclusion that, according to the spirit of the 
law, as contained in the Indian Codes, which we are bound to administer, 
the assets of the deceased which have not been reall^ied on behalf of a 
particular creditor are to be divided among the general body of the credi¬ 
tors ; that there is nothing in the Codes themselves to prevent us from 
giving effect to the spirit of the law, as, in our opinion, the attachment 
creates no charge upon the property : and that, consequently, in the exercise 
of his discretion, ti.e learned Judge ought to have restrained the execution 
of the decree in this case. Accordingly we decree this appeal, and direct 
that an injunction do issue in the terms of the motion : all costs to come- 
out of the estate. 

T. A. P. Appeal allowed. 

Attorney for appellant: Baboo xV. C. Boral. 

Attorney for respondent: Baboo N. C. Bose. 


{1} 5 B.L.R. 691. 
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[211] APPEAL FROM ORIGINAL CIVIL. 

Before Sir IK Comer Petheram, Mr. Jmtice ]\’ihon and 

Mr. Justice Tottenham. 


Pearisunoari Dassee ( Plni > iU :(/} 0 . IIari Charan Mozuaidar 
CHownHRY {Defendant)."- [5th Decomhei'. 1887.] 

l«r/cr,na„ce- 

On the 27th April 183G, a plaintiff broutsht -i suit prayinf* for specific per¬ 
formance of a contract, or la the altern.ative for diaja4s an l on ihe 21th 

‘‘'“'■"“'I * -PC'itic performance with the 

SI « r December. J896. tbo plaijuifl dtecovered 

InA^K defendant’s power to specilicaJly perform his contract 

granted the decree for a rchearmg of the -suit on the <iue.siioii ol d.imi"cs .vskine 
that, m lieu of the decree for .specific performance, a decree for d im .t wS 
«d might be entered up. 7/c/J that he was entitled t 3 ask for Tntl 

tRel. upon, 4 Bom. L.R. 212 (214).} 

Naw?b*of llozumdar Cl.owdhry was a putnidai undai- tlia 

Wawab of Dacca, his ^mmdar, of ao eisht-anna share (out of a oncand- 

Qionsinoh'^r ''"”'’ ° Doajaoi Doher in the district of Mv- 

mensingh at an annual jum.na of R., dld-S : and ho on the 18th Februarv 

sTh nrolw a durnutni settlement of 

wss ''■J" “""">'’‘■‘‘‘'0“ a aalami of Rs. 18,800, of which Rs. 500 

was to no paid as earnest money and the balance upon the execution of 

day R,‘'%n' ““ ‘'’® On the same 

Z Cliaran. At the date of 

Rad^abennd^h ‘o t''" of Nilinadhuh 

the sah "l ? K 'u to nay off with 

fore ren™ t ^’o“tisundari Dassee. I’eirisumlari there- 

waosa-Mff C^aran to procure for him from the mortgagees the 
kabuliat^ ‘Joooments to enable her to prep.u'e the durputni pottah and 
ohi.^n .1 however informed Pearisundari that he could not 

fia'ees aXT?h'“'''' ^ sum of Rs. 1,500 were paid to the mort- 

[2121 “an Cliaran, Pearisundari on the 22nd Falgoon 

being taken L'h ‘'^500 to the mortgagees, such payment 

iW salaX V iX” Pavment of the sum of Rs. 18,800 payable 
tlurpLi ieM ““a completion of the said 

ShortivIfr extended for 15 days from the 22n.l Falgoon 

had aheadrdtn H* Pearisundari discovered that Hari Charan 

■and oomnLnd^ u ° m durputni to bis morigagoos two parcels of the 
MarchTfiRR ^ ^ a i ""** thereupon, on the 10th 

latter 8ho,,hl''"'‘“®.“‘^- '’f'™" Pearisundari and Hari Charn that the 

'Horest in 8ucrr“ ° ° » conveyance of his putni 

Pfepared but °l'“‘I- The necessary documents were duly 

Pearisnn'd.ri ™l“sed to execute the contract. Thereupon 

l“■'9P8oilio nerln * instituted a suit against Hari Charan 

“hernative 8honhT^f ‘ ®“’“l ““"tract and agreament, or in the 

^“mages ^ ^ ““ti Charan to complete, for 

k««d lath JuD°'i'e'87*’’‘’“’‘' ”* i'’" Juatico Maephorsoo, 
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1887 This suit came on for bearing, and on the 24th November 1886 an 

Dec. 5 pinii’ decree, directing Hari Charan to execute a durpubni pottah, and a 
conveyance of his putni interest in the two parcels in accordance with the 
AppeaTj agreements of the 18th February 1886 and 10th March 1886, was granted; 

FROM this decree further gave the usual liberty to apply. Shortly after this 
Original decree was passed and on the 6th December 1886, Pearisundari for the 
Civil discovered that the property referred to in the decree bad on the 

— 16th November 1886, under the provisions of Regulation VIII of 1819. at 
15 C. 211. the instance of the zemindar, been sold for arrears of the putni rent, and 
that at such sale the property had been purchased by one Baki Khan at 
the pr'ce of Rs. 625. 

Under these circumstances Pearisundari on the 13ih June 1887 
applied to the Court on motion for a rehearing of the suit on the question 
of damages occasioned by the default of Hari Charan, asking that in lieu 
of the decree for specific performance a decree for damages when assessed 
might be entered up. • 

Mr. Bonnerjee and Mr. Barrow, for the petitioner. 

Mr. Hill, for Hari Charan. 

1,213] Mr. Bonnerjee stated that the application was not made under 
the review sections, inasmuch as bis client was not aggrieved with the 
decree, but under the liberty to apply given bv the decree, and that under 
art. 178 of the limitation Act the application was iu time. 

Mr. Hill contended that the liberty to apply was reserved for the 
purpose only of carrying out the provisions of the decree and not for a new 
decree upon new facts, and stated that there was no provision made by 
the Code for such a re-hearing, and that the application was in reality one 
for a review. 

Mr. Justice Macpherson held that the application could not be enter¬ 
tained under the liberty to apply, and was of opinion that the case was 
not one in which a review of judgment could be granted, further 
holding that liberty to apply had reference to matters in furtherauce 
of the decree made, and did not admit of a new and different decree 
being made ; and for these reasons dismissed the application, but without 
costs. 

Pearisundari appealed. 

Mr. Bonncrjee and Mr. Barrow, for the appellant. 

Mr. Bonnerjee contended that the liberty to apply reserved by the 
decree of the 24th November 1886, covered the application : that the High 
Court had full powers under the powers inherited by it from the Supreme 
Court to re-bear the case : and cited, as showing the practice, Fry on 
Specific Performance, Chapter IV, ss. 1138 to 1145 fp. 500, 2Qd ed.j.aod 
Bcnty V. Sc/<roder(l). 

No one appeared for the respondent. 

JUDGMENT. 

The order of the Court (Petheram, C.J., WILSON and TOTTEN¬ 
HAM, JJ.,) was delivered by 

Wilson, J. (Petheram, C.J., and Tottenham, J., concurring). 
—We think the appellant is entitled to succeed on this appeal. The 
facts shortly are these : The intending purchaser of certain property, 
who had paid a portion of his purchase-money, obtaind a decree forspecific 
performance against the vendor: but after decree it became apparent that 


(1) L.R. 12 Cb. D. 666, 
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the vendor had made it impossible for the purchaser to carrv out tlio 
decree, 

[2H] The Question now is, has tiio appellant any remedy. Ho moved 
the lower Court to have the matter ro-heard on the nevv state of thinj’s, 
and asked to be allowed to establish his right to recover back bis purchatie- 
money. The learned Judge in the Court below refused the application, 
bolding that the case is not one in which a review of judgment can be 
allowed, To me it seems that this is not a matter of review. That is a 
remedy to be applied for by the person miamsl whom a decree or order has 
been made. It appears to me tlut the mass of authority collected in the 
work of Lord Justice Fry on Specific Performance, in the oases set out 
and explained in Chapter IV. ss. 1J38 to 1U5, establish that adccree for 
specific performance being not in the fullest sense a final decree, hut one 
ID a suit which is still pending, if the person against whom tlie decree has 
been made refuses to carry out. or has rendered himself incapable of carry¬ 
ing out that decree, the person in whose favour the decree was made may 
bring the facts before the Court, and ask for that alternative relief to which 
the circumstances of the case appear to entitle him. That doctrine in my 
opinioU applies here. I think the learned Judge was wrong in deciding 
as he did, and I therefore think this case must go back to him to be heard 
on the merits of the application. Costs to abide the result. 
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^ • Appeal allowed. 

Attorneys for appellant: Messrs. Barrow d- Orr. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Mr. Justice Wilson and Mr. Justice O'Ktnealy. 


Ram Chand Dgtt and others iPlamtiff.^i) v. Watson & Co. 

AND ANOTHER {Defendants).' 115th February, 1887.) 


Co-sharers-Ijmali 'proverty—CuHivaliou of ludiyo by one co-sharer without coment 
Of olhers-lnjunction as between co-sharers—practice of the Enqlish Courts in nranU 
injunction, Applicability of .\ 


IV. while in posseaeion oi an entire mouzih as ijaradar. bad. under an arrange- 
meat whh the proprietors, built factories and cultivated indigo by reclaiming 
a quantity of waste land- On the expiration of bis lea-se. IV, who still held a 
portion of the mnuzih in ijarafrom a 2 -anna co-sbarer £219] continued to culti- 
vate indigo on the khas lands as before, and, disregarding the opposition of the 
l4-anna co-sharers, claimed an exclusive title to do so. The 14-anna co-shac- 
ere thereupon brought a suit against IV for ijmali possession of the khas lands 
and prayed, among ocher thinga. for an injunction prohibiting the defendant 
trom sowing indigo upon the ijonli land< without the plaintifls’ consent, and 
also lor ageneral injuaciion toprohibit the defendant from throwing anv obstacles 
in the way of plaiotifis holding ijmali possession:^ the lands. The Court below 
granted an injunction prohibiting the defendant from growing indigo on the 
•baa lands without tbo cooseot of.theplaintiSe : 

ffeW. that the plaintifls were entitled to an injunction ; but having regard to 
*ne circumstances under which the defendant cultivated the lands, it was 
necessary to vary the injunction granted by the Court below by making it an 
restraining the defendant from excluding by any means the plaintiffs 
irom their enjoyment of the ijmali possession of the lands. 

Weveried, lec, lOlP.C.).] 


0 flS 86 against tbo decrees of 

ere, fisq., Judgeof Midnapore, dated the 4 t' 


the 4th of January 1886. 
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1887 Uam CijanD Dutt and others held a 14-anna share of pergancah 

Frh. 15. Jhiitihonee, known as the zemindari of pergunnah Sildah. Watson & Co. 

— were in possession of a portion of the mouzah under an ijarafi^oma 2-anna 
.\rrFAL co-sliarer. Prior to the 14th September 1883, Watson & Co. held the 
FROM whole IG-anna share in ijara, and had, under an arrangement with the 
Original P’ opnetors, built factories and cultivated indigo by reclaiming a quantity 
of waste land. On the expiration of that lease on the aforesaid date, 

_" Watson iV Co. under a 2-anna ijara from Ranee Durga Kumari, a co-sharer 

15 C. 214. of the mouzah, continued to cultivate indigo on the khas lands as before. 

On the 3n] Bhadro 1290 (1883) Ram Chand Dutt, on behalf of the H-anna 


co-sharers, gave notice to Watson Co. prohibiting them to cultivate 
indigo in pergunnah Sildah. The notice was disregarded, and when the 
servants of Ram Chand Dutt went and tried to sow some of the lands, 
they wore excluded by force, Watson Co. claiming to exclude them as a 
matter of right. Ram Chand Dutt and others thereupon brought a suit 
against Watson A Co. for ijmali possession, and prayed, among other 
things, for an injunction prohibiting the defendants from sowing indigo 
upon the ijmali lands without the plaintiffs’ consent, and also for a general 
injunction to prohibit the defendant? from throwing any obstacles 
in the way of plaintiffs holding ijmali possession of the lands. The 
defendants among other things, contended (a) that the plaintiffs were 
not entitled to a 14-anna share; ib] that they [216] (the defendants] 
having been in possession of the whole estate by virtue of their 
previous ijara, and having now acquired a right to a 2-aona share of 
the whole zemindari by virtue of an ijara granted by Ranee Durga 
Kumari, no order for an injunction could issue against them prohibiting 
them to sow indigo in the khas lands; (c) that the lands which were 
sown with indigo by the defendants during the current year had for a long 
time been sown with indigo by the defendands in khas, and no injury had 
been done to the plaintiffs by the defendants sowing indigo on those 
lands, nor had the character of the property been changed ; such danga 
lands did not produce paddy crops, and no valuable crops except 
indigo grew on them ; (d) that they (the defendants) had, for a con¬ 
siderable length of time, been carrying on indigo plantation by 
constructing four factories in the zemindari with the consent of all parties 
and with the plaintiff's’ knowledge, by incurring a large amount of 
expenditure for the purpose, as well as by purchsing the necessary 
instruments and materials. &c., at a heavy cost; and they had sown 
indigo in the current year by spending a large sum of money, so that, 
if an injunction were issued against the defendants prohibiting them to 
sow indigo, they were likely to suffer a heavy amount of loss. After a 
consideration of the following authorities -Sia/ftarZ v. Gopal Panday (l), 
Lloyd V. Bibee Sogra (2), L. G. Croiodie v. Bhikdharee Singk (3), 
Nundan Ball v. Lloyd (4), cited on behalf of the plaintiffs; and 2 Kerr 
on Injunction. 2nd Edition, 79; Crowdy v. Inder Roy (b) \ Macdonald 
V. Shib Dyal Singk Paurey (6) ; Lala Biswambhar Lai v. Rajaram (7); 
Sri Chand. v. Nim Chand Skahu (8); Sheopershad Singh v. Leela 
Singh (9): Tarinee Churn Bose v. Ramjee Pal (10), cited on behalf of the 
defendants, the Court of 6rst instance (the District Judge) granted an 
injunction to the plaintiffs prohibiting the defendants from sowing 
indigo upon the ijmali lands without the plaintiffs’ consent. *' Having 


(l) 12 B.L.R. 197. (2i 26 W.R. .313. i3> 16 W.R. 41. (4)22W.R.75. 

(5) IS W.R. 408. (6) 21 W.R. 17. (7) 3 B.L.R. Ap. 67. 

(8) 5 B.L.R. Ap. 25. (9) 12 B.L.R. 188. (10) 23 W.R. 298. 
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circumstances Of 

J h fif 7 conclusion that the plaintiffs are entitled to 

entimiriiflT ■‘f T u® precedents seems to be 

entnely in then favour, and. although I admit that the decision may 

V. Bibee So(jra{\), this is a misfortune inseparable from a tenure of tliis 
description There are some etiuities in their favour. They have -'oeo to 
expeuse m the erection of factories. Ae.. but it must lie presumed that they 

have already enjoyed a considerable proUt from the indigo which they 
weje^euabled do manufacture during the term of their lease and since 

that the parties have not been able to come to an 
amicable arrangement among themselves: but. as they have not done so 
their conffictmg claims must be decided by legal tests, and. in my opinion’ 
the plaintiffs have the law (and by this I do not mean law as contrasted 

decree uith respect to the share claimed by them of the lands. 

ihe plaintiffs and the defendants both aopealed to the High Court. 

BahA!f w Mohe^ih Chunder Ciwxvdhru 

Baboo Idil Madhab Sen, Baboo Golap Ckunder Sinar and Baboo Nobm 

Ghunder Ghosal), (or tho phintm. 

Dutl^tn/^T ^■‘^^ooAskntosh Dknr, Baboo Bhohani Vhum 

and Baboo Rajendro Nath Bose), for the defendants. 

f«d .O-KiNKALY,JJ.) delivered cbe following 
juogmenbon the question of injunction :_ ^ 

JUDGMENT. 

reme^il^^^ ^'7^ ^ ^l^estions that arise are.what 

remedy the plaintifls are entitled to in this case. In order bo a^e tarn 

^pytliiti^i I jj mine one question first. Has there haope^^ed 

thft A t ^ "'l^'ch amounts to an actual ouster as between the plaintiffs and 
tel ‘heiroo.aharers y U appears to us that there tr It has 

ouster by one co-tenant is not necessarily 

tho facts 0 thi! . u 's whether on 

^8 fci u Watson were in possession Ldey 

ZV t ^’hole 16 annas of Sildab. While so in posse ’ 

land’s aclording'^to t enjoyed the khas 

. are three clisL o/ khL°^''T °° that there 

indigo lands wLh w P®''8^”“ah : first, a large ouamity 

quantity onandl whir'® cultivation; secondly, large 

of landfl »U- u . and thirdly, a large ouantitv 

'’h'oh the ten-inrof fcultivated with indigo nor mere waste lands, 

allowed to cuUivl J rh ^ 'vere 

this was no? thl Presumably, there- 

^hon thSil M / ® possession of Messrs. Watson. 

went on n! 1290, what did they do 

l‘°d8 as before Tnd® f ‘^“1 before, cultivating with indigo the same 
clearly were in’a i ^ leaving the other khas lands just as before. They 
only wer^the ® the whole of the indigo lands. But 

__-in exclusive possession, in the sense 
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that the plaintiffs weve absolutely excluded ffom them. The plaintiffs 
servants went and tried to sow some of the lands, and they were exclud¬ 
ed by force : and not onlv were they excluded in fact, but the defendants 
claimed to exclude them as a matter of right, because they set up a title 
in themselves to do so. They set it uo in the Court below, and they in¬ 
sisted upon it in the grounds of appeal. They set up the case that they, 
as 2 anna share-holders, were entitled to cultivate the indigo lands, and 
to say totheirco-sharers, you are not to interfere with these lands; you 
may, if you like, enjoy other khas lands for vour shares. It follows, 
therefore, that on the facts of this case, there was an absolute and 
complets ouster by Messrs. Watson of their co-sliarers from the 
lands as found by the Court below. It cannot be denied that the 
plaintiffs are entitl6<i to a decree for ijmali nossesaion of the lands 
which have been ascertained in the Court below. It is clear also 
[219] that thev are entitled to comeensation for exclusion. No question 
has t)6en raised before us on appeal as to the principle on which compensa¬ 
tion has been assessed. Therefore the amounfi awarded must simply be 
increased to bring it into correspondence with the 14-annas interests, 
which we find the plaintiffs are entitled to, instead of the amount which 
the Court below has given lo them. 

But the real question as to the remedy is, wdietlier or not the injunc¬ 
tion which has been granted can be sustained, or, if that injunction cannot 
be sustained, whether any narrower injunction ought to be granted. Each 
side in argument before us took rather extreme grounds. It was con¬ 
tended on one aide that one co-sharer has an absolute right, as a general 
rule of law, to say to his co-sharer, *' you shall not cultivate that land in 
any way without my consent,” and to enforce that right, at least in the 
absenceof any special circumstances, by claiming an injunction in a Court 
of law. It was contended on the other side that an injunction between 
co-sharers is a thing which either ought never to be granted, or atanv rate 
only under very unusual circumstances. We are not prepared, as at present 
advised, and it is not necessary, to agree with either of these propositions. 

The proposition contended for by the plaintiffs has for its support the 
language of some learned Judges of this Court in delivering judgmsn 
upon eases before them. We think it right only to say this, that we thin 
it may well be open to consideration in a future case whether the expres 
sions used in some of those cases, if taken as unqualified propositions o 


law and without regard to the context, are wholly correct. •• u A 
With regard to tlie extreme proposition on the other side, it is based 
upon the construction which the learned counselplaced upon English deci 
sions. But, though, of course, the principles on which English 

administer the remedy by injunction must be taken to be those whic t e 

Legislature meant to affirm in the Snecific Relief Act, still the circum¬ 
stances of thi-! country are very different from those of England : and it 
would be a dangerous thing to assume that, because the Courts in Eng an 
have very rarely found it necessary to grant an injunction as between 
co-sharers in order to prevent multiplicity of suits, [220] or 
any other grounds, Courts in this country may not properly be somewna 
less rigid in doing so. The circumstances of the country are different; the 
positions of eo-sharera and persons with partial interests in land are very 
different from those in England ; and the interests of part owners may 
here require protection by injunction in classes of oases in which it is no 
necessary to grant it in England. There is a large number of cases wbic 
go to show that the remedy by injunction may in this country be given in 
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cases betweoD co-sharers, when the circumstances of the cases are such 
as to render necessary m order to secure those ohjects which, according 

of the Ceffi P.^rt'cularly, since the passing 

of the Specific Ee l0f Ac^ an injUDctioQ may prooeily De Rraoted. if. on a 
consideration of Che facts of the case. Che Court thinks that that remedy 
wjecessary m order to prevent repetition of injury and multiplicity of 

coDsider wliat injunction ought to be 
^ranted if any. The injunction asked for was two-fold : first an injunc- 

!nvthfr against doing 

anything which should exclude the plaintill's from their right to ijmali 

727 shares in the Ian is. The injunction which h.as been 

granted corresponds w.tb the first part of the prayer, ft is not 
necessary m this case to decide whether there could in any case pro- 

cSine O? ■‘nh uDgualified injunction, against tl,e 

It 13 uonoce^^sarv to 

cons dar that question, because there are circumstances in this case which 

^ any rate any such injunecion ought not to 
0 granted m this case. There is the circumstaoce. first, chat the defeud- 
ants. Messrs, Watson are owners of indigo factories as well as occu¬ 
piers of these indigo lands, and those factories have been huilt under 

^'■0“ 'vhom the parties to this suit 
a I derive their title, and the interests which they have in mouzah Sildah 

have been expressly given them for the purposes of working their 

actones and growing indigo. Not only is that che case, but the 

ands now in question aupeir. on the evidence, to have been waste 

r22^11 ‘^^'tivabion by Messrs. Watson as indigo 

used in any other way. Under those 

ircumstances we think we ought not to issue an iojunction restraining 

tdem absolutely from growing indigo upon these or upon aov particular 
ands. provided Messrs. Watson can-and it is for them to find out how 

plaintiffs from their equal 
thfi ^ co-8harers But we think that a narrower injunction under 

th^A K ° granted. This is a case in which 

attemn^i . ° ^ "■‘•006 and a wrong which the defendants have 

suitQ c ^ continuance of that wrong and a multiplicity of 

simnl^f^ almost certain, if we were 

varv rh° - '“l^^^tion, We think the proper course will be to 

cnnL in given in so many 

from eynl.wi- injunction restraining the defendants 

P 088 es?nnn^V 7 from their enjoyment of ijmali 

Decree modified. 
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LV/orj Mr. Justice O'Kincahj aud Mr. Justice Ghose. 

Umesii Chunder Ml’NDUL and others (Defendants) v. 
Adarmoni Dasi and another (Plaintifs).'^ L30th November, 1887.] 

TAmitatio>i Act. Ayt, 1 Ifi—S»il for arrears oj rent—Roistered contract, 

.4 suit, to recover iirrpars of rent upon ♦ registerei contract is governed by 
ssh. n, art. 116 of tbe Limitation Act. 

[Dias., '26 A. 13S (1331 ; F , 20 M.L.J. .05.5=7 M.L.T. il9 = 6 Ind. Gas. 766; 17 
CL.J. 372 (.380) = l9lDd.Ca=.S65(B69); R.. U M--264 (287l; 37 8-656(658) = 
16 Bora. L.R. 836 (S38) = 21 lad. C:is. 315 (31G); 1-5 Bom. L.R. 20 (25): 
D.. 17 C. 469 (471).] 

Brlndabun Chunder Mundul, with a view to carry oq a business 
for the iiianufaciure of salt, obtaine'i an ijara lease tor a period of twenty 
years from Jogindra Nath Mullick and another of four salt hhowiTes or 
manufacturing tracts in certain raouzahs, and executed a registered kabuUat 
in favour of tbe lessors, under [222] the terms of which rent was calculated 
to be pai<l at ten pie per maund on the outturn of the year, to be ascer¬ 
tained from the accounts in the Collector s office. On the death of 
Brindahun Mundul the lease was kept on by his descendants and other 
members of the family, on whose behalf, and in the capacity of kiirla, 
Brindahun had taken the lease. sum of Rs. 2,653 odd having become 
due as arrears of rent for the years 1236 and 1287 B. S., the lessors 
brought a suit for the amount against Umesh Chunder Mundul and the 
other members of the Mundul family. Jogindra Nath Mullick having 
since died, his widow, .Adarmoni Dasi, was substituted in his place in the 
suit. It was conteuded by the defendants, among other things, that tbe 
rent for 1236 B. S. was barred by time under art. 110, sch. II of the 
Limitation Act. The Munsif gave the plaintiffs a decree for the whole 
amount of the claim, his decision on the point of limitation being as fol¬ 
lows : '■ The defendant’s pleader urges that this is not a suit for compensa¬ 
tion which, according to the ordinary acceptation of the term, means unliqui¬ 
dated damages, whereas the rents in this case consist of ascertained sums: 
but the definition given in s. 73 of the Contract Act would seem to include 
everything which a party may recover in consequence of tbe loss sustained 
by a breach of contract {tide illustration n). In this view a suit to recover 
money with interest due on a registered bond has bean held to be 
governed by art. 116, sch. II of the Limitation Act [Nobocoomar Mook- 
hopadkayB. v. Siru Mullick (1): Hussain Ali Khan v. Hafiz Ali Khan (2). 
Then, again, the wording of art. 116 would seem to embrace all suits 
for the breach of a contract in writing registered, and it cannot be denied 
that a lease is a contract. If the oontraci had not been registered, art HO 
would undoubtedly have applied; bub, it being registered, the period of 
limitation is enlarged by the force of the last words of art. 116 under the 
head— Time from which period begins to run. In fact, the case of 
Vijthilinga Pillai v. Thetchanumurti Pillai (3) has set at rest whatever 

• Appeal from Appellate Decree, No. 313 of 1837, against the decree of J- 
Worgan, E'^q., Judge of Cuttack, dated the Ist of September, 1886. affirming the decree 
of Baboo Radba Kissen Sea, Subordinate Judge of that district, dated the 28th of 
March, 188-5. 

(1) 6 0.94. (2) 3 A. 600. (3) 3 M. 76. 
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doubfcs might have existed regarding the question ” On appeal the 

roooT^, ^ consideration of the cases relied upon hy the 

L223J Court below, as also of Prosunno Cooin:>.ri Dchea. v. Sheikh Rutton 
Bcparii (1), Joo,)ivaH Javkordna v. Gulam JUani Choudhri {2} Goncsh 
Krtshn V. i!/ad/j.n>rar Ravji (3). Khiinni v. Nasir^ud-dm AkPiad (i). agreed 
with the Munsif on the point of limitatioo and dismissed the aopea'l. The 
deiendants appealed to the High Court. 

Baboo Batka7it Nath Pal, for the appellants. 

Baboo Jaqut Chundcr Banerjce. for the respondents. 

The following judgments were delivered by the Court (O'Kinealy 
and Ghose. TJ.J ; — 


1887 

Nov. ;^o 
Appel 

LATE 

Civil. 
13 C. 22t 


JUDGMENTS. 

0‘Kinealv. J.—This is a suit for rent on a registered contract, and the 
point for our consideration is whether the limitation is three years under 
art. 110 of the second schedule attached to Act XV of 1877. or whether 
It falls under art, 116, compensation for the breach of acontracC in writing 
registered, In the former case the period of limitation would be three 
years; in the latter case, six years. It has been held in this Court that a 
suit tor a sum certain, that is, a suit as it wore on a promise to pay, falls 
within art. 116, and that view has been followed hy the Bombt^y Hi»h 
Court, and in Madras it has been specifically determined chat a suit for 
rent on a registered document falls within art. 116. B.)oking. therefore 
attho rulings of the different Court.s. it seems now diflicult to come to any 

other conclusion than that arrived at bv the Judge below. The appeal is 
dismissed with costs. 

, I concur in dismissing this appeal. I desire only to say 

that I have considerable doubt as to whether a suit for recovery of arrears 
of rent on an agreement in writing registered is a suit for compensation 
or breach of a contract within the meaning of art. 116 of the second 
cnedule of the Limitation Act. If I were unfettered by authority I 
A r no '“clined to bold that it does not. but that it falls within 

TT L n regard, however, to the various rulings of the different 

^igh Courts as to the construction to be put upon art. 116, and as to the 
ass of cases falling under it. I do not think I should be justihed in 
ueriDg from the views expressed therein. 


K. M. c. 


Appeal dismissed. 


(1)3C.696=1 C.L.R. 577. 


{2/3B. 17. (3)6B. 75. (4) 4 A. 255. 

733 


1887 

DEC. 8. 

Appel¬ 

late 

Civil. 

il5 C. 224 


15 Cal. 225 INDIAN decisions, new series [Yol 

13 C. 224. 

[225] .APPELLATE CIVIL. 

Before Mr. Justice Wilson and Mr. Justice O'Kineahj. 

Salk'.RAM Singh and another [Two of the Defendants) v. BaBOO 
K.^ghuhardyal, .minor, represented by Bunsi Lal [Plaintiff).* 

[8th December, 1887.1 

^Ja^to^n^’dan Laic, Pre cmplion—Joint purchaae by co-skarcr and stranger, Effect Ql-~ 
Cv-><harer - Sl>ecilication of share in a deed of sale, Effect of. 

Uoder tbe rule of Mibnmedan law. if % sharer in an 6S<)ate alienates bis 
interest to a co-sbarer and a stranger, tbc purchasing sharer by joining an out¬ 
sider in tbe purchase forfeits bis right as a sharer, and another co sharer has the 
right of pre emption. Lalla Nowb'it ball v. Lnlla Jewan ball (1) distinguished. 

Eeld. also, that in tbe ease of a joint purchase made by two persons of shares 
in two villages, in one of which one of tbe purchasers was already a sharer, at one 
entire consideration, the specification in the deed of sale of their respective 
shares in tbe aggregate purchase would not aficct tbe rule. Manna Singh v. 
Ramadhin Singh 12). 

[Cone., 7 O.U. 22 (27).] 

Raghurardyal was the owner of certain shares in the two villages 
of Dehiri and Sadiknur. in the district of Gva in Behar. Sewanund, a 
co-sharer, conveyed under one kobala or deed of sale, and at one entire 
consideration, the shares which he possessed in both the villages to Saligram 
and Hamlochuo. one taking two-thirds and the other one-third. Saligram 
was previously the bolder of a share in Dehiri, but not in Sadikpur; 
and Ramlochun had no shave in either. On receipt of the letter informing 
him of the sale, Bunsi La!, the father and guardian of Raghubardyal, lost 
no time in asserting his son’s right of pre-emption in respect of the shares 
in the presence of an assembly, and thus observed the talb mawasibat o( tbe 
Mahomedan law. Bunsi La! then communicated the circumstance to 
the purchasers, and offered to pay them the actual consideration amount for 
tbe shares. On the purchasers declining to accept the offer, Bunsi Lal 
entered upon the property, and further performed tbe ceremony of talb- 
ish’had. Raghubardyal then instituted a suit through his father and 
[225] guardian to enforce his right of pre-emption. The defendants, 
purchasers, raised various objections. 

The Subordinate Judge decided that, inasmuch as upon the authori¬ 
ties oiFakir Raiuot v. Emavibaksh (3), Farman Khan v. Bharat Chandra 
Shah (4), Sheojuttun Roy v. Anwar Ali (5), Ram Dular Misser v. Jkumack 
Lal Misser (6), the Mahomedan law of pre-emption applied to the 
Hindus of Behar. the parties to the suit were governed by that law. The 
Court was also satisfied that the preliminary formalities prescribed by the 
Mahomedan law had been complied with, but dismissed the suit; on the 
ground that the plaintiff, or his guardian, had not offered to pay the full 
consideration for which the defendants had purchased tbe shares. On 
appeal, the District Judge disagreed with the lower Court in its find¬ 
ing of fact as to the actual amount of the purchase-money, and relying 

• Appeal from Appellate Decree, No. 215 of 1887, against tbe decree of J.F. Stevene, 
Esq , Jadge of Gya, dated tbe 23td ol December 1866, reversing tbe decree of Baboo 
Kelly ProsuDDo Mookerjee, Subordinate Judge of that district, dated the 26tb of 
November 1684. 

(1) 4 C. 831. (2) 4 A. 252. (3) B.L.R. Sup. Vol. 35 =W.B.F.B. 143. 

14) 4 B.L.R. F.B. 134 = 13 W.R.F.B. 2l. 

(5) 13 W.R. 189. (6) 8 B.L.R. 455 = 17 W.R. 264. 
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upon fcbe principle laid down in Lalla t n 

Jeioan Lai (1) that “the ri^ht of pre-emption was funded on the 

EavJk^n sU v- 

The defendants appealed to the lli-h Court. 

Baboo Clmiider Chowdhr.j, for the appellants. 

Munshi Mahomed liuHoof, for the respondent. 

JUDGMENT. 

The judgment of the Court (Wilson and O’Kinealy JJ ) so far as 

IS ma^erul for the purpose of this report, was as follows 

ihe state of facts with which we have to deal is this. The plaintiff 

shares m two villages, Sadikpur aod Dehin; and the tbiiv] de“e„f 
ant, Sawanund, also held a share in eao-h of the villages Sewanunrl 
by a kobala dated the 3rd March 1883. conveyed his shares in both the 

Eamlochuo Of these two. Saligram was previously the holder of a 
eftheV" The'n ‘f226] Himloohun had no share in 

thl MahoJeV. of pre-emption, horrowed from 

Bebar ^ ^ '“ree among the Hindu inhabitants of 

to enforce against the defendants his 
thfllh ‘^‘g^’^olpre-emotiou. and he claimed, bv virtue of that ri«bt to have 

Eltr^ 'r Sewanund had sold To slhgrl and 

"^y‘“Sthe price for whch 

Samonnr®TZfer‘’H ^ pre-emption on payment o' 

and have raiaedZ»fr,'rh“‘t"oomplain of that decree, 
ave raised several objections on points of law. 

io the ers^e^pre-emption at all 
CourtinLa;JiL^La/rv^ M decision of a Full Bench of this 
i°an estate BelTtTTni-f /fthat where one sharer 

pre-emption as to tho ^'*1 ^ 'u and claim 

it is there exolained thfTr th^ or any part of the share so sold. And 
incouveniooce which object of pre-emption is to prevent the 

introduction of a disasrfiJhl**^^!^ ^ families and communities from the 

two villages is resisted L^rh j P'^®-®“Ption of shares in 

°f the two vendlg SlTl ""o ''"^‘“Ses one 

•>«riQ9 of the Full Benohy ^ share Such a case is neither within the 

**‘80^- On the other h principle on which it was 

and the cases, the Sadder Court 

aiiarar in an^ estate ^ North-West Provinces have held that if a 
Purohasine sharer^h ^^^^-^ co-sharer and a stranger, 
"Sbts as a sharer and tha\ o-J^tsider in the purchase, forfeits his 

l^odoyai Bam v St^r has a right of pre-emption— 

V. Rarruidhin^iluo^- rI' v. ^arani Ali (4); Manna 

(6). [2271 ' Bhawam Prasad v. Damru (5); Harjas v. 

——-_^8 pointed out by the District Judee. that m 

!!*C.831. - 




(2) 4 A. 252. 
(6) 6 A, 197. 
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1887 those cases the right of pre-emption did nob ari^e directly from the 
J)KC. 6. Mahoinedan law governing Mahomedans, nor, as here, from the same law 
applied hv custom bo Ilindus, but from a written document, the wajib- 
AfI’EL* 7 (l.an. But in none of the cases was the decision rested upon the special 
LATE terms of the document. In all of them it turned unon the general nature 

Civil of the right of pre-emption, which was understood to be pre-emption 

— as known in the Jlahoiuedan law. We liave no hesitation in following 
15 C. 22i. of rulings ; and it must be observed that in this case there is 

an additiot^al complication, for not only was one of the purchasers no 
sharer in tho village of Dcliiri, but in Sadikpur both were strangers. 

It was contended, secondly, that the defendant, Saligram, is at least 
entitled bo hold such share as, under the purchase, was assigned to him 
in blie village of Dehiri in which he had already a share. We cannot 
accede to tliis view. It is true that the kobala declares two-thirds of what 
was purchased to be tor Saligram, and one-third for Ramlochun. But, 
nevertheless, there was only one transaction, one purchase at one entire 
consideration of the whole interest sold in both villages, We cannot split 
this transaction ud into several, we cannot say that any particular part of 
the consideration was the price of two-thirds of the share sold in Dehin 
as distinguished from the other ono-third in that village, and the whole 
interest sold in Sadikpur. And this view is supported by the decision of 
the Allahabad Court in Manna Sinqh v. Ramadhin Singh (1) already cited. 

K. ('. Appeal dismissed. 

15 C. 227. 

APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

• 

Bru.kj Nath Chowdhry and others {Plaintijds) v. Birmoni 
SiNOH Monipuri (Defendant.)* [25bh December, 1887.] 

Assavi Land and Revenue Reynlation {I oj iS86), s b9-~Eent Suit^Suit Jor arrears 

due before Regulation came into force. 

lo a suit for the recovery of arrears of rent accrued due before the Assam Land 
and Reveuue Regulation of 1P8G came into force, which [228] was iostitutel 
on the 7th of July 1886, where it appeared that the plaiatifi’s name had been 
previously registered, but that the Chief Commissioner had issued do notification 
under s. 48 of the Regulation, directing that the registers then in existence 
should be deemed to be registers prepared under s. 59 of the Regulation, an 
that the plain'iff’s name had not been registered under the last mentioned 
section :— 

Held, that 9. 59 applies to rents accruing due after the Regulation came in*® 
force and not to rents already due on the date on which it came into force, *n 
that therefore the suit was maintainable. 

In this cas 0 the plaintiffs sought to recover rent for the year 1291 at 
the rate previously paid by the defendant, and for the year 1292 at 
enhanced rate, after notice of enhancement had been duly served on the 
defendant. 

* Appeal from Appellate Decree, No. 1058 of 1887, against the decree of J- 
Kelleher, Esq., Judge of Sylhet, dated the 14th of March 1887, aflSrmiog the decree o 
Baboo Asbutosh Baoerjee, Munsif of Moulvie Bazar, dated the 27th of Decem ® 
188C. 

(1) 4 A. 252. 
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The suit was instituted in the jVIunsifs Court on the Vth July 1886, 
and one of the objections taken to the suit was that, as the plaintiffs’ 
names had not been registered under the Assam Lind and Revenue Regu¬ 
lation (Regulation I of 1886) the suit was not maintainable. 

The other issues raised in the case are immaterial for the purpose of 
this report. The Munsif found as a fact chat the plaintiffs’ names had 
been registered in the Collectorate before tliat Regulation came into force, 
and tlrat such registration was a sufficient compliance with tlie provisions 
ot s. 59 of the Regulation. He accordingly hold that the suit was main¬ 
tainable. and gave the plaintiffs a decree for the reut of the year 1291, 
dismissing the suit ou the merits as regards the rent for 1292. 

The plaintiffs preferred an appeal against that portion of tlie decree 
which dismissed their suit for the rent of 1292, and the defendants Hied a 
crosfl-aopeal against the decree allowing the rent for the year 1291. 

The District Juifge dismissed the plaintiffs’ appeal, liolding that tlie 

non-registration of the names was a bar to the suit, but did not interfere 

with the decree of the Court below, inasmuch as the defendants’ cross- 

appeal was filed out of time, although he stated that had there been no 

such objection to the Utter, bo would have dismissed the plaintiffs’ suit 
altogether. 

The plaintiffs now preferred this second auDeal to the High Court 

Baboo Taruck Nath Palit, for the appellants. 

[229] Baboo Taruck Nath Sen and Baboo Anundaopal Palit, for the 
respondent. 

The judgment oftheHigh Court (Norris and Beverley JJ ) was 
as follows:— 


JUDGMENT. 

Norris, J. — Tnis was a suit brought by the plaintiff to recover rent 
Irom the defendant in respect of the year 1291 at the rate previously paid 
y the defendant, and for the year 1292 at an enhanced rate after notice. 
The Munsif gave the plaiotiff a decree. Against that decree the 
^elendanb appealed; and the lower Appellate Court has reversed the Munsifs 
oaoision, holding that the plaiutiff's claim is barred by virtue of the provi¬ 
sions of s. 59 of the .4ssam Land ami Revenue Reguation of 1880. 

It is admitted that the plaintiff was dulv registered uuder the 
provisions of Regulation VIII of 1880. and the question is whether. 
oeiDg so registered, his right has been barred by s. 59 of the Assam 
^gulation of 1886 to which I have referred. Section 59 says: “ No 
^rson shall be bound to pay rent to any person claiming it as pro- 

or mortgagee in possession of any estate, 
ThA p \ claimant has been registered under this chapter.” 

1886. and the suit was 

reSI.?° is sought to be 

vereo m this suit accrued due before this Regulation came into force. 

ralrno, learned Vakeel for the appellant that s. 59 has no 

claims for rent due 

OU3 to the regulation coming into force, 
ftnd s 48 directs the Deputy Commissioner to keep certain registers ; 
the Ghiaf^^® registers are prepared for anv tract under s. 48, 

tbe contrnl registers kept by. or under 

Begulatin Commissioner at the commencement of this 

•Section to be registers prepared under that section, 

ov makes it obligatory upon certain persons to apply within six 


L 
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montlis foi’ registration. Section 51 enables persons already in possession to- 
apply for registration. So that the only section dealing with persons already 
regisrered is s. 49, which, as I have pointed out, enables the Chief [230] 
Commissioner to direct that any registers already in existence at the 
commencement of the Regulation shall be deemed to be registers under 
s. 4H. No notification has been published by the Chief Commissioner of 
Assam under s. 49, directing that registers previously in existence shall 
be deemed to be registers prepared under s. 48. So that, unless we can 
see our way to holding that s. 59 does not apply to rent due before the 
Regulation of 1886 came into force, or else to holding that ** registered 
under this chapter” in s. 59 noeans registration under this chapter where 
the chapter has made it compulsory—unless we can hold one of these two 
things, the plaintiffs’ claim to this rent is hopelessly barred. 

It is to be noted that there is no provision in this regulation similar 
to the provision in s. 20 of Bengal Act VII of 1876, which repealedr 
as far as Bengal w’as concerned, ss. 1 to 18 of Regulation VIII of 1800. 
If there had been such a provision, this matter would have been free 
from all doubt: but as matters stand one has to ask oneself the ques¬ 
tion, was it the intention of the Legislature to confiscate this rent? Did 
the Legislature intend that what was due and legally recoverable, as 
pointed out by my colleague, on the 30th of June 3886, should be hope¬ 
lessly barred on tlie 1st of July 1886 : and barred because the Legislature 
has taken no pains to introduce a saving clause equivalent to the provi¬ 
sions of s. 20 of Bengal Act VII of 1876, except so far as s. 49 enables the 
Chief Commissioner to do an act which would have a similar effect; or 
because the Chief Commissioner has not chosen to avail himself of the 
powers conferred upon him. We think that the proper construction to 
be put on s. 59 is to hold that it applies to rent becoming due subse¬ 
quently to the Regulation coming into force. 

Tliab being our view of the section, we set aside the decree of the 
Lower Appellate Court, and remand the case to the Judge that he may 
investigate it on the merits. 

The appellant before us must have his costs in both the appellate 
Courts, that is. the costs already incurred by him. 

H- T. II. Appeal allowed and case remanded. 


15 C. 231. 

[231] APPELL.\TE CIVIL. 

Before Mr. Jxisticc Norris and Mr. Justice Beverley. 


Prasanna Kumar Banerjee for self and as executor to 

THE ESTATE OF THE LATE HeM CHUNDER BANERJEE [Blaintii) 

V, Srinath Dass and others [Defendants).* [9th December. 1887.] 

Bengal Tenancy A.ct <VIII of 1885), s. 153 —Appeals in rent suits—Appeal front order of 
Judge, 

Iq certain rent suits, the amount claimed being under Rs. 100. the question was 
raised as to whether the plaintiS was entitled to the whole 16 annas of the rent 
or only to a 10 annas share thereof Upon this point the first Court gave the 
plaintifi decrees for chefull amount claimed, holding that the question was rts 

• Appeals from Orders Nos, 189, 190, 191 and 192 of 1887. against tbe orders of 
C.B. Garrett, Esq., Judge of 2i Pergunnahs, dated the 17th of May, 1887, reversing the 
orders of Baboo Srinath Pal, Muusif of Diamond Harbour, dated tbo 20th of Julj, I8w* 
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Writhe District JudRo held that the question was not rw 

judtcatfi, and remanded the suite for trial on the merits. The plaintiH preferred 
a second appeal to the High Court. j-uo piaioBiu preierrea 

Beld, that having regard to the proviainns of s. 153 of the Bengal Tenanov 
Act no appeal lay as the question was not one relating to title to land or to 

it " r onl t nn Ir conjlictino claims thereto, nor was 

it a question of the amount of rent annually payable by a tenant these 

words in the section meaning the total amount of rent aDcually payable in 
respect of a bolding and not the amount of rent whiob may be paJabJ to any 
particular cO'Sharer IQ the property. ^ ^ 

[Overruled, 17 0. 489(490) {F B.).] 

analogous suits for recovery of arrears of reut for the 
years 1289 to 1291, and for the first two quarters of 1292. The defend 
ants eonteuded that the claim for 1289 to 1291 was barred by limitation 

broufiht within sit months from the dates of the service of notices of the 

.‘l>e claim for 1292 was premature, and 
that year “amtamed, as no rent was due till the expiry of 

, The suits were instituted on the 28th November, 1885, the amount 

trril'JTr? defend . 

ants alleged that the plaintiff was only entitled to a 10 annas share of the 

rent and not the whole 16 annas claimed 

whether®il,“"r'‘' ‘1’" <!“‘’ation as to 

Whether the plaintiff was entitled to the whole of the rent [232] claimed or 

had been res jMcata. as the same question 

nad bean raised and decided m previous suits between the same parties. 

fiodmgs on the other issues raised in the case are immaterial 
tor the purpose of this report. 

QueBnfnl^®*^ that decree the defendants appealed, and upon all other 
LtitleT /h that of the share of the rent to which the plaintiff was 
unon fh ^confirmed the finding of the lower Court; but 

which be considered that inasmuch as the decrees by 

d th«w tbe plaintiff was entitled to recover 16 annas 

aside 10 annas, had been set 

whioh^L^!^ iudgmeot in existence 

fieaocorS^^ resjwdicaia between the parties, and 

that evidence and 

Gourf?nd'!t*'?h‘' the plaintiff now appealed to the High 

—that ho bearing of tne appeal a preliminary objection was taken 
Aot T,« ct ®b 0 provisions of s. 153 of the Bengal Tenancy 

^be High Court from that order. 

Milter, for the appellant. 

the respondent ^ogendro Nath Chatterjee, 

M foUowi“-“®“'' (Norris and Beverley, J,j.) was 

JUDGMENT. 

ai-Perift! against four orders of the Diatriot Judge of the 

««»fd evidence anTt“d'”-/ '' “T 1'’® S^st instance to 

‘oooUeot a JS “i. whether the plaintiff is entitled 

* JU annas or a 16 annas share of tbe rent. 
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1887 A preliminary objection has been taken that in these cases a second 

Dec. 9. appeal is barred by the provisions of s. 153 of the Bengal Tenancy Act, 

—“ the order in question having been made by tbe District Judge, and the 

Appel- amount claimed in the suit not exceeding Rs. 100. 

LATE It is contended that the order of remand has not strictly [233] 

Civil, decided any question at all. But it appears to us virtually it does decide 
— a question. The first Court had held that the question whether tbe plaint- 
laC, 231, itfs ought to recover IG annas of the rent had been decided in their favour 
by a previous decision of tbe Subordinate Judge. The District Judge, 
however, has held that that decision was set aside by this Court, and that 
therefore the matter was not res judicata. But it appears to us that this 
Question is not “ a Question relating to title to land, or to some interesB in 
land as between parties havintj conftictinq claims thereto," nor is it a 
question of the amount of rent annually payable by a tenant.” We 
understand these words to mean the total amount of rent annually paya¬ 
ble in respect of a jumma or holding, and not the amount of rent which 
may be payable to any particular co-sharer in the property. That being 
so, we are of opinion that there is no second appeal in these cases. 

We accordingly dismiss these appeals with costs. 

H.^T. H. Appeals dismissed. 

IS C. 233. 

APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

Jianutdllah Sirdar {Defendant) v. RoMONi Kant Roy and 

OTHERS {Plaintiffs). 

PiR Buksh Mondul {Defendant) v. 

IRomonikant Roy and others {Plaintiffs).* 

[10th December, 1887.] 

Evidence Act [1 of iBli), s. iS—Onstom—Admissibility in evidence of judgments not 
“ inter partes." 

In a suit for rent the amount of tbe land held by the defendant was ques¬ 
tioned, and it was contended that tbe land must be measured with a luifAof 
2l| inches and not one of 18 inches, as claimed by the plaintiff zemindar. Cer¬ 
tain decrees obtained by tbe zemindar against other tenants in the same per- 
gunoah in suits in which 18 inches had been taken as the hath were tendered in 
evidence in support of the plaintiff’s contention that tbe customary hathinibe 
pergunnab was one of 18 inches. 

Beld, that such decrees were admissible in evidence under the provisions of s. 19 
of tbe Evidence Aot, as they furnished evidence of particular instances in which 
a custom was claimed. 

[R., 16 M. 194 (196).] 

[234] The suits which gave rise to these appeals were for recovery 
of rent on account of the year 1289 at enhanced rates. Originally 1*° 
issues were framed by tbe Munsif, who first proceeded to decide some five 
issues framed on objections in bar taken to the suits, and having found 
them in favour of the plaintiffs fixed the trial of the remaining issues on 
the merits for a subsequent day. 

• Appeals from Appellate Decrees Nos. 1151 and 1287 of 1887 against the decre^ 
of Baboo Dwarka Nath Mitter. Subordinate Judge of Rungpore,dated the 25th of 
1987, modifying the decrees of Baboo Krishna Dhone Chowdhry, Munsif of Gaibaodh*i 
dated the 27tb of May 1885. 
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Ona of the latter issues was the following : " What is the length of 
the cubit current in the pergunnah where the disputed land is situate, and 
what quantity of land is, according to that measurement, held hy the 
defendants, and of what description ? ” 

The plaintiffs alleged that 18 inches constituted the cubit or hath by 
which the measurement of the land should be made, while the defendants 
contended that the cubit prevalent in the pergunnah was equal to 21^ 
inches. 

Upon this question the Munsif held that the defendants had failed to 
prove their assertion, and that, therefore, 18 inches must be considered to 
make up the cubit, that being the standard used by the Government. At 
the hearing of the suits the proceedings in 21 rent suits instituted against 
other tenants in the same pergunnah in which the cubit was taken at 18 
inches were put in evidence in support of the plaintiflf.s’ allegation, and the 
Munsif gave the plaintiffs a decree, taking 18 inches as tlie length of the 
cubit for ascertaining the amount of the laud. 

The defendants thereupon apoealed, and u.ooq this point the Subordi¬ 
nate Judge disagreed with the tindiog of the Court below, and gave the 
plaintiffs a decree for rent of the number of bighas held by the defendants 
measured with a cubit of 21^ inches. 

The ulaintiffs thereupon ureferred a second appeal to the High Court 

and the appeal caraeoo to bo heard before a Bench consisting of PhinSep 

and Aonew, JJ,, who delivered the following judgment, remanding the 
cases:— 
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The Subordinate Judge, in dealing with the question as to the length 
of the pergunnah hath, has stated that the plaintiff has nob adduced any 
evidecce on the point, though evidence of a satisfactory nature must 
be in his possession. As shown to us by Mr. Evans for the appellants, 
there ayere five witnesses who gave evidence on this point, and there is also 
the evidence of [235] 21 decree*? which were passed against tenants, on 
me finding that the current hath was that now claimed by the plaintiff. 
These decrees would be evidence under s. 13 of the Evidence Act. 

it 19 next shown th^it trto Subordinate Judge has incorrectly refer¬ 
red to the evidence of Ram Krishna; one of tho plaintiff’s witnesses, in 
that he describes this witness as stating that the hath of 18 iochos came 
into vogue only daring the last ten or twelve years, whereas the witness, 
m almost the’ ext sentence of bis deposition, has statid that that hath 
was also current before We must, therefore, return these appeals to the 

ower appellate Court for trial with reference to this evidence. Costs to 
abide tbe result.” 


. ^ u°” remand the Subordioate Judge stated that he had not 
aken the 21 decrees into his coasideration, as he considered they were 
0 admissible in evidence upon tho authority of the Full Bench Ruling io 
^^JJV'Lallv. Fatteh Lali as the High Court bad stated that 

evJtogether with the 

fou d witnesses referred to in the order of remand, and 

fchB° I • without some hesitation, that they turned the scale in 

of 1ft pergunnah hath must be taken to be one 

nnftr.;°L- ® accordingly confirmed the Munsif'a judgment 

“POO this point. 



1 


ID 6 0.171. 
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Tbe defendants now appealed against this judgment, and the decree 
based tbereoo to the High Court. 

The Advocate-General (The Hon. G. C. Pul), and Baboo Iskur 
ChuyidcT Chuckerbutty, for the appellants. 

Mr. Evans and Baboo Taruck Nath Palit, for the defendants. 

Tbe points raised on the appeal are sufficiently stated for the purpose 
of this report, in the judgment of the High Court (NORRIS and Beverley, 
JJ.), which was as follows :— 

JUDGMENT. 

These cases come before us on second appeal after having been once 
remanded by this Court with certain directions. 

It appears that upon the first hearing the Subordinate Judge, reversing 
the decision of the Court of first instance, which had given tbe plaintiff 
a decree, refused to receive in evidence [236] 21 decrees which bad 
been considered by the Munsif. He based his refusal to receive these 
decrees in evidence upon the authority of a Full Bench case, referred to 
by the Advocate-General [Gujju Lull v. Fatieh Lall (1)]. The Subordi¬ 
nate Judge has now. under the directions contained in the remand order, 
taken these decrees into consideration. 

It is urged before us on second appeal, first, that in law the lower 
appellate Court had no right to take these decrees into consideration ; and, 
secondly, that they really afford no proof in support of the point to prove 
which they were tendered and received. 

With regard to the first point, we have to observe in the first place 
that we consider it extremely doubtful whether we can interfere with tbe 
remand order. In the second place, we think that these decrees were 
admissible in evidence under the provisions of s. 13 of the Evidence Act; 
and being admissible, that the Subordinate Judge was well warranted 
in coming to tbe conclusion that they afforded some evidence in 
corroboration of the plaintiff's case. The case made by the plaintiff was 
that the tenures held by the tenants, against whom the 21 suits were 
brought, were to be measured by a cubit of 18 inches: in other words, that 
the customary bigah of tbe pergunnah was a bigah of so many square 
yards. Tbe contention in tbe written statements of the defendants who 
appeared was that they did not bold the quantity of land said to be in their 
possession, and the ground upon which they made this allegation was, as 
appears from the proceedings, that the landlord ought not to measure with 
a cubit of 18 inches, which would give a bigah of so many square yards, 
but that he ought to measure with a cubit of 21 odd inches, which would 
make a bigah of so many more square yards, that is to say, that if the 
customary measurement was applied to the land in respect of which the 
claim for rent was made by the plaintiff, it would be found that the 
amount due is not so much as is claimed. 

It appears that in these 21 suits the tenants consented to use what 
the landlord claimed to be the customary [237] measurement, 
upon tbe understanding that, if it should afterwards be found that the 
customary measurement was as they claimed it to be, namely, with a 
cubit of 21 odd inches, tbe decrees should be drawn up in accordance 
with that finding. They failed to show that any such measurement was 
in existence; and we cannot but think that, under these circumstances, 

(1) 6 0. m. 
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these decrees do furnish evidence of "particular instances in which a 
oQstoni was claimed.'’ 

The two grounds of appeal taken by the learned Advocate-General 
therefore fail. 

The appeals must consequently be dismissed with costs. 

Appeals dismissed. 


^ASH BkHARI MuKERJBE AND ANOTHER {Plaintiffs) V. PiTAMBORl 
ChOWDHRANI and others (Defendants).- [oth .January, 1888]. 

Bengal Act, IX of 1380, ss. 50 -71— Cesses—Bent^free lands—Notice, 

Plaintiffs sued to recover arrears of road and public works cesses on account of 
certain rent-free land, claiming double the amount under s. 58 of the Oess Act 
(Bengal Act IX of 1880). It was found that no notice of the valuacion had 
been published as required by s. 52 of the Act. and it was held by the lower 
Court that the plaintiffs were therefore not entitled to recover double the 
amount under b. 58. 

It was then contended that they were at any rate entitled to recover the amount 
of the ceases with interest under s. 62. 

Held that the latter section did not give the holder of the estate or tenure 
a right to recover the cesses payable under s. 56 before publication of notice, 
and that the plaintiffs were therefore not entitled to a decree, and that their suit 
EQUBt be dismissed. 

The plaintiffs sued to recover arrears of road and public works cosses 
■for the years 1289—129) on account of certain rent-free land known 
by the name of Sarisa Hit, and claimed to be entitled to recover double 

the cesses under s. 58 of the Cess Act (Bengal Act IX of 

1880). 

The defendants contended that as they did not receive any [238] 
'benefit from the land for which the cesses wore claimed, except the com¬ 
pensation known as sayer from the Government, they were not liable to 
pay the cesses, and they further alleged that no notices of the .issessment 
or demand of the cesses had been served as required by law. 

. Munsif held that there was nothing in the Act to exempt lands 
Of the description in suit from the payment of cesses, and that the defend- 
ants were bound to pay the cesses, as the land had been assessed and the 
mntifls inwhose zemindaryit was situate had paid the cesses for the 

of which the claim in the suit was made; but inasmuch 
he found that no notices had been served, he held that the plaintiffs 
were not entitled to recover double the amount of the cesses. 

QABci .accordingly gave them a decree under s. 62 of the Act for the 
A ^“l-crest at 12i per cent, and the costs of the suit, 
fiodin and the District Judge, confirming the 

< 66of fl non-service of the notices, held that under 

^he Act the plaintiffs we re not entitle! to recover the cesses 

^®®^®® 0* agaioft the decree of O.B. Garrett, 

•4#tree of luk dated the lObh of December. 1866, modifyiug the 

Diamoud Harbour, dated the let of 
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Ho accordingly reversed the decree of the Court below and dia- 
missed the plaintifia' suit, but without costs. 

The plaintiffs then nreferred this second appeal to the High Court. 

Baboo Ashutosh Mookerjee and Baboo Bipro Das Mookerjee, for the- 
iippellants, 

Baboo Unnoda Pershad Bancrjee, for the respondents. 

JUDGMENT. 

The judgment of the High Court (Norris and Beverlev, JJ.) was 
delivered by 

Be\ EULEV, J. We ai*e of opinion that the decision of the low^r 
appellate Court in this case is correct, and chat this appeal must fail. 

The plaintiffs sued the defendants for arrears of road and public works 

cesses alleged to be due on account of certain rent-free land, and they 

clamiod to recover double the amount due under s. 58 of the Cess Act 

vBengal .-\ct IX of 1380). The first Court found that, inasmuch as notice 

0 the valuation^ had not been published in accordance with s; 52, the 

provisions of s. oB were [239] not applicable to the case ; but that, 

aluhough the plaintiffs were nob entitled to recover double cesses under 

that section, they were entitled to recover the cesses with interest under 

s. (ju of the Acc. On appeal by the defendants the District Judge has 

held that under s. 56 the plaintiffs are not entitled to recover the cesses 
at all. 

It is eouteoded before us that the Judge is wrong, and that the 
plaintiffs are entitled to recover the cesses under s. 62 of the Act. It becomes 
necessary, tlierefore, to examine the provisions of the Act on this subject. 

Chapter IV of the Act (ss. 50—71) deals with the "valuation and 
assessment of lands held rent free and the payment and recovery of cess 
in respect thereof.” After providing in what estates or tenures rent-free 
lands shall be included for the purposes of the Act, s. 51 proceeds to say 
that the holder of an estate or tenure in which rent-free lands are 
included shall be bound to include such lands in his return, and to pay 
the cesses thereon at hall rates. Section 52 then provides that, ou publi¬ 
cation of the valuation-roll of such estate or tenure, a notice to the 
o\\ ners and holders of such lands with extracts from the valuation-roll 
shall be published in a prescribed form. Section 53 provides for objec¬ 
tions to the valuation by the holders of rent-free lands. Sections 54 and 
■)0 provide for the issue of notices in certain cases by the holder of the 
estate or tenure in which the rent-free lands are included. Then s. 56' 
savs . After publication of the extracts from the roll as provided in s. 52, 
and in cases in which publication of the notice mentioned in s. 54 is requir- 
ed, affcei publication of such noiice* and not otherwiss, every owner 
holder of any rent-free land included in such extracts, and every parson in 
receipt of the rents and profits or in possession aod enjoyment of such land 
shall be bound to pay year by year to the holder of the estate or tenure, iu 
the return of which such land has been included, the amount of the road 
cess and public works cess which may thereafter become due to such holder, 
calculated on the annual value of such land as entered in such extracts, or 
on any other annual value which may have been determined by the Collector 

roAM I’^tes which may have been fixed under 

1240] this Act for the levy of such cesses respectively in the district 
generally for the year.” From this section, therefore, it is clear that it is 
only after publication of the notices required by ss. 52 and 54, and not 
otherwise, that the owner or holder of rent-free lands becomes liable td’ 
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pay the cesses assessed thereoo ; and it is do more than coosonaot with 
reason that such owner or holder should not be called on to pay until he 
has had notice of the amount assessed upon his lands and an opportunity 
of objecting to that assessment. 

Omitting s. 57 as immaterial to the present case, s 58 goes on to 
lay down that, if an instalment of the cess is not paid by the holder of 
the rent-free lauds withiu one month from the date on which it is due, 
the holder of the estate or tenure may recover double the amount due with 
interest and costs, provided always that he has paid to the Collector the 
cesses due from him under s.ol. Sections 59 and 60 relate to supplemen¬ 
tary returns, and are not material in the present case. Then come two 
important sections, which prescribe in what cases the nrovisions of 
s. 58 relating to the levy of double cesses in case oi default shall be 
applicable. Section 61 says that those provisions shall be applicable to 
every amouot which, ns provided in s. 56, inay become payable after the 
fulfilment of the requirements of ss. 52—54. 

Section 62, on cbo other hand, says that the provisions of s. 58 
shall not be applicable to any amount that may have become payable 
(under Bengal .Act X of 1871 or under this .\ctl before the fulfilment of 
tne Tequirements of ss. 52- 54. But che section goes on to say that such 
amount may be recovered with costs and interest, provided tint the 
owner of the estate or tenure has paid the cesses due bv him to the 
Collector. 

Now it is contended before us that the latter clause of this section 
gives the holder of the estate or tenure a right to recover an instalment 
of cess payable tinder s. 56 even before publication of notice. But this is 
not 80 , and to hold that it is so wouhl be to say that s. 62 contradicts 
8. 56. Section 56 distinctly says that cesses only become payable under 
that section after publication of the notices require 1 hy ss. 52 and 54, 
and s. 62 would contradict the provisions of that section if it said that 
such cesses could be realised before publication of the notices. 

[241] To understand the latter part of s. 62 aright it must ba remem¬ 
bered that under Bengal Act X of ly71 rent-free lands were made liable 
to pay the cess, though the elaborate provisions regarding the assessment 
of such lands contained in the present Act are not to be found in that 
ct. By B. 3 of the present Act all cesses imposed under the previous 
Acts are to be deemed to have been imposed under this Act. It is clear, 
therefore, that an instalment of cess might be due under tlie Act without 
hojng due under s. 56. It might be due under a former assessment, and 
before any proceedings were talreo under Chap. IV of this Act. Such 
An mstalmept, s. 62 says, may be recovered in the ordinary way, but the 
special provisions of a. 58 (as to damages for default) will not apply to it, 

suppose the case of a new assessment or re-valuation 
, b^l-Ateor tenure including the rent-free lauds. Section 56 provides 
at the new rates shall not become due till after the due publication of 
e required notices : but under a. 62 (read with s. 56). the bolder of the 
wte or tenure could recover the cess at the old rates. 

K? present case it is not contended that any cess has become 

TY pursuance of the provisions of s. 56 of Bengal 

reouirtl^* holding that, the 

having been published, no cess has become payable 

“uoer mat section. 

not the case is a hard one for the zemindar, as it 

uby either to serve the notices or to preserve the evidence of 
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the service ; but the Judge has apparently overlooked the provisions of 
s. 54, which requires notices to be published by the holder of the estate 
as well as by the collector in cases like the present. 

The appeal must be dismissed with costs. 

Appeal dismissed. 
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Before Sir W. Comer Petkeram, Kt., Chief Justice, 

and Mr. Justice Tottenham. 


Ashanulla [Objector) v. The Collector op Dacca (Isi Party) 

AND RaJANDRA NaRAIN ROY, BAHADUR, AND OTHERS 
[Claimants]:^ [5th January, 1888.] 

Limitation .-IcL 1877, s. 5. and sch. II, art. 156 -Appeal—Review, Exclusion of lim 
taken up with -Practice 

The mere presentation of an application for review, where it is not shown that 

the grounds therefor are reasioable and proper, is not a sufficient reason for 

admitting an appeal after the period of limitation presoribei for such appeal hag 
• passed. 

[F.. IL.B.R. 313(314); R., LB.R. (1893-1900) 204 (205); 2 C.W.N. 461 (462); 

3CL.J. 545 = 10 C.W.N. 986 = 33 0. 1323; 100 P R 1910 = 43 P.L.R. 1911= 

8 Ind. Cas. 1156.] 

This was an appeal filed on the 1st December 1886 against the decree 
of the District .Judge of Dac-u in an apoortionment cas-j under the Land 
Acquisition Act X of L870. dated the 26ch June 1886. 

The land, the subject of the apportionment case, belonged to a shihni 
tenure formerly held by one J. P. Wise, and was registered in the Collector’s 
office under Act XI of 1859. 

The pergunnah was purchaseJ by Nawab Ashanulla Khan at an 
auction sale held for arrears of reot; and the purchaser claimed to be enti¬ 
tled to the whole of the compensation awarded by the Collector. The other 
claimants, the talukdars, oojectedto the purchaser receiving any of the 
compensation money on the ground that he had nob taken any steps to 
avoid their under-tenures. Tne District Judge held that the objection was 
a good one, aod directed the compensation money to be divided amongst 
the balukdars, and passed a decree to that effect on tbe 26Dh June 1887. 

On the 7th September 1886, the Nawab presented a petition for 
review of the judgment of the District Judge; this application was on the 
17bh November 1886 refused. 

It appeared from a perusal of the grounds on which this review was 
sought for that the matters relied on were in reality grounds for an appeal, 
and not of review. 

[243] On the Isb December 1886, the Nawab filed his appeal against 
the decision of tbe District Judge, dated the 26th June 1886, the appeal 
being admitted subject to any objection that might be taken at the hear¬ 
ing as to tbe appeal being out of time. 

At the hearing Baboo Doorga Mohun Doss, for the respondents, 
objected that the appeal was out of time. 


• Appeal from Original Decree. No. 316 of 1886, against the decree of W. H. Page, 
Esq., Judge of Dacca, dated the 26th of Juoe 1886. 
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Baboo Kuhda Kinker Roy for the appellant contended that the time 
taken up by bis application for review should be excluded in calculating 
the period of limitation. 

JUDGMENT. 

The judgment of the Court (Petheram. CJ , and Tottenham, J.) 
was delivered by 

Petheram, C.J.—We think that this preliminary objection must pre¬ 
vail. The objection is that the appeal has been filed too late. The decree 
was dated the 26th June 1886, and the appeal was filed on the Ist 
December of that year. The limitation provided for filing such appeals is 
90 days, subject to the proviso in s. 5 of the Limitation Act. That 
proviso is ! Any appeal or application for a review of judgment may be 
admitted after the period of limitation prescribed therefor when the appel¬ 
lant or applicant satisfies the Court that he had sufficient cause for not 
presenting the appeal or making the application within such period.” 

The ground upon which the appellant seeks to satisfy the Court that 
he had sufficient cause for nob presenting hia appeal within the prescribed 
time is that he says that on the 7th September 1886, he presented an 
application for review, that the application was nob refused until the 17th 
November following, and that his time having been taken up by that 
application the time for appealing was thereby extended. 

If we were shown that there were any good grounds for the review, 
•or that the application was. under the circumstances, a reasonable and 

proper one, although it was eventually refused, we might think that the 

fact that he was prosecuting the review was a reason why we should be 
satisfied that there was sufficient ground for his not presenting the appeal 
within the time limited. But in this particular case we are not shown, in 
the first mstanco, that there were any grounds for a review, for when we 
come to examine the grounds of the application for review we find [244] 
that they are all grounds of appeal, and none of them a ground for review ; 
and. therefore, if wo were to hold that the presentation of an application 
of this kind was a sufficient ground for not presenting the appeal within 
•me, we should have bo hold that the presentation of every application 
wr review, whether it were groundless or unreasonable, or whether there 
was anything in it or not. in itself extended the time for preferring the 
?h- t ^ opioioo ibis impossible to bold anything of the kind. We 
mb that where it is Qob shown that there were reasonable grounds for 
makmg the application for review, the mere presentation of it is nob a rea- 
Bonableor sufficient ground for uob presenting the appeal within time, and 

neretore this preliminary objection must be given effect to and this appeal 
<»8mi88ed with costs. 
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In the matter of Act XV of 1859. &c. 

In the matter of D. H. R. Moses. [20tb January, 1888.] 

Paicnt^Act XVof 1859, s. 2i—Licensee. Application bi/, unier s, oj Patent Act — 
Petitioner under Patent Act and licensee having no separate interest. 

A licensee under a patent cannot, as between him^ell ani the patentee, challenge 
toe soundness of the patent during the continuance of his license. 

Cise in which the oetitioner on the recorl in a proceeiing under s, 24 of Act 
XV of l8o9 Was found to btve htd no re*l interest in the matter apart from that 
of the licensee ; and in which the petition, h tviug tieen taken to be in reality that 
of the licensee, was dismissed accordingly. 

This was a rule, obtained on the '26th May 1887, on the application 
of one David Hay Ralph Moses, calling upon Walter Thomson and James 
Myloe to show cause why the Court should not declare that they had not 
acquired any exclusive privilege in respect of an alleged invention or new 
application for simple and cheap machinery for expressing sugarcane juice 
described in a certain specification dated 28th June 1874, and amended 
specification of the 18th March 1882; and why any pretended or assert¬ 
ed exclusive privilege acquired by them should not he revoke I on [248] 
the grounds—(a) that the alleged invention was not a new invention 
within the meaning of the Patent Act of 1859 : [b] that the said Walter 
Thomson and James Myloe were not the true inventors ; (c) that their 
petition and declaration of the 6th January 1874, and subsequent petition 
and declaration of 4th November 1881, relating to the said alleged inven¬ 
tion and the original and amended specifications and declarations, contained 
wilful and fraudulent misstatements. 

The petition on which the above rule was obtained purported to have 
been made, and was verified on information and belief (alchougb tbe 
name of no informant was therein set out), by “David Hay Ralph Moses 
of Benares, temporarily residing at No. 6, Humayon Place, in tbe town 
of Calcutta.” 

In showing cause against the rule James Myloe filed, on the 27tb 
October, 1887, an affidavit, in which he alleged that the application was 
not the bona fide application of the said David Hay Ralph Moses, but 
was in truth and in fact the auplication of one Neil Fox, who was, and 
had been for some years, a licensee under himself and Thomson for the 
manufacture, and sale, and hiring out of mills made acoording to the 
exclusive privilege belonging to himself and Thomson ; and that tbe said 
Neil Fox had in 1885 or 1886 complained that bis profits as such licensee 
had been curtailed by persons infringing such exclusive privilege, and 
against whom be (Fox) had claimed protection by the patentees : and that 
on their refusal to protect him the said Neil Fox had applied to the 
patentees for compensation for the loss of profit he had sustained, and 
had threatened to attack such exclusive privilege unless he was protected 
as aforesaid; and that the said patentees bad declined to do anything' 
The depooenc (Mylne) further alleged that the application was made iQ 
fulfilment of the threat last referred to; and that Messrs. Watkins & Co.,- 
the attorneys on the record for the petitioner, were tbe attorneys in*' 
etructed by the said Neil Fox, and were in fact instructed by him. 
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Subsequently to the hearing of the argument of counsel on this rule 
Mr. Mosps was orally examined, and stated in chief that he was a coolie 
contractor, having bis place of business at Benares; that his interest in the 
matter was that he since 1886 was desirous of introducing into the market 
a sugar mill made by one [246] Rogers, but which was kept out of the 
market by reason of the patent obtained by Thomson and Mvlne; that he 
had not seen Roger’s mill, but it had been explained to him by the said 
Neil Fox : that the petition was made on information furnished to him by 
his attorneys; that Fox was the original mover in the matter and had 
introduced him to the attorneys: that ho (Moses) bad paid Rs. 1.000 to 
Fox as costs, there being an arrangement that after the legal proceediogs 
were over Fox and himself and Rogers should square accounts, equally 
dividing the costs among them. 

On cross-examination he stated that he had known Fox six or seven 
years: that Fox had told him about Roger’s mill; that he first heard of 
legal proceedings being taken in April 1887 : that Fox had told him that 
he was working up the case, but had said that ho bad been advised that 
he was debarred from moving the Court under the Patent Act: that he 
(Moses) then volunteered, having an interest in the matter, to make the 
present application : that he had asked for an indemnity for costs, but 
that he had not obtained one ; that he had not seen Messrs. Watkins k 
Co. since May 1887 with regard to the present application, nor had he 
communicated with them on the subject. 

Mr. Woodroffe, Mr. Puuh, Mr. Phillips and Mr. Kvans, in support of 
the rule. 


Mr. Hill, Mr. Allen and Mr. Slokoe to show cause. 

Mr. Woodroffe.—There are three preliminary objections to the hearing 
of this application, (n) that the question of novelty is res judicata , 
(o) that the application is barred under the provisions of art. 178 of the 
Limitation Act : and {c) that the real applicant is a licensee. 

[The case having been decided on the third objection alone, the 
argoments on the first and second objections are nob reported.] 

The right which is given to a subject to make such an application as 
present must be reasonably construed : the application is not made by 
Moses, but is in reality that of Fox. There is no reply made to Myine’s 
allegation on this point. Fox is a licensee, and a licensee cannot dispute 
a patent— Clark v. Adic fl). 

[247] Forrest v. Manchester, Sheijield and Lincolnshire By. Co. (2) 
Shows that the proceeding cannot be taken in the name of Moses. 

Mr. Hill, conira.—Moses had an interest: he had the same interest 
8 every other member of the public. [PethekaM, C.J.—He has no 
mteresb capable of being valued.] The Act does not sav that that is 
ewssary. Besides this, he had a special interest, inasmuch as there 
e e other sugar machines which he wished bo push forward, but which 
were prevented from being used by reason of the present patent. 

lic6nL°« r ‘‘“yalties contracted to be paid under a license the 
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1888 and the other created by the patentee obtaining the patent. The existence 
Jan. 20. of the former relation does not affect the right of the licensee to put an end to 

— the latter, nor will he by so doing get rid of his liability to pay royalties 
Original under the license. Moreover the licensee mav put an end to the relation 

Civil, created by his contract with the patentee, and he has done so in this case 

— —Neilson v. Fothergili (1) and Lawes v. Purser (2). As regards Moses’ 

15 C. 244. j-Q apply the case of Forrest v. Manchester, Sheijield and Lincolnshire 

Ey. Co. (3) has no application. That was in reality a suit by a hostile 
Steam Boat Co., and the man who did bring the suit had imposed upon 
the Court; there is nothing of that kind here. 

JUDGMENT. 

The judgment of the Court (Petheram, C.J., and TOTTENHAM, J.) 
was delivered by 

Petheram, C.J.—This is a proceeding under s. 24 of Act XV of 1859 
for the purpose of obtaining a declaration that no exclusive privilege to 
manufacture sugarcane mills according to a specification has been obtained 
under a patent dated 10th February 1874. The rule for the pur¬ 
pose of this application was obtained in the month of May last, and 
was returnable [248] within twelve days from date of issue, but from 
that time the matter has, for various reasons, stood over until the present 
time. 

The patent in respect of which this enquiry comes before us is, as I 
said just now, dated the lObh February 1874, and consequently it will 
expire on the 10th February 1838, fcha!; is to say, in about three weeks 
from this date, so that, in case there is no application for the renewal of 
this patent, the specification under enquiry will come to an end in three 
weeks, and the whole of this enquiry and the whole of the time and money 
which has been spent upon it will have been useless, unless the conse¬ 
quences of the enquiry ware for some reason one which would not be 
affected by the expiration of the patent. 

The matter coming before us in that way, three preliminary 
objections are taken by Mr. Woodroffe to our going into the enquiry, 
for the purposes of the Act, to ascertain whether this is a valid patent by 
reason of want of novelty, or whether the specification itself is so by 
reason of the provisions of the Act not having been complied with. 

The preliminary objections which Mr. Woodroffe has taken are- 
first, that the matter is res judicata in the sense that there has been 
before this another application of the same kind in respect of this very 
patent which was decided in favour of the patentee, and that there has 
been a second trial in which this matter was in issue, and was also decided 
in favour of the patentee. The second objection is that the person who 
appears upon this record as the petitioner is not the petitioner at all, and 
that his name has only been used for the purposes of the petition, which 
has been presented in the interests of and really by a gentleman of the 
name of Neil Fox, who is the person actually interested in the matter, and 
that the petition is really his petition, and that Mr. Neil Fox is not in a 
position to institute these proceedings and to carry them through, 
because he is the licensee of the patentees here. He holds a license from 
them under which he manufactures the very machines in question, and, 
therefore, so far as the petition is concerned, he is estopped from denying 
the validity of the patent. The third and last objection which was taken 


(1) Webster’s Patent Cases, 290. (2) 6 El. & Bl. 930. (3) 4 De G. F. & J. 126. 

750 



YIl] 


In re ACT XV op 1859 


15 Cal. 250 


by Mr. Woodroffe is that this proceeding is barred by limitation, such an 
appUcatJon as this being within the 178th [249] article of the second 
schedule of the Limitation Act and the time beginning to run from the 
date when the patent was granted. 

We do not think it necessary to say anything whatever with reference 
to the first and third of these objections. They are objections on which a 
great deal might be said on either side, but we do not think it necessary to 
express any opinion as to the law with reference to them or as to the 
validity of those objections with reference to this case, because, in our 
opinion, the second objection taken by Mr. Woodroffe. coupled with the 
evidence which we have had before us. as to the nature of the interests of 

the various parties to this application, is fatal to the further maintenance 
of this application. 

Mr. Woodroffo undertakes, in the first instance, to show that this 
application is really an application by Mr. Neil Fox. and that that being so 
pels precluded, by his position as licensee of the invention, from challeng- 
ing the soundness of the pa tent,and.in support of that view, he cites the case 
of Cmrfc V. Adie (1). That was a case in which Mr. Clark was attemptin'* 
to challenge the patent which bad been obtained by Mr. Adie and Mr Clark 
was in the same position which. Mr. WoodrotTe alleges. Mr. Neil Fox 
occupies in this case; in other words, he bad agreed with the patentee 
to manufacture machines which \vere the subject of the patent under a 
license from him. and to pay a royalty for all such machines, the con¬ 
sideration for the royalty being that the patentee agreed with the licensee 
that he would take no proceedings for the infringement of the patent; and 

ID that case the Lord Chancellor uses these words : ‘ The appellant is a 

licensee, who has taken a license to work a patent granted to the 
lespondent Mr. Adie. a patent which is dated the 30th October 1866 
and which subsequently became subject to a disclaimer and memorandum’ 
of alteration by Mr. Adie of lOtli August 1870 Therefore as between 
the appellant, the licensee, and the respondent Mr. Adie, the patentee 

twhatever strangers might have to say as to the validibv of this patent) 

the question of validity must be taken as that which the aunellaot 
IS unable to dispute. So far as he is concerned, he must stand here, 
admitting the novelty of the invention, admitting its utilitv. and 
Uauj admitting the sufficiency of the specification.” These words of 
UoTd Cairns are perfectly general as to the position of a licensee. lie there 
etatea the law CO be, that a person who occupies that position and has 
Ddertaken to manufacture machines as being the subject of an invention 
icb has been patented, and so to make a profit out of the patent, must 
w taken as having admitted the validity of the patent, and as being a 
R son who cannot as between himself and the patentee, dispute the 

Udity or novelty of the invention or any other circumstances which go to 
«>aKe a valid patent. 


that establishes the positioD, and 

oouW h expected it to do, because it does eot seem there 
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licensee of this patent under the patentees, who are the resDondeats in 
this rule, he is urecluded from questioning it, and that therefore this rule 
must he discharged on that ground. 

Several cases have been cited by Mr. Hill on the other side, but what 
those cases doal with is the question of the rights and powers of a licensee 
after the license has expired, or when it has been repudiated, or when 
it has terminated in any way : and what they have decided is this, that, 
although a man mav hold the position of a licensee atone time, if that 
license has expired by ellluxion of time, or has come to an end for any 
reason, ho is at liberty to challenge the patent. But in this case we 
do not think that these autnorities have any application, and for this 
reason, that both Mr. ^lyluo and Mr. Neil Fox himself, in the affidavits 
hied in this case, swear that at the time when these proceedings were 
instituted he, Mr. Neil Fox, held a license to work this patent. Therefore 
we liave his own statement and the statement of one of the patentees 
that this license was existing at that time, and as he only could have 
terminated it, and has not done so, it isclearthat when this proceeding 
was [251] instituted Mr. Neil Fox did hold the position of licensee, and 
if it appear that this proceeding is his it must fail for that reason. 

The person who appears as the petitioner is a Mr. Moses, and it was 
apparent from the record itself, and also from the affidavits and from the 
admissions made to us by the counsel for the petitioner, that it was 
doubtful whether Mr. Moses had any real interest in the matter, and 
whether it was not Mr. Neil Fox who was, as a matter, of fact, really inter¬ 
ested in it. Fortunately Mr. Moses has been called, and he has told us his 
own story, and having beard bis story I am bound to say that he has on 
the whole stated ic with candour. It does not seem to me that he has 
concealed any of the real facts and circumstances from us: and having 
heard him, and believing his story, I have not the slightest doubt that 
this application is really an application for and on behalf of Mr. Neil 
Fox, and that Mr. Moses has nothing to do with it, except in the matter 
of costs. The storv which Mr. Moses tells us is a straightforward one. 
He says: '*I am a coolie contractor. It was my intention to extend my 
business, and having heard from Mr. Neil Fox that there was a possibility 
of sugarcane mills coming into the market which would be successful as 
a rival to the sugarcane mills of Messrs. Thomson and Mylne, I told biro 
that I should like to add sugarcane mills to the rest of my business.” 
Some months afterwards Mr. Moses heard that Mr. Fox had taken these 
proceedings, that he had retained solicitors, that he bad got together in¬ 
formation, and that the matter was proceeding ; but he also heard that it 
was nob convenient that the proceedings should go on in the name of 
Mr. Neil Fox, because he was the licensee, and thereupon Mr. Moses says 
that he at once volunteered that his own name should be used. Now, I 
said just now, I thought Mr. Moses was candid in giving his account of 
the circumstances, but I do not think that remark is quite apolicable to 
this statement of his, because it is doubtful whether Mr. Moses at once 
volunteered that his name should be used. Having regard to the nature 
of the interest he was to have in the patent, and having regard bo the fact 
that ho had never seen Mr. Roger’s sugarcane mill, it does not seem likely 
that he would have volunteered the use of his name. It seems more likely 
that [252] the suggestion chat his name should be used came from some 
one else. However, in the result, be did allow his name to be used as the 
petitioner. He also said that he was to find a portion of the expenses, and he 
did contribute Rs. 1,000 to the expenses by a cheque on .the Delhi and 
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London Bank. However that may be, the fact still remains that Mr. NeilFox 
was the person who was really interested in the matter, who had insti¬ 
tuted these proceedings in oursnance of a threat which lie had made 
some time before, ami he was the person wiio took the most ac¬ 
tive part altogether ; and oven supposing that Mr. Moses and 
Mr. Rogers had somo interest in this matter, and wore under some agree¬ 
ment with Mr. Fox by which the profits, if thero were any, were to he 
shared between them all, still the fact that they associated Mr. Fox with 
them in this matter is in itself suHicient to make it impossible that 
this proceeding could succeed, because as to a third of the interest 
in this venture it belongs to a person whose mouth is shut and who 
canuotchallenge this patent. Under tlieso circumstances wo must deal 
with this application as if Mr. Fox's name appeared as the petitioner, at 
all events jointly with Mr. Moses, and if we do so, it will bo clearly our 
duty, within the doctrine of the c^seoi Clark v. Adic, to say that this 
petition could not be maintained, because one of the petitioners and the 
most active of them being a licensee his mouth was'closed iu such a way 
that he was notin a position to disuutetbe validity of the patent. Under these 
circumstances, as I said before, I think we must hold, at all events, that— 
Mr. Neil Fox, who was interested in this matter as a joint petitioner wdth 
the person whose name appears on the record as the petitioner, being a 
licensee and as such is estopped from challenging the validity of the 
patent—this rule must be discharged with costs on scale No. 2. 

One other word as to the advisal)ility of our taking the course we 
have done. I have to say that we do this, because, whatever the merits 
may be, and whether this is the best patent or whether this invention 
has any novelty, and whether this is a patent which might have been 
got rid of years ago, all theso matters stand where they were, and no 
harm is done. This patent will come to an end in three weeks’ time, 
and the paten[253]tees have put it on record that they have no in¬ 
tention of making an application to renew it. This rule, therefore, as 
I said before, will bo discharged with costs. 
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Attorneys for the applicant: Messrs. Watkins <£ Co. 

Attorneys for the patentees : Messrs. Sanderson d Co. 
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ORIGINAL CIVIL. 

Before Mr. Justice Trevelyan. 

SURENDRO KESHUB ROY {Plaintiff] v. DOORGASOONDERY 
Dossee and another {Defendants).* 

Application op Sarodapersaud Soor. fi3th February, 1888.] 

^on<^enient of entaU by tlie Court-Summary enforcement of contract made by Oie 
Yourt—Jzarah lease—Lessee, Application by, though no party to the snit—Applica. 
non by a person not a party to a suit. 

A Court has complete power to enforce summarily a contract made by it when 
mwagmi? or administering an estate, whatever that contract may be. 
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Such power of ooforcine .eub.aisting ooutrapts made by it is not affected by the 
fact that the Court bus cea-ed to manage the estate before such contract is carri¬ 
ed oat by reason of the dismissal of the suit under an order in which the Court 
h id derived its power of m inagement. 

Case in which the Court pt-sed summarily such an order on the application 
of a lessee not a party to the suit in which the order completing the agreement 
for lease had been passed, and .at a time when such suit was no longer in 
existence. 


[D.. 3(i C.5'2 |56) = 12 C.W.N. 1023 = 1 Ind Cas. 470.] 


Summons befoie a Judge io chambers, dalcd 9th January, 1888, issued at 
tlio instance of one Sarodapersaud Soor, requiring one Ranee Doorgasoon- 
dery Dossee to show cause why a certain izarab granted to him for a 
toiui of live years in terms of an offer made by him and accepted by the 
Receiver of the Court should not bo forthwith completen, and the draft 
thereof submitted to tlie Registrar for approval in terms of a certain order 
dated IGtli Sepbeml)or, 18SG; and wiiy certain Government Securities for 
Rs. 20,000 tiepositod by him with the said Receiver as nart security for 
the peiformance oi the covenants contained in the said izarah should not 
be retained by the said Receiver pending the settlement of the said izarah 
and the execution thereof by tlie said Ranee Doorgasoondery Dossee, or 
in tlie alternative why the said (lovcrnmenb Securities should not be 
[254] made over by the said Receiver to the Rank of Bengal for safe 
custody pending the completion of the said izarah. and why the said 
Government Securities should not thereafter remain in the custody of the 
said Receiver or of the said Bank, as the case may be, during the term of 
the said izaiaii. to bo dealt with only subject to the order of the Court. 

The facts wore as follows : The suit in which this summons was ob¬ 
tained was brought by the plaintiff to establish bis right to a share in the 
property of the late Bejoy Kesliav Roy, and in it the Receiver of the 
Court was appomted Receiver of the property, the subject-matter of the 

suit. On the 15th August, 1885. a decree in such suit was passed in 
favour of the plainlilT. 


On the 16th September, 1880, an order was made in the suit which 
amongst other matters directed that the Receiver should be at liberty 
to accept an offer made by Sarodapersaud Soor for an izarah lease of all 
the properties appertaining to the estate of the late Bejov Kesbav Rov 
other than the family dwelling-house and Baitakhana)'for a term of 
live years fi;om the date of Pooneah in the month of Assur 1293 to 

®ooth of Assur 1298 at an annual rental of 

Ra. /o.OOO : the order further directing that all necessary parties as the 

Registrar should direct should join in the said lease, and that the Registrar 

lease and execute the same in the name of the 
p aintill and the infant defendant, and in the name of the defendant 
ooigasoondeij Dossee, the widow of Bejoy Kesbav Roy, in the event of 

Jier refusing to execute the same. This offer was accepted bv all the 
parties to the suit. ' . 


On the IStli September, 1886, Sarodapersaud deposited with the 
Receiver Government Securities to the amount of Rs. 20.000 as security 
tor the due performance of the covenants of the said izarah, and paid to 
the Receiver Rs. 20,000 on account of the said izarah rent for the current 
Beugali year; whereupon the Receiver granted to him amulnamahs 
addressed to the tenant of the property authorizing the collection of rents 
y the said Sarodapersaud. Sarodapersaud entered into possession 
under his lease, and paid rent to the Receiver. 
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On the 27tb April, 1887, tbo appellate Court reversing the decree 
of the ^5th August, 1885, dismissed the suit and directed [255] the 
discharge of the Receiver on the passing of his accounts, the result of 
this decree of the appellate Court being that the defendant Doorga- 
soondery Dossee was declared entitled to the property of her late husband. 

On the 28th December, 1887, the Receiver made over the estate to 
Doorgasoondery Dossee and gave notice to the tenants of the estate of 
his having done so. referring them in all matters relating to tbo estate to 
the defendant Doorgasoondery Dossee. 

Up to this last date the izarah lease had not been completed, not¬ 
withstanding numerous applications made by Sarodapersaud for that 
purpose. 

On the above facts the summons of the 9th January, 1888, sot out 
above, was issued at tbo instance of Sarodapersaud. 

The correspondence set out in the allidavits used on the hearing 
disclosed that the delay occurring in the completion of the lease was not 
caused through the default of Sarodapersaud, nor by the wilful default of 
any of tbo parties to the suit. 

Mr. Woodroffe (with him I\Ir. Boniicrjcc^ to show cause.—The proper 
remedy is by suit for specific performance; if a suit for such a purpose bad 
been brought the facts would show laches. A lessee cannot anply by 
motion in a suit in which be was no party. Moreover, the suit having 
abated, although thereby the right of the parties is not altered, yet their re¬ 
medy is gone, and therefore there could be no application in the suit. The 
Civil Procedure Code alone regulates the practice on the original side of 
the Court. 

Mr. Eill, confm.—The rules of the High Court with regard to anpli- 
cations by summons, such as the present, are to be found in Belchambers' 
Rules aud Orders, pp. 201 202, and such rules merely embody the English 
practice. The proper mode of enforcing the right to the lease is by motion 
-“Bee Daniell’s Ch. Pr., 1096, 1103 : and the application may be entitled 
either in the action or the matter—sea Danicll's Ch. Pr., p. 96G and Dani- 
dl’s Forms, No. 865 : the title is merely set out for convenience of reference 
to the record. A purchaser seeking relief against a vendor would 
proceed in this way, and would not, for instance, [256] be nermitted to 
bring an action for any document of title, the possession of which he 
was claiming—v. Sunjoyi (l) ; Sudden’s Vend, and Purch.,10T. 
Again a purchaser under a decree not a party to tbo suit may be restrained, 
Ppon motion, from committing waste —Casamajor v. Strode (2), and a 
lessee is in the same position as a purchaser. It is wholly immaterial that 
tbe party applying is not a party to the suit. As regards laches debarring 
me from my right, see Fry on Specific Performance, pp. 477, 478. I 
submit the order of the 16th September, 1886, is a decretal order, and is 
uot affected by the dismissal of the suit. 

ORDER. 

brought in 1884 for the purpose of 
etabbshing the plaintiff’s right to a share of the property left by the late 
^jah Bejoy Kesbav Roy. 

At an early date in the suit the Court Receiver was appointed 
of the property, the subject-matter of the suit. 
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1888 On the 15th August, 1885, a decree was made in favour of the 

FEB. 13. plaintiff. 

— On the 16th September, 1886, this Court made an order, the effect 

Original of which has been much discussed at the hearing of the present appli- 
ClviL. cation. That order tjrovided that the Receiver should be at liberty to 
~ accent the offer made by Baboo Sarodapersaud Soor for a lease to him 
“ of all the properties appertaining to the said estate with certain exceptions 

for a term of five years from tho date of Pooneah in the month of Assor 
1293 at tho annual rental of Rs. 75,000. It was further ordered by the 
same order that all necessary parties as the Registrar of this Court should 
direct do join in the lease, and it was further ordered that the Registrar 
do approve of the lease and execute the same for and in the name of the 
plaintiff and the infant defendant, and cause tho same to be registered; 
and it was further ordered that the Registrar do also execute the lease 
for and in tho name of the defendant Ranee Doorgasoondery Dossee in 
the event of her not executing the same on the same being .duly tendered 
to her for that purpose. 

[2873 Sarodapersaud’s offer was accepted hy the Receiver and acted 
upon by both parties. On the 18th September, 1886, Sarodapersaud Soor 
deposited with the Receiver Government Securities of the nominal value 
of Rs. 20,000 as security for his due performance of tlie covenants of the 
izarah, and on tho same date paid the Receiver the sum of Rs. 20,000 on 
account of the izarah rent for the then current Bengali year 1293, and the 
Receiver thereupon granted to him amulnamahs. tho effect of which was 
to put him in possession of the property. Although the proposed lessee 
obtained possession and the Receiver obtained rent from him no lease has 
yet been executed. 

I am satisfied from the correspondence that the delay has not been 
caused by any default on the part of Sarodapersaud Soor. On tha other 
hand I do not think that there has been any wilful default on the part of 
any of the parties to the suit. 

On the 27feh April, 1887, a decree was made by the Appeal Court 
dismissing the suit. The result of such decree is that the defendant Banee 
Doorgasoondery is declared entitled to the property of her late husband. 

This summons was taken out on the 9th of January, 1888, by Saroda- 
nersaud Soor, itretiuirestlie defendant Doorgasoondery Dossee to show 
cause why the izarah should not be completed, and the draft submitted to 
the Registrar for approval, and also why the Government Securities for 
Rs. 20,000 deposited with the Receiver as part security for the performance 
of the covenants of the izarah should not be retained by the Receiver 
pending the settlement of the izarah and the execution thereof by the 
Ranee, or m the alternative why they should not be made over to the 
Bank of Bengal for safe custody pending the completion of the izarah,and 
to show cause why such securities should not thereafter remain in the 
custody of the Receiver or of the Bank, as the case might be, during the 
term of the izarah to be dealt with only subject to the order of this Court. 

\\ ith respect, to the execution of the izarah there are three questions 
for me to determine:— 

1. Will the Court entertain an application by a proposed lessee with 
whom a contract for a lease has beeu made for the execution [258] of 8 
lease, or is it necessary that in order to enforce his right he should bring 
a suit for specific performance ? 

2. Supposing such application to be possible when a suit is pendiOo* 
does the dismissal of the suit prevent such an application ? 
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3. Are the circumstances of this case such as to justify the Court in 
refusing an order for the execution of the lease? 

I do not think that there can be any real doubt as to the determi¬ 
nation of the first question. 

The Court in managing property pending suit, and in managing pro¬ 
perty which is being admiiustercd by the Court, has occasioualiy to sanc- 
tion'leases, and to requiie the oxocutiou of sucli lease*. Summary orders 
are made in England for the execution of leases not only by the parties to 
the suit, hut also by tlin lessee, and I Hod that in a case cited at p 1003 
of Daniell’s Chancery Practice —Cnrne w Branckcr{i ]—an enquiry was 
directed as to the damaces which a lessee who had repudiated his contract 
should pay. On reference to the report of that case I find that the lessee 
happened to be a party to the suit, but this circumstance I do not think 
makes any difference. In that case the Master of the Rolls declined 
to order specific performance, but damages afforded apparently a complete 
remedy against the lessee. The contract for a lease is made with the 
Court, and as pointed out by Lord Justice GlHard in the case I have 
mentioned, the approval by the Judge of the offer constitutes tlio contract. 
I think that a Court has complete power to enforce summarily a contract 
made by it when managing or aduiinisiering an estate, whatever that con¬ 
tract may be. 

With regard to the second question, it must be remembered that the 
contract was completed and acted upon before the suit was dismissed, 
and in the ordinary course the lease would also have been signed before 
that event happened. 

It is admitted that the rights of the lessee are not affected by the 
dismissal of the suit, hut it is contended that his remedy is altered. I 
do not assent to this contention. The lease is wholly independent of the 
result of the suit. I do not think that the fact that the Court has ceased 
to manage the property takes from it the power of enforcing the perfor¬ 
mance of subsisting [259] contracts made by it. The dismissal of this 
suit only determines tlie rights of the parties inter se, and I do not think 
that the dismissal of the suit would any more than any other form of 
decree affect the remedies of the lessee. 

With regard to the third question I do not think that thero are any 

oiroumstancea in this case which would justify me in refusing an order 

for the execution of a lease. In terms of this summons I make such 
order. 


As to the security deposited by the lessee, be so deposited it with the 
Court, and relying on the safety which would he ensured by its being 
kept by the Receiver. I do not think it would be right to require the 
essee to leave the money with the Ranee, who baa a limited interest only. 
. The securities deposited by the lessee with the Receiver will be paid 
wto Court to the credit of an account to be entitled “ Andool Raj Lease 
Account.” The interest can be, from time to time, paid out to 
®l®88ee, but the principal cannot be paid out except on notice to the 
to the Ranee, or in ease of her death the person or persons then 
otitled to the property subject to the izarah. The Ranee must pay the 
Sts of this application. I certify for counsel. 

Attorneys for Sarodapersaud: Messrs. Morgan & Co. 

Attorney for Doorgasoondery : Baboo M. D. Sen. 


T. A. p. 


(1) 17 W.R. (Eog.) 342 (837). 
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CIVIL REFERENCE. 

Before \V. Comer Pelheram, Kl., Chief Juatice, and Mr. Justice 

Maepherson. 

R.\m Pjtam Shah {Plaintiff) v. Shouijul Chunder Mullick ai#d 

(JTHEHS {Defemlants}, AND otheh suits. [8th February. 1888.] 

Notice (if action—Bengal Act IX nf 1371. s. 27 —Tolh paid in etceis of poicers given— 

Suit for refund of 7nonct/, 

'n oectain suits brought agaiiis'; a Toll Collec or f ic the refund of money alleg¬ 
ed to have been exacted by him improperly as toll under Bengal Art TX of 1871, 
the defendant pleaded that no notice of suit in accordance [260] with s, 27 of 
that Act had been given: field, that such notice not having been given the 
suits should be dismissed. 

iVaterkouse v. KeenUi followed. 

[D., 37 B. 213 = 14 Boin. L.R. lllS (1153) = 17 Ind. Gas. 876 (878).] 

These were suits hrouf^ht by certain dealers in coke against the 
members of tbe firm of Messrs. Mullick and Go., for the refund of cercain 
tolls alleged to have l)6an exacted in excess of the powers given by Bengal 
Act IX of 1871. and tlie notifications made tl^ereunder, on carts laden 
with coke on their way from the station premises belonging to the East 
Indian Riilw.iy Company in Howrah to Calcutta, and on empty carts on 
tbe return lournoy from Calcutta to Howrah station. 

Messrs. Mullick it Co. were the holders of a lease granted by the 
Port Comoai.ssioners. running from March 1885, to April 1886, giving 
them the right to levy tolls for the user of the Howrah bridge in accord¬ 
ance with the provisions of Bengal Act IX of 1871. 

On the 28th December, 1874, the Lieutenant-Governor of Bengal, in 
accordance with powers granted to him by s. 3 of Bengal Act IX of 1871 
for that purpose, by notification in the Gazette, exempted from the pay¬ 
ment of the toils authorized by Bengal Act IX of 1871, until further orders, 
all passengers and goods conveyed on the East Indian Railway at Howrah, 
and all carriages and persons using the Howrah bridge for the purpose of 

going to or returning from the station of the East Indian Railway at 
Howrah. 

And subsequently by a further order directed that from the 1st 
January, 1875, until further orders, the following fees should be levied on 
goods and passengers conveyed on the railway of the East Indian Railway 
into and from the station of Howrah, viz .:— 

Es. A. P. 

On every 100 maunds of goods ... ... 10 0 

On every passenger . 0 0 3 

which fees when collected were, it appeared, paid over to the Port Com* 
missioners. 

By a further order of the Lieutenant-Governor of Bengal dated the 
24tli October, 1877, the terminal fee of Re. 1 per 100 maunds on coal was 
abolished as and from the 1st November, [261] 1877: and therefore from 
that date coal laden carts coming from the Howrah station and using the 
bndge were liable to pay the colls leviable under Bengal Act IX of 1871. 

R^fcreoce No. 4A of 1837, by Bab)o Krishna Mohuo Mookerjee, OfficiafioS 
Judge of the Ssddth Codcc of Smtll CiUias. dated the 19th May, 1837. 

(1) 4 B. & C. 200. 
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On the 28tli July, 1885, the Lioutouant-Governor of Bengal, under 
powers conferred upon liim by s. 3 of Bengal Act IX of 1871, exempted 
from payment of tolls, leviable under the tavill of Bengal Act IX of 
1871, until further orders, all passengers and goj<ls convoyed on the East 
Indian Railway, and also all carriages and persons using the bridge for 
the purpose of going to or returning from the station at Howrah, such 
exemption, however, not apolying to tlio ciso of any carriage which, nor 
to that of any person who. using the bridge for the purpose of going to 
the station, did not directly and without deviation return therefrom ; all 
such carriages and persons being liable to pay the same tolls as were 
levied from carriages and persons not using the bridge for the purposes 
aforesaid. This notilication cancelled the notification of the 28ch Decem¬ 


ber, 1874. 

Having regard to these orders and notifications the following proviso 
was inserted in the lease granted by the Port Commissioners to Messrs. 
Mullick & Co.: " Nothing hereinbefore contained shall he construed as 

authorizing or empowering the said lessees to levy any tolls, fees or 
charges on any carriages or persons using the said bridge for the purpose 
of goiog to or returning from the station of the East Indian Railway Co., at 
Howrah, or the premises of tlie said Company situated at Sulkeah, or on 
any other persons or carriages o.xempted under the provisions of Bengal 
Act IX of 1871 from such tolls, feos or charges." 

The dealerssbringing these suits had duly paid the terminal feo of 
one rupee per hundred maunds on all coke brought by vail to Howrah, 
but notwithstanding Messrs. 51ullick A Co. had demanded and levied a 
toll on the bullocks and carts (exclusive of the load) bolocging to the 
plaintiffs when crossing the bridge from Howralj station to Calcutta, and 
also on their bullocks and carts when returning empty from Calcutta to 
the depot of these dealers in the station premises at Howrah : that it had 
been the custom to make this charge, it appeared, on carts carrying goods 
other than coke, coal alone being excepted. 

Whereupon the plaintiffs brought those suits, which were heard 
[262] together, for the purpose above mentioned, hut without having 
given notice of suit ns directed by s. 27 of the Howrah Bridge Act. 


Messrs. Mullick & Co., the defendants, amongst other matters (which 
are unnecessary for the purposes of this report), pleaded that the suits 
would not lie, inasmuch as no notice of suit, in accordance with s. 27 of 
Bengal Act IX of 3 871, had been sorvetl upon them. 

The Judge of the Court of Small Causes at Soaldsh, before whom 
the suits were tried, on the facts and construction of the lease and 
notifications found in favour of the plaintiffs, and held that as the defendants 
had acted beyond the scope of their authority in exacting these tolls 
they were not entitled to notice hoforo suit: but in giving the plaintiffs 
a decree made the same subject to the opinion of the High Court on, 
amongst others, the following point: Whether under the circumstances 
of the case the defendants were entitled to notice under s. 27 of Bengal 

Act IX of 1871. 

Mr. O'Kinealy, for the plaintiffs.—The defendants in exacting the tolls 
Were not acting under the Howrah Bridge Act, but under their lease; they 
Me not therefore entitled to notice. But assuming that they were acting 
“nuder the Act, they are still not entitled to notice, as the suits are in 
•Oisumpsit for return of the money paid —Umphelby v. McLean (1), which 
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is a case on all fours with the present cases. The case of Waterhouse v. 
Keen (l), which will be relied upon by the other side, was not treated as 
one for money had and received, but as one for a wrong done for which 
damages were given. The present suits do not come within the class of 
suits in which notice is necessary — see Shahebzadee Shahunskah v. 
Ferguson (2). 

The Advocate-General (^Ir. Paul), for the defendants.—The tolls were 
exacted under the Act: and whether under protest or distress notice is 
necessary-v. Keen (1); Midland Railway Company v. 
WithiiKjton Local Board (3). 

OPINION. 

The opinion of the Court (Petheram, C.J.. and Macpheeson, J.) 
was delivered by 

PiiTHhRAM, C. J.—These are actions brought by various carriers or 
coke merchants for the purpose of recovering tolls, which [263] have 
been levied from them for passing over tlie bridge, in excess of the powers 
created by the Act and the notification of the Ijieutenant-Governor. The 
facts of these cases are as follows: At the Howrah station large quantities 
of goods come in which have to bo l)roughfc into Calcutta by vehicles which 
pass over the bridge, in respect of which tolls are levied When that bridge 
was constructed provision was made by the Legislature for the levying of 
tolls, and for the issuing of notifications by the Lieutenant-Governor 
with reference to those tolls ; and one of the provisions was, that certain 
charges might bo made for railway-borne goods coming to Howrah which 
were to be paid by the Railway Comoany, and when paid that was 
to bo sufiicient, and the goods were to bo brought into Calcutta across 
the bridge without the payment of any extra toll. 

Now tlie cases in respect of which the question arises are cases which 
come within that provision, so that if they come within the terms of the 
statute and the terms of the notification the owners of the goods or 
the persons dealing with them are entitled to bring them into 
Calcutta without extra toll, and are also entitled to the use of the 
bridge for the purpose of vehicles w'hich are engaged in carrying the goods 
to Calcutta if those vehicles come within the statute and the notification. 

* n objection is taken by the Advocate-General in answer to these actions 
at undei s. 27 of Act IX of 1871 no suit of this kind can be maintained 
against the present defendants, who are the lessees of the Port Commis¬ 
sioners, unless they have bad notice given to them within the meaning of 

section is in these words: “ No suit or other proceeding 
s a e commenced or prosecuted against any person for anything done or 
pioiessiDg or purporting to be done in pursuance of this Act without 
giving to such person a month’s previous notice of the intended proceeding, 
and of the cause thereof, nor after tender of sufficient amends, nor after 

leexpiration of three months from the accrual of the cause cf suitor 
other proceeding.” 

It is contended on behalf of the plaintiffs that this section does not 

apply to the case, because it is said that the mere levying of toll is not 

anytiiDg done within the meaning of this section which must mean 
some wrong committed in pursuance of [264] the powers of the Act 
damages are payable. The learned Advocate-General, on tbe 
other hand, contends that these tolls are leviable under the powers of the 


(1) 4 B. & C. 200. 


(2) 7 C. 499. 
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Act, and whether they are paid under protest, or after levying of distress, 
or whether they are paid without distress, that Act applies and tliey are 
entitled to notice ; and he cites in support of that view a case of Water¬ 
house V. Keen (1), and also the case of Midland liailway Co. v. Wilhington 
Local Board (2). The case of Waterhouse v. Keen (l) is directly in point. 
The facts of that case are almost identical with those of the present case, 
and as that case is law at the present day I think it is a binding authority 
upon us ; and in the case of che Midland Rmlway Co. v. Withington Local 
Board, which was a case in the Court of Appeal, and was docideil hy the 
present Master of the Rolls sitting with Lindley.L.J., and Fry-Ti J., though 
the facta of that case are not absolutely identical with the facts of this case, 
or with the facts of the case of Waterhouse v. Keen, the learned Judges in 
that case expressly aflirm the latter deciaioo. That hoing so, and the 
facts of the earlier case being, as I said, almost identical with those of 
the present case, we are of ooinion that that decision is binding upon us, 
and consequently we hold in aecor.lan':o with than decision that the 
defendants were entitled to notice of action; and it being admitted that 
notice of action was not given, wo think that these suits must for that 
reason be dismissed. 


1888 

Feb. 8. 

Civil 

Refer¬ 

ence. 

15 C. 259. 


T. A. V. 


Suits disnussed. 


IS C. 264. 

APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 


Bhikumber Singh [PlamiifJ) y. Bechakam Sircar {Defendant). 
Bhikuubek Singh [Plnintifi) r. (Jdti Kkisto Das 
[Defendant).' [^Tth January, 1888.] 

Bight of Suit — Slander—Privilege of Kitness—Slander iitlered bij ivitntss whilst under 
examination m a indtcial proceeding. 

A witness in a Court ot Justice is abiolutely privileged as to anything [265} 
be may say as a witness having reference to the enquiry on which bo is called 
as a witness. 

Tbe plaiutiQ sued to recover damages for sian Icr. tho statement ccinplained of 
being alleged in the plaint to have been made by the defendant wbili* being 
examined as a witness during tbe beariog of a case before a Magistrate. It was 
found that tbe statement was made in answer to quesiiunii pul to the delendant 
as a wiciiess and allowed by tbe Court as relevant to tbe case. Tho plaintif! 
alleged that the stateuieiil was made maliciously, that tbo defendant bore him a 
grudge, and that it w.as to give vrnt to that grudge and to injure bis reputation 
that tbe statemimt was made. 

Reid, that the plaint disclosed no cause of action, and that tbe suit bad bean 
properly disiniesed. 

if; 17 B. 127 (128): I7C.W.N. 544 1501) = 17 C.L J 105 (113l = 18 Ind. Cas. 737 
(741) : Appl., 27 C. 262 (263); Appr., 11 A. L. J. 193 (194) ; R . 15 M. 63 
166): 3 L.B.R. 205 (267) ; 29 A. 685 = 4 A.L.J. 605 = A.W.N. (1907) 235 ; D., 17 
C.W.N. 297 (298) = 14 Cr. L.J. IOC (102) = 18lDd. Caa. 660 (662) = 40 C. 433.] 

. These two appeals arose out of two suits brought by the plaint- 
m to recover damages for slander under the following circumsbarifees. A 

0 B f'om Appellate Decrees Nos. 702 and 703 of 1887, against tho decrees of 

IM?' Judicial Commissioner of Cbota Nagpur, dat^ the 12th oi January 

1 affiiming the decrees of A. L. Clay, Esq., Subordinate Judge and Deputy Com¬ 
moner of Maobhoom, dated the 9tb of Match 1886. 

U) 4 B. & C. 200. (2) L. R. 11 Q. B. 788. 
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of extortion was brought by one Modhu Aclhekari against a Sub-Ins* 
pcctor of Police named Poresli Nath Sen, and during the investigation of 
sucli charge liel'ore tho Masistrane of Manbhoom the accused called and 
examined Decharam Sircar, the defendant in appeal No. 702, who was 
also a Suit-Inspector of Police, and Goti Kristo Das. defendant in appeal 
No. 70-3, who was a Head Coustahle. They were examined on oath, and 
in the course of giving their evidence they made certain statements reflect- 
ii'g on the character of the plaintiff, who was the Tekait of Jeypore. 
Iff-cliarani Sircar stated that “of all the persons living within the police 
jurisdicticn the Tckait’s character is the worst," and Goti Kristo Das 
stated tlnit the Tekait received stolen prooerty and committed murder." 

The plaintiff alleged in his plaints that tlieso statements were made 
in the Police Court of zillah Manbhoom on the 14tb September 1885, 
with a view to vent some grudge which the defendants bore against him 
and to injure his reputation, and tliat they were made maliciously andio 
open Court in the presence of many persons, and that in eonseouenee 
thereof his reputation had suffered and his feelings been hurt. He 
accordingly claimed damages from the defendants. 

The latter in their written statements pleaded that as they had 
been cited as witnesses in tlie Police Court, and bound to appear 
as sucii and g'vc true evidence, which thev did, they were not liable to be 
sued by the plaintiff on account of such statements. [266] They denied 
that they boro the plaintiff an\' grudge or that the statements complained 
of had been made maliciously, and on the contrary pleaded that, as they 
had come to know from various police reports and proceedings in Court 
that the plaintiff was a man of had character, they stated so int be wit¬ 
ness-box. 

At the hearing of the suits before the Deputy Commissioner it was 
contended that witnesses giving evidence in a judicial proceeding are 
protected from suits for damages in respect of any statements then made 
by tliem, es-en if such statements are false and malicious. 

The issues fixed for trial will be found in the judgment of the High 
Court. 

The Deuuty Commissioner held that the suit was not maintainable 
upon the authority of the Privy Council ruliog iu Gunesh DiUt v. 
Mufinoeram Chowdnj (1) ; and dismissed them with costs. 

Upon appeal the Judicial Commissioner delivered the following 
judgment, confirming the decree of the lower Court 

I think there can be no doubt, on the authority of the Privy 
Council ruling referred to by the lower Court, that this suit cannot be 
maintained. It is urge<l on appeal that the libel complained of was 
irrelevant, and the Court is referred to Collett on Torts, pages 53 and 51: 
but not only was this point never raised in the Court below, but, as a 
mattei of fact, it appears to me that the questions apparently put to the 
defendant and the answers made by him were quite relevaut to the case 
undoi enquiry. The facts were this: A complaint of extortion, etc., 
was made by one Modhu Adhekari against a Sub-Inspector of Police 
named Poresh Nath Sen, Tlie accused cited as his witnesses Beoharam 
oil car, another Sub-Inspector of Police, and Goti Kristo Das. a Head 
Constable. They were examined on oath, and made certain statements 
reflecting on the character of the plaintiff, who is the Tekait of Jeypore. 
These statements were undoubtedly made in answer to questions put to 


(1) 11 B. L. R. 391 = 17 W. R. 283. 
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the witnesses by tilie accused or his pleader, and allowed by the Court aa 
relevanG to the case, 'flie statements are fjonp'val ones, and I am clearly 
of opinion that the defendants in their charautor of witnesses are pro¬ 
tected.” 

[267] The plaintiff now preferrel these second appeals to the High 
Court. 

M. Bell and Baboo Kali Kishcn Sen, for the appellant. 

Baboo Golap Chunder Sircar, for the respondent in both appeals 


JUDGMENT. 


The judgment of the High Court (XoRRIS and Beverlkv, .IJ.) was 
delivered by 

Norris, J. —These are appeals from the decisions of Mr. Porter, the 
Judicial Commissioner of Chot l Nagpur. 

The plaintiff brought two separate suits against the two defend¬ 
ants to recover damages lor slander. His cause of action he alleged bo 
be this, that the defend mbs being summoned as witnesses on behalf of a 
Police Sub-Inspector, who was being prosecuted for extortion, used, in 
the course of giving their evidence, one of thorn, that is, the defendant in 
No. 702, the words: "Of all the persons living within the police 
jurisdiction of this district the Tokait’s (meaning tlic plaintiff's) character 
is the worst,” and the other, the defendant in No. 703. the words ; 

The Tekait received stolen property and committed murder.” The 
plaintiff alleged that these stacomonts were made in the Police Court 
of ziilah Manbhoom on the 14th September 188d. He alleged that they 
were made maliciously: that the defendants bore the plaintiff a grudge ; 
and it was to give vent to tnat gruige and to injure the plaintiff’s reputa¬ 
tion that the words in question were uttered. 

The written statomonts alleged that the defendants were cited as 
witnesses in the Police Court, and were bound to appear there as such 
witnesses, and to give true evidence, which they did They also denied 
that the words were used maliciously. They denied the existence of any 
enmity between the plaintiff'and defendants: and they also denied that 
the plaintiff' had sustained any damages by reason of the words being 
used. 


Tne Deputy Coramissiooer, before whom the case came on for trial 
iQ the first instance, framed the following issues: "First, whether or 
uob the suit can proceed without previous notice'? Second, whether 
Or not the defendant as a witness giving [263] evidence in a judicial 
proceeding is absolutely protected from a suit for the damages '? Third, 
'vhether plaintiff has sustained substantial injury by reason of false 
statements maliciously made by defendant, and is entitled to recover 
damages ; if so, to what amount ? Or whether the defendant, having 
cuade the said statements bom fide, and being bound to make them as a 
■Witness, is not liable to a suit for damages, and is entitled to bis costs ? 

4. Judicial Commissioner in the course of his judgment says: 

These statements (that is to say, the statements made by the defendants) 
y®',®'^^'^oubtediy made in answer to questions put bo the witnesses 

y the accused or his pleader, and allowed by the Court as relevant to 
‘be case.” 


bas been objected on second aopeal that there is absolutely no 
I eoce OQ the record to warrant this conclusion arrived at by the 
^Official Commissioner. 
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It appears to us that the plaint as framed discloses no cause of 
action. The case ScamaJi v. Netherclift (1) lays down that “ a witness 
in a Court of Justice is absolutely privileged as to anything be may 
say as a witness having reference to the enquiry on which he is called 
as a witness. And we think that the allegation in the plaint that 
the alleged slanders were uttered by the defendants in giving their 
evidence in the Police Court shows that the words in question were made 
use of hy the defendants as witnesses in a Court of Justice with reference 
to the enquiry on which they were called as witnesses. That being so, the 
plaint discloses no cause of action. 

Secondly, we are of opinion that the proceedings show that the parties 
went to trial upon the basis of the assumption that the alleged slanderous 
statements were made in the witness box, and were made by the defendants 
in giving their evidence in the course of judicial enquiry to which they were 
properly summoned. And we think ihat there can be no doubt that tlie 
Judicial Commissioner must have had before him. if not actual evidence, 

at any rate admissions of the parties at the time the appeals were argued 

in this Court which would justify him in the observations he has mad© 

with regard to the circumstances under which the alleged slanders were 
uttered. 

[269] For these reasons we are of opinion that there is no ground for 
inteifeiing with the judgment of the lower appellate Court in either of 
these cases. We accordingly dismiss tbe appeals with costs. 

Appeals dismissed. 

15 C.269. 

CRIMINAL REFERENCE. 

Before Mr. J^istice Prinsep and Mr. Justice Piget. 


Queen-Empress u. Itwari Saho.* [29ch August, 1887.] 

Verdict of jitry—Sesswis Judge, Opinion of—Criminal Procedure Code, s. 307— 
Court, Power of, 

• exercise of its powers under s. 307 of the Code of Criminal Ptccedore. 

iDc High Court will form and act upon its owd view of what the evideoce io 
judgment proves ; but. in doing so. the opinion of the Sessions Judge, no less 
than the vprdict of the jury, is entitled to its proper weight. 

Rep. V. Khanderao Bajirav (2) : Empress v. if/«fe;ian Kumar (Si ; The Empress 
\.Dhumim Lazee (i) ; Queen Empress v. Mania Dayal (5) ; The Queen v. Bam 
Churn Ghose ( 6 ); The Queen v. Sham Bngix (7j; The Qiu-en v. Burro ManjheeiSY. 
ihe Queen v. Wueir Mundul {9); The Queen w. Nobm Chunder Banerjee (lO). 


Itwari Saho was placed on his trial in June 1887. before the Court 
of Sessions at Patna, charged with having in April 1885. sold as genuine 

to LallaSahu a forged Government Currency note No. ^26150 forRs.SO. 

Some three months after the alleged date of sale, it was discovered in the 
iiacir ot Eengal at Lucknow that tbe note was a forgery. On enquiry, the 


i.nmmai Reference No. 8 of 1887 made 
Judge of Patna, dated the 20th of June 1887. 

(1) L. R. 2 C. P. D. 53. ( 2 ) 1 B 10 

(4) 9 C. 53. 5 10 B 497 

(7) 13 E.L.R. Ap, 19 = 20 W.R, Cr 73 

( 8 ) 14 B.L.R. Ap. 2 = 21 W.R. Cr. 4. 

(10) 13 B.L.R. Ap. 20=20 W.R. Cr. 70. 


by T. SI. Kirkwood, Esq., Sessions 


(3) 1 C.L.R. 275. 

( 6 ) 20 W.R. Cr. 33. 

(9) 25 W.R. Cr. 25. 
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note was traced by means of the endorsements upon it to a merchant 1887 
[270] of Rajapore in the district of Banda, to whom it had been sent by Aug. 29. 

Lalla Sahu in payment of a current account for cotton bought. It was - 

alleged that the note, when it passed into the hands of Lalla Sahu. bore CRIMINAL 
the following endorsements: (1) Note sold by Sanicbar Saho Teli to 
Lakha Sabo, (2) note soi l by Lakha Saho to Damri Saho and Sanicbar 
Sabo; (3) note sold by Damri Ram Sanicbar Rim, Suri.s of Bardaii. to 
Lall Ram. The first two were said to form one entry, but none of the 
entries bore any date. On further investigation it was found that there 
was an entry in Lalla Sabo’s book under the heading “Account with 

Nowrattau Das Dwarika Prosad, of Rajapore. Sambut 1941,” to the 

following effect; “ Rs. 140, Second day of the first nart of BysaUh, 

Rs. 50 note purchased from Damri, Sanicbar. Ibwari. Suris of Bardari! 
one note No. 26150, small number ;J9 Rs. 90. nine notes.” Itwari 
was then searched for but not found, and not until March 1887 
was arrested by the chowkidar of Luckhiserai at Kugra. eight miles 
from that place. Itwari Saho, it was discovered, had two brothers, 

Damri and Sanicbar. By those, jointly with him. a business in 
the name of Damri Ram Sanicbar Ram was carried on in Behar, 
in Bai^ari Bazaar, where they had a place of business, and also in 
Luckhiserai, Itwari was the only one of the three who could write, and 
was in the habit of writing for the firm in the busine.ss carried on by 
them. He was chieHy in Luckhiserai where tho principal place of busi¬ 
ness was: but he cravelled about from place to place in the transaction 
of business. At tho trial the prisoner was defended by two vakeels 
He called no witnesses. He simply denied the sale, and said lie had been 

> j ^ years. Upon the conclusion of the 

evidence and argument, the Sessions Judge explained the case to the jury, 
a body of five, who, after retiring for half an hour, returned, and in answer 

to questions pub by the Judge, the foreman stated, ( 1 ) they were unani¬ 
mous that the note was forged ; (2) three found it not proved that the 
pnsoner sold the note, not proved that the second endorsement on the 
Dote was written by him, two found that be did sell tbe note and wrote 
the endorsement; (3) three found it not proved that he absconded, two 
lound lb proved that be did ; (4) four found that the first endorsement 
was written by the same band as the [27l] second, one found the contrary 
J.he two who found the pnsoner did sell the note had come to no finding 
Whether he did so knowing it to be forged, and the jury was then desired 

r prisoner had sold tbe note, to find whether 

he did 00 knowing it to be forged, and as to all the jury for a finding whe- 
cner the sale to Damri Sanicbar stated in the first endorsement took place 

one. myself, finds it proved that 

th!f fu ^ forged.” They all found 

inoa sales stated in tbe first endorsement never took place. The find- 
g8 amounted to an acquittal hy the majority, and the 

o verdict submitted the case to the Hi: 

Code of CrimiDal Procedure. 

Mr. C. Gregory^ for Ifwari Saho. 

Baboo Ham Chum Milter, for the Crown. 

(PRINsep and Pigot, JJ.) was as 


Sessions Judge 
igh Court under 


. JUDGMENT. 

Provisions of s. 307, Criminal 
oode. ihe charge against the prisoner was that on April Ist, 
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1887 lB-‘^o.hc, at, Napa Serai, Behar, dishonestly sold as genuine a forged 
AUG. 29. vaiuahie ‘:eciuit\- which purported to be a currency note for Rs, 50 issued 

— on behalf ol the Government of India, which he knew or bad reason to 

Criminal believe to he a forged document, and thereby committed an offence against 

Refer- ss. I(j7-171, Indian Penal Code. The prisoner was committed for trial on 

ENCE. 31st, 1887. He was tried at the Patna Sessions on the 16tb, 17tb 

— and ISth June 1887. There was no question seriously raised as to the 
15 C. 269. fficti that the note, which the prisoner was charged with having dishonest¬ 
ly sold, was a forgery. The jury unanimously found that it was, and the 
appearance of the exhibit leaves no doubt of this. The questions raised 


in the case were : (1) whether the prisoner sold the note as alleged; and 
f2) whether he did so knowing, or having reason to believe, it to be forged. 
The lindiups of the jury, to which we shall presently refer in detail, 
amount, in effecr. to an acquittal by a majority. 

The i)risoner has two brothers. Damri and Sanichar. Bv thena, 
jointly with him, a business in the name of Damri Ram, Sanichar 
[272] Ram was carried on in Behar in Bardari Bazaar where they had 
a place of business, and also in Luckhiserai. The prisonerwas tbeonly one 
of the three who couM write. It is in evidence that he habituallv wrote for 
the firm in the business carried on by them. He frequented Behar, where 
he was well known. He was cnieflv in Luckhiserai. where their principal 
place of business was, hut he travelled about from place to place in the 
transaction of Inisiness. Lakhaprosad or Lallaprosad, the principal witness 
for tile prosecution, is a cotton-seller in Behar. He deposes to having 
purchased the forged note from the prisoner. He says be has known the 
prisoner for 10 or 15 years. He had never before this occasion purchased 
notes from him, but had done so from his brother Damri Ram. He 
says prisoner came to his house, which is about a mile from his (Lakha’s) 
shop and near to the prisoner’s house, in Behar, and offered him the 
note for sale : that he agreed to buy it, and asked prisoner to endorse it, but 
as he had no ink in his house, he took him to the bouse of Bandu (witness 
No. 4); that Bandu had no pen and ink. whereupon they went to Tita 
Ram’s (witness No. 5), and that the prisoner endorsed the note at that 
place in the presence of Tita Ram, Monohar Dass and Dipu Halwai 
(witnesses Nos. 6 and 7). He says he then paid prisoner the Rs. 50, took 
the note, and went to his shop, meeting on the way, while prisonerwas 
still with him, UzirHakouri (witness No. 8), who, be says, was told then 
of the purchase, and who in his evidence says that be then saw the note, 
and the endorsements on it, in the street. Lakhaprosad says he never 
saw prisoner after this. The endorsement (Exhibit X) said to have been 
made by prisoner on this occasion is as follows: “ They are ‘ note ’ sold 
by Damri. Ram, Sanichar Ram, Tari of Bardari, to Ball Ram.” Thereis 
no date to it. The witness says that at the time of the sale there was al¬ 
ready on the note the endorsement (Exhibit W),which is written on it, and 
which is as follows : " Note sold by Sanichar Sabo Teli to Lakha Saho, 
note sold by Lakha Saho, to Damri Saho and Sanichar Saho." This is 
all one entry (as the translator calls it), and there is no date to it. As to 
this endorsement, the jury, upon the evidence, have unanimously found 
that the note was never in Lakha Saho’s possession, and that Sani- 
ebar Teli never sold it. There can be no doubt that W is a forgery. 

[273] Witnesses Nos. 5 and 8 corroborate Lalla as to W’s having 
been already on the note when the sale took place, and also as to the fact 
of X having been written by prisoner, and, as to the latter, No. 7 does the 
same. But No. 5, Tita Ram, in his evidence mistook W for X, a^d 
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identified W as the endorsement written by prisoner, and the evidence of 
all the witnesses. Nos. 1 to 7. who depose to baviny witnessed the sale, 
ana of No. 8, who saw the note in the street, is open to damaging coin- 
ment, as showing a recollection, strangely uiinute and precise, of circum¬ 
stances which occurred long ago, and which theio was no reason for their 
committing to memory. 

The witness Lakhaprosad says that, on the purchase of tlie note, he 
at once despatched it in a registered cover to his servant, Taia Ham, to 
Hajapore in zilla Banda, with other notes of Rs. 10 each, amounting in 
all to Es. 140. Tara Ham stays at Hajapore at tiio place of business 
of one Nowrattan with wliom Lakha has dealings. Lakhaprosad says 
that at the time ho despatched the notes ho made an entry (Exhibit 
H in the case) in Ids book. It is as follows: On a page heailed 
‘ account with Nowrattan Das, Dwarikaprosad of Rajaj)oro, Samlial 1911 
Hs. 140, second day of the first part ol Baisakh, Hs. jO note purchased 
from Bamri, Sanichar, Itwari Suris of Bardari, one nolo No. 20,1.50 
small number 39, Rs. 90, nine notes. He says the object of that entry 
was to show what notes he despatched to that firm in payment ol any 
purchases. The note bears an ondorsetuflut (Exiliibit V in tiie case) 
Ball Pershad by the pen of Tara Ram. ” There is no date to it. The 
endorsement is in Tara Ram’s handwriting. It is followed by an endorse¬ 
ment in these words: " Signed l)y Nowrattan Ram, Dwarikaprosad by 
the pen of Ramnarain Gomastha,” no date. There is no proof as to the 
handwriting of this entry. With leforonce to the date of Exhibit H, 
second day of the first part of Bai.^akh, Lakhaprosad i^ays this would he 
1942. The entry comes after entries for Chait 1911. That would be on 
or about Isb April 188.5. A number of entries of purchase of notes follow 
this entry. The first i.s 11th Baisakh. All. save one, record the number 
of the notes purchased as H does. 


_ The note was found to be forged, and in .Tulv 1885 the police [274] 
visited Lakhaprosad’s shop in Behar. He showed them Exhibit X in his 
with them to the thannab, was there shown the note, and 
said he had sent it to Rajapore: that he bad bought of Damri Sanichar 
and Itwari (the prisoner), and that Itwari was the person who actually 
^Id It. Search was then made for Itwari, hut he was not found until 
March last, when he was arrested by the chowkidar of Luckhiserai, at 
•^ugra, eight miles from that place. 


The evidence as to the fact of the sale by the prisoner is that of the 
wi nesses we have above referred to, Lakhaprosad, and witnesses Nos. 4, 
.0. 7 and 8, who corroborate him ; Nos. 5, G and 7 depose to having seen 

Sabo, who met Lakha and prisoner 
tbe street, says he then saw the endorsement, flo says, too, that he 

®^*3 handwriting. There 
con radictory evidence as to whether W was in prisoner's hand or nob. 

knowledge, the fact, if proved, that W. the forged oudor- 
olusw -f was on the note when he sold it. would be con- 

priaoTf V ^°®^P^3ioed. A part of the case for the prosecution was that 
been when it became known in Bebar that the note had 

BalefavK*’ This was about three or four mouths after the 

oiroTitnak taken place. His absconding under these 

tbree-Qu or being out of the way until arrested one and 

fiUninkiftn^f^ ^- 1 ^^ afterwards, would strengthen, if unexplained, the pre- 
of guilty knowledge. The prisoner was defended by two vakeels. 



1887 

AUG. 29. 

Criminal 

Refer¬ 

ence. 

13 C. 269. 


INDIAN DECISIONS, NEW SERIES 


15 Cal. 275 


[Yol. 


1887 

AUG. 29. 


Criminal 

Refer¬ 

ence. 

♦ 

15 C. 269. 


He calied no ^vitnesses. He simply denied the sale and said he had 
been separate from his brothers for three years. 

The case was, we think, explained to the jury in satisfactory manner 
by the Sessions Judge. The jury, after retiring for half an hour, returned, 
and in answer to questions put by the Court, the foreman stated: They 
wore unanimous the uote was forged. Tnree found it not proved that 
prisoner sold the note ; not proved that X was written by him. Two found 
that he did sell the note and wrote X when he sold it. Three found it not 
proved that he abscoudea ; two found it proved that he did. Four found 
[275] that W was written by the same band as X : one found the 
contrary. The two who found prisoner did sell the note had come to no 
finding whether he did so knowing it to be forged. They were then 
desired to retire; the two. who round nrisoner had sold the note, to find 
whetlier he did so, knowing it to bo forged : and as to all the jury, for a 
finding whether the sale to Damri Sanichar stated in W took place. In 
answer the foreman said : Only one, myself, finds it proved that accused 
when he sold the note knew it to be forged.” They all found that the 
sales stated in W never took place. These findings amount to an acquittal 
by a majority. With this the Judge wholly disagrees, and submits the 
case under s. 307. 

It is argued for the accused that the verdict cannot be set aside unless 
it can he shown to be perverse and njanifestly wrong, and that as there 
aro certainly infirmities in the evideuce for the prosecution in the present 
case, the jury cannot be said to have been perverse in rejecting 
the whole case made against the prisoner. The Empress v. Dhunutn 
Kazae (l), Queen-Empress v. Mania Dayal (2), and Solcjnan v. Bittou (3), 
were citeti by the pleader for the accused. The vakeel for the pro¬ 
secution relied ou Empress v. Mukhun Kumar (4) amongst others. Tht 
Empress v. Dhunum Kazee (1) and Queen-Empress v. Mania Dayal (2) 
were cases in which the Court did not disagree with the verdict. In each 
case, the Court, on the whole, approved of the verdict. They are not autho¬ 
rities for the position that the Court, although disagi'eeiog with the verdict, 
will not set it aside unless it appears to be perverse. In Reg v. Khanderav 
liajirav (o) West, J., says, referring to s, 263 of the former Code of 
Cuminal Procedure: * * ■' The whole case is opened up, * * * tbe 
functions of both Judge and jury are cast upon the Court and this differ¬ 
entiates our position very widely from that of the Courts in England.” 

■ Notwithstanding this difference however 
we still desire to be guided, as far as may be, by the analogies 
of the English law. It is a W’ell-recognized principle that the Courts in 
England will [276] not set aside the verdict of a juiy unless it be 
perverse or patently wrong, or may have been induced by the error of the 
Judge. W’^e adhere generally to this principle, notwithstanding our large 
discretionary powers.” W^e think that the argument founded on these 
words may be pressed too far. No doubt, the manner ip which Eoglish 
Courts deal with the verdict of a jury in civil cases, as for instance Belcher 
y. Prittie (6), must always to some extent assist the Courts in this country 
in the exercise of the duty imposed upon them by law of considering under 
s. 307. in criminal cases, the verdict of a jury here : a body similar in 
some respects to the jury in England and intended, so far as can be, to 
discharge similar functions. But we think the degree of influence to be 


(1) 9C. 53. 

U) 1 C.L.R. 275. 


(•2) 10 B. 497. 
(5) 1 B. 13. 


(31 L. R. 8 Q.B.D. 176. 
(6) 10 Bing. 408. 


768 



VII.] QUEEN-EMPRESS V. ITWARI SAHO 15 Cal. 277 

given to this consideration must depend in some rueisura upon the closeness 
of the analogy which may exist between the nature and functions of the 
English and of the Indian tribunals. Apart from the circumstance that 
the English law on this subject relates to civil, and tbe Indian to cri¬ 
minal cases, exclusively, the analogy is not always a close analogy. 
The unanimous verdict of a jury of twelve is in respect of weight a different 
thing from the decision by a majority or even from the unanimous deci¬ 
sion of a body of five or seven or nine. The Indian Courts are expressly 
made Courts of Appeal on facts : the fuuctions of the English Court in 
this branch of tbe law go no higher, in cases where verdicr.s are set aside, 
than the ordering of a new trial. The present Lord Chancellor says in 
the last case decided in the House of Lords on this subject--Metropolitan 
Railway Co. v. TFrii/Zi^ (1); If a Court not a Court of ApueuI in which 
the facts are open for original judgment, hut a Court which is not a Court to 
review facts at all, can grant a now trial whenever it thinks that reasonable 
men ought to have found another verdict, it seems to me timt they must 
form and act upon their own view of what the evidence in their judgment 
proves.” We refer to the passage, because it marks in vigorous language, in 
the early portion of it, the distinction between the two classes of tribunals 
to which the English and the Indian Courts do, in this matter respectively, 
belong; and perhaps in the latter indicates that Courts which have to de¬ 
cide [277] on facts can hardly abstain from examining all the evidence and 
forming their own view of it. The case in which these observations were 
made seems rather to modify the terms of the old English rule as stated in 
Reg V. Khanderav liajirav (2). The word “ perverse ” is no longer approv¬ 
ed. Lord FitzGerald in The Metrepolitan Railu ay Co. v. Wnnht (1) says : 

If my recollection does not mislead uoe, we have departed in this house 
in several instances from the old rule which introduced the eioinent 
of perversity,’ and have substituted for it that the verdict should not 
be disturbed unless it appeared to be not only unsatisfactory but unreason- 
able and unjust. Tbe question, thus, for your Lordships' consider¬ 
ation is whether the evidence so preponderates against tbe verdict as to 
show that it was unreasonable and unjust." Lord Herschell, L. C. says: 

The verdict ought not to be disturbed unless it was one which a jury 
viewing the whole of the evidence reasonably could nob properly find.” A 
rule which should apply by analogy bo the consideration of cases under 
8. 307, the principle laid down by the Lords, would seem somewhat 
less peremptory and confined than one framed upon the terms of tbe 
older cases. But we own that we should find it difficult, apart from 
wy authority in this Court, to hold (at any rate as to s. 307) that any 
rule founded upon such an analogy should be adopted in restriction of the 
exercise of tbe discretion of the Courts. There is an essential difference 
between the functions of the Courts in the two cases. The English Court 
has no power of finding on facts in any case. That is a power expressly 
^veu bo, or rather imposed upon, the Indian. A complete analogy 
^bween the two will arise, if the latter refuses to exercise that power. In 
^9 V. Khanderav Bajirav (2) it is to be observed that the language of 
is very carefully guarded, more so than that which has been 
head-notes of cases) subsequently used,—" we desire to 

1 ?°’ analogies of English law,” “ we adhere 

generally to this principle; ” and later on “ it is our duty to satisfy ourselves 
wat tbe verdict is proper or at least sustainable.” 

(b L.B. 11 App. Gas. 166. (2) 1 B 1.9 
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1887 1)1 /l/u/.'/iiai Knviar (l) four cases are referred to by Markby, J., 

AUG. 29. [278] in his jiKlgment—T/ie Queen v. Ram Churn Ghose (2); The Queen v. 

Shnvi Raqdi (3J: The Queen v. Ilaroo Manjhee (4); The Queen v. Wuzir 
CuLVTNAT. ( 5 ). There was ooe not referred to by him—The Queen v. Nobin 

Chuu'ler Runerjce (6). In the first and fifth of these cases, the verdict of 
ENCE. set aside. In the second and third, in which there does not 

a[ireai' from the short reports to have been argument in Court, the verdict 
15 C. 269, was sustained In the fourth. Wuzir Miindul's case the Court expressly 
agreed with the jury and sustained the verdict. In these cases the learned 
Judges expressed substantially the same view, which, to use the words of 
the last case. Wuzir Miindul's, is that “ the verdict of a jury should not 
be interfered with, except where there is a gross and unmistakeable mis¬ 
carriage of justice. " Markby. J.. while agreeing generally with the opinions 
expressed by the learned Judges in these cases, points out that "we 
cannot lay down any fixed rules for the exercise of the discretion” 
of the Court. Chief Justice Garth in his judgment dissented from the 
view taken in Wuzir Mundul's case. He states bis opinion as follows: 

In the consideration of this case two questions have suggested themselves 
to my learned brothers and myself, which appeared to be of very general 
importance. .First, how far this Court is justified, in a case referred under 
s. 263 of the Criminal Procedure Code, in convicting a prisoner contrary 
to the express and unexplained finding of a jury ; and, secondly, whether 
this Court has power under Lhat section to order a new trial. With regard 
to the first of these questions, it appears to me that by that section the 
Legislature intended to vest in the High Court a very large discretion; 
and that it would be improper for us. if not impossible, to lay down any 
fixed rule by which that discretion should be controlled. The verdict of a 


jury, who are the legally constituted judges of facts, and have the advant¬ 
age of seeing the case tried and of hearing the witnesses examined, ought 
always, in my opinion, to command its proper weight; and the more una¬ 
nimous their verdict may be, and the less likely to have been induced or 
influenced by pre- [279] judico or error, the more entitled it should be to 
our respect and consideration. But tliere may be many occasions w’here, as 
it seems to me, little or no weight should be attached to their verdict; as, for 
instance, where, out of a jury ol five, three are of one way of thinking and two 
of another, and the presiding Judge agrees with the minority ; or where it 
is manifest, from the conduct of the iury or otherwise, that their minds 
have been influenced by a prejudice which has prevented them from form¬ 
ing a collect judgment. In the exercise, therefore, of my own discretion 
in cases coming before us under this section, I should not go so far 
as to hold with Mr. Justice Macpherson and Mr. Justice Morris in Wuzir 

Mtindul s case (5) that the verdict of a jury should not be interfered with, 
except where there is a gross and unmistakeable miscarriage of justice.’ 
Nor, on the other hand, should I consider myself justified in deciding any 
case according to my own views of the evidence, without giving to the 
verdict of the jury its proper weight. Each case in my view of the sec¬ 
tion should depend on its own circumstances.” We agree in thinking that 
this passage states, as closely as it would be safe to do, the sort of 
wei^ght which should be given to the verdict of a jury in a case referred 
under s. 307; and would but add to what is said by the Chief Justice 


O Jo O r • <21 20 W, R. Or. 33. 

3) 13 B. L. R. Ap. 19 = 20 W. R. Cr. 73 
(4) 14 B, L. R. Ap, 2 = 21 W. R. Cr. 4. 

(G) 13 B. L. R, 20=20 W. R Cr. 70. 


(51 25 W.R. Cr. 25. 
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this further consideration that. havinR lOf^ard to the terms of tho sectiou, 
the opinion of the Judge, who has had. as well as tho jury, an opportunity 
ot observing the witnesses, and has also had an ouportunity of watching 
the whole course of the trial, must have due weight given to it. 

In Makhun Kumar's rase the Court set aside an acquittal 
convicted of murder, and sentenced tho accused to ho hanged. It 

was in every way a decision which must be supposed to have been present _ 

to Che mmd of the Legislature when the new Code of Criminal Procedure IS C. 2B9. 
was passed. There is no indication, however, in that Code of any intention 
that the discretion of the Court should behmitod iu the maoDer approved 
of m some of the older cases, and disapproved of in Mukhun Kiwiar's case: 
and we think that the Legislature must have intended that the 
powers conferred by s. 307 should be fully—as thev must, no doubt, be 
1280J cautiously—e.xercised. We have referred to a large number of 
unreported cases under s. 2G3 of the Code of 1872, subsequent to 1878 and 
under s. 307 of the present Code of 1882. the latest being in February of 
this year before Petheram. C.J.. and Cunningham. J., with the result that 
the .Judges have not expressed themselves so as to limit the exercise of 
the discretion of tho Court in each case coming before it. 

We have given in this case full weight to the verdict, and to the 
opinion of the Judge and the reasons given by him for it: and we now 
state our opinion. Uoon the cardinal point in the case, uamoly. the sale 
by prisoner, the Judge aod two jurors hold it proved. The three other 
jurors say it is not proved. We think the latter are wrong. We have 
considered the evidence with care, and we think their view”can only be 
justified by attributing an excessive weight to those unfavourable comments 
to wl^ch. to a certain extent, the evidence for the prosecution is open. 

Tita Ram’s evidence, no doubt, is discredited. The evidence of Monohur 
and of Wazir, as well as that of Tita Ram, is suspiciouslv minute. But 
u it is not always safe wholly to discard evidence, a part of 

which may be open to suspicion. It may be that the details given by the 
witnesses for the prosecution of the circumstances of tho sale are suggest- 
^ to them by one who remembers the transaction better than they can 
do. But it is not unlikely, if the sale did take place, that thev should 
have some sort of recollection of it. The “goolmal ” about the note 
occurred not very long—about three or four months—after the alleged 
sale, and caused much stir in Behar. We cannot see any good 
reason tor wholly rejecting these witnesses, though we should not relv 
D their evidence alone. But without it. we think, the case against the 
Pnsoner is supported by strong evidence. The names of Damri and Sanichar 
®®^taiDly on the note when it was sent by Lalla to Rajaporo in 
e district of Banda. There can be only one conjecture, and it would be 
‘y a conjecture, suggested as a reason for doubting this part of the case 

is anything else’ 

negatived by his acts at the time. He puts the note in circulation in 

^>3 servants in Rajapore. He records the 

Hdnfi examined the entry 

to T criticised in argument. We see no reason 

uouot Its genuineness. When the note is found to be forced 

itfrLsavs at once he <rot 

Itwan’s name is fraudulently inserted in hIv 

Itwari’B 2 strongly corroborates him. Now if 

P»ge over IT" """" ^ by writing the whole 

B over again. An examination of the page, and of the position of 
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1887 Itwari's name in it, where it is partly in one line and partly in another, 
AUG. ‘29. and wliere the entries all fit in exactly, shows this. What time was 

— there for Lalla to do this? Supposing he had time and opportunity 
Crimin.\L to do it, why should he do it? Why not name Damri and Sanichar? 

Refer* If Lalla's story is false, be must, unless he is in league with the 
KNCE. police so as to have bad an opportunity given him of concocting H, 

— have heard of the notes being forged before the police went to his house, 
15 C. 369. liiu'fl prepared II for the purpose of charging Itwari, have bad his story 

ready then, and have thon, or since, secured the complicity of the 
other witnesses in a nefarious conspiracy. Why should he? There is 
no reason suggested for his naming Itwari untruly. Assuming it to be a 
matter of absolute indifference to him, whether or not he commits forgery. 
])orjury and subornation of perjury, why should he take all this trouble? 
Again the note, after having passed through several hands, was stopped 
by the Bank at Lucknow. It is not suggested that Lalla had any dealings 
or communication with Lucknow, and therefore it is very unlikely that 
he heard more of this note after he despatched it until it was put into 
tlie hands of the police. 

In expressing dissent from a conclusion upon facts come to by other 
minds, we are indisposed, when we can avoid it, to use epithets as a 
mode of signifying that dissent. We should not say that the three 
jurors are either perverse, or manifestly wrong, or unreasonable. But we 
do say, that we think the evidence so much preponderates against their 
opinion, that we disagree with their verdict. We think it proved that 
Itwari sold the notes. We also agree with the two jurors who found 
chat he had absconded. The evidence, we think, proves this. We 
cannot account for the negative finding on this point of the other three 
[282] save on the supposition that they supposed that to establish this 
it was necessary that proof should be given that he had been actually seen 
in the act of absconding, which is not the case. His absconding, under 
the circumstances, is itself strong evidence of guilty knowledge. But W. 
is conclusive. It is immaterial whether he wrote it or not. It seems 
probable that he did, though he should not find against the opinion of the 
jurors on this point. But he sells a note purporting by an endorsement 
on it to have been sold to his firm, and it is proved that it was not sold to 
his firm by the persons named in the endorsement. The conclusion is 
irresistible. Upon the evidence, we find that he sold the note knowing or 
having reason to believe it to be forged. We convict him, therefore, 
under ss. 4G7 and 471, Indian Penal Code. As to the sentence, the 
offence is a very serious one, and is calculated to do almost incalculable 
injury to the public. For the protection of the mass of the trading com¬ 
munity whose whole business would become disorganised by such a crime 
as this unless severely repressed, we think it necessary to impose a very 
severe sentence, and we sentence Itwari to rigorous imprisonment for seven 
years. 


K. M, c. 


Verdict set aside and accused convicted. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Wilson, 

and Mr. Justice Tottenham. 


Okhoymonev Dasee U'lamUff) V. Nilmonev Muelick 

{Defendanli.' [2ud December, 1887.] 

Will—Construction—Gift over on failure of jirior devise, 

A testator made the fc'llowing disposition by his will : *' 1 appoint my brother 
iV sole executor o{ my esute and effects alter my decoHse. who shall pay all my 
debts and collect all outslandings. Mv wife is supposed to be in the family way. 
Should she bring forth a male, m that case he will be the sole heir o( my pro¬ 
perty and effects on his atiaining proper age. If, on the other hand she is 
delivered of a female child, all the expenses ol her marriage or maintenance till 
that period should be defrayed [283] from my estate. 1 also wish that she 
should receive a Ipgacy of a Oovt-rnmont 4",, promissory note for Rs. 2,000on 
her attaining proper age. In case my sow dies before auaining proper age, all 
iity estate and property should be taken pissession of by my brother, lly wife is 
to receive a Government 4"., promissory note for Rs. 1,000 as a legacy, and is to 
be maintained from ray estate if she coniibuts to live in our family dwelling 
house under my brother’s protection. 

The child with which the widow was ejicien/e turned out to be a daughter: 
Held, that the clau:ie in italics was one purporting to give the property, and not 
only the management of it, to N, tbc power of managemeut having already been 
given him in .ippointiog him executor; that the provisions for maintenance of the 
widow, and for the marriage expenses ol the daughter, tended to show (putting 
aside the legacies) that the widow and daughter were not to take the larger 
estate which they would have sueccssuely taken as bein sees ; and that the wife of 
the testator not having borne to him a si‘n. and the apparent iuteoiion of tbc 
testator having l>efcu to give the rsiale to A’, if the son did not take, or if the 
estate to the son failed by reasi n of hts not attaining proper age. the gift over to 
N, on the principle laid down in Jones v. ll^esfcomb <lj, took effect on failure of 
the gift to the sou, even though such failure was not in tbc precise manner ex¬ 
pressed in the teims of the gilt. 

[F-. 33 C. 947 = 3 C.L.J. 502 = 10C.W.K. 695. ] 



Appeal from the decision of Mr. Justico Trevelyan, dated the lltb 

July, 1887. 

This was a suit brought on the 14th December, 1885, by one Okhoy- 
money Dasee. the widow of Hurrynaraiu Mullick, against Nilmoney 
Mullick, a brother of her late husband and sole executor of his will, to set 
aside the will of her late husband, or in the alternative to have it declared 
that, notwithstanding the will, she was, in consequence of a failure in the 
provisions thereof, entitled to the property referred to therein as heiress. 

Hurrynarain died on the 25th December 1860, having made a will in 
the English language, which was as follows ; »‘I, Ilurrynarain Mullick, of 
Coloobollah, in the town of Calcutta, in sound mind make this my last 
will and testament, and appoint my brother Nilmoney Mullick the sole 
executor of my estate and effects after my decease (which God forbid) who 
shall pay all my legal debts and collect all my outstandings. That 
wife is supposed to be in the family way; should she bring forth 
Iissue in that case he will be the sole heir of my property and 
1284J effects on bis attaining proper age. If, on the otherihand, she‘is 


j . , Original Civil Appeal No. 26 of 1867 from a decision of Mr. Justice Trevelyan, 

11th July 1887. 

(1) 1 Eq. Cas. Abr. 245. 
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1887 delivered of a female child, all the expenses of her marriage and mainte- 
Di ^'2 nance till that period should he defrayed from my estate. I also wish that 
Appp shall receive a legacy of a Government four per cent, promissory note 

1 hAi, foj. Company’s rupees two thousand on her attaining proper age. In case 
FROM my son dies before attaining proper age, all my estate and property should 
ORKilNAL he taken possession of by my brother Nilmoney Mullick. 

Civil is to receive a Government four per cent, promissory note 

Company’s rupees one thousand as lagacy, and she is to be maintained 
15 C. 282. from my estate if she continues to live in our fanaily dwelling-house 
under my brothers protection. Company's rupees two hundred is to be 
given to the District Charitable Society of Calcutta.” 

Huriynarain at his death left him surviving the defendant, his eldest 
and only surviving brother, and the plaintiff, who was then of the age of 
fifteen and who was then cnciente, bis sole widow, and she in due course, 
after the death of the said Hurrynarain, gave birth to a daughter named 
boudaminee. who in March 1872 was married to one Manick Lall Dhur, 
to whom she bore a son Vasudev, on the 1st November 1884. 

On the death of Hurrynarain the defendant took out probate, of the 
said will, and took possession of all the property, moveable and immove- 
aple, of which Hurrynarain had died possessed. 

On the 14th December 1885, the plaintiff brought this suit against 
Nilmoney for the purposes above mentioned, alleging certain matters, 
other than those mentioned above, for the purpose of showing that limi¬ 
tation did not run against her, hut which facts it is unnecessary to set out 

for the purpose of thjs report, which is one on the construction of the will 
of ilurryoarain. 

The defendant claimed to be entitled under the will to the property 

0 t by Huriynarain, but contended that whether or no the will gave the 

property to him, yet in any case the plaintiff’s suit was barred by 
limitation. 

^ Mr. Justice Trevelyan, before whom the case came on for hearing, 
alter stating that the two points for decision were, (1) what was the true 
construction of the will of Hurrynarain, and (2) was the plaintiff’s claim 
barred by limitation, was of opinion on [283] the first point that the will 
8 lould be treated rather as a Bengali will than as an English one; that the 
class of cases headed by Jones v. JVestcomb (l) did not have any real appli- 
cation to the case, the real question in determining the construction of 
the will being what was the intention of the testator. That it was clear 
that, unless the heiress was distinctly disinherited by the will, and her 
heritage clearly given to some one else, she must succeed on the issue as 
to what was the construction of the will. 

That the clause in case my son dies before attaining proper age 
all my estate and property should be taken possession of by my brother 
Nilmoney Mullick, did not show any intention by the testator to 
give his brother any beneficial interest in the property. Bengali wills 
making usually a clear distinction between possession and ownership: a 
right of ownership being denoted by the word malik, or in the case of a 

® present, by its English equivalent otoner or proprietor, 
and the gut made more evident by some such expression as “no ono shall 
raise any objection ' ; that, on the other hand, where mere possession 

manager was intended to be conferred, an expression - 
_or its English equivalent possession, was used ; 

(1) 1 Eq. Cas. Abr. 245. 
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but that the word possession, as used in the present will, meant the 
possession of an ea:ecnfor or manager, and that there being no beneficial 
giftto Nilmooey MuUick, there was an intestacy as to the residue of the 
property, and that, therefore, the plaintiti was entitled to succeed as heiress. 
But, on the second point, yi3., that of limitation, the loaruolJudgo held 
that the plaintiff’s suit was barred except so far as the legacy of Rs. 1,000 
was concerned, under s. 12.3 of sch. II of the Limitation Act, and there¬ 
fore dismissed her suit. 

The plaintiff appealed on the point of limitation, and the defendant 
preferred across appeal on the ground that an erroneous coustruction bad 
been put upon the will, the devise over being good. 

The Advocate-General (Mr. Paul) Mr. Piujh, and Mr. Bomierjee, for 
the appellant. 

Mr. Woodroffe, Mr. [lill, and Mr. Stoknc, for the respondent and cross¬ 
appellant. 

[286] [Such of the arguments of Counsel on either side as did not 
refer to the question of construction of the will have been omitted, the 
decision of the appellate Court turning only on the point of construo- 
tioD. 
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The Advocate-General (Mr. Paul) and Mr. Pu<ih opened on the question 
of limitation. 


Mr. Woodroffe for the cross-appellant and respondent.—The Court 
below, whilst holding rightly on limitation, has erred on the construction 
of the will in not holding that the estate vested in the defendant under the 
will. The testator did not ^ mean his son to take unless be attained 
majority, nor did he mean that any daughter that should be born should 
taketho property. The defendant wa.s in possession as executor from the 
moment of tbe testator’s death ; the words “ taken possession of" indicate 
that the possession which was bo he taken by the defendant in a 
certain event was of a different character from that under which he was 
holding before ; the wife’s legacy clause stands apart from the other portions 
of the will; there is nothing to sever tho maintenance from the legacy 
if she continued to live in the family dwelling-house. As to the meaning 
of the words “ in case my son dies before attaining proper age,"see Tudor's, 
L. C. on Real Property, 769 \ Jones v. WcstconibiX), which lays down that 
a devise is good even if the contingency on which the devise is bo take 
effect does nob happen ; see also Warren v. liudall (2). There cannot be 
adevise over aftera devise bo a non-entity ; the testator cannot have sup¬ 
posed that if there was no son that the son non existent should attain 21. 
Section 116 of the Succession Act illustrates a case of the same class as 
^^s V. Westcomb (1), and that section has been incorporated into the 
Hindu Wills Act. See also Hallw. Warren (3j; Avehjn v Ward (4); Mackin- 
^ V. Sewell (5). I submit the clause in the present will should be read 
in the event of my wife not having a son at all, or not attaining full 
to my brother.” 


• [The Court here called upon Mr. Pugh on tbe question of construc¬ 
tion.] 

[287] Mr. Pugh .—The English authorities are no guide, save so far 
■M laying down the principle that you are to see what are the intentions of 
kh , I submit (1). unless there are clear words disinheriting 

he heir, he cannot be disinherited ; (2), that there is no gift in the words 


lit i 2i5. (21 4K. & J. 603. (3) 9H. L. 420. 
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“ taken no'^se^sion of(3), that there was no intention on part of testator 
to 3isinlinrit his widow and daughter: and (4), that there is no beneficial 
to Nilmouey. possession being treated as distinct from ownership. 

There cannot he in Hindu law a eontineent gift of this kind with no 
intervening estate ; a gift of the fee, not to come into operation until ten 
years after the death of the testator, is void, inasmuch as there is an inter- 
mediato estate, and the heir would have come in, and he cannot be turned 
out again. An estate cannot be left without an owner even for a 
time Kinnam Asima Krishna Deb v. Kumara Knmara Krishna, 
Dch (1). Tlib right of succession under Hindu law is a right which 
vests iniinediatelv on the death of the owner of the property. Mayne, 
paras. 122, -jl-j. (Wilson, J.—The question is not whether there is an 
intention to disinherit the heir, but whether there is an apparent intention 
to give to some one else. I In the case of Lalhibhai Bapubhai v. Manku- 
rarbai (2), the woids of the will were stronger than the words here, and 
it was held that tlie heir was not disinherited. Section 116 of the Succes¬ 
sion ,\ct is not intended to interfere with the Tagore case, that section in¬ 
cluded cases cf lapse, which are not included in the English cases on which 
the section is supposed to he founded. A second gift never takes effect 

unless the first gift has become indefeasible— see Theobald on Wills (3rd 
Ed.). 446. 

[rLTliERAM, C. J.—The case of Doc a. Hunt v. Moore (3) seems to 

be in ijoinfc.) In Montriou s Hindu Law, p. 129, there is a form of a 

will given in which the testator wished to cut out bis daughter and daugh¬ 
ter’s son. 


JUDGMENT. 


Tlie judgment of the Court was delivered by 
Wilson J., (Petheram, C. J., and Tottenham, J., concurring)— 
Tins w'as a suit brought by one Okhoymoney Dasee, the [288] widow 
of a person named Hurrynarain Mullick, who died on the 25th December 
1860. haying previously made his will. She claims to be entitled to her 
husband s property as his heir, and asks In the first place, practically, 
that the will be set aside. Then in the alternative she prays, notwith- 
standing the will, to have it declared that there has been a failure in the 
piovisions of the will, and. consequently, an intestacy under which sb& 
is entitled. 

The defendant is a brother of the deceased, and claims to be entitled 

under the provisions of the will of the deceased to the property left by 

him. A second defence was raised, viz., that whether the will did or did 

not give the pioperty to the defendant, the plaintiff’s suit is barred by 
limitation. 

The learned Judge who heard the case came to the conclusion thatr 
notwithstanding the terms of the will, the plaintiff as his heiress-at-law 
was really entitled to his property, the property not passing to the 

on the other hand, that the 
plaintiff s suit was barred by limitation, and accordingly dismissed the 
suit. Before us the argument has gone on both of these' questions, and 
1 propose to deal with the principal question—the question which goes to 
the merits o the case, viz., under the will and in the events that have 
happened, wlio really did become entitled to this property The terms of 
the will, so far as they are material, are these : “ I appoint my brother 


(1) 2 BX.R.O.C. n 


(2) 2 B. 388. 
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Nilmoney Mullick my sole executor of my estate and ellects after my 
my decease, who shall pay all my le^al debts and collect all out.stanflings 
and then it goes on: “ My wife is supposed to Le in the family way. 
Should she bring forth a male issue, in that case ho will be my sole heir of 
my property and effects on his attaining proper age. If. on the other hand, 
she is delivered of a female child, all the exi'enses of her marriage and 
maintenance till that period should he defrayed from niy estate. I also wish 
that she shall receive a legacy of a Government four per cent, promissory 
note for Company’s rupees two thousand on her attaining proper age.” Then 
comes the imponant clause : “ Jn.case my son dies before attaining proper 
age, all my estate and property shouhl betaken possession of by my biotner 
Nilmoney Mullick.” IIo then geos on : “ Jfy wife is to receive a Govern- 
raent four per cent. [289] promissory note for Company's rupees one thou¬ 
sand as legacy, and she is to be luaintaineil from my estate if she continues 
to live incur family dwelling-house under my brother's protection.” lie 
also gives Rs. 200 to the District Charitable Society, and there the will 
ends. The precise portion of the will which we have now to coustrue is 
that in which he says, in case the son dies before attaining majority all 
bis estate should bt* taken possession of by his brother Nilmoney Mullick. 
But that clause cannot be construed unless it be read in connection with 
the other clauses of the will. 

The first question witli roferenco to that clause is : Is it a clause 
purporting to give any property to Nilmoney at all, or, is it. as the learned 
Judge in the Court below has held, only a clause relating to managenient. 
I think it is a clause piirpoitirg to give the property, and I think so 
principally for these reasons. By appointing Nilmoney as e.xecutor of 
the will, and directing satisfaction of certain charges out of the pro¬ 
perty, I think, whatever may bo the legal position of an executor 
according to the erdirary rules of Hindu law. he meant to give the 
executor such powers ol marag^ment as were necessary for discharging 
those duties which he has imposed upon him by the will. Amongst those 
duties is the duty of providing for the maintenance of the widow, and 
the maintenance and marriage expenses of the daughter. And that main¬ 
tenance was to be provided by Nilmoney, and by nobody else, as appears 
clearly from the conditioo as to the widow residing under his protection 
in the family dwelling bousf-. Tlius by appointing Nilmoney as executor 
of this will he had, as it seems to me. already given him all the power of 
control that was necessary fer the puiicses of the will. To me it 
appears that if you read the latter clause which is said to bo one of 
mere management, as a clause of mere management, you piacti- 
cally give no effect to that portion of the will, because, as I said before, all 
the powers necessary for carry ingout the trusts of tbe will bad been given 
already, and no powers of mere management not necessary for the purposes 
of the will could he given as against an heir-at-law who claims nob under 
the will but adversely. The result would be to reduce the provision to 
a dead letter, and we ought not to construe the clauses of a w'ill in such 
L290] a way as to bring about that result, if we can construe them in 
such a way as to make them operative. There are other clauses of the 
will tending to show that the words in question are a gift of property. In 
the first place, I do not agree with the learned Judge who heard the case 
m thinking that tbe specific legacies and bequests given to the widow 
and daughter afford no indication that the property baa passed away from 
hem. I think the provision for tbe maintenance of tbe widow and mar¬ 
riage expenses of the daughter tend to show, putting aside tbe legacies, that 
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they wore not to take the larger estate which they would take successively 
as heiresses, and which would of course include everything that was 
given them. The clause, again, which says that the widow is to be main¬ 
tained if she continues to live in the family dwelling house, and under 
the protection of the brother, seems to me very strong to show that the 
brotier was to be her protector by reason of his possessing the property. 
I think, therefore, that the clause is a clause purporting to convey 
the property and not to give the mere management of it. 

The next question, then, is, has that clause taken effect in the events 

which have happened ? In order to see-that we have to read that clause 

with the prior clause rurporting to give an estate to the son who the 

testator hoped might be born. I think it is important that in this country 

we should certainly not be more strict in construing wills than are the 

Courts in England. On the contrary, I think it is our duty, and it has 

been so laid down repeatedly by the Privy Council, to endeavour in the 

case of every will to find out what the real intention of the testator was 

which ho intended to express in bis will, and to look to that rather than 

to the precise language he has used. Here is a man about to die leaving 

his wife pregnant; he is unable to tell whether the child which is in the 

mother s womb is a l)oy or a girl, and he has a brother. He, therefore, 

rnakes a w'ill giving the property to the child in certain terms, and then 

gives a gift over to the brother. If we can give effect to the apparent 

general intention of the testator to give his estate to the child, 

if the child should be a boy. and to the brother if a boy did not 

take, or if the estate to the boy failed, wo are bound to do so [29l] 

in accordance with the principle repeatedly laid down and acted 

upon in the Courts in England in construing wills, and especially in the 

well known case of Jones v. ^Vestcomb (1). and other cases which may all 

be found collected in Williams on Executors, Part III, Book HI. Chapter 2. 

s. 6. Consequently, I think, we are bound to hold that the gift over to the 

brother takes effect on failure of the first gift, in whatever mode that 

failure takes place, even if it be not in the precise manner expressed in the 

terms of the gift. The precise mode contemplated in the terms of the 

gift was the son’s dying before reaching his 21st year: I think wa should 

give effect to the gift over when the first gift fails'bv the male child never 
existing. 

Then what were the gifts to the child and to the brother? Sneaking 
for myself, applying the principles on which. I think, wills should be con- 
struea, and reaaing the two gifts together. I should feel little hesitation 
in saying that, if the event bad turned out as the testator hoped, the 
e ec 0 e will would have been to give a vested estate to the child 
from the testator's death, with a gift over to the brother on that 
estate failing for any cause. If this be so, it seems to me to follow that 
the fust intended estate failed at the time of the testator’s death. There 

was an uncertainty about the fact, because it could not then be known 

what was the sex of the child in the mother’s womb, but the child was a 
prl and not a boy ; and therefore the estate, which it was intended to give 

0 e possi e oy, failed, and failed then. The consequence was that the 

secoD gj in avoui of Nilmoney took effect then. But supoosing 

. 1 construction of the will, and sunposing the testator 

ought to be considered to have contemplated giving a'vested estate to the 
_° ° butt, still I think the result would be the same, for I think 


(1) 1 Eq. Cas. Abr. 245. 
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the gifb over to Nilrooney operated so as to pass to him everythinc that 
did not pass uoder the first gift. In any view of the case, therefore, it 
appears to me that this is a clause purporting to give tlie property to 
Niimoney : that in the events which have happened that gift has taken 
effect, and did so on the death of the testator, although the fact could not 
he ascertained until the hirth of the child. 

[292] As regards that part of the case which relates to the question 
of limitation, on which the Judge in the Court helow decided the case. I 
desire to guard against saying anything which could seem like dissent 
from the view which the Judge has expressed. In the view that we have 
taken of the principal question it is unnecessary to deal with that question. 
I think that this appeal must be dismissed with costs. 

Appeal dimissed 

Attorneys for appellant: Messrs. Sen (f Co. 

Attorneys for respondent: Messrs. IVaifcin.s t£ Co. 

T. A. p. 
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APPEAL FROM ORIGINAL CIVIL. 

BeJore Stir W. Comer Petkeram, Kt., Chief Justice, Mr. Justice 

Wiisou and Mr. Justice 'I'ottenkam. 


SOROLAH DoSSEE {Plaintiff} v. BHOOBUN MOHUN NEOGIIY 

AND OTHERS {Dcfciulants). 

Unnopoornah Dossee [Plaintiff) v. Bhoobdn' Mohun Neoghy 
AND OTHERS {Defendants}.'* [23rd January, 1888.] 

Bindulaw, Partition — Beti<jal School of Lav'—Partition by sons — MoOier's share on 
partition^Succession to share given to a mother on partUxon. 

Under tbo Bengal School of Law the share which a mother takes on partition 
among her sons is not taken from her husband's estate either by inheritance or 
by way of survivorship in continuation of any pre-existing intoce.st, but is taken 
from her sons in iicu of, or by way of provision (or. that maintenance for which 
they and their estates arc already bound; aud cn her death that share goes 
back to her sous from whom she received it. 

tP-.27C. 77 (80); IIC.W.N. 239 1242); Commented upon, 28 M. U8); R., 19 C. 
26 (33); 20 C, 682 (686); 27 C. 661 (553); 6 C.W.N. 906(911); 31 C. )065» 
8 C.W.N. 763 ; 9 C.L J. )28 (130l==3 Ind. Cas. 304; 12 C.W.N. 808 = 8 C.L.J. 
489; D.. 36 C. 76=12 C.W.N- 1002=1 Ind. Cas. 523.] 


Appeal from the decision of Mr. Justice Trevelyan, dated 2nd 
April 1887. 

On the 10th September 1868. one Rajendar Chunder Neoghy, a 
Hindu, governed by the Bengal School of Law, died intesiato, leaving him 
surviving three sons—Ram Chunder, Bhoobun Mohun and Hurry Doss, 
4nd also a widow named Rakhal Money Doasee and his mother Goluck 
Money Dossee. 

Oo the 19th September Ram Chunder (3ied intestate, leaving him 
surviving Unnopoornah Dossee, his sole widow and heiress. 

In 1868 Unnopoornah brought n suit against Bhoobun Mohun, 
Uoluck Money, Hurry Doss and Rakhal Money Dossee for [293] 

Original Civil Appeal No. 18 of 1887. against the decision of Mr. Justice 
^welyan. dated 2Dd April 1897. 
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partition of the estate of Rajender Chunder Neoghy, and obtained 
therein a decree on the 16th March 1869. under which a one-fourth share 
was allotted to her, and another one-fourth share to each of her brothers- 
m-law. and the remaining fourth share toRakhal Money. Rakhal Money 
died on the 18th February 1884. Subsequently to her death, disputes 
Original having arisen between Hurry Doss and Bhoobun Mohun as to the source 
Civil. "'‘^'ch certain properties in the possession of Rakhal Money at her 

neatn liad been derived, Hurry Doss brought a suit against Bhoobun 
lUohun lor the purpose of as ceitaining his right in the prouerties belongiag 
to the estate of Rakhal Money : and at or about the same time Unno- 
poornah brought a suit against Bhoobun Mohun and Hurry Doss fora 
decIariUion that she was entitled to a one-third share of the properties allot¬ 
ted to Rakhal Money under the partition decree of t he 18th March, 1869. 

On the 14th June 1886. Hurry Doss died, and before these suits 
came on for hearing Sorolab Dossoe, the sole widow and heiress of Hurry 
Doss, was put upon the record in his place. 

These two suits wero by an order of Court amalgamated and heard 
together, and on the Jnd .Vpril, 1887. the following judgment was deliver¬ 
ed therein by Mr. Justice Trevelyan :— 

In these eases the only matter which it is necessary for roe to con¬ 
sider involves a question of Hindu law which, except in a case before 
Mr. Justice Pigot. to which I shall hereafter refer, does not seem to have 
ever been determined. The question is. what on her death becomes of the 
property allotted to a Hindu mother on a partition between two of her 
sons and the widow of a third son. 

Chunder Neoghy died intestate m the 10th Sentember 
1808. leaving three sons—Ram Chunder. Bhoobun Mohun and Hurry Doss, 
and a widow Rakhal Money. On the 19th of the same month Ram Chunder 
died, leaving a widow Unnopoornah. Unnopoornah brought a suit for 
partition against her two brothers-in-Iaw and her mother-in-law and on 
such partition a one-fourth share was allotted to her, another one-fourth to 
each of her brothers-in-law, and the remaining one-fourth to her mother- 
in-law. Rakhal Money died on the 18th February 1884. leaving [294] 
her two sons surviving her. One of these. Hurry Mohun. has since died. 

ihequestion here IS whether the one-fourth share which was allotted to 

her on partition is to he divided between her surviving son Bhoobun Mohun 

and the Widow of Hurry Doss, or between Bhoobun Mobun. the widow 

of Hurry Doss, ana Imnopoornah. There is no Hindu text expressly in 
point. It was for sometime a question whether the share which a Hindu 
mother took on partition between her sons was her atridhun, or whether 
she had a life or rather a limited, interest therein. It is now established 

any greater estate than that of a 
u ow, a indu daughter, or a Hindu mother who succeeds to her 
son s property ; it is also clear that it is not stridhun. 

c? // which I have here to determine was raised in a case of 

i>utiya Suttye Ghosaulv. Snttyanund Ghosaul, before Mr. Justice Pigot: 
and although it was unnecessary to decide the question. Mr. Justice Pigot 
expressed an opinion tdat on the mother’s death her share would revert 
to the then heirs of her husband. That learned Judge in expressing this 
opinion did not give any reasons for his opinion, and such opinion was- 
not necessary for the purpose of deciding the particular application. With 

nnlll ® for that learned Judge’s opinion. I feel myself 

unable to follow it in the present case. 
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In the lasfc edition of bis Vyavasiho. Darpana, Shama Churn Sircar 
says this at paragraph 598 : “ This share which is given to a mother on 
the partition as above is given to her in lieu of maintenance, and means 
allowing also for the performance of religious acts ; and it reverts after her 
death to those heirs of her husband out of whose portion that share was 
allotted to her; ” and Jagannatha says : She cannot alienate the above 
or apply it to a purpose other than that for which it is given her by them 
who were bound to maintain her from her husband’s estate, and who will 
receive it back after her death when it is no longer required to be so set 
apart.” This shows, 1 think, that the share reverts to the persons out of 
whose shares it was allotted. On the death of Rajender Chunder Neoghy 
the whole of bis estate vested in his sons, and on the death of Ram 
Chuuder his undivided one-tbird share vested in Unnopoornah. I do 
not [295] find any authority for saying that on a partition a portion 
of the shares of the sons is divested. The sous have to maintain 
their mother out of the property which they derive from their father, 
and on partition they have to give her a share as a security and 
provision for her maintenance. When the necessity for maintenance 

w • 

ceases, i. e., when she dies, the property must, it seems to me, 
go back to the persons who were bound to maintain her, and who in 
pursuance of that obligation made over the prouerty to her. In the 
absence of any clear authority in the Hindu law I do not see how 
I could hold that the effect of partition would be that Unnopoornah 
would lose all right in the property. 1 think she gets the same share 
as she would have got if her mother-in-law had died before the partition. 
The share allotted on partition is merely a security for the maintenance to 
which the mother-in-law was entitled out of the estate. I must hold 
that Unnopoornah is entitled to a one-third share of the property which 
was allotted to her mother-in-law. The other questions were disposed* of 
by me at the hearing. 

Sorolah Dossee appealed. 

Mr. Woodroffe and Mr. Ecana, for the appellant. 

Mr. J^onnerjeemd Mr. C’/ia^fcryee, for the respondent. 

Mr. Woodroffe. —The question before the Court is to whom does the 
share allotted to a mother on partition descend—whether to the heirs of 
her husband, from whom such share was taken, or to such heirs of her 
husband as are living at the time of her death. To answer this question 
It should be considered how it is that the mother’s right to a share on 
partition accrues; the answer would go some way towards solving the 
point in this case. I say there is by virtue of the paarriage of the wife a 
seizin by her in her husband’s property : she has an interest existing prior 
^ partition. The husband is one with the wife— Dayatattwa, p. 40. Gh. VI. 
ihe wife on the death of her husband does not lose her rights, because 
the right asserts itself not by reason of the widow being mother of sons, 
out as widow of her husbaod; and therefore when the widow dies 
|.^® h®irs are to be sought for as though the husband had died without 
UbOJ male issue. In the ease of Lakhsman BaTnckandra Joshi v. 
^(^tyabhamabai (1) it is held that a widow before partition has an equity to 
? Pi^ovision which the Court will enforce to guard her against attempted, 
^Qd; this view is also taken in Bilaso v. Dina Nath (2). The Dayabhaga, 
ApterIX, 8. 1, para. 26, lays down that there is no proof of the position 


U) a B. 494. 


(2i 8 A. 90. 
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1888 that the wife's right in her husband's property, accruing to her from her 
Jan. 23. inarriago, ceases on his demise. 

\PI'FAL widow ha? a sufficient interest in her husband’s estate to come in 

and ohicct to probate being granted to a particular person—5rmdaCftow- 
FHOM ,]]irnin v, Iladhica Vhowdhrain (1). The passage from Shama Chum 
OliKiiNAL cited by the lower Court is not to be found in Jagannatha. but the 
Civil, words used by Jagaiviatha, have an entirely different meaning—see 

Vol. HI. p. 23. Jagannatha says: “She may 
not part witli her right except for necessity.” Now how could she 
do so if there was a vested remainder in the heirs of the propositus? At 
page 3!)i of est and Buhler (2nd Ed.) the authors discuss the nature of the 
mother’s estate in the portion allotted to her on partition of her husband’s 
estate. If the partition had been by the father, the share taken by the wife 
would go back to the heirs of the father. As to w’hetber the share given to 
the mother should or should not he considered to be stridhun, see West and 
Buhler (2nd Ed.), p. 356. In Bengal it has been decided that it is not 
stridhu7i, but in Allahabad it is otherwise—see Bhugwandeen Doobey 
V. Mijiia Baee (2). Originally sons could not participate in their father's 
estate so long as the mother was alive, but as an inducement to her to 
permit them to so participate, a share was allotted to the mother. The texts 
which hear upon this subject will be found in Colebrooke’s Digest, Vol. II 
(Mad. Ed.), 247. It has been stated, no doubt, thatthe share which is 
given to a woman on partition by sons after her husband’s death reverts on 
hei death to the heirs of her husband out of whose portion the share was 
taken see Kednr ^ath Coondoo Chojvdhrg v. Hemmgini Dassi (3),but such 
statement 1297] was obiter and the point was not alluded to by counsel, as 
It Old not bear upon the questions in the case. The case of Sheo Dyal Tewa- 
rcev. Judoonath Tewaree (4) shows that a mother is entitled on partition to 
a spaie either by way of maintenance or as a portion of theinheiitance. 
Mayne in paras. 213, 214 suggests that the origin of this is not to be 
traced to the necessity of providing for after-born children, but rather that 
the widow has an interest in the property. The case of Nobvi Chinder 
Churkermtty y. Guriipersad Dass (5) gives a reason why on the death of a 
einale the heirs of the male propositus living at her death should be sought 
V .1° succession. In the unreported case of 

suits Nos. 568 and 699 of 1887. de¬ 
cided by 1 igot.J., the very question now before the Court arose ; there was 
there a partition directed pptween a daughter and sons, and Pigot. J.. said 

H \ ^ necessary to base his judgment on 

that point) that the share of the mother went on her death to the heirs of 
her husband living at the time of her death. 

nuJ!" Vol. HI. p. 22. in the note to text 87. the 

q St on IS put. whether the share of the wife be equal with that of a 

to the use only of the 

-insK-Rr AUl they independent power over it?” TI 10 

^ ^ough sons bad no previous ownership in their father’s 

Power after partition, since the father’s 
dflphrpc M ^ ® > SO Wives also have independent power, for a text 

tlT. h husband and wife (text 415). 

and she therefore has ownership even prior to the partition.” Again on 

P- 'J . As ffir w^a^is _arg ued that when the husband’s property ^ 

S y W T'ei (62) (?1 (3) 13 C. 336 (341). 

W y w. K. 61 (62). (5) B.L.R. Sup. Vol. 1008 = 9 W.R. 505. 
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divested the property of the wife, originating therein, is also annulled, 
there are no grounds for this induction, for there is no ordinance to that 
offect like the text 415, which serves to Drove the right of the wife to he 
co-existent with the hushaod’s." Again in MaciiaiilUcn's Con.^id. Hindu 
Luw, p 73, it is said a mother who takes upon partition and tlie widow 
who succeeds to her husband’s property stand on the same footing with 
regard to their [298] interests in the estate.” I submit therefore that the 
share allotted to a mother on partition goes on her deatli to the heirs of her 
husband alive at her death. 

Mr. Evans on the same side. 


In the case of KedarNuth Coondoo Chowdhry v. flnnamiini Dassi, (l) 
Counsel’s attention was not turned to the point novv before the Court, 
and the judgment docs not thoroughly go into the matter; but on 
p. 341 a general explanatory statement on the point is made. That state¬ 
ment is no obstacle to a free consideration of the point: the matter was 
obiter. The result of Trevelyan. .J.’s judgment is that a widow takes no 
more than a life interest and that there is a vested reversion in the sons. 
It was known a long time ago that a widow was entitled to a share on 
partition, and many of the authors of the Mitakshara School thought 
that she book a full estate which on her death went to her heirs: hut 
in Bengal the weight of authority showed that it went to the heirs of 
her liusbaod. The case of Sheo Dual Tcwarcc v. Jndoonatk Teirnrec (2), 
although a Mitakshara case, is a guide as the groimds on which the 
share is allotted are the same as those mentioned in the Dayabhaga. I 
cannot attach any lesal meaning to the words in Trevelyan. J.’s judgment, 
that Rakhal Money book her share as security for her maiobenance 
there is no security, as she could alienate it for necessity. 

The case of Bhuyivandcen Dooheij v. Hynx Baee (3) deals incidentally 
with a mother’s share on partition, and Colebrooke, Vol. Ill, p. 31 
(original edition), in the note to text 89, shows tliata mother may alienate 
her share on pariition for necessity. 

In Bhuybutty Daec v. Chowdry Bholanath Thakoor (4), it was held that 
a widow had a vested estate, and not only an estate of a Hindu widow, 
and that case shows the dillerence between such estates: the Court 
points out chat the widow’s right to income is absolute. The case of 
Moniram KoUta v. Kerry Kniitayiy (5), points out tho undesirability of a 
widow ceasing to he a full owner on committing adultery, and points out 
the groatevil of [299] allowing the theory that a widow’s estate is divest- 
od by want of chastity. 

In West and Buhlor, p. 67 (note) (Ed. 1894), it is pointed out that bv 
partition wholly new rights come into existence, the continuity of succes¬ 
sion being entirely broken up. At page 297 of the same edition a general 
discussion of tho nature of a widow’s estate and the rights she takes in 
property in any way acquired by her is to be fouod ; on page 237 it is said 
of property are to be determined by birth and marriage. At 
P‘ 781 (note) reference is made to the succession of the share giveo to a 

er ou partition. On p. 319 (note) it is said that the closest resem- 
lanoeto the estate of a Hindu widow is to bo found in that of the widow 
nder the old Teutonic law io the property enjoyed by her as dower. The 
however, now asked to create a new estate, or to deny that a 
ow has any proprietary right at all. 


(1)18 C. 336 (341) 
(4)2 LA. 259. 


(2) 9 W. R 62 


(6) 7 I. a: 151 = 5C. 776. 


(3) 11 M. I. A. 507 (514.) 
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]\rf. Bonntrjrc for fche resDondent.—The argument of the other side 
tliat tlic fwo brothers are entitled to the mother’s share, because by 
niHi-riiigo husband and wife are one—the wife on death other husband 
noi losing her right, such right asserting itself not by reason of the widow 
hotng inoUier of sons, but as widow of husband, and that therefore when 
Oeiginal widow (lies the heirs are to be sought for as though the husband 
Civil. ‘lied without male issue—is fallacious: that idea gained ground 

from para. 40, chapter IX, Menu, but such unity of the husband and 
wife IS only regarding religious and domestic matters. Property is 
secular and not religious-see d/iiah/inm, Ch. I. s. 1: Stokes Hindu 
jOw Books, p. 3G7, paras. 8 and 9. Now bow does nroperty descend 
when a person dies leaving a widow and one son by herIn such case, 
if the mgument of the other side is correct, part of the property would 
be in the widow ; but the texts show this is not so—Dayabhaqa, Cb. XI, 
s. 1. para, 2(1; 6’fo^'c.s. Hindu Law Books, 309, para. 26. Succession 
dovoiv-es on the widow by failure of sons and other male descendants- 
(71/^ ) /f/ryrt Ch. XI, s. 1, para. 31: also para. 33. The doubt expressed by 
Sir harries Peacock in Noieu Ohundtr Chuckcrhutty v. Gurupersad Doss (1) 
is explained by Dwirka Nafh Mittor. J.. [300] io Guru OobiTid Skaha 
I otual V. Anand Lai Ghose Mazunidar (2)—a case which shows a widow 
IS utterly excluded by sons who deal with the property. The case of 
Blmabali Dusi v. KanaUal Mitter (3) shows that a son takes an absolute 
estate from his father, and that the widow is only entitled to mainteuance. 

That case goes to the length that if the heir sells, a bona fide purchaser 

wou d he unaffected by anything short of a specific charge (p. 229); so that 
until a widow’s maintenaoce is fixed or being fixed," there is no lien 
having the character of a proprietary right in the widow’s claim to main¬ 
tenance. The Dayabhaga in Chapter L, paras. 38 and 44, says: “ There are 
wo penods of partition one when the father’s property ceases, the other 
by his choice—while his right of property endures.” Here the partition 
was after the father s death, i.e., after his property had ceased. Such 
a partition is dealt with in Dambhaga, Ch. Ill, s. 'l. There is nothing 
in tlie Pnyahhafia which compels a father to give anything to his 
wife who has issue. Here the mother took her share on partition 
rom her sons as maintenance, and such share should go back to 
the sons on her death. With regard to the origin of the share given to a 
mother by her sons on their partition, see Colsbrookes Digest, Vol. HI. 
p. 488, para. 415. :rs to text relating to partition after death of a father, 
see Dayabhaqa, Cb. III.ss. I. 5. 16. If the mother has separate pro- 
pertv she has only half a share, which indicates that it is not the property 
of the hu8l>and, but property of the sons which is partitioned. 

Bearing in mind that an equal share is given to a mother on parti* 
tion by ;^ 0 causB she is most venerable,” it wiU bepossibleto under- 
stand what Mitter, J means in Sheo Dijal Tewaree v. Judoonoth Tewaree 
[ ) when ne says the mother and grandmother can never be recognized 

as ownei o a share until division is actually made, they having no pre¬ 
existing right in the estate except a right of maintenance.” 

‘■QSard to the rights of a step-mother under Bengal iaw, a son- 
less wi.e, If there is no partition in the father’s lifetime, is not entitled to 
a share on step-sons particioo. but to maintenance; [301] but if 
IS in ^he father’s lifetime she takes a share—see Danoodur 


(si s a-L.aT25"°'’ 
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Misser v. Senabutty Misrat7i (1). Thero is an unreported case, decided by 
Mr. Justice Wilson, referred to in Krisio Bhahiney Dofiseev. AshutoshBosu 
Mullick (2), but it does not seem to have been followed by Trevelyan, J. 
The case of Gaily Churn Mullick v. Janova Dossee (3) follows tho Supreme 
Court cases although not approving of them ; also the cases of Sheo I)yal 
Teivaree v. Judoouath Tew(\)‘ee{i) and Bilaso v. Dina Nath (5) show that 
the widow is only entitled to a share as maintenance but they do not deter¬ 
mine what is to happen to the property after the molher's death. For 
rules -of succession, which aro all governed l)y express texts of law, see 
Darjabhaya, Ch. XI, s. 2. paras 1, 23 ; Ch. XI. s. 4. paras. 1, 2 ; Ch. 
XI, 8. 5. 

The other side say tho property goes to tlio hoirs of tho liusband 
alive at the death of tho mother, but why should they add “ alive at the 
death of the mother." Thero is no text or case to that olTect; besides, the 
heirs of tho husband must be his heirs alive at the time of his death. 
The mother taking a share does not take it as stridhun, for if she 
took it as stridhun it would go to her stridhun heirs. The Doyabhaya 
does not lay down any rule for succession to a mother’s property. But 
that her property does go back to the sons I submic is clear; if not, 
Sbama Churn’s statement will have to begot rid of, and also the case of 
Kedar Nath Coondoo Choivdkry v. Ilemanijmi JJasi (G). Shama Churn says 
the mother’s share is given to hor for maintenance, and reverts after 
her death to the heirs of her husband from whom she took it.’’ I submit 
the lower Court is not wrong in relying on this pass ige. Jagannatha is 
to that effect. Now on partition whore there are two branches of a family 
(two mothers) a stop-mother in Bengal does not participate with step-sons 
—see Cally Churn Mullick v. Janova Dossee (3). Assuming this decision 
to be good law, let us seo if Shama Churn is correct, for if the argument 
of the other side is correct it is impossible to say why tho mother’s share 
should depend on the number of her own sons only. 

[302] A vested reversion is not unknown to the Hindu law—see Jai 
Bansi Kunwar v. Chattar Dhari Sinyh (7). Aa regards the case of Kedar 
Nath Coondoo Ckoivdhry v. Hemanyini Dassi (6). oven if the remarks be 
obiter, the opinion of a learned Judge ou a difficult point of law on which 
there are no authorities should be considered : it however was necessary 
for the Court in that case to state what the general law on the subject was, 
and therefore I say tho remarks aro not obiter. As to a grandmother’s 
^are on partition, see Pudduvintookhce Dossee v. Eayee Monee Dossee (8); 
Bayec Monee Dossee v. Puddummookhec Dossee (9). I submit that when 
a man dies leaving a son, his entire estate descends to that son as his 
heir, and if more SODS than one, to all the sons equally. If the sons 
partition and the mother is alive the mother takes a share in lieu of main¬ 
tenance. It is by the action of the sons that the mother has a proprietary 
right to the share given her, but only so far as to give her maintenance 
ont of it: and when she dies it goes back to those oersons from whom the 
ahareswere taken. 


JUDGMENT. 

Judgment was dolivorod by WlLSON J. 
•Tottenham. J., chneurring). 


(Petheuam, C.J., and 


I) 8 0. 637 (642). 

J) 9 W. R. 62. 
WlfiB.L.a, 181. 
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(2) 13 0. 39. 

(5) 3 A. 88. 

(8) 12 W.R. 409, 
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1888 \\ ILSON. J.—The facts out of which the controversy in this case arises 

Jan. 23. are these—R.ijeiKler Chunder Neoghv ditd intestate on the lObh September, 
^ 1SG8. leaviLg three sons, Earn Chunder, Bhoobuii Mobun and Hurry Doss, 

Appeal ^ widow Rakbal Money, the mother of the three sons. Earn Chunder 
FROM died immediately after his father, leaving a widow llnnopoornah as bis 
Original Cnnopoornah sued for partition, and the property which had been 

Civil. of Rajender Chunder was divided mto four parts, of which one was 
— ■ allotted to Cnnopoornah. one each to Bhoobun Mobun and Hurry Doss, 
ISC, 292. and one to their mother Hikhal Money. Rakhal Money died on the 18th 
February, 1884, leaving her two sons Blioobun Mobun and Hurry Doss 
and her daughtei-iu law Unnopoornah surviving. Hurry Doss had since 
died leaving his widow Sorolah his heiress. Two suits were thereupon 
brought, the details of which it is not necessary to examine, and were 
beard together before Trevelyan, J. The question [303j for decision is 
shortly stated by the learned Judge to be *' whether the one-fourth share 
which was allotted to Rakhal Money on partition is to be divided between 
her surviving son Bhoobun and the widow of Hurry Doss or between 
Bhoobun, the widow of Hurry Doss, and Unnopoornah.” 


The learned Judge decided that Unnopoornah was entitled to an 
equal share with the other two claimants; he held that when on a parti¬ 
tion between sons a share is allotted to their mother “when she dies the 
property must go back to the persons who were bound to maintain her, 
and who, in pursuance of that obligation, make over the property to 
her. Against thac decision Sorolah, the widow of Hurry Doss, has 
appealed. The only other case with which we are acquainted in which 
the same precise question arose is an unreported case beard before 
Pigot, J., in which that learned Judge, though he did not base the decision 
of tlie matter before him on that ground, expressed a decided opinion, 
after argument, to the effect that on the death of the mother her share 
goes to the persons who at the time of her death are the heirs of her 
husband. We have to say on this appeal which is the correct view. 

The contention on the part of the appellants mav be summarized 
thus. A wife by marriage takes an interest in her husband’s estate, and 
that interest does not cease for all purposes upon his death, even if ho 
leave sons. Although partition be made by the sons after the father’s 
death, it is still the father s estate that is partitioned. The share allotted 
to the mother is not a new estate created by the partition, but the parti¬ 
tion defines and gives eflect to the right which bas all along been in her. 
She takes it by inheritance, and accordingly, like all property inherited 

by a widow as such, it goes on her death to those who are then the heirs 
of her husband. 


The contention on the other side was, that a wife during her hus¬ 
band s life is ordinarily entitled only to be maintained by him ; that after 
his death her right as against her sons is no greater ; that the share which 
is allotted to her on a partition between her sons is allotted in lieu 
or in satisfaction of the general claim to inaiatenaoce which she has 
previously had ; and that on her death that share reverts to those who 

[304] were liable for her maintenance, and out of whose estates the share 
was taken. 

In order to estimate the correctness of either of these views it is 
necessary, I think, to enquire hrieffy what is the nature of the interest 
that a wife takes in her husband’s estate during his life, and as against 
his sons after his death ; what is the natui'e of the estate that the sons take 
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by ioheritance from tlioir father : and how tlieso two interests are to be 
reconciled with, or are controlled by, one another. 

It is specially important to bear In mind wtiile examining these 
questions that we have to do with the Uengal law, not the Hindu law of 
any other schools. As to the nature of the rightof a widow, when her hus¬ 
band has left sons, tlio various scho'^ls dilTor, or may dilTer widely. Thus, 
according to the Bengal school, a widow can claim ashare on partition if her 
sons divide the patrimony ainons'^t themselves. In Southern India 
this seems not to be so. In Bengd tliericbt to a share is given only to 
a mother as against her own sons, a ohiMloss widow has no such right 
against her step-sons- It is by no means clear that this i.s so under 
all the schools. In Bengal it is settled that the share allotted to 
a mother does not become absolutelv hors, so as to oass to her 
stridhun heirs. The Privy Council in lShucitoandr.cn Doobrij v. J/yiin 
Baee (1) point out that under the Benares law this is an open ques¬ 
tion. And turning to the ocher aspect of the matter, the interest taken 
by the sons as heirs, the urincinle govoniing inheritance is not wholly the 
same under the Bengal school and tlie other schools: the rules of 
inheritance are not always the same : and it mav well be doubced whether 
the conceptions embodied in the ordinary terminology of the subject are 
the same in the ditferent schools. There is reason for saying that the 
very word Daya, or Inheritance, has been used by some authors in a sense 
not co-exteosive with that which it hoars under the Bengal law. 

The title of the wife is based ultimately upon two propositions; 
that a wife takes by her marriage an interest in her husband’s estate; 
and that on a partition of tlie ancestral estate between sons their 
mother takes a share equal to a [305] son's share. The text often referred 
toand cited by Jaganuatha (s. 41.3, 1 Col. Dig. p. 541, Madras Edition) 
says: Wealth is common to the married nair.” Jimuta Vabana 

(Dayabhaga, Ch. XI, s. 1, para. 26J speaks of “the wife’s right in her 
husband’s property accruing to her from her marriage.” The Daya Tatbwa, 
Cb. VI (I cite from the English Edition of Golap Chundra Sarkar, 
Calcutta, 1874), says : Section 7.—“ Also in discussing wife’s right her right 
IS declared to extend during his lifetime to every property belonging to 
ber husband; also in the Shradha Voveka it is declared ‘that property 
lies between husband and wife.’ i.c., belongs to two masters, namely, 
husband and wife. ’ Section iO.— Therefore, as the prohibition, namely, 
there is no partition between husband and wife,’ implies the existence of 
previous property, consequently the common right of both over the same 
property 18 indicated.” Section 11.—'‘Otherwise, in the absence of the 
common right of both, partition itself would be unreasonable ; consequently 

there would not have been the prohibitory proposition.” Section 12._ 

This is also the meaning of the unity (of husband and wife) declared 
by Laghu Harita, ' because she attains to unity (with her husband) 
through clarified butter, sacred texts, offerings and religious observances.” 
All the Bengal authorities accept the rule embodied in the text of 
Vribaspati cited in the Dayabhaga, On. Ill, s. 2, para. 29: “When 
partition is made by bretlirou of the whole blood, after the demise of the 
[ather, an equal share must bo given to the motder, for the text expresses, 
the mother should be an equal sharer.’” But again, if there be any 
wuet of the Bengal law laid down clearly and without hesitation, it is, 
that sons, grandsons or great grandsons in the male line take the whole 
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1888 estate cf their ancestor, take it on his death, and taka it by ioheritancem 
Jan. 23. the strictest sense of the term. 


We have thus three propositions which, whatever their meaniDgmay 
Appeal be, all rust upon unquestionable authority—that a wife takes by marriage 
FROM an interest in her husbands property : that sons take by inheritance 
Original the whole of their father’s estate; that upon a partition between sons of 
Civil. f^ither s estate tlieir mother takes a share equal to a son’s share. 

— ■ It seems to me desirable to enquire how the first and second of these 

13 C. 292, piopositions are related. [306] to ono another, for on this depends the 
principles by which we should be guided in applying the third proposition, 
and the conclusions which we should draw from it. 


I pioposG first to examine shortly the nature and characteristics of a 
wife s interest in her husband s estate on the ono hand, and of a son's 
interest in his deceascil lather's estate on the other, looked at from a 
purely practical point of view, discar.ling is far as may be all controversial 
matter, and postponing all questions of principle or theory. 

If we look at the matter thus it will appear that a wife’s interest in 
her husband s estate is of a very indeterminate character: she may take 
everything, or she may take very little, according as events turn out. As 
ong as her husband lives she is ordinarily entitled merely to be main¬ 
tained by him, and cannot claim any share of his estate or any voice 
in its management. lie has full power of alienation while he lives; and, 
subject to any question of her maintenance, full power of disposition by will, 
bbould he, however, during his life elect to partition bis estate between 
himself and bis sons, it would seem that a wife should be allowed a 
share equal to a son s, if she be without male issue, but not otherwise. 
Vhon her husband dies she may survive him, and there may be no sons, 
grandsons or great grandsons in the male line, and then she takes the 
whole estate as heir. She may survive and have no sons, but there may 
be sons by another wiie, in which case she is entitled, and will ever 
lemain entitled, to maintenance, and no more. She may survive and have 
one son, in which case her right is. and as long at least as her son lives 
must always remain the same, a right to maintenance. She may survive 
and have several sons, and in this case, as long as her sons continue io 
the normal condition of a joint family, she is enticled to maintenance only: 
but if her SODS partition among themselves she takes a share; and the 
same thing results if her graudsons partition. Thus, whatever the princi- 
plo applicable to the matter may be, the wife’s iutereat ia her husband’s 
estate lesolyes itself in fact into a right to maintenance, except in the 
absence of lineal male heirs, in which case she takes the inberitance, and 

m two cases-one occurring in her husband's lifetime, the other after his 
death—m which sbe takes a share. 

[307] The wife's right to maintenance after her husband’s death is. 
m one sense, undoubtedly a charge upon the estate, and she may sue 
to enforce it and have it secured. But it is not a charge in the fullest sense 
of the term, because it does not in every case necessarily bind any part of 
the property m the hands of a purchaser. If there be two groups of sons 
by different mothers, and those groups separate each from the other, the 
maintenance of a wiaow is a charge on her own sons’ property, not on her 
stepsons If her sons do partition it has long been the settled law in 
^engal that her share is taken out of their shares, not out of her step-sons. 
And she has m no case a right herself to initiate a partition. 

6 na me of her right in the share when allotted was long ^ 
subject of controversy. Writers of high authority maintained that it 
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vested io her absolutely and passed «after her death to her heirs as sbri- 
dhun. It is now settled in Bengal that this is not so, but that on her death 
it goes back in some sense to her husband's family. It is settled, also, that 
the mother has, at any rate, no greater riglit of alienation over a share 
so allotted than over property iniierited from her husl)aud. There is some 
authority at least for supposing that she has no less power. 

It thus appears that a mother’s interest in a share allotted to her is 
at least very closely analogous to, if nob identical with, that which she 
takes in property inherited from her husband, while many of the other 
incidents connected with her right point in a ditVerent diroction. 

Looking from the same point of view at a son’s rights in the estate 
which he inherits from his father, there can be no doubt that for all 
ordinary purposes the son is absolute owner of his father's estate, and can 
do what he pleases with it. 

I propose next to enquire on what principle Bengal lawyers have 
dealt with the tw'o seemingly conflicting propositions, that a wife takes an 
interest in her husband’s estate hy marriage, and that his lineal heirs in 
the male line take bis whole inheritance, and the inferences that they 
have thence drawn, or constrained us to draw, as to the nature of a 
mother’s interest in a share allotted to her. The fjuestioo is dealt with by 
Jimuta Vahana in Ch. XI, s. 1. The chapter relates to “ the succession 
to the estate of [308] one who leaves no male issue,” and the section to 
the widow’s right of succession.” In maintaining that right he has begun 
by citing in s. 2 the text of Vriliaspati that "a wife is declared by the wise 
to be half the body of her husband equally sharing the fruit of pure and 
impure acts.” Of him whose wife is nob deceased half the body survives. 
How then should another take his uropertv while his body is alive ? Let 
the wife of a deceased man who loft no male issue take his share, not* 
withstanding kinsmen—a father, a mother, or uterine brother—be present.’ 
In the course of the discussion he cites, ? 15. certain texts in favour of the 
brother’s claim, and rejects them. In ? 19 he states a view put forward 
by supporters of those texts—“some reconcile the contradiction by saying 
that the preferable right of the brother supposes him either to be nob 
separated or to be re-united, and the widow’s right of succession is re¬ 
lative to the estate of one who was separated from his co-heirs, and not re¬ 
united to them.” Ho examines and refutes vaiious arguments pub for¬ 
ward ip support of that view. Particularly he says in § 25: "But 
it is said this inference is deduced from reasoning. Thus, in the instance of 
re-union (or in that of a subsisting co-parcenary), the same goods which 
appertain to one brother belong to another likewise. In such case, when 
the right of one ceases by his demise, those goods belong exclusively to 
the survivor, since his ownership is not divested. They do nob belong 
^ the widow, for her right ceases on the demise of her husband ; 
ju like manner as his property devolves not on her, if sons or other 
imale descendants) be left.” In? 26. Jimuta Vahana gives his answer 
to this: " That argument is futile. It is not true that in the 
J^DSbance of re-union and of a subsisting co-parcenary what belongs 
to one appertains also to the other parcener. Bub the property is 
referred severally to unascertained portions of the aggregate, Both parce- 
nob a proprietary right to the whole, for there is no proof to 
68 ablifih their ownership of the whole, as has been said before (when 
euniDg the term partition of heritage). Nor is there any proof of the posi- 
^ that the wife's right in her husband’s property accruing to her from 
Marriage ceases on his demise. But the cessation of the widows’ 

789 


1888 

JAN. 23. 

Appeal 

FROM 

Original 

Civil. 

15 C. 292. 



15 Cal. 309 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1888 

Jan. 23, 

Appeal 

FROM 

Orioinal 

Civil. 


15 C. 292. 


right of property, if there be male issue, appears [309] only from the law 
ordiiiuing the succet-sioii ot ii.alo issuo." Sliortiy stated, the view express¬ 
ed in tliis passag’ seems to me to he this: that neither son nor brother 
takes by sutvivorship so on this grouuJ to exclude the widow, bat that 
eacli takes when he does take by inheritance ; and that the reason why 
the widow takes after the son, hut before the brother, is because the exis¬ 
tence of the son puts an end to her right derived from marriage, but that 
the existence of a brother does nob do so. It is thus an essential part of 
the argument that upon tlie death of a husband, leavins male issue, his 
wife s interest in his property acquired by marriage ceases, and the issue 
take tlie whole, while, if the husband die without male issue, the wife’s 
interest does not cease. And the author thus negatives the view that the 
share which she takes on a partition between her sons comes to her 
either by inheritance from her husband, or in continuation of any interest 
previously vested in her. 


The difficulty of reconciling an interest taken by a wife by reason of 
marriage with the exclusive inheritance of her son has been felt by other 
minds later than Jimuta Vahana, and his mode of reconciling them has 
not always been considered satisfactory. The remarks of Peacock C. J., 
in Nohin Chnidcr (diuckcrbvttu v. Issur Chnndn Chuckerhutty [}) 
trate this. ihjt. satisfactory or not, the doctrines of the Dayabhaga are 
the law which we have to administer; Guru Gobiiid Shaha Mandal v. 
Anand Lol Ghoae Uaztmudar (2;. 

The right of a mother to take a share upon a partition between her 
sons and the incidents of that right are much considered bv Jaganoatba. 
The discussion is to be found mainly in Book V, Chapter II, ss. 83 to 89. 
In the course of that discussion most of the points which I have already 
mentioned as settled points under the Bengal law may be found stated. 
Upon other points ouinions are cited from authors of that and other 
schools ; but it is nob always easy to collect what the view of the learned 
author bin?self is. The part of the discussion most directly relevant to the 
present case occurs in the notes to s. 87, in the paragraph beginning with 
the words " whether the share he equal, etc.” (2 Col. Dig., p. 250. Madras 
Edition. 1874) The precise question tliere [ 310 ] under discussion is, 
whether tlie share allotted to a wife or mother on partition becomes hers 
absolutely with free power of alienation, and passes to her own heirs, or 
whether it is subject to the restraint upon alienation usually incident to 
property taken by women by inherifacce from males, and reverts to the 
estate of the husband or father. This question has since been answered 
in Bengal in the latter sense, at any rate in the case of an allotment to a 
mother. In the course of the discussion opinions are cited from many 
authors bearing more or less closely upon the Question now before us. But 
those authors belong to various schools, and their views are verv conflicting. 
At the close of the discussion Jagannatha says (p. 252):‘*Such is the answer 
given by some lawyers to the question proposed.” He then cites a passage 
from Bhavadeva, and adds; Although the mother survived, the son has 
property in the paternal estate after the demise of his father, of whom 
the principal right was predicated ; and the mother’s right, which is 
subordinate, neither resists nor is resisted by any other. Accordingly 
though the first wife has property in her husband’s estate, another, sub¬ 
sequently married, has also property in the same estate.” 
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In a later part of the Digest. Book Y. Chapter YIII. s. 4U {p. 541, 
Madras Edition, 1874), Jtigamulhi recurs to the subject; and, speaking 
clearly with reference to the passage from tlie Dayabhaga already cited, 
he says ; According to the opinion of -lioiuta Vahana, since the wife 
has an interest in the wealth of her husband during his life, and since 
there is nothing to annul her property after his decease, how can her 
husband s brother and tlie rest in any instance liave a claim to the 
estate? To this it is answered no, for it is established that her property 
is actually lost by the lapse of her busl)ind’s right Accordingly the 
property of the wife is divested even when the effects are given away by 
her lord. Those who atlirm that the allotment of a share to tiio mother, 
when partition is made among sons, is founded on lior ownership of the 
father’s estate, because she was his wife, accordingly contend that a 
share of the distributed wealth must be alloted to a wifo of the father, 
whether she has or has not a son, and whether partition be made before 
or after the deatli of the fatlier.” Whatever uncertainty there may be 
[311] about the earlier passages of the Digest, this passage seems to me to 
assert that a wife’s interest in her husband's estate is actually lost by tlie 
lapse of her husband’s riuht, which, having regard to the words of Jimuta 
Vahana on which Jagannatha bases his reasoning, seem to mean by the 
death of the husband leavitig lineal lioirs in the male lino. And he con- 
6rms this by showing that the contrarvview—the view "that the allotment 
of a share to the roothor, when partition i.s made among sons, is founded 
on her ownership of the father's estate, because she was his wife”—would 
lead to conclusions which the Bengal school of lawyers has always rejected. 


Some more recent Bougal authorities remain to be considered. The 
case of Sheo Dijal Tewart'e. v. Jtuloonalh Te.wnyce (1) and the other appeals 
disposed of with it arose out of proceedings taken by moans of several suits 
for the partition of an estate. Among the sharers were an uncle and 
nephew, and one Golaba, ti>e mother of one and grandmother of the 
other, claimed a share. Bv Ihedeeree it wasawarJed to her ; but no actual 
allotment had been made and no separate enjoyment had, when Golaba died 
before the appeal came on for hearing. A person alleging herself to be 
devisee of Golaba came for*vard to claim ii“r share. The case was one 
governed by the Benares school of law, and she relied, I suppose, upon 
the contention which the Privy Council showel to be open in 11 Moore's 
I-A. at p. 514. fjoch and D. N. Mitter, J.T., held that the bare decree gave 
Golaba no title, and therefore the question as to the devolution of any 
share of hers did notarise. In dnliveriog judgment D. N. Mitter, J., said: “ It 
IS quite clear that the shave which ought to have been allowed to Golaba 
was merged in the general estate, conceding, for the sake of argument, 
that she was entitled to any share under the Hindu law as it is adminis¬ 
tered in the Benares school. The text of the Mitakshara that has been 
to merely says : ' Of heirs dividing after the death of the father 
et the mother also take a share,’ oi in other words, the mother or grand- 
iDother as the case might be, is entitled to a share, when sons or 
^andsoDB divided the family estate between themselves. But the 
other or the grandmoibor can nsver bi recognised as [312] the owner 
such a share until the division has been actually made. She has no 
P 0*exi9tiog vested right in the estate ex jept a right of maintenance. She 
_ ^ property by partition, for partition is one of the recognized 

_^^f acquiring property under the Hindu law. But partition in her 
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JA^.^3. that the efleet cannot precede the cause." The Court seems to me 
Appeal down, and to lay down not by way of dictum, or mere expres- 

pRHM opinion, but as the ground of decision, that when a mother takesa 

share on partition her title arises from the partition alone, and that she 
ORIGINAL had no pre-existing vested right except a right of maintenance. And if 
Civil, this be so under the Benares law, it seems to be more clear that it must 

IS i^Too under that of Bengal, because the Bengal law is more positive in re- 

101 .. sfcricting tho mother’s right than the Benares law. 

Tn the last edition of Shama Churn Sircar's Vyavastba Darpana, 
s. -iQS, the learned author says ; The share which is given to a mother 
on the partition as above is given to her in lieu of maintenaDce, and 
moans allowing also for the performance of religious acts, and it reverts 
after death to those heirs of her husband out of whose portion that share 
was allotted to her. The writer goes on to cite a passage as from 
Jagannatha , but there is some mistake here, for there is no such passage 

m the Digest, and the opinion expressed must therefore be taken simply 
as that of Shama Churn Sircar. 


In the late case of hcdar Nath Coondo Chotvdhry v. Hemanqini Dassi(l) 
the actual point for decision was whether a widow, after a partition 
between her own son and sons of another wife of her husband, could claim 
to have her maintenance charged on the estate of her step-sons, and it 
was held by the Chief Justice and Chose. J., that she could not. In the 
judgment which was delivered by Chose. J.. it is said at page 341: 

Whon the Hindu law prescribes a share being allotted to a woman 
after her husband s death, upon a partition among her sons, it is a 
share which is given to her simply in lieu of maintenance, and not be¬ 
cause she is a co-parcener in the estate, or that she has any pre- 

share which is thus given to her reverts 

toloj upon her death to those heirs of her husband out of whose portion 

the said share was taken. ‘ And in support of this are cited the passage 

just mentioned from Shama Churn Sircar, a case in Strange's Hindu 

Law and the case already mentioned of Sheo Dual Teivaree v. Judoonath 
leivaree. 


We were referred in argument to West and Buller’s Hindu Law of 
Inheritance 3rd edition, pp. 67, 237. 297, 303 and the following pages, 
, J, where an immense number of conflicting opinions gathered from 
writers of all schools of Hindu law are brought together bearing upon the 
mo ei s right to a share in a partition between sons, and the subject is 
iscusse in many Aspects. But I do not find anv expression of opinion 

y e learned authors which assists us in ascertaining the Bengal law 
upon the question now before us. 

stress was also laid upon the case of Lakskman BamchandTH 
os iiv. oatyabhamahai (2). The question in that case was as to the 
extent to which, and the persons against whom, a mother has an actual 
c arge or her maintenance upon the ancestral estate of her sons, where 
no partition has taken place between them. So far the case does not 
directly bear upon the point before us. But West, J., in his judg- 
ment examines the whole subiect of a widow’s right in connection 
with her husband’s estate very fully, and he examines it under the Bengal 
system of law as well as the others. The passage most directly bearing 
upon the matter before us is at page 507. Speaking of the mother’s right 

(1) 13 C. 336. 
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to an allotment, on a partition between «ons or their representatives, lie 
says : This is to be referred to tilio wife's right in her husband’s property 
acquired by her raarriage. As I o this tliere is no proof, the Dayabhaga 
says Chapter IX, s. 1, para. 2(1 that it ceases on her husband’s death. 
But the cessation of tlie widow's right of property, if there be male issue, 
appears only from the law or.laining the succession of male issue.’ Jimuta 
Vahana in this way makes out that, while the widow’s riglit to her 
husband s whole share or whole estate suh.sists in spite of tlie survival of 
other undivided co-parcener'^, it is extinguished by the superior right of a 
son, grandson, or groat grandson, through the operation of the special 
texts in their [3l4] favour. In Bengal, tlien. it seems that the widow has a 
complete proprietorship, suhiect to restriction on waste, as against other 
co-parceners ; no proprietorship at all as against sons. Yet in Bengal, as 
in the provinces governed by the Jlitakshara. ' when partition is made by 
brothers of the whole blood after tlio demise of the father, an equal 
share must be given to the mother.’ The mobhei ’s ownership, which 
has, according to this view, been extinguished, revives again on a 
partition amongst her sons. Tlieir ownership in the meantime is com¬ 
plete.’’ Great weight is duo to any opinion of that learned Judge on a 
question of Hindu law ; the opinion, however, here expressed did not form 
the ground of decision, hut is upon a point collateral. I should nob have 
ventured to comment upon the language used in thus stating a proposition 
the substantial correctness of which is not opeo to doubt, hut that the 
precise words have been relied upon in argument. As bliose words have been 
relied upon, I must say that I think it is more in accordance with the text 
of tlie Dayahhaga in tlie passage cited, and with the current of the 
Bengal authorities to say, not that on partition an old right revives, but 
that on partition a new right arises. 

The case of Bilaso v. Dina Nntii fl) was also relied upon. The ques¬ 
tion in that case svas whether, under Mitakshara law. a mother’s right to 
claim a share on partition was good, not only against her sons, but 
against a purchaser a*', an execution sale of the undivided interest of one 
of the sons. That question was answered in the affirmative. It is 


unnecessary to enquire whether the same rule would prevail in Bengal; 
some of the reasoning on which the decision was based would nob, I 
think, be applicable in a case governed by Bengal law. 

The conclusion which I draw from the Bengal authorities is that a 
'^ife 8 interest in her husband’s estate given to her by marriage ceases 
upon the death of her husband leaving lineal heirs in the male line ; that 
such heirs bake the whole estate : and that the share which a mother 
takes on a partition among her sons sho does nob take from her husband, 
either by inheritance, or by way of survivorship in continuation of any 
K®*®?'®ting interest; but that she takes it from her sons in lieu of, 
WldJ or by way of provision for, that maintenance for which they and 
heir estates are already bound.' I think it follows as a necessary inference 
at, on her death, that share does not descend as if she had inherited it 
A®? ^.^'^.^'^sband, bub goes back to her sons from whom she received it. 
od this is the conclusion drawn by Shama Churn Sircar and by Ghoso, J., 
the passages already cited. 

It is true that throughout the controversy which once prevailed in 
Whefch ^hich still, perhaps, exists in some other schools of law, as to 
__^ mother takes her share absolutely or only for life, we constantly 
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find the nue«ition asked io this way,—whether her share goes on her death 
to lier Iieirs or tlie heirs of lier husband. Such expressions in such a cod* 
text do not. I think, afford us any assistance ; it would have been irrele¬ 
vant to the matter in liand to enquire what heirs of the husband take. 
And I have therefore not thought it necessary to examinethose various 
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FROM 

Orioinal opinions in detail. Tlie heirs of the husl)and might be, as the appellant 
Civil, contend.s. those who would liave been his heirs if he had died when his 
widow died. They might he all those wheat his death were in fact his 
heirs. They might be all tliose among the latter group who by inheritance, 
followed and defined by partition, took the particular property in Question, 
and out of whose shares the mother’s allotment was taken. The two 
latter groups would, in the present case, be identical. But, as will be 
shown later on, it might be otherwise if there were sons by different 
mothers. The last of these tliree views, I think, is the true one on prin¬ 
ciple and on authority. 

If we were to accept the view contended for by the appellants, and 
hold that when a mother dies the share, allotted to her on a partition 
between her sons, goes to the heirs of her husband to he ascertained at 
her death, we should he led, of necessity, to come consequences which it is 
difficult to accept. We must, in the first place, either say that, on the 
death of a father, his sons do not inherit his whole estate, a doctrine which 
seems to me wholly repugnant to the Hindu law current in Bengal; or 
else we must say that the same property can descend by inheritance twice 
from tliesame man to male heirs. Secondly, we must say that two different 
groups of male persons may he the heirs of the same man. 

[316] In congruities. it was contended, also follow from the opposite 
view. It was said that that view involves the idea of a life estate in 
the mother witli a vested reversion in her sons or their represen¬ 
tatives, and that such a combination of interests, arising by opera¬ 
tion of law, is not elsewhere known to the Hindu law. This may ba 
so, hut such a combination is certainly admissible when it arises by act of 
1 10 paities, and ibis was freely admitted ; and I am disposed to think 
that the apparent difficulty arises mainly from the application of the 
language of English law lo the affairs of persons living under Hindu law. 

A second incongruity printed out as arising from the same view, is, 
to my mind, of somewhat greater weiglit. In the treatises with which we 
aie fiimiliar. property vested in Hindu women is regarded as of two kinds; 
pioperty inherited from a male person, which descends to those who are 
iiaheiisatthe dale of the death of the female inheritor; and stridhun, 
which descends to her own heirs. The share allotted to a mother on_a 
partition among her sons is confessedly her property ; yet on the view in 
question it neither is stridhun, nor descends as property inherited from a 
male. I think this an argument not without force. Perhaps the answer 
may he that woman’s property is ordinarilv treated of under head of 
inheritance, and therefore a kind of propertv, which on her death is not a 
subject of inheritance, might naturally not be discussed. It may be 
observed in this connection that the rule which 1 think the true one, 
though not a rule of inheritance, follows the analogy of the law of 

inheritance, for it makes a raotlier’s share reverb on her death to the last 
male owners. 

If we are at liberty to consider this matter from the point of view 
of convenience, (here can, I think, be no doubt which rule is the more 
convenient. In the present case there has been only one group of sens, 
and the question is merely whether the mother’s share is to go back to all 
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her sons or their representatives, or only to her surviving sons. But there 
may well be two groups of sous by two tnot,heis. Ami the rule conteudtd (or 
by the appellant would, on the death of either mother, who had 
obtaiMd a share on a partition amongst her sons, take her portion 
[317J which had been carved out of her own sons’share alone, and divide 
it rateably between sons and step-sons. 

I tbiok the view taken hy the learned Judge who heard the case is 
correct, and that this appeal should be disnaissed with costs. 

Appeal dismissed. 

Attorney for appellant: Baboo G. C. Chunder. 

Attorneys for respondenfs: Baboo O. C. Gangoobf, 'Sir. 11. 11. Bern- 

fry, and Baboo Preonath Bose. 

T. A. P. 
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APPELLATE CIVIL. 

Before Sir. Justice Norris, and Mr. Justice Beverley. 


Ramjanke Biree and others {Plaintiffs) V. Amoo Beparee 

(Defendant).* [9th January, 1888.] 

Bengal Tenancy Act (VIII of 18H5). scA. HI. art 3~Limitation-Suit by occupancy 
ryo. to recover pcssession from trespasser. Lmitation for 

Art. 3. scb. Ill of the Renpaf Tenancy Act (Act VIII of )885) relates to. 
brought by an occupancy ryot against his hndlord and not to a suit brought 
against a third party who is n trespasser. 

[R., 15 C.P.L.R. 126 (126) ; D.. 24 C. 40 (13i.] 

i 

. This suit was brought hv tlio plaintiffs to recover possession of certain 

allegation that the defendant had dispossessed them in Bysack 
yi (April—May, 1884). The lard in suit, was alleged to have been 
6 ]ote of one Sahoo Peadah, the husband of Ramjanee Bibee, the princi- 
pa. paiQtiff, and to have been inherited by her on his death and sold by 
er to plaintiff No. 3. The defence was that the plaintiff.s’ claim was 
arred by limitation ; that the land never formed the jote of Sahoo or tlie 
aiDtiii Ramjanee; that the plaintiff never paid rent for the land and 
a no title to it, but that it was the jote of one Nazir, and the defendant 
and auction sale in execution of a decree against Nazir, 

possession of it under a settlement with the talukdar. 
U18J The suit was instituted on the 7th January 1886, and the 
^un^f gave the plaintiffs a decree. 

Subordinate Judge, however, reversed that decree and dismissed 

Was fl! 

beffi ^ ^^ ' Saheo, but that Sahoo had died more thao twelve years 

proved that the 

that ftift possession within twelve years. He further found 

8fcill th I- proved that the 1 md had been the jote of Nazir, 

and fchftf paid for the land by the phintiffs since 1280, 

- — — ^ Must the refore be taken that they had abandoned the land ; and 

Dfiorec, No. 703 of 1887. against th^ dpcree of Baboo 

the 18ib of January 

WodoIBeptember Munsif of Comillah. dated the 
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as the defendant held under a settlement with the balukdar he was 
entitled to retain nossession. 

Aeain«tthat decree the plaintiffs preferred this second appeal to the 
High Court. 

Munshi Slannsnl Hilda, for the appellants. 

Baboo Hurry ^lohun Chuckerbutty.ior the respondent. 

At the hearing of the appeal an objection was taken that the suit was 
barred by the special limitation of two years provided by art. 3, scb. Ill 
of the Bengal Tenancy Act (Act VI fI of 1835). 

The judgment of the High Court (NoRRis and Beveiiley, JJ.) was as 
follows;— 

JUDGMENT. 

We are of opinion that upon the facts found by him the Subordinate 
Judge was justified in dismissing the plaintiffs’ suit. 

The suit was brought to recover possession of certain lands in which 
the plaintiffs alleged they had acquired a right of occupancy. The lower 
appellate Court has found that, although the plaintiffs had title to the land, 
still they havo not actually cultivated it for twelve years, and have not 
paid rent for it since 1280, that is. for about eleven years. From these 
facts the Subordinate Judge drew the inference that the land had actually 
been abandoned by the plaintiffs, and that the landlord was justified in 
letting it again to another tenant. We are not prepared to say that this 
decision is erroneous. 

An objection has been taken that this suit was barred under the 
special provisions contained in art 3, sch. Ill of the [319] Bengal 
Tenancy Act, which provides a limitation of two years for a suit to recover 
possession of land by an occupancy ryot. We are of opinion that that 

article relates onlv to a suit brought by an occupancy ryot against his 

landlord, and not to a suit by a tenant against third parties who are 
trespassers. 

The appeal is dismissed with costs. 

H. T. H. Appeal dismissed. 

15 C. 319. 

APPELLATE CIVIL. 

Before 3/r. Justice Norris and Mr. Justice Beverley. 

Manohlr Koyal iPhiiitiff) V . Tbakur Das Naskar {Defendant.]* 

[11th January, 1888.] 

Contract Act {IX cf'iS12\ ss 07, 03—Novation—Contract, Novation of—SoHsfocliof^ 
of Contract. 

The plaintiff sued to recover the sum of Rs. 1,173 due on a bond- It waa 
found as a fact that aficr the due date of the bond an arrangcinent was come w 
between the plaintiff and the defendant by which the plaintiff agreed 
in satisfaction of what was duo to him at the time of the arrangement, Rs. 
in cash and a fresh bond for Rs. 701. payable by instalments; and it was hr* 
ther found that the plaintiff never intended to or agreed to accept the 
promise of the defendant to pay the Rs, 400 and to give the bond for Rs. 70 ■ 
The defendant did not pay the Rs. 400 or give the bond, but pleaded that there 

* Appeal from Appellate Decree No. 897 of 1887. against the decreeof H- Bevcridgei 
Esq., Additional Judge of 24-Pergunnahs, dated the 30th of March 1887, modifyiDK 
the decree of Baboo Amirto Lai Pal, Second Subordinate Judge of that district, date 
the 17 th of June 1886. 
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had beoQ a Dovation of thd original contractr by reason of th*; subseauont agree* 
menfc, and that tho suit being based on the origin il contract could not bo main¬ 
tained, and he relied on the provisious of ss. 02 and 6:j of the Contract Act in 
support of bis contention, 

He/d tbatuoitbersoolion had any bearing on the case, and that upon the 
breach by tho defendant of the terras which he had raido. and upon the non- 
performance by him of tho satisfictioo which ho had promised to give tho 
parties were relegated to their rights and liabilities under tho original contract, 
and that consequently the plaintiff was entitled to tbc relief ho claimed. 

fleW. further, th tt s. (52 of tho Contr.vct Act is merely a legislative exoression 
of thccommonhw.and the provisions thereof do not apply to a case where 

there has been a breach of tho origiml coulract boforo the subsequent agree¬ 
ment is come to. * 


[Appl., U.B.R. (1837-1901), Vol. II. 21 (2;lJ; R.. I S.L.R, 101 (102); ‘20 B. 686 (G44)- 


[320] This was a suit; to recovou tho sum of Rs. 1.473 under the 
following cii'cumstancos:— 

On the 20th Falgoon 1283 (3rd March 1382) the defendant executed 
a bond m favour of the plaintitf' for the su-n of Rs. 301 an i a second bond 
which was unregistered, for the sum of lU To. tho conditions of both 
bonds being that the defendant was to ropay the principal amounts with 
interest thereon at tho ra-:e of Re. 1-8 ocr cent, per mensem in the month 
of Magh 1289 (Jauuary-February 1833). and that in default of his paying 
tbe amounts on the last-mentioned date he was to pay interest on the 
amounts then due. being the prinuipil arxl interest, at the rate of 24 per 
cent, per annum until realization. 

The money was not repaid in toe month of Magh 1289 (January- 
iebruary 1883!, and it was the case of both the nlaintirt and the defendant 
that an arrangement was then come to between them, that the amount 
then due was to be taken at Rs. 1,100. but the other terms of the 
arrangement were in dispute between the panies. The plaintiff alleged 
that It was agreed between him and the defendant that on the latter 
giving him Rs. 400 in cash and oxecutmg a kis»ibundi for Rs. 700 he would 
accept the same in satisfaction of all sums duo to him on the bonds, but 

defendant did execute and cause to be registered a 
K scibundi for the amount arranged, he never .lelivered it to him nor naid 

m the sum of Rs. 400. He accor.llogly brought the present suit tore- 

ZZ u*"”. ‘ tho amouDt of the original 

and P together with Rs. 144. being the interest up to Magh 1289 

buL tlie amount of interest due on cho two last mentioned 

fMo T to the month of Joisto 1292 

viuay-June, 1880), the suit being instituted on the iObh June 1885. 

waflfi, settlement by which his liability 

that H inFalgoon 1291 (February.March 1885) 

the ram!-cash then and 
‘he6vrtf.f“v^^™’u (April-May 18851. and in 

^00 be was to execute 

soon an/ amount; that he ha i paid tho Rs. 400 in Fal- 

bond'* «ni the payment to he ondorsod on the back of the original 

time’he had ■ to pay tho Rs. 700 within the prescribed 

Oil the Li/nff it to be registered, but 

kiatibuodT returning tho original bond he had not delivered the 

h ^ m'original bond had been destroyed by 
I ana be filed an attested copy with his plaint. ^ 
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The Subordinate Judge disbelieved fcbo defendants 
settlement, and found in favour of the plaiutitf, and that the Rs. 400 bad 

not been pain as alleged by the defendant. , i . tu -t. 

The defendant in his wntteu sta oment conteoded that the suit could 
not he maintained, inasmuch as there had been a novation of the original 
contract under s. 6'2 of the Comraefc Act. and that, the plaintiff t.here- 
fore restricted to his right to sue for the amount due under the kistibuDdi. 
and this contention was relied on at the hearing of the suit, when it was 
further argued that it was not necessary for the new contract to be com- 

uleted before it could be substituted for the original contract 

Upon this question the Suliordinate Judge held on the facts that there 
had been no new contract completed, as tlie Rs. 400 had not been paid 
and the kistibundi never delivered, and that until the new contract was 
completed it could not be said that the former contract had been terminat¬ 
ed. He accordingly gave the plaintiff a decree for the full amount 

appeal the Additional District Judge modihed that decree. Upon 
the facts he came to the same conclusion as the Court below, but differed 

with the Subordinate Judge upon the question of law. , r^• . • ^ 

Upon the latter question the judgment of the Additional District 

Judge was as follows:— ^ t 

“ The legal point is more difficult. It turns upon the construction ol 

s. 62 of the Contract Act. The Subordinate Judge considers that the 
words ‘ agree to substitute ’ used there have not their ordinary meaning, 
and that it cannot be said that the old contract was terminated until defend¬ 
ant had paid the Rs 400 and delivered the kistibundi. But I do not 
think this [322] view is correct. It seems to me that the words agree 
to substitute’must be taken in their ordinary sense. There is a case 
quoted in Sutherland’s edition of the Contract Act [llajah KalUpenm 
Singh V. Grant (1)1 which supports my view. There is no doubt m this 
case the parties did agree to substitute a new contract for the old one. 
Plaintiff in his third paragraph says expressly that at the intercession ol 
certain respectable fellow-countrymen he agreed to accept Rs. 400 in cash 
and a kistibundi for the remainder. Defendant says the same thing, and 

so do the witnesses. . 

“ The old contract need not therefore be performed, and defendant is 

only bound to pay Rs. 400 in cash and Rs. 700 by instalments. ^ 

that he has broken this new contract does not entitle plaintiff to fall bac 

on the old one.” , 

He accordingly found that as the instalments were not due undei tuo 

kistibundi when the suit was brought the plaintiff was only entitled to a 

decree for the Rs- 400, and accordingly gave him a decree for that amouu . 

Against that decree the plaintiff preferred the present appoalto t e 

High Court, and tho defendant preferred a cross-appeal against the iiDdiDg 

as to the non-payment of the Rs. 400. . ' \ ^ fSa 

Baboo ball Mohitn Dass (for Dr. Troyluckho Nath Mitter), for 

appellant. 

Boboo Nil M-ulhuh iJosc, for the respondent. 

Baboo Ltif Mohm Dans, for appellant—According to Knglish law. i 

croditor. after a debt has become due. accepts a smaller sum in 

of the whole debt, the debtor is not thereby discharged, and the ore i 

has the right of suing the debtor again for the residue. This doctrine a 


(1) 2 Hay 329. 
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been recently affirmed by the House of Lords in B'oakca v. Beer (1) uphold¬ 
ing the authority of Piunel’s Case (2] and that o( Cumber v. Wane (3). 
Id this case there was no actual satii-factiou by payment of any smallar 
sum, and therefore a fortiori [323] plaintilT is entitled to recover his ori¬ 
ginal debt. The Court below is uot right in applyiug s. (52 of the Indian 
Contract Act to this case. The new contract cannot extinguish the old 
one unless tiie new contract bo based upon a new consideration. Illus¬ 
trations (a), (M and (c) to s. 62 clearly show tliis. 

The doctrine of consideration is as much a part of the law of contract 
in this country as it is in England. Under s. 2o of the Indian Contract 
Act an agreement made without cousitlerafion is, except in certain specified 
cases, wholly void. Even according to English law the now coDtract cannot 
effect a valid novation unless it is founded upon a now conisderation— 
Lynn v. Bruce (4). 

It follows as a corollary from the doctrine of consideration that 
where before breach of a contract exoneration is purchased for a less 
amount than that contracted to bo paid, the debtor is wholly discliarged, 
because wherever the creditor receives bis debt before it is due there is 
always an appreciable advantage to him which forms the consideratiorj 
for the discharge. Therefore, as the new agreement in this case was 
admittedly neither founded upon a now consideration nor entered into 
before breach, s. 62 does not apply. 

Section 63 of tlie Indian Contract Act closely approsclies the facts of 
the present case, but that section also doe.s not apply for two reasons : 
firstly, because it says that the promisee may accept instead of the ori¬ 
ginal promise any satisfaction which ho thinhs tit; it does not say that 
the promisee may accept any promise of satisfaction by the debtor. Under 
that section the debtor is discharged only where there is both accord and 
satisfaction. Illustrations (f;), (c) and [d) to s. 63 point to that conclusion. 
According to English law executory accord is iosulliciont. Illustration 
(/') to s. 63 no doubt expresses the doctrine contrary to that laid down in 
Foakes v. Beer (IJ. but t here is nothing either in the section itself or in the 
illustrations to indicate that a mere naked promise of satisfaction would 
supersede the original debt. [Norris, J.—But v. Fiockton{b) lays 
down that where promise and not performance is intended to he received 
in satisfaction it is a good satisfaction.] There the promise [324] was 
founded upon a new consideration, If it be said that under s. 63 a mere 
promise, if accepted in satisfaction, is a good discharge, then, so far, s. 63 
overlaps s. 62, and therefore such a promise is not valid without a new 
consideration. Secondly : Assuming that under s. 63 a naked promise of 
satisfaction, if accepted, supersedes the original debt, the Judge below 
finds that it was the intention of the parties when the new agreement was 
made that the sum of Rs. 400 should bo paid down in cash and an instal¬ 
ment bond executed in favour of the plaiotilf for Rs. 701. As the defeod- 
ant failed to fulfil his part of the contract by not paying down the sum of 
Rs. 400 tbo parties must bo relegated to their former rights, and the 
plaintiff has therefore the right to recover bis original debt. 

Baboo Nil Madhub Bose, (or the respondent. 

The law on the subject is laid down in as. 62 and 63 of the Indian 
Contract Act. Section 62 enacts in a compendious form what the 

(1) L.R. 9 App, Cas. 605. (2) 5 Rep. 117, 

(3) 1 Straogo 426^1 Smith Leading Cases, 8tb cd. 357. 

(4) 3 H. Black 317. ( 5 ) 16Q.B. 1039. 
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l/ejii.slature intended should Le the law as to novation of contracts in this 
country. The section is advisedly worded in such a manner as to make a 
mere agreement between the parties to a subsisting contract to substitute 
another for it, and uot the new contract itself, sufficient to effect a nova¬ 
tion and the extinction of the old contract. Whether there was such an 
agreement in any case is always a question of fact— Rajah Kaiiipershad 
SnifjJi V. Grant (l). 

The pi’ovisions ofs. 63 are contrary to the well-known rule of Eng¬ 
lish law, and seem to have hcfui introduced to prevent the application 
of tlie English law to any of tho cases that are expressly provided for by 
the section. 

The question ihcrefore ol want of consideration is entirely out of 
place. 

What is “ satisfaction " in any case coming under the section is a 
question of fact. It always depends oo the nature of the arrangement. 
A mere undertaking to perform an act may be accepted as satisfaction,” 
just as well as an executed promise 

The judgment of the High Court (NoRRIS and BEVERLEY, JJ.) was 
as follows;— 

JUDGMENT. 

The facts of this case appear to be these: The suit was brought 
[325] by the plaintiff to recover a sura of Rs. 1,473. How that sum is 
arrived at is stated at the top of page 3 of the paper-book. 

It appears that in Falgoon 1288 the defendant executed a bond 
for Rs. 801 iu favour of the plaintiff. The money was to be repaid in Magh 
T289. From the date of the bond up to the date fixed for repayment of 
the money interest was to be pud at eighteen per cent, per annum. 
If tho money was not paid oo the date it was covenanted to repay 
it, namely, Magh 1289, then interest upon the original sum and upon 
the interest up to Magh 1289 was to run at the rate of twenty-four 
per cent, per annum. The money was not repaid on the date fixed 
for its repavment, namely, Magh 1289. The defendant not being 
able to pay went to the plaintiff, and said in effect this to him: 1 
am not able to pay vou what is due to you under the bond; but I will 
pay you in cash’Rs. 400, and I will execute a fresh kisUbundi bond 
in your favour for Rs. 701.” The plaintiff accepted these terms , but 
the defendant failed to carry them out. He did nob pay the plamt- 
itf the Rs 400, nor did he, as he ought to have done, tender the 
kistibundi bond for Rs. 701 to the plaintiff. The plaintiff therefore has 
brought this action upon the basis of the old bond, and seeks to recover 
the amount which I have already mentioned, namely. Rs. 1.473. 

The Subordinate Judge gave the plaintiff a decree for the whole 

amount claimed by him. j-i; j cu f Aanraa 

The Additional District Judge oo appeal has modifi^ 

and has allowed the plaintiff’s claim only to the extent of Rs- 400. ihe 

ground uoon which the Additional District Judge has proceeded is this , 

He savs in effect, “ I find that the provisions of s. 62 of the Contract Act 
aoplv I fiofi that the parties to the first contract agreed to substitute a 
new contract for it. and therefore the original contract need not be per¬ 
formed; and, though the defendant has not earned out his P^^b of the 
new contract, the plaintiff is not relegated to his rights under the old 

contract.” __ 


(1) 2 Hay 329. 
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We are of opinion thafc the Judge has erred in applying the provisions 
of s. 62 of the Contract Act to this case at all. S. 62 is but a legislative 
expression of the common law ; and its [326] provisions do not apply after 
there has been a breach of the original contract. The parties may make 
a new contract in substitution of the old one, or may rescind or alter the 
old contract, and if they do so while the original contract is subsisting and 
unbroken, the original contract need not be performed. As I pointed out 
in the course of the argument, the law on this matter is laid down in the 
well-known and universally accepted text-book, Bullen and Leake’s 
Pleadings, 3rd edition, page 673. It is said there: "It is competent to 
the parties to a contract at any time before breach of it by a new contract 
to add to, subtract from, or vary the terms of it, or altogether to waive 
and rescind it. The substituted contract forms a good defence to an 
action on those terms of the previous contract which have been altered by 
it, and may Be so pleaded without any performance or satisfaction which 
is required to constitute a good plea after breach.” Then tlio form of the 
plea is given at page 675—“that after the alleged contract and before 
any breach thereof it was agrood by and between the plaintiff and 
the defendant that the said contract should be rescinded, and they then 
rescinded the same accordinglv and there is a similar form in the case 
of a substitute! agreement setting out the substituted agreement. Now 
is the case within s. 63? It is quite clear that s. 03 not only modifies, 
but is in direct antagonism to the law in England. It was laid down, 
as pointed out, in the case of Foakes v. Beer (1) that for the last pretty 
nearly three hundred years it has been the law in England that if 
A owes B five thousand rupees, and B consents to take two thou¬ 
sand rupees in payment of the debt, that is what is called in law nuduin 
pactum, and that B alter taking the two thousand rupees can subsequently 
bring his action for the unpaid three thousand rupees. The law in this 
country by virtue of s. 63 of the Contract Act is different; and it says : 
“ Every promisee may dispense with or remit, wholly or in part, the per- 
formanceof the promise made to him. or may extend the time for such 
performance, or may accept instead of it any satisfaction which lie thinks 
fit.” We think that the finding of the lower appellate Court in this case 
is that the plaintiff accepted in satisfaction of what was due to him at 
[327] the time the agreement was made Rs. 400 in cash and a fresh bond 
for Rs. 701. We chink that is the finding. We do not think that the 
plaintiff ever intended bo accept the naked promise to pay Rs. 400 and 
to give a bond for Rs. 701. The defendant has nob given the satisfaction. 
He has nob paid the money. lie has not tendered the bond. The ques¬ 
tion is, what were the rights of the parties under these circumstances? 
It seems to us perfectly clear thafc the parties were relegated to their rights 
and liabilities under the original contract, and that the plaintiff, upon 
breach by the defendant of the terms which he had made, and upon the 
non-performance by him of the satisfaction which he had promised bo 
give, was relegated to his rights under the old contract, and was entitled 
to bring the suit oo the basis of the old bond, and to recover the money 
which bo claimed. 

The appeal must therefore be allowed, tbe decision of the Additional 
Judge set aside, and that of the Second Subordinate Judge restored, with 
costs in all tbe Courts. 


H. T. H. 
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CIVIL REFERENCE. 

Before il/r. Justice Norris and Mr. Justice Beverley. 

Sankarm.ani Derya and others {Petitioners) v. Mathura 
DilUPiNl {Opposite-party}." [20th January, 1888.] 

Ben>inl Tenancy Act (Vni of 1885). s. 153 —Revisional power of District Judge in rent 
suits. 

The words “Judicial Officer as aforesaid ” as used in the proviso tos. 153 of the 
Bengal Tenancy Act have reference to the “ Judicial Officer” spoken of in cl. (6) 
of that section and to such efficer only, and a District Judge has no power to 
revise decrees or orderspas‘-ed by aDisirict Judge, Additional Judge or Subordi¬ 
nate Judge referred to in cl. (a) of the section. 

I 

This was a reference by the District Judge of Fureedpore under” 
the provisions of ss 617 and 647 of the Civil Procedure Code, and the 
question referred was whether a District Judge has power to revise decrees 
passed by a Subordinate Judge, front which under s, 153 of the Bengal 
Tenancy Act (Act VIII of 1885) no appeal [328] lies, or in other words, 
whether the proviso contained in the last paragraph of that section has 
reference to the class of cases specified in cl. (a) of the section. Tbe 
application which gave rise to the reference was for the revision of a rent 
decree passed by tiie Subordinate Judge of Fureedpore, and the District 
Judge dismissed the application, contingent on the opinion of the High 
Court, by an order in the following terms:— 

" This is an application invoking the revisional powers of the Court 
under s. 153 of the Tenancy Act of 1885 with reference to a decree of the 
Subordinate Judge in a rent suit of the description specified in the 
aforesaid section. The question is whether the proviso to that section 
vesting the District Court with revisional powers has reference to both 
els. (n) and (6) of the section or to cl. ib) alone. 

" The expression ‘ a Judicial Officer as aforesaid ’ does not appear to 
be happy or explicit. I have compared this section with s. ^ 
Bengal Act VIII of 1869, and also roforred to the proceedings m the 
Legislative Council, and the conclusion I arrive at is that the Proviso 
has reference to cl, {b) only, and that tbe words ‘ a Judicial Officer 
as aforesaid’denotes a Judicial Officer specially empowered by the local 
Government to exercise final jurisdiction in rent suits of the value oi 
Rs. 50 and under. My reason is two-fold :— i fn 

“ (1) If the proviso be held applicable to ol. (a) as well as to cl. (5h 
we are landed at the absurdity of finding tbe District Judge vested 
with power of revision over his own decisions and over those of an Ada - 
tioiiai Judge who may be of equal rank and standing with him. 

“ (2) It appears from paragraphs 114 and 115 of the Statement o 
Objects and Reasons (published in part V of the India Gazette of the 17th 
March 1883), which deal with s. 198 of tbe original Bil. corresponding 
s 153 of tbe Act, that the proviso was introduced only as a sMeoiar 
against the extension of final jurisdiction to the class of cases marked W. 

“I cannot find any reference to this section in the Reportof t e 
Select Committee published in Part V of the India Gazette of tbe 5ta 

• Civil Reference No. 18A of 1887, made by B. L. Gupta. Esq., Officiating District 
Judge of Purteedpore, dated tbe I8tb of November 1887. 
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April 1884, in which year the section in question bore the number 168 in 
Chapter XIV. 

[329] ‘ ' I am therefore disposed to dismiss this application. Enter¬ 
taining however a reasonable doubt in the matter, I shall, as desired by 
the applicant’s pleader, make a reference to the High Court under ss. 617 
and 647 of the Code of Civil Procedure read with s. 143 of the Tenancy 
Act. 

“ Contingent on the opinion of the High Court on the reference I 
dismiss the application, but make no order as to costs." 

No one appeared on the reference. 

The opinion of the High Court (NORRiS and Beverley, JJ.) was as 
follows:— 


1888 
Jan. 20. 

Civil 

Refer¬ 

ence. 

15 C. 327. 


OPINION. 

We are of opinion that the "Judicial Officer as aforesaid ” mentioned 
in the proviso to s. 153 of the Bengal Tenancy Act has reference to the 
“ Judicial Officer " spoken of in cl. (6) of the section and to such an 
officer only. It follows that the District Judge possesses no revisional 
jurisdiction by virtue of that proviso in respect of the decrees and 
orders of a District Judge, Additional Judge or Subordinate Judge referred 
to in clause in) of the section. 

H. T. H. 
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PRIVY COUNCIL. 

Present: 

Lord Fitzgeralo, Lord Hobhouse, Sir B. Peacock and Sir R. Couch. 
[On appeal from the High Court at Calcutta.] 


Bishen Chand Basawat [Defendant) v. Nadir Hossein 
[Plainti^).* [23rd, 24th and 25th November, 1887.] 

AtUichment—Civil Procedure Code, s. 2G6—P>operl}/ held by judgnient-dtbtor in trust 
for a specific purpose"-~att€}iipl to attach surplus after fulfilment of trust. 

Neither the wholu corpus, nor any specific portion ol the corpus, of an estate 
in the hands ol a trustee who is a judgment'debtor is rendered liable to attach* 
ment in execution of the decree against him, because a surplus of income is in 
bis bands for his own benefit after due performance of the trusts; nor does 
such corpus, or any pan of it, come, for that reason, within the meaning of s. 266 
of the Code of Civil Procedure, which only aulhorixes the attachment of property 
over which the judgment-debtor has a disposing power, cxcrciseable for his own 
benefit. 

Where a trust bad been created for specific purposes, viz., the performance of 
religious and other duties, and the trustee bad duly appointed [330] another 
trustee in bis place, the latter being entitled to bold the trust estate: Held, that 
a decree having been made again.st the trustee personally, tbc corpus of the*trust 
estate could flot be sold to satisfy the claim of the judgment-creditor, nor could 
any specific portion of the corpus of the estate be taken out of the hands of the 
trustee on the ground that there was, or might bo, a margin of profit coming to 
him potBonally after the performance of the trusts. Held, also, that in a suit in 
which all the patties interested were not before the Court, there could be no deci- 
aioD as to the extent of tbo trusts nor as to whether any surplus profits of the 
trust estates would, or would not, after the performance of the trusts, belong to 
the trustee personally. 
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Appeal from a decree (28bh May 1833) of a Divisional Bench of the 
High Court, reversing a decree {l9th February 1881) of the Subordinate 
.Judge of Moorshedabad. 

The suit out of which this apueal arose was brought by one Saiyad 
Nadir Hossein. the present respondent, in accordance with 3. 283 of the 
Civil Procedure, bo establish his right as trustee to certain zemindaries m 
pergunnahs Bansdowl and Paltapur, in the Moorshedabad district, and to 
have set aside execution proceedings taken by Bishen Chand Basawat, the 
present appellant, against that property, including an order, made by a 
Court in execution, disallowing his claim to have it released from 

attachment. 

The decree, in execution whereof the disputed attachment bad been 
placed on the prooerby, was against the estate of Mahomed Ali, deceased 
in 1868, who had been the predecessor of Saiyad Nadir Hossein, as trustee, 
in possession of the property. 

The plaintiffs case was that the property was held by himself and 
bad been before lield by Mahomed Ali, in trust for religious purposes ; and, 
therefore, was not liable to be attaclied in satisfaction of a decree, against 
the last trustee personally. The defence was that the trusts, even if valid¬ 
ly created, which was denied, only extmdedto part of the proceeds of 

the estate held by Mahomed Ali; and that there was a residue 

property in the hands of the trustee which, after the trusts had been 
satisfied out of the other part, was liable to be attached in execution 
proceedings taken against the estate of Mahomed Ali. 

The Subordinate Judge was of opinion that the property was held 
bv Mahomed Ali for his own benefit, subject to certain [331J trusts of a 
religious nature; and that this beneficial ownership was liable to be attach¬ 
ed in his hands, and in the hands of his successor, for his 
debts. This decision was reversed by the High Court, which held that, 
although there was a margin of profit, after satisfying the trusts, wmen 
might he properly applicable to the claims of the execution creditor, stm 
the property itself could not be attached to satisfy the debts of a lormer 


lS^00 

No facts were in dispute, and the questions for decision in this appeal 

re of law. j tu f k 

At the hearing before the SubonlioateOudge it J"" 

>prietary right wa., in the year 1859 m Kha.rnnmssa a 

.homedan lady, who died in that year, haying executed on 13th Apm 

59 a wasiatnamah. By this document alter reciting that ““ 

luatomed to defray the taxiadari, mujlis (meetings) and ab^arkhana (water 
™lv) exDonses from the proceeds of the zemindaries m pergunoah Bans 

wftha^^ ““."irif was’ 

i that she had no confidence in her son Euayet Ah, and that it 

3033 arvshe should appoint a wasi (administrator) for the pmpose o 
Tying out the important works of the taziadari. &c.. she procee e 

lows:— 

■■ I therefore appoint in respect of the whole and entire of these z^in- 
fias, gardens, buildings, and my whole property, my grandson, Mirz 
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Mahomed AliBeg v?ho is iotelligent, 5t. faithful, honest, a shrewd man of 1867 
business, to be trustee, and deliver and entrust to him my property on the nov. 26. 

following terms : “ That the said trustee shall, after my death, in accord-- 

ance with the customs prevailing among those professing the Mahomedan PRIVY 
faith and religion, cause the performance of, and provide for, all rites for COUNCIL. 

the invocation of blessings, interments, and sepulture, hajj (pilgrimages), - 

taziadari, mujlis, sepulchral expenses, Ac., from the property above de- 
scribed, after paying the Government revenue to the Collectorate from the (P-C.)= 
proceeds of the above pergunnah as per schedule below ; and from what- I.A, 1 = 
ever surplus shall remain he will draw as trustee’s due a monthly sum of 
Es. 40, and he will pay a monthly sum of Rs. 100, new coinage, to Mirza 170=5 
Enayet Ali Beg, my son, and of Rs. 60 to Mobaruckuonissa Khanum, my Sar. P.C.J. 
daughter, and pay for repairs of the buildings aforesaid. The rent of the 
gardens, &c.. and the wages of servants and employees, gardener. Ac., will be 
paid by the said trustee, and the said trustee will pay, and the zemindaries 
and property of me, declarant, will never be divided or partitioned by 
butwara between my heirs, and they will always remain in the hands and 
[332] under the control of the aforesaid trustee, and the management 
thereof will remain with the said trustee ; none of the heirs have or shall 
have, contrary to the terms of the trust, any power to cause a partition 
of my property ; and the management and provision for all things above 
specified will be done by tiie said trustee, and the taking of accounts and 
entering into investigations and superintending all matters connected with 
the pergunnah aforesaid will be the work of the aforesaid trustee. In all 
these transactions none of my heirs shall exercise the least power, and 
they shall have no power to call any one to account; none of my heirs 
shall have any power to call for or take"* accounts from the trustee afore¬ 
said. The whole of the yearly profits of the above estate in the hands of the 
said trustee will be expended by the said trustee in the manner provided 
above, and the said trustee will himself, mindful of the omnipresence of 
(God), discharge and perform all ihe duties entrusted to him ; and the dis¬ 
honesty of the said trustee, when complained of by any of my heirs before 
any authority for the time being, will be disallowed and there will be 
no sort of dishonesty on the part of the said trustee." 

Mahomed Ali, on 20th May 1868, also executed a wasiatnamab, 
appointing Saiyad Nadir Hossein to be wasi. The translation of it was as 
follows:— 

“And for the purpose of keeping up and perpetuating all these things 
and the estate, that is to say, the taziadari, Ac., of the said emambara and 
burial-grounds, and all other necessary and proper affairs according to the 
provisions and conditions of the aforesaid wasiatnamab, I appoint my 
sister’s son, Nadir Hossein, for the purpose of carrying on the duties 
specified in the former wasiatnamab, under which I have appointed him 
trustee for three years in my place, knowing him to be honest and faith¬ 
ful. The said trustee will, according to the conditions specified in the 
wasiatnamab of the late Kbairunnissa Khanum Sabeba and of this wasiat¬ 
namab, take care of, maintain and keep the whole of the property, 
necessaries for lighting, silver and gold articles of all sorts belonging to 
the emambara; and exercising all the powers which I had, he will col¬ 
lect the rents and proceeds from the gardens, and, levying month by month 
his rightful allowance as trustee, carry on all the duties; and for the 
conduct of all law suits which are now pending or may occur afterwards 
he will appoint vakils and mukhtears and properly conduct them ; and he 
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will conduct all duties connected with the emambara and burial-grounds, 
which arc necessary and customiry, month by month and year 
by your; and. except the power to improve, he will have no power to di¬ 
minish tne charge, and ha will always make all proper arrangements 
with all servants belonging to the zemindaries, appointed from before 
and now, and for the 5^ annas share of pergunnah Paltarore inZillah 
Maldali, acquired by purchase, and which is also belonging bo the emam- 
bara, and make intelligently all accounts, setblemeuts of accounts, inquiries 
and investigations, and settlements of juminas: and the said trustee will 
have all the powers which I had except that of granting putnis and ijaras 
for the appointment and dismissal of servants,and the conduct of all business, 
and he will ace as he thinks best for the good and welfare of the emambara. 
[333] And he is my relative, friend and well-wisher, and besides the above 
Musaummat Bibi Pirun, Mussumniat Bubri Khanum, Mussummab Bibi 
Supim Jan and Mussummab Imami Bihi and others are ray inotha wives 
{i.e., wives by a second grade marriage); and as long as they behave 
properly and remain under his nrotection and guidance, he, the said 
trustee, wdll provide for them. And after my death, he will cause my 
body to bo clothed and buried ; and will always cause the performance 
(reading) of the fatekas for the invocation of blessings, pilgrimages, read¬ 
ings of the Koran and the mujlis for the salvation of myself and of 
the late Khairumiissa Khanum; and if necessity should, in his opinion, 
arise, he is empowered to appint another trustee. No one has the power 
to interfere. Should in future anybody prefer any sort of claim, it will 
be belli false, and will be condemned as such before the hakims for the 
time being. For which reason I execute this wasiat.namah while of sound 
mind and in my full senses, in the present assembly, that it may come of 
use in proper time, and that it may remain as a document to future 
times." 

Mahomed Ali having died on the 2l8t l\Iay 18G8, those who had 
claims against his estate took proceedings against Nadir Hossein, disput¬ 
ing the elfect of the second wasiatnamah. Again, in 1877, the present 
appellant attempted to enforce a decree against the estate of Mahomed 
Ali in the hands of Nadir Hossein. This failed, because the Court 
held that Nadir Hossein was not the legal representative of the judg- 
nient-debtor. and that assets of the latter could only be reached throng 
legal jjrocess against his proper representatives. The present appellan 
having renewed his attempt in 1879 bo attach the property left by Maho¬ 
med Ali, as being in the hands of the respondent partly for the benento 
Mahomed All's estate, the present suit resulted. The abovementione 
iudgmont of the Subordinate Judge, stated more in detail, found that t e 
first wasiatnamah was, in fact, executed by Khairunnissa, but nob wi 
knowledge of its natui'e. He held that it was not a deed converting 
the proporcy into a religious endowment, but a will burthening the proper¬ 
ty. in the hands of the heirs, with certain charges for religious objects. 
As a will, he found that it was only valid to the extent of one-third o 0 
property, being made without the consent of the heirs. He was of 
that the second wasiat merely continued the trusts created by b 0 
former instrument. [334] and that as regards any beneficiary interest 
then possessed by Mahomed Ali, it was void as against his creditors, 
being then insolvent. The result of these findings was that the large part 
of the estate was the nrivate property of Mahomed All, during his me. 
and after his death was assets in the hands of his heir for the payment oi 

bis debts. 
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This judgment was not maintained by the High Court (CUNNINGHAM 
and Maclean, JJ.). The Judges were of opinion that it was not essential 
to decide whether the property liocame waqf or not, and whetlior ^lahomed 
Ali had become mutawali or not, inasmuch as the trust implied that the 
trustee, for the time being, was entitled to hold the property subject to 
the performance of the duties charged upon it Thoro might have been 
in Mahomed All’s time a margin of profit, and that margin might possibly 
have been attached in execution of a norsonal decree against the trustee. 
But that was not the question in hand, which was, whether Mahomed 
Ali's creditor was entitled to attach the property itself in ihe hands of the 
plaintifl. In regard to the appointment of the succeeding trustee by the 
document of 20th May 1868. the Judges held it fairly within the power 
conferred by Khairunnissa’s wasiatnamah. Their judgment concluded 
thus : ” We find, therefore, that Mahomed AU was competent to execute 

the deed of 20th May 18G8. that that deed ve^^ed the trust property in 
the plaiutill subject to the declare 1 trusts. This finding di?'poses of the 
first defendant's case. If the trust iloed he good, the plaintili is entitled 
to hold the property subject to the charoes of thn trust, and to the claims 
of his creditors to any margin of profit, if there he one which can be 
shown to be bis personal property. But the creditor of ^lahonicd Ali 
has, it appears to us. no right to attach the property in the hands of the 
present truftee in order to enforce a money decree against a former trustee 
which could never have been enforced, except against the margin of profit, 
which, after performance of the trusts, remained in his hands.” 

On this appeal, 

Mr. R. V. Doyne and Mr. J. 1). Mnyne, for the appellant, argued that 
the legal effect of the first wasiatnamah was to confer, so far as Khair- 
unnissa was entitled to confer it, the [335] whole property upon 
Mahomed Ali as his own estate, subject to the performance of the trusts 
for religious objects. The second wasiatnamah, on the other hand, did 
not vest any interest in the respondent, but merely gave him the right of 
managing the estate for the purpose of paying out of the income sums 
required in respect of the religious duties imposed ; and this caused the 
residue of tho estate, b 0 >ond what was required for religious purposes, to 
pass to tlie heirs of Mahomed Ali on his death. Moreover, the second 
wasiatnamah, even if a transfer was atteranted by it, could not pass any 
beneficial interest in tho property, inasmuch as Mahomed Ali was insolvent 
at tho date of it; and it was. therefore, void as against his creditors. 

For another reason there was a personal interest in that part of the 
property which was not required for the expenditure on the objects of the 
trusts. This was that thoro was no complete appropriation of the property 
to religious objects by either the wasiatnamah of 1859 or that of 13G8, 
neither of thorn having constituted the property to he waqf or strictly 
endowed for religious objects. Property might he either absolutely 
devoted to religious purposes, which was one mode of endowment, or it 
might be burdened in tho hands of an owner with a trust for religious 
objects, which was another mode of providing for their performance, and 
this latter plan had been adopted here. Tho appropriation in order to 
constitute waqf must divest the private owner of all property in it. A 
mutawali was generally appointed. Here a wasi, or administrator, only 
was appointed. Waqf property might not be alienated; but where the 
whole of the profits of lands were not devoted to religious purposes, and 
were only heritable property burdened with a trust for such purposes, the 
(Profits might be alienated. In reference to this distinction were cited 
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2Loohmviud Sadik v. Moohummitd Aliil), Jewun Doss Sahoo v. Ktiheerood- 
(Icen (2), Knmeez Fatima v. Suheba Jan (3), Futtoo Bibsev. Bhurrut hall 
Ilhuknt (4), Basoo Dhul v. Kishenchunder Geer (5). Dalrymple v. Khoondkar 
Azeczul Islan (6), Ekaja Surv'arBossein v. KhajaSyed Hosseinijl), Mahomed 
[336] M^mnoo Chotvikree v. Hajra Bibee (8). Also reference was ma(l9to- 
Haillie’s Mahomedan Law, Part II, Imameea, p. 211; the Tagore Law 
Lectures for 1874, pp. 463, 472 (mentioned by Mr. J. H. A. Branson); 
Macnagbten's Mahomedan Law. p. 62 ; Precedents, p. 327, case 8, p. 340. 

In regard to the nature of the proof required, when a pardanasbin is 
said to have alienated her property, was cited Delroos Banoo Begum v. 
Ashgar Ally Ehan (9), afterwards affirmed on appeal (10). 

In connection with the general proposition that under any system of 
law relating to religious trusts a surplus in the hands of the trustee, in¬ 
tended for his benefit, was available to satisfy decrees against him for 
his personal debts, was cited Aushotosh Diittv. DoorgachurnChatterjeeill) 
where a surplus belonged to a joint Hindu family, of the family property, 
charged with expenses ot daily worship. 

On a question whether the right, title, and interest of Nadir Hossein 
had been attached, or the estate itself, reference was made to ss. 274, 
278 and 287 of Act X of 1877 and Act XIV of 1882. [SiR B. PEACOCK 
enquired what would have been tbe terms specifying the property to be 
sold if an application for sale had been filed]. The terms would have 
specified “ all that remained after defraying the expenses of the trust.” 
[Lord HoBHOUSE. —Would not that have involved proceedings in which 
all tbe parties interested must have been before the Court to ascertain 
the surplus and to have the trusts declared?] Tbe argument was that, 
with, and subject to. certain definite trusts declared in the wasiatnamah, 
tbe property had vested in Mahomed Ali. The property, with these 
trusts annexed, could have been sold by him, and it therefore fell within 
s. 2GG. 

Mr. J.Il.A. Branson, for the respondent, was not called upon. 


JUDGMENT. 


Their Lordships’ judgment was delivered by 

Sir B. Peacock.— In a suit tiled in the Court of the Subordinate 
Judge tbe plaintiff prayed that an order passed in certain execution oases 
might be reversed and set aside. 

[337] The defendant, as the purchaser of a decree which had been 
made against Mahomed Ali, obtained an order in execution against tbe 
heirs, or persons alleged to be the heirs, of Mahomed Ali for the attach* 
ment of certain property which he alleged to be the assets of Mahomed 

Ali. The plaintiff objected to the attachment of the property, and the 

present suit was brought to set aside the order. 

The facts of the case are these: A Mahomedan lady named 
Khairunnissa, who had an absolute interest in the property, executed a 
document called a will, or a deed, which is set out in the record. By 
that decument she devised the property to her grandson, Mahomed All, 
upon trust for the performance of certain religious duties and ceremonies m 
accordance with the Mahomedan religion. A question was raised whether 
tbe trust so created amounted to what in Mahomedan law is oalled a 


(1) 1 Sel. Rep 17=6 I.D.lO.S). 17 
(4) 10 W.R. 299. 

(7) 8 D. A (1858) 1028. 

(9) 15 B. L. R. 167, 


(2) 2M.I A. 390. <3)8 W.R. 313. 

’5) 13 W.R. 200. (6) S.D.A. (1858), 586. 

is) 8. D. A. (1858) 1218 

10) 3 0. 324. (11) 6 I. A 182=6 0. 438. 


808 



YII.] 


BISHEN CHAND BASAWAT V. NADIR HOSSEIN 15 Cal, 339 


wagf, or whether it was merely a trust for the performance of religious 
duties. The High Court held that it was at any rate a trust for the 
performance of religious duties, and that a trustee bad been appointed 
for the performance of them by Khairunnissa, and that a subsequent 
trustee bad been appointed by that trustee. It is unnecessary to specify 
the various religious duties for the performance of which this trust was 
created. Many of them, such as the taziadari and others, were specified 
in a schedule to the deed, with the expenses set opposite, amounting 
altogether to Rs. 1,412. There was also a sum to be paid to her son 
Mirza Enayet Ali Beg, Rs. 100 per mensem, or yearly Rs. 1,200, and to 
her daughter Mobaruckunnissa Khanuni, Ks. 60 per mensem, or yearly 
Rs. 750. Those two legacies have lapsed by death. Then there is 
*' trustee’s allowance of Mirza Mahomed Ali Beg at Rs. 40 per mensem, 
or yearly Rs. 480:” and then there are other items for wnges. At the 
end of the document, after specifying the trusts, it was declared that '* the 
whole of the yearly profits of the above estate in the hands of the said 
trustee will be expended by the said trustee in the manner provided above, 
and the said ti*ustee will himself, mindful of the omnipresence (of God), 
discharge and perform all the duties entrusted to him,” 

Khairunnissa died in the year 1859, leaving her son. Enayet Ali, who 
lived until the 5bh of February. 1860, and her daughter. [338] Mobaru- 
ckunnissa, who died on the 23rd of April 1869. It was contended that 
this document being the w’ill of Khairunnissa, she could not. dispose of 
more than one-third of her interest in the estate, and that the other two- 
thirds went to her beirs-ab-Iaw, her beirs-at-law, at the time of her death 
in 1859, being Enayet Ali, her son, and Mobaruckunnissa, her daughter. 
Their Lordsliips consider it unnecessary to decide whether the instrument 
was a will or a deed. Upon the death of Enayet Ali, Mahomed Ali, who 
had been appointed the trustee by Khairunnissa, was his heir-at-law. It 
appears that after the death of Khairunnissa, Enayet Ali made some 
claim, as heir, to his share of the property which he said his mother could 
not dispose of. Mahomed Ali, on the other hand, contended that the will 
of his grandmother was a valid one: that the whole of the property 
passed under that document to himself, and did not vest in his father; 
and that his grandmother had the right to dispose of the whole of the 
property. Mahomed Ali never claimed upon the death of Enayet to 
succeed to any portion of the property as having been undisposed of by 
bis grandmother, but during the whole of his life treated the property of 
his grandmother as having been disposed of by her will for the purposes 
therein expressed. lie could not therefore in his lifetime have claimed 
any portion of the estate as heir to his father Enayet. Mobaruckunnissa, 
as already observed, died on the 23rd of April 1869, and neither she nor 
any of her heirs have ever claimed to be entitled to any portion of the 
property as not having been disposed of by Khairunnissa. 

The defendant in the suit claimed under a purchase in execution of 
a decree against Mahomed Ali, dated In 1863, to have the whole of the 
property sold in execution of that decree against the heira-at-law of 
Mahomed Ali, the trustee. The case came on to be heard before the 
Subordinate Judge, who was the Judge sitting in the Court of Execution, 
and after various proceedings and objections it was ordered that the 
property should be attached. It was objected that the judgment-creditor 
could not attach the whole property, and that be bad not specified any 
particular portion of it. The Judge, speaking of the residuary interest of 
the deceased [339] Mahomed Ali Beg as the property liable to be 
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attached, said : “ As there is yet time to ascertain the nature of interest 

under s. 287 of the Civil Procedure Cede previous to the issue of the writ 
of ])ror]arraiicn, I think the claimant’s objection on the score of the 
attachment heiug void (or want of specification of the debtor’s interest is 
iintenahlo. ' lie therefore disallowed tlie objection, and so in effect 
mainia’ncd the cider which had been made for the attachment of the 
entire, corpus of the..6state. 

One of the learned counsel for the appellant very properly admitted 
that no biecific portion of the corius could be sold, but that the whole 
corpus of the estate was liable to bo sold. The High Court held that 
the corpus of the estate was not liable to be sold, and they say: Nor 
is it essential to decide whether the property became what is known 
technically as waqf. and wliethcr Mahomed Ali became mutawali, because 
the Subordinate Judge finds, and wo think rightly, that the deed created 
a trust for certain specific purposes. This implies that the trustee for the 
time being is entitled to hold the property subject to the performance of the 
duties charged upon it. There may have been in Mahomed Ali’s time 
a margin of profit, and that margin might possibly have been attached Id 
execution of a personal docroe against the trustee ; but that is not the ques¬ 
tion now. The question is, whether Mahomed Ali’s creditor is entitled to 
attach the property itself in the hands of the plaintiff." 

If the whole property is to be sold, it must be taken out of the bands 
of the trustee altogether and put into the hands of a purchaser. That 
purchaser might ho a Christian, he might be a Hindu, or he might be 
of any other religion. It surely cannot be contended that property, 
diviserl by a Mahoinedan lady to a Mahomedan trustee with the object of 
providing for certain Mahomedan religious duties, could be taken out of 
tho hands of that trustee and sold to a person of any other religion, and 
that the purchaser should liecome tlie trustee for the purpose of performing 
or .seeing to tho performance of those religious duties. If property is 
to he sold and alienated from the trustee whom this lady appointed, or 
the trustee who was subsequently appointed hy him to succeed him as 
trustee, the purchaser, of whatever religion lie might be, wouldhaveto see 
to the [340] execution of the trusts. Is it possible that the law can be 
such that a Hindu might become the purchaser of the property for tho 
purpose of seeing to tiie performance of certain religious duties under the 
Mahomedan Law'? Nor example that a Hindu might be substituted for a 
Mahomedan trustee for the purpose of providing funds for the Mohurrum 
and talcing care that it should be dulv and properly performed, when it is 
w'ell known what disputes aud bitter feeling frequently exist between Hindus 
and ^[aboraecians at the time of the Mohurrum. The High Court sa-ys. 
'* If there was a margin of profit, that margin of profit might possibly 
have 1)000 attached." Their Lordships cannot in this suit, in which all 
parties interested are not before it. deoitle as to the extent of the religious 
trusts, or whether any surplus profit after the performance of those trusts, 
would belong to Mahomed Ali or the trustee substituted by him. The 
corpus of tho estate cannot be sold, nor can any specific portion of the 
corpus of the estate be taken out of the hands of the trustee because there 
may be a margin of profit comiug to him after the performance of all the 

religious duties. 

According to s. 266 of the Civil Procedure Code, Act X of 1877, 
which was the Code in force at the time when these execution proceed¬ 
ings were going on, the following property is liable to attachment and sale 
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in execution of a decree, namely, lands, houses, or other huildin^’s, ^oods, 
money, bank notes, and so on. Then “shares in the capital or joint 
stock of any railway company or other public company or corpora¬ 
tion ; and, except as hereinafter mentioned all other saleable property, 
moveable or immoveable, belonging to the judgment-debtor, or over 
which, or the nrotits of which, he has a disposing power, which he 
may exercise for his o%vn honetit. and whefher tbo same be held in 
the name of the judgment-debtor, or by another person in trust for 
him or on his behalf.” If there was any surplus in the hands of the 
trustee for the benefit of tlio judgment-debtor, it would not entitle the 
judgment-creditor to attacli and sell the whole or any specific portion 
of the corpus of the est^ito. He could only attach the property over 
which the judgment-debtor [341] had a disposing power, which he 
might exercise for his own benefit, “whether the same was held in the 
name of the judgment-dobtor, or hy another person in trust for him.” 
Mahomed Ali, just before his death, executed a deed, which is to 
be found on the record, and he says; “I apuoint my sister's son. Nadir 
Hossein”—who is the inesent plaintiff—“for the purpose of carrying 
on the duties specified in the former wasiatnamah, under wnicli I 
have appointed him trustee for threo years in my place, knowing him 
to be honest and faithful. The said trustee will, according to the condi¬ 
tions specified in the wasiatnamah, of tbo late Kbairunnissa Kbanum 
Saheba, and of this wasiatnamah. take care of, maintain, and keep, the 
whole of the property, necessaries for lighting, silver and gold articles of 
all sorts belonging to the emamhara”—and all the other religious 
duties. He is to he the trustee for carrying out the religious ceremonies 
which had been appointed by Khairunnissa under tbo wusiabnamah. It 
was contended that, if this was not a waqf, the trustee appointed by Kbai- 
runnissa had no power to appoint a now trustee. But even if j'fahomed 
aH could not appoint a trustee in liis place, no one has ever objected toSyed 
Nadir Hossein as the trustee. If there had been any objection that he was 
illegally substituted as trustee, an application might have been made by 
any person interested in the performance of the trusts to have him re¬ 
moved, and a new trustee appointed by the Court under the dodo of 1877. 
But Syed Nadir Hossein was in possession as trustee, and no person 
interested in the performance of tbo religious duties had ever objected. 
Kvon if there had bean an objection, tliat would not have converted the 
corpus of the property hold in trust into Mahomed AH's own private 
property, liable to be attached for his private debts. By s. 280 of the 
Code of Civil Procedure, Act No. X of 1877, it is enacted that:—“If 
upon the investigation the Court is satisfied that for the reasons stated” 
—that is upon the investigation of the claim of an objector—“ in 
the claim or objection such property was not when attached in the 
possession of the judgment-debtor, or of some person in trust for him, 
or in the occupancy of a tenant or other person paying rent to him, 
or that being in the possession of the judgment-debtor [342] at such 
time, it was so in his possession not on his own account, or his own pro¬ 
perty, but on account of or in trust for some other person, or partly on 
bis own account and partly on account of some other person, the Court 
shall pass an order releasing the property wholly or to such an extent as 
it thinks fit, from attachment.” Section 281 enacts “that if the Court is 
satisfied that the property was, at the time it was attached, in the posses¬ 
sion of the judgment-debtor as his own property, and not on account of 
any other person, or was in the possession of some other person in trust 
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for bin), or in the occupation of a tenant, or other person paying rent to 
him, the Court shall disallow the claim.” 

Their Lordships are of opinion that the order for the attachment of 
the corpus of the estate was erroneous, and that a proclamation could 
not have been lawfully issued for the sale of any portion of the property 
attached. 

Their Lordships are of opinion that the judgment of the High Court 
was right, and they will therefore humbly advise Her Majesty to dismiss 
this appeal and to affirm that judgment. The cost of the appeal must be 
paid by the appellant. 

Appeal dismissed. 

Solicitors for the appellant: Messrs. Barrow <t Bogers. 

Solicitors for the respondent: Messrs. Lambert, Peth d Skakespear. 


C. B. 


15 C. 312 (P.C.)^5 Sar. P.C.J. 128. 

PBIVY COUNCIL. 

Present: 

Lord Fitzgerald, Sir B. Peacock, and Sir B. Conch. 
[On appeal from the High Court at Calcutta.] 


Parmeswar Pertab Singh and others (Defendants) v. Padma- 
NAND Singh and others (Plaintiffs). [2nd December. 1887.] 

Lease, Construction of—Construction of potiah as to duration—Use of Uie word 
" mokurarx," 

A gbatwali estate baviogbeeo sold for arrears of revenue, the purchaser brought 
suits to set aside under-tonurcs. and in so doing sued a tenant who alleged him¬ 
self to beagbatwal. The latter compromised tbe suit, receiving amokurari 
pottab not containing an; words importing a hereditary interest. 

Beld. that the above circumstances were no ground for declining to give effect 
to tbe pottab as it stood, tbe word "mokurari” not importing inheritance. 

[343] Appeal from a decree (19th May 1885) of a Divieional Bench 
of the High Court, affirming a decree (31st December 1883) of the Subor¬ 
dinate Judge of Bbagulpur. 

The suit out of which this appeal arose was brought by the respond¬ 
ents, who were zemindars of Kharagpur in tbe Bbagulpur district, to 
recover possession of a mouzab of which amokurari lease had been made 
in 1853 to one Teknarain Singh. He died in 1881, and this suit was 
brought against his sons, who were in possession, and who alleged that 
tbe tenancy was hereditary. 

The second Subordinate Judge of Bbagulpur, holding that, upon the 
terms of the pottah of 1853, it was one only for the life of Teknarain 
Singh, decreed tbe claim in favour of the plaintiffs. 

On appeal a Divisional Bench of the High Court (TOTTENHAM and 
Agnew, JJ.) gave judgment as follows:— 

“ There are no words whatever in this pottah which would import 
any hereditary interest; and it has been held frequently that the word 
“ mokurari ” alone does not import any thing more than fixed rent. 

" It has been urged upon us on behalf of the appellant that we must 
look to the circumstances of tbe case, and not only to the document. The 
circumstances set up for tbe defence were, that tbe mouzah in question 

• 
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^as formerly a ghatwali tenure. Therefore by its nature it was in fact a 
hereditary tenure, and the gbatwals or their descendants could not be 
ojected. 

"The ghatwali estate was sold for arrears of Government revenue in 
1838, and was purchased by the present plaintifi's’ predecessor. The 
purchaser brought suits to set aside encumbrances, and, amongst others, 
the gbatwals were sued. Teknarain appears to have been one of those 
tenants who were sued for the setting aside of his tenure. He pleaded that 
he was a ghatwal. The suit, however, was to set aside the sunnud on 
which his title was based, and there was no admission, nor was there any 
finding that Teknarain was a ghatwal at all. It appears that he compro¬ 
mised the suit, and permitted a decree against him on the condition of 
receiving the lease which is now in question. 

" The learned Advocate-General has contended that if this compromise 
was brought about through ignorance, on the part of Teknarain, of his 
position under the law, it should not be [344] held to bind him ; and it is 
argued that, at any rate, the tenure having been held by him and bis 
predecessors for a long series of years, it is not likely that he would, 
without consideration, consent to give up his position altogether and take 
a lease for bis own life. 

“ We cannot, however, say that Teknarain was ignorant of his 
position under the law. He well knew what his position was, for he set 
up a ghatwali title in the very suit in which he entered into this 
compromise. It is quite possible that he felt that his case was a precarious 
one, and that it would be better than having a decree ousting him from this 
tenure, to enter into a compromise by which he could secure his tenancy 
for his own life. 

“ We think, therefore, that we must hold that the lower Court put a 
right construction upon this pottah, and that there are no circumstances 
which would warrant the Court to decline to give effect to that document 
as it stands. 

"This being so, the suit was rightly decreed.” 

For the appellants, Mr. <7. D. i/ttync submitted that there was nothing 
in the terms of the lease inconsisteat with a permanent tenure, and that the 
lease and compromise must be construed with reference to the asserted 
ghatwali tenure. 

Mr. C. W. Aratkoon, for the respondents, was not called upon. 

Sir B. Peacock delivered their Lordships’ judgment to the effect that 
they concurred in the construction put upon the pottah by the High 
Court. 

Appeal dismissed with costs. 

Solicitors for the appellants : Messrs. Barrow it Rogers, 

Solicitors for the respondents : Messrs. T. L. Wilson it Co. 

C. B. 
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[345] APPELLATE CIVIL. 

Before Sir W. Comer Pethcram, Kt., Chief Justice, 
and Mr. Justice Tottenham. 

JoYKRisuNA Mukhopadhya AND ANOTHER {Defendants) V. 

SarfannESSA AND OTHERS {Plainti^'s).* [ist February, 1888.] 

Sale for arreara of rent—Regulation VIJI of 1S19, 3. 5. 6, 14— of puini tenure 

—Registered putnidar.>!—Suit by unregistered putnidars. 

An unrcRistered proprietor of a putni tenucP is entitled to sue to .set aside a 
sale held under Regulation VIII of 1619. 

Ckunder Pershad Roy v. Shuvadra Kumari Shaheba (1) followed. 

[R.. IG C.L.J. 301 = 17 Ind. Cas. 171 (172); 13 C.L.J. 102 = 15 C.W.N. 5=8 Ind, 
Cas. 766 (767).] 

This was a suit )')voughf; to set aside the sale of a putni tenure held 
under Regulation VIII of 1819. 

The plaintiffs stated lot Sachitarah was the zemindari of defendant 
No. 1, and that within that zemindari three mouzahs had been let out 
in putni, the nutni being recordetl iu the names of the plaintiffs’ predeces¬ 
sors in the slierista of the defendant No. 1. They further stated that 
a 9-anna share of the putni mehal belonged to them and a 7-anna share 
to defendants Nos. 2 and 4, and that in accordance with a private parti¬ 
tion a ] 6-anna share in two of the said mouzahs had been allotted to them, 
corresponding to their 9-anna share in the three mouzahs, and a iG-anna 
share of the third mouzah had been allotted to the defendants Nos. 2 and 
4 ; that the zemindar, defendant No. 1, bad instituted proceedings under 
Regulation VIII of 1819 for the realization of the half-yearly rent for 
1291 in resnect of the putni mehal, but that no notification of sale had 
been served in accordance with law ; and that the property had been sold 
at an inadequate price, that the sale was brought about fraudulently by 
the defendants Nos. 2 and 4 in collusion with the zemindar, and that the 
property had been purchased at the sale by defendant No. 2 in the name 
of bis son, defendant No. 3. Under these circumstances the plaintiffs 
asked that the sale might be set aside. . 

The defendants contended amongst other matters that the [346] 
plaintiffs not being recorded a.s putnidars, the suit would not lie; and that 
the advertisement of sale had been duly published. 

The Subordinate Judge held that there was no authority for the 
proposition that no one but a recorded putnidar could sue to set aside a 
sale under the Regulation, and on the authority of the case of Chemer 
Pershad Roy v. Shuvadra Kumari Shaheba (l) decided against the defend¬ 
ants on that point; and on the question of the service of notice held that 
the notice had not been served in accordance with the law, and therefore 
set aside the sale, declaring that the putnidars were entitled to revert to 
the position they held before the sale. 

Defendants Nos. 1 and 3 appealed to the High Court. 

Baboo Mem Chunder Banerjee, Baboo Ashutosh Mukerji and Baboo 
Pran Nath Pun dit, for the appellants, contended amongst other matters 

• Appeal from Otiginai Decree, No. 319 of 1886. against the decree of Baboo Sharoda 
Prosad Chatterjee, Rai Bahadoor, Subordinate Judge of Hooghly, dated the 6th of 
September 1886. 


(1) 12 G. 622. 
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that the plaiatiffs not being registered putnidars were not competent to 
sue, referring to ss. 5, 6 and 14 of Regulation YIII of 1819 and citing the 
case of Gossain Mungul Doss v. Doy Dhtivput Smgh il): and after submilting 
that the notice of sale had been served in substantial conformity with 
the requirements of the Regulation, took objection to the form of the 
decree which placed an unregistered assignee in possession. 

Baboo Sri Nath Das, Baboo Gopal Chuiuler Ghosal and Baboo Boido 
Nath Dull, for the respondents relied on the case of Chuuder Pershad Roy 
V. Shuvadra Kumari Sliaheba (2). 


1888 

Feb, 1. 

Appel* 

LATE 

Civil. 

15 c. 3iS. 


JUDGMENT. 

The judgment of the Court {PETHERAil C.J., and Tottenhmam, J.) 
was delivered bv 

Petheram, C.J.—This is suit to set aside the sale of a putni tenure 
under Regulation VIII of 1819 oo various giounds. The only grounds 
upon which the suit has been decreed are : that the proclamation of sale 
was not served according to law, and that the property has been sold for 
an inadequate price : and this appeal comes before us against that decision, 
and upon the appeal two points are argued. First, it is argued that 
even if the Subordinate Judge is right in the conclusion of fact at which 
ho has arrived that the advertisement of sale was not served, still this 
[347] suit cannot be maintained, because the plaintifl, although ho is 
interested in the putni, is not and never has been registered in the 
serishta of the zemindar as the owner of the putni, and that without such 
registration the suit cannot under the provisions of the said Regulation be 
maintained. 

The sections of the Regulation which are relied upon by the defendant 
in support of this contention are ss. 5 and 6, but before considering 
the provisions of those sections it is necessary to consider the provisions 
of 8. 3 as wo’l. By s. 3 of that Regulation putni tenures are declared 
valid, transferable and answerable for debt. It is not necessary for me to 
read the particular words of the section; all that it is necessary to say is 
that by that section these tenure.s are made transferable in perpetuity and 
are transferable by sale, gift or in any way which the putnidar thinks fit, so 
that by virtue of that section these tenures are made actual property in the 
land which the holder of them may dispose of as he chooses, the relation of 
landlord and tenant between the putnidar or his assignee and the zemindar 
remaining during the whole continuance of the tenure. Then come 
ss. 5 and 6, and the effect of the provisions of those sections amounts to 
this, that upon an alienation or transfer by the putnidar the zemindar may 
exact a fee, which represents his profit, being the portion of his interest in 
the property whenever a transfer of the tenure is made, the amount of 
which is regulated by the Regulation itself: and further than that, until 
that fee has been paid, the zemindar shall not be bound to register the 
transfer and further than that, until the transfer has been registered, he 
shall not be bound to recognise the transfer in any way—that is to say. until 
his demand has been satisfied and registration has been effected, the old 
tenant remains his tenant, and the relation of landlord and tenant has not 
been created between him and the assignee of the putnidar, whatever the 
arrangement may be between the putnidar and his assignee. This is the 
effect, so far as I can see. of these sections, that until the terms of the 
Regulation have been complied with, and u ntil the fee has been paid and 

(1) 36 W.R. 162. 
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1888 t!i 0 registration effected, the relation of landlord and tenant continues to 
Feb. 1. exist between the landlord and the old tenant, and no privity of contract 
— and no relation [348] of landlord and tenant exits between the landlord 
Appel- ^nd the assignee. But that is all; the Regulation does not say, and 
LATE it would be very inequitable that it should say, that no interest 
Civil, whatever could be created in the tenure by the assignor, or that no 

- person could obtain any interest whatever in the tenure, without the 

15 C. 345. registration of the transfer. Any interest which could be created consist¬ 
ently with the remaining in existence of the original tenure can be created 
without the Regulation, and so far as I can see, is not prevented by the 
Regulation in any way : and therefore as it seems to me that if the assig¬ 
nee, the plaintiff in this case, can show that he h:vs obtained an interest 
in the tenure, although it does not amount to an assignment so as to 
make him a tenant of the landlord and to release his assignor—that 
is to say, if there has been a sale or a professed sale which is regular 
and which destroys the tenure in which he is interested, but which fact 
could be contested by any one as no sale at all—it may be that it would be 
most inequitable to hold, unless we were driven to bold it by the words 
of the Regulation, that he is unable to say that this sale is no sale and 
that it is void as against everybody else. 

In support of this view we are referred to the case of Gossain Uunqul 
Dass V. Hoy Dhunput Singh (1). This was a case which came before the 
late Chief Justice Sir Richard Garth and Mr. Justice Birch, and the 
decision is datc-d 25th February, 1876. The facts of that case do 
not appear from the report, and from the report it may well be that 
the Judges in that case supposed that the sale was being attacked, 
not because of any irregularity in the sale, but for some other reason. We 
are, however, referred to the record of the case which has been sought for 
in the office, and there it appears that, at all events, one of the points 
was that the sale in that case was irregular and could be attacked on that 
ground. How that may be I do not know, and whether the Judges bad 
that fact before them, and whether the judgment proceeded on that fact, I 
cannot say; all that it is necessary for me to say is that, so far as any¬ 
thing appears on this judgment here, there is nothing to show upon what 
ground the sale was attacked, and therefore it seems to me that that case 
is distinguishable from the present. 

[349] The next case which bears upon this point is the case of 
Chundp.T Pershad Boy v. Shiivadra Kumari Shaheha (2), which came 
before Mr. Justice Prinsep and Mr. Justice Trevelyan and which 
was decided on the 8th of February. 1886. That case is distinctly 
in point, and there the learned Judges distinguished the case of Gos- 
sam i\hingul Doss v. Boy Dhunput Singh in the same way as that 
in which I have distinguished it, and they came to the conclusion that, 
notwithstanding the fact that the Regulation prevents the relation 
of landlord and tenant from coming into existence, there is^ nothing to 
prevent any person who has an interest in the putni, which interest has 
been injured by the irregularity in the sale, from showing that this is so 
and obtaining relief. lu our opinion this view, which is the view which 
has been taken by the learned Judges in that case, is in accordance with 
the Regulation, and consequently, following that case, we are of opinion, 
and we hold, that this objection cannot be maintained. 

(1) 25 W.R. 152. (2) 12 C. 622. 
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The only other remark which it is necessary for me to make on this 
part of the case is upon s. 14 of the Regulation, and as to that I need 
only say that that section would seem to indicate that it was the intention 
of the Legislature that a suit of this kind might be maintained by a person 
other than the registered proprietor of the putni; so that, looking at the 
context as well, it also shows that the view which we have taken, and the 
view which has been taken by Mr. Justice Prinsep and Mr. Justice 
Trevelyan, is the view which the Legislature intended should be taken, 
and therefore, as I said before, this objection cannot, in our opinion, be 
maintained. 

The next question is the question upon the merits, and is whether 
the advertisement was served according to law. This is a pure question of 
fact, [is to this point the learned Chief Justice aoreed with the finding of 
the Court belotc.] 

An objection is made as to the form of the decree, and that objection 
is that the decree, in effect, puts an unregistered assignee in possession. 
That may or may not be the case, but what the parties are entitled to, 
after this sale is set aside, is that they are entitled to be reinstated in 
the same position [350] as they were in before : and if, as a matter of 
fact, the assignee was in possession as before, it may be that, so far as 
the landlord is concerned, his possession was only the possession of the 
assignor; but if he was in oossession by some arrangement with the put- 
nidar, 1 think he is entitled to have the sale set aside, and that the effect 
of setting aside the sale will be that the parties must be reinstated in their 
original position. If be was in possession before, he will be in posses¬ 
sion again ; but, until he is registered, he cannot he in possession as a 
tenant to the zemindar. His possession will be that of a putnidar, whether 
jointly with him or under some arrangement with him : but his rights 
are to be reinstated in the position he was in before this sale, which is now 
declared void, took place. In the result this appeal must be dismissed with 
costs. 

T. A. P. Appeal dismissed. 


15 C. 350. 

APPELL.\TE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

Rash Behari Bose (Plaintiff} v. Purna Chunder 
MozumdaR and others {Defendants).* fl3th January, 1688.] 

Sale for arrears of Revenue—Ejectment, Right of—Denamee lease obtained by defaulting 
■proprietor from purchaser at revenue sale. Effect of on under, tenure—Act XI of 
1859, ss. 37. 53. 

A mehal beloogiog to defendants Nos. 1 and 2 was brought to sale for arrears 
of Government revenue and purchased by defeodant No. 6, from whom the 
plaintiff obtained a talukdari potlah of a portion of the land comprised in the 
mehal. The plaintifi thereupon sued to eject defendant No. 4, who was in pos¬ 
session of the land under the lease which was found to have been granted pro> 
vioua (o the revenue sale. In the suit it was found that the plaintiff obtained 
tbe talukdari pottah as mere benamidar for defendant No. 1. 


• Appeal from Appellate Decree No. 949 of 1887 against tbe decree of Baboo Par- 
bail Coomac Mitter. Subordinate Judge of Jeesore, dated tbe 24tb of January 1687 
affirming the decree of Baboo Pooroo Cbuoder Roy, Munaif of Khulna, dated the 29th 
of March 1866. 
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Reid, that Ihe provisions of s. 53 of Act XI of 1859 applied to the case and 
that the plaintifi was not entitled to interfere with the tenancy of defendant No. 4 
or eject him, and that the suit had bcea rightly dismissed. 

In this suit there were six defendants—No. 1, Grish Chunder Mitra,: 
No. 2, Syam i Sundari Dasi; No. 3, Puma Chundra [351] Mozumdar; 
No. 4, Uma Charan Mozumdar; No. 5, Poresh Nath Sing; and No. 6. 
Satoo Lall Dutb. 

The plaintiff sued to establish his title to and for nossession of some 
IRcottahs of land. He alleged that the defendants Nos. 1 and 2 were 
proprietors and in khas possession of the disputed land: that on the 23rd 
March 1874, the mehal in which the land was situate was sold for arrears 
of revenue and purchased by one Prosunno Kumar Dutt in the name of 
one Mothura Nath Ghose who sold it to tbe defendant No. 6, and that 
defendant No. 6 had given him a balukdari pottah of the land in suit; 
that defendants Nos. 1 and 2 sold the disputed land to defendant No. 5 
on the allegation that it was their lakhiraj, and that the defendant No. 3 
claimed the disputed land in jxmmai right under them, and that defend¬ 
ant No. 4 was in actual possession as purcnaser of the rights of defendant 
No. 3, 

Defendant No. 4 alone aopeared and contested the suit. He alleged 
that the plaintiff was a mere benamidar for defendant No. 1, and contended 
that the suit could nob therefore proceed. He further set up his purchase 
from defendant No. 3. who, he alleged, had been in possession for more 
than twelve years and long before tbe sale on the 23rd March 1874, and 
he stated that he did not know whether the disputed land belonged to the 
taluk as alleged by the plaintiff or was lakhiraj, and that he had tried to 
pay rent to the plaintiff. 

Amongst the issues framed was one as to whether the plaintiff was 
or was not a mere benamidar for defendant No. 1, and if he was whether 
the suit could be maintained. 

The first Court found that the plaintiff was a mere banamidar for the 
defendant No. 1, and that he could nob therefore succeed, as the defend¬ 
ant No. 1 was not entitled to eject a purchaser from one who was his 
tenant. Finding the other issues raised in the case also against the 
plaintiff, that Court dismissed the suit with costs. 

The plaintiff thereupon appealed, bub the lower appellate Court finding 
that the tenancy hold by defendant No. 4 had been created before the date 
of the revenue sale, and that the plaintiff was a mere benamidar of defend¬ 
ant No. 1, held that the latter was not entitled to .oust the defendant 
No. 4. The appeal was accordingly dismissed with costs. 

[352] The plaintiff now preferred this second appeal to the High 
Court. 

Munshi Shumsul Iluda (for Baboo Dwarkanath Chtickerbutty),io}Lty^& 
appellant. 

Baboo Boidyo Nath Dutt, for the respondents. 

JUDGMENT. 

The judgment of the High Court (NORRIS and BeverleY, JJ.) was 
delivered by 

Beverley, J.—The facts of this case are somewhat complex. 

The plaintiff sues to eject the defendant No. 4 from a certain jumma 
within a certain mehal. The defendant No. 4 purchased this jumma from 
tbe defendant No. 3, who had been holding it for some time as a tenant 
under the defendants Nos. 1 and 2, tbe proprietors of the mehal. The 
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defendants Nos. 1 aud 2 having defaulted, the mohal was brought to sale 
for arrears of revenue and purchased by one Prosunno Coomar Dutt, whose 
rights were transferred to the defendant No. 6, from whom the plaintiff 
has obtained a tatiikdari pottah; and it is on the strength of this pottah 
granted by the auction-purchaser that the plaintiff, under the provision of 
s. 37 of Act XI of 1859, sues to eject the defendant No. 4. 

It has been found as a fact by both the lower Courts that the plaint¬ 
iff is merely a banamidar for the defeodanii No. 1 : that is to say, that 
the talukdari pottah under which he claims was granted by the auction- 
purchaser to one of the defaulting proprietors ; and they have accordingly 
held that the present suit cannot bo maintained ; that is to say, that the 
defaulting proprietor cannot be allowed in equity to turn out of this 
jumma a tenant whom ho himself left in. 

It is contended on second appeal that this decision is erroneous ; that 
8.53 of Act XI of 1859 will not apply to this case, inasmuch as the plaint- 
iff—that is to say, the defendant No. 1—has not acquired the whole of 
the auction-purchaser’s interest, but has only taken a lease of a portion 
of that interest. 

It seems to us quite clear that the present case does fall within the 
principle of s. 53, which is that a defaulting proprietor shall not be allowed 
to take advantage of his own default in order to disturb subordinate 
interests in the land. The words of the section [353] material to this case 
are these: “Any recorded or unrecorded proprietor or co-partner who 
may purchase the estate of which be is proprietor or co-partner, or who 
by repurchase or otherwise may recover possession of the said estate, if it 
has been sold for arrears under this Act, shall by such purchase acquire 
the estate subject to all its incumbrances existing at the time of sale, and 
shall not acquire any rights in respect to under-tenants or ryots which 
were not possessed by the previous proprietor at the time of the sale of 
the said estate.” The words “ or otherwise ” are quite wide enough to 
include a case like the present, where the former proprietor has recovered 
possession of a portion of the property by virtue of a lease from the 

auction-purchaser. 

For these reasons, therefore, without going into the other question 
raised in this appeal, we think it is quite clear that the plaintiff’s suit was 
properly dismissed. 

This appeal is dismissed with costs. 

H. T. H. Appeal dismissed. 

13 C. 3S3. 

, APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

Syam Lal Sahu {9lainli§) v. Luchman Chowdhry .and others 

{Defendants}.* [1st February, 1888.] 

Bvidettee—Survey Map—Suit jor posu&sicm—EjecUnent—Evidence oj Posiesston and 

Title. 

In a suit for po9se98ioo of certain land as appertaining to a certain estate and 
for ejectment of the defendant, brought by a purchaser at a revenue sale, the 

* Appeal from Appellate Decree, No. 581 of 1867, against the decree of Baboo 
Sham Cbunder Dbur, Subordioaie Judge of Bhagulpore, dated the 27tb of December 
1886, modifying the deoree of Baboo Bemola Chum Mozumdar, MunsiC of Begooserai 
dated the ‘16th of September 1686. * 
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ouly evideoce adduced by the plaiotifi was two survey maps of the years 1846-47 
and 1S65 16 The lower Court gave the plaintiff a decree for only a portion ot 
the Itnd claimed, such portion being included in both o( tbe maps. The 
remainder ol tbe land claimed was not included in the map of 1346-47. 

ReM that a survey map is evideuce of possession at a particular time, viz., tbe 
time at which the survey was made, and may be evidence of title, but as to 
whether it is sufficient evidence or not, is a question to be decided in each 
particular case. 

Held, further, that as tbe two maps showed that tbe portion of the land 
decreed to tbe plaintiff was in his predecessor's possession at the date of both 
sun’eys—that is to say. at two periods with an interval of nearly twenty years 
[354] between them—they might be sufficient evidence of title and tbe decree 
of the lower Court was corrent. 

Mohesh Chundra Sen v. Juffgut Chundra Sen (1) discussed. 

[Rel. on, 17C.W.N. 151 (I52) = 10 Ind Cas. 341; R.. 22 C. 252 (368); 2 L.B.H. 
56 (59),] 

This was a suit to obtain possession of 10 bighas 1 cottah and .12 
dhui's of land which the plaintiff alleged belonged to Mouzah Chandpur, 
which ho had purchased at a sale for arrears of Government revenue in 
March 1882. Tlie plaintiff also claimed damages and mesne profits. Tbe 
suit was instituted on the 2Dd September 1884. The defendants claimed 
the land as belonging to Mouzah Salimabad, and denied that it was ever 
comprised in Mouzah Chandpur. They also pleaded limitation. 

The Munsif. finding that the plaintiff had not adduced any evidence 
to prove bis possession within twelve years, held that the suit was barred 
by limitation, and dismissed it without going into the merits. 

On appeal the Subordinate Judge set aside the decision of the Munsif, 
and on the merits delivered the following judgnoent:— 

“On the question of title there is, it has been admitted, no evi¬ 
dence on either side excepting copies of two survey maps produced 
by the plaintiff, one being the survey map of 1846-47 and the other 
that of 1865-66. A local inquiry was held by tbe Civil Court 
Amin, and it was found that 2 bighas H dhurs according to the first 
map, and 14 bighas 17 cottabs and 4i dhurs according to the second map, 
fell within Mouzah Chandpur. The survey map of 1846-47 was the gene¬ 
ral surv'ey of all estates, while i he survey of 1865-66 was the survey of 
those places only on which the river Ganges had made encroachments, and 
in this view tbe former is, for tbe purpose of ascertaining the limits of 
conterminous mebals, entitled to more weight and value. Taking the map 
of that survey as our guide, therefore, it appears that 2 bighas If dhurs 
of the disputed land, as shown in tbe Civil Court Amin’s map, appertain 
to Mouzah Chandpur purchased by the plaintiff, and this has not been 
displaced by anything on the defendant’s side. Regarding the rest of the- 
claim there is nothing to establish it, and it should be dismissed.” 

He accordingly gave the plaintiff a decree for possession of the L^SSJ 
2 bighas if dhurs of land only, dismissing the remaining portion of his 
olaim. 

Against that decree the plaintiff now appealed to the High Court on 
the ground that the lower Court should have relied on the map of 
:i865-66 and given him a decree for tbe full amount of land claimed, 
and the defendants preferred a cross-appeal contending that the Court 
was wrong in treating the survey map of 1846-47 as evidence of title 
without proof of possession, and that the suit should have been dismissed 

altogether. __ _____ 

. - (1)5 0.212. 
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Tfll.] 


Baboo Jadub Chunder Seal, for the appellaot. 

Baboo Bajendro Nath Bose and Baboo Nilkant Sahai, for the reapon- 

dents. TT \ 

The judgment of the High Court (NouRls and Beverley, JJ.) was 

as follows 

JUDGMENT. 


This was a suit by a purchaser at a revenue sale to recover certain 
lands on the allegation that they were the reformed lands of the estate 
which he had purchased. This allegation was denied by the defendants. 

and the parties went to trial on this issue. if 

The first Court erroneously threw out the suit on the ground of 
limitation without going into the merits. The lower appellate Court has 
overruled the plea of limitation, and on the merits has given the plaintiff a 
decree for so much of the land in dispute as is 

ed within his estate at tho time of the survey of 1846-47. The Subord^ 
nate Judge says : " On the question of title there is. it has oeen admitted 
no evidence on either side, excepting copies of two survey maps produced 
by the plaintiff, one being the survey map of 1846-47 and the other that 
of 1865-66. A local enquiry was held by the Civil Court Amin. ^°d 
was found that 2 bighas iHhurs according to the first map, and 14 
biehas 17 cottahs 44 dhurs according to the second map. foil within 
Mouzah Chandour. The survey map of 1846*47 was the general survey 
of all estates, while the survey of 1865-66 was the survoy of those places 
only on which the river Ganges had made encroachments, and m this 
view the former is. for the purnose of ascertaining the limits of contermi¬ 
nous mehals, entitled to more weight and value.’' , . .-a. , 

[356] Both parties have appealed to this Court. The plaintiti has 
appealed on the ground that the lower appellate Court should have based 
•its decree upon the later Dearah survey map ; but in our opinion this is 
no ground for second appeal, and the plaintiff's appeal must, therefore, 
be dismissed. The defendants respondents object to the decree on the 
ground that the lower appellate Court was wrong in law in relying upon 
the survey map as conclusive evidence of title. In support of this con¬ 
tention we have 'been referred to tho case of Mohesk Ckundar Sen v. 
Juogut Chunder Sen (1). in which case it was. no doubt, found that tne 
tbakbust map relied on was not in itself sufficient evidence of title. Upon 
a consideration of that case, however, and of the other cases cited there— 
The Collector of Rajshahye v. Doorga Soondiirec Delia (2), Skusee Mookhee 
Dossee v. Bissessuree Dehee <3), Ocmiut Fatima v. Bhujo Gopal Doss 
Mohmt (4), Ram Naro.in Doss v. Mohesh Chunder Banncrjce (5)—we are 
not orepared to sav that in no case can the evidence of survey maps be 
sufficient evidence of title. As is stated in those decisions, each 
case must be decided upon its own roerits. A survey map is evidence of 
possession at a particular time, the time at which the survey was made , 
and although, as in the case cited, evidence of possession at one particular 
time might not be sufficient in itself to raise a presumption that the land 
belonged to the estate at the time of the permanent settlement, yet,coupled 
with other evidence of possession, it might suffice to raise that presump¬ 
tion. Now in the present case we gather that the land which has been 
decreed to the plaintiff is included within his estate both in the survey 
,map of 1846-47 and in the Dearah survey map of 1865-66—that is to say, 


0) 5 0. 21S. f2> 2 W.R. 210. (31 10 W. R, 343. 
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1888 it has been found to have been in his predecessor’s possession as apper- 
Peb. 1 . tainiup to the estate he has purchased at two periods separated bv an 

Appft Prepared to say that this was not 

ni'er.b- sutticient evidence from which the Subordinate Judge might fairly draw 

LATE the inference that the title lay with the plaintiff. 

Civil. [357] The cross-objection must, therefore, be dismissed. 

h^ach party will pay bis own costs. 

S L. 3o3> 

Appeal andicrosn-objection dismimd. 


15 C. 357. 

APPELLATE CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Beverley. 


Emesii Chunder Das {Plaintiff) v. Chunchun Ojha, hkir and 
representative of the late Jugodumba Debia Ojain 
{Defendant No. 1).* Il7th November. 1887.] 

Mortgage- Suit /w foreclosure-conditional Sale-^Regulation XVII of lfi06- Transfer 
/Comolidation Act a of 1868), 

In a suit for foreclosure under a deed of conditional sale, where the due dale 
i^r expired and notice of foreclo.sure was served while Regulation XVn 
oflSOG was 10 force, but before the expiration of the year of grace that Recula- 

Property Act. Held, following Mohabir 
An, am Singh v. Gungadhur Pershad Narain Singh (IJ, that, proceedings 
for foreclosure having been commenced under the Regulation, those proceedings 
ere .saved by s. 6 of the General Clau.ses Consolidation Act I of 1868. 

section are not necessarily judicial 
proceedings only but ministerial proceedings, as, in the present case, the service 
01 notice of foreclosure, 


1 which this appeal arose was a suit in respect of a 

kut-kobala or deed of conditional sale executed in favour of the plaiutiff 
on theGth November 1876. The deed recited that if the money were 

not repaid withm two years from that date the plaintiff would be at 
liberty to foreclose the mortgage. 

Accordingly on the 22nd February 1882 the plaintiff served the 
mortgagor with notice of foreclosure under Regulation XVII of 1806, 
and the mortgage money not having been repaid within one year from 
that date, he brought this suit for a declaration of foreclosure and for 
possession of the property and mesne profits. As an alternative prayer 
the plaintiff asked that, if the Court were of opinion that the mortgage 

had not already been [368] foreclosed, it might order foreclosure in tba 
manner prescribed by the Transfer of Property Act. 

The defendant inter alia objected that the mortgage could not b& 
foreclosed under the provisions of Regulation XVII of 1806. that Regula¬ 
tion having been repealed by the Transfer ol Property Act. This objection, 
was disallowed by the Court of first instance, but allowed by the lower 
appellate Court, and from the latter decision the plaintiff appealed to the 
High Court. 

•Appeal from Appellaie Decree, No. 2184 of 1886. against the decree of H. Beveridge, 
E^q., Judge of 24-PerguDnahs. dated the 26th of July 1886. modifying the decree of. 
Baboo Krishna Chunder Chatterji, Subordinate Judge of 24-PerBunnahs, dated the Isk. 
of December 1885. 


(1) J4 C. 599. 
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The Advocate-General (Mr. Paul) and Baboo Karuna Sindhoo Mooker- 

'r'lVoXt Baboo Ba.. Bekar^ GUoMo 
Milter, BahooAkhil Chmider Sen and Bxhoo Golab Chundcr Scrcar, tor 

Z“court (Mittkr and BevkHLEV, JJ.) delivered the following 
judgments, in which the arguments sufliciently appeal . 

JUDGMENTS. 

Bevbbley.J., after shortly stating the facts as above, continued . 
The only question before us in second appeal is whether the lower appella e 
C^rt was right in holding that the Regulation did not apply m ‘h'S case 
but that the%nortgage must be foreclosed under t o provisions of the 
Tnnsfpr of Property Act, which came into force on ist Jui> 

"'“^"The ISacts ;s regard this question -'a ‘hese : The deed of 

conditional sale was executed and the due date ‘ 

was still in force. Notice of foreclosure, it is alleged was also served 

while the Regulation was in force, but when the year of grace expired tl 6 

Regulation had been repealed. i j . ths 

The \dvocate-General for the appellant contends generally that the 

mortga^gor's right to foreclosure under the provisions of the Regulation 

Saocrued while the Regulation was still in force, that right is saved 

bv s 2 cl (c) of the Transfer of Property Act: and in this paiticular case 

be i^es on a decision of this Court in Mohahtr Persnad Naram Smk 

V Gunaadhar Pershad Namin Simjh il). Mr. Woodrotle. on the other 

hand supports the decision of the lower appeUato Court on the authority 

of the decision of the Full Bench o£ the [369] Allahabad Court lo Gungo, 

Sahat tTTen Saha. (2). and of the Full Bench of this Court in Bhobo 

Sundan Debt v. Rakhal Chunder Bose (3), and oi a Division Bench of this 

Qom-fmBaijnalk Pershad Narain Singhy. Moheswan Isrsttnd ^ara^n 

%ngh ( 4 ): and the attempts to distinguish this case from that leliedon 

bv the Advocate-General on the ground that m the present case notice of 

foreclosure was served after the Transfer of Property Act bad been passed, 

thoush bofors it camG into force. , i ' 4 . 

As regards the general question raised by the Advocate-General, it 
seems to me that, as a Division Bench of this Court, we are precluded 
from considering it by the decision of the Full Bench above reieiied to. 
in which it was held by a majority of the Judges (m coniormity with the 
decision of the Allahabad Court) that where the mortgage was executed 
and the due date expired while the Regulation was in force but no 
proceedings for foreclosure had been instituted under the Regulation at 
the time of its repeal, foreclosure could only be sued for under the 
provisions of the Transfer of Property Act. The Full Bench however, 
did not decide as to the procedure which should be followed m cases 
where proceedings had been instituted under the Regulation prior to its 
repeal In the case of Baijnath Pershad Narain Smqh (4) notice of fore¬ 
closure had been served and the year of grace bad expired the 

Regulation was repealed, and relying upon those facts the Court held that 
the mortgagee had thereby acquired an immediate right to have a decree 
declaring the property to be bis absolutely. In Mohahir Pershnd Narain 
Stngh (1), as in the present case, the notice of foreclosure was served 
while the Regulation was still in force, but the Regulation had been re¬ 
pealed before the year of grace expired. Mr. Woodroffe accordin gly argues 

(IfUC. 699. (2) 6 A. 262. (3) 12 0.583. (4) 14 0.451. 
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1887 that the full and complete risnt of the mortgagee to a decree tor foreclosure 

0^17, and possession had not accrued, and that the ratio decidendi relied 

Appel- °° Pershad Naram SmQh is wanting in the present 

LATE ? ; ‘ r U Mohabir Pershad Narain 

LATE ''we of opinion that the mortgagee had acouired a right to bring a 

OmL. suit [360] under the Eegulation at the exniration of the year of grace, and 

16 C 357, p^ronertv ‘ ^ 

Iropeity Act. Without going so far as this (which perhaps may seem 

to militate somewhat agamsc the priociple laid down by the Full Bench) 
It appears to me that it may fairly be said that, proceedings for fore¬ 
closure having beec commenced under the Regulation, those proceedings 

were saved by s. 6 of the General Clauses Act. Mr. Woodroffe argues 
that the proceedings referred to in that section are judicial proceedings 
only, and that, the service of notice of foreclosure being merely a ministerial 
proceeding, that section cannot apply. But I see no sufficient reason 
ffir narrowing the plain meaning of the term in this manner. If the 
Regulation merely provides a mo.ie of procedure for foreclosure, it seems 
to me to be only consonant with reason that when that procedure has 
een put jin force it should be continued, and that what has been 

^ procedure under a 
totally different law should be substituted. For this reason, though 

dppIrfpA‘Jf Tif ? reasoning of the Judges who 

decided the case of Mohabir Pershad Narain Singh, I am prepared to fol- 

ffiw the decision in that case, and bo hold that in the present case the 

mortgagee was enutled toforeclosureunder the provisions of the Regulation. 

1 am of opinion therefore that the decree of the lower appellate Court 

must be reversed, and the ease remanded to that Court for determination 

01 the question whether the notice was duly served. 

V decisions in Guntja Sahtt 

V. Kishen Sahai (1) and in Bhobo Snndari Dehi v. Rekkal Ckunder Bose (2) 

learned colleague, support the view of 
the law taken by the District Judge in this case. In those cases the mort- 

YVU ( the mortgage under Regulation 

XVII of 1806 when the Transfer of Property Act came into opera- 

r!^’ mortgagee after the repeal of the aforesaid 

Regulation could not adopt the procedure laid down in it to effect 

1 V osure. Bub here all the steps that are necessary to 
All fu * under the Regulation had been taken when it was in force. 

■ i-i ^ to bring a suit for foreclosure which is not provided 

in the Regulation. That suit has now been brought, and the (plaintiff) 
appel ant does not ask us to apply to it the procedure laid down in any 
^pealed Regulation, but the procedure which is now in force. The Full 
Reoch decisions therefore will not help us in deciding the question raised 
m this appeal. The case of Baijnath Pershad Narain Singh v. Mokeswari 
t Narain Singh (3) is also inapplicable, because the plaintiff in that 
case had acquired the right of an absolute owner, and the relation between 
him and the defendant as mortgagee and mortgagor had ceased to exist 
when the Transfer of Property Act came into onerabion. In this case that 
relation still subsisted when that Act came into operation. 

But the case of Mohabir Pershad Narain Singh v. Gnngadhur 
Persad Narain Singh ( 4 ) is exactly in point. There, as in this case, the 
steps for the purpose of effecting foreclosure bad all been taken under 
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EeRulation XVII of 1806 when it was in force, and the relation of mort¬ 
gagee aod, mortgagor had not ceased to exist when the Transfer of Pro¬ 
perty Act came jnto operation. 

It has been contended before us on behalf of the respondent that 
that case has not laid down the law correctly, but I am unable to accept 
this contention as valid, because it is (a) contrary to a well-settled 
principle of construction that in matters of substantive right a statute 
is not to be so read as to affect it unless it does so in express language or 
by necessary implication; it is (6) contrary to the provisions of a. 2, 
cl. (ci of the Transfer of Property Act itself: and it is (c) also contrary to 
s. 6 of the General Clauses Act No. 1 of 1868. 

Under the law in force, before the Transfer of Property Act came 
into operation, the appellant mortgagee had the right of foreclosing 
the mortgage by causing a notice to be served through the principal 
Civil Court of the district upon the mortgagor, informing him that his 
right of redemption would be gone if the mortgage money he not paid 
in full within one year from the date of the service of the notice. 
This is a substantive right, and not an inchoate right, i.c., a mere chance 
of being developed [362] into a substantive right as contended for on 
behalf of respondent. This right was vested in the plaintiff in the capacity 
of a mortgagee, and on the expiration of the year of grace he acquired a 
new right, i. e., that of an absolute owner. But the one right is as 
much a vested right as the other. There is nothing in the Transfer of 
Property Act which in express words or by necessary implication takes 

away this right. ^ -o i • v\ 7 tt t lone 

The right accuring to a mortgagee under Regulation XVll of loUb 

when the notice prescribed in it has been served on the mortgagor will 
not be affected by the Transfer of Property Act, as provided in cl. (c) of 
9 . 2. It is a right conferred by the Regulation, but arises out of the relation 
of mortfjagee avd mortgagor constituted m this case before the Act came into 
operation It is therefore expressly saved by the clause in question, Then, 
again, on the service of the notice of foreclosure in this case a certaio 
liability on the part of the mortgagor arose out of tliat relation, viz., the 
liability of losing the right of redemption if the mortgage money in full bo 
not paid witbin one year. That liability also remained unaffected by this 

clause. 1 . , 

The contention on behalf of the respondent, as already stated is also 

contrary to the provisions of s. 6 of the General Clauses Act. The service 
of notice upon the mortgagor in this case was an act done. It was a 
valid and effectual act at the time when it was done, because at that time 
the Regulation which prescribed its doing was in force. We are asked to 
undo the effect of that Act, and to hold that notwithstanding it was valid 
and effectual at the time when it was done, it should be treated as if it had 
not been done after the Transfer of Property Act came into operation, be¬ 
cause the Regulation under which it was done has been repealed by that 
Act. That is precisely what s. 6 of the General Clauses Act says inter 
alia that we must not hold. It says that“ the repeal of any Statute, Act 
or Regulation shall not affeco anything done *^**-"^** before the 
repealing Act shall have come into operation.” The case of Mohabir 
Pershad Narain Singhv. Gunga Pershad Narain Singh (1) must there¬ 
fore, in my opinion, be followed. 

j. V. w. Appeal allowed. 
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[363] APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

Lalraddi Mollick {Decree-Holder) v. Kala Chand Bera 
iJudgment-Dehtor)* [IGth January, 1888.j 

TAmitation {Act XV of ]STJ],sch. IT. art. Execution of decree — Step-in atd of exe- 

cntion—Application to sell attached property subject to a ynortgoge. 

A judgment creditor applied on the 2'2nd liUy 18S'2, for execution of a decree, 
dated 7th November 1881, and certain property of the judgment-debtors waa. 
attached. Thereupon a claim was preferred by a morlgtgee, and on the lOtb 
August 1882, the judgmeut-crediror admitted the (-laim and applied that the 
property might be sold subject to the cUimant’s mortgage, and the proceeds, if 
any, paid over to him in part satisfaction of bis decree. On the 20tb June 
1885. another application was made for execution, and on the 29tb November 
18S6. a third application was made. To the latter application objection was 
taken, and it was contended that the decree wa.s barred by reason of more than 
three years having elapsed between the appliotiou of tbe 22nd May 1882, and 
that of the 20th June 1685. 

Held, that the application of the lOtb August If62, by the judgment-creditor 
to allow the sale of attached property subject to tbe mortgage of the claimant 
was " a step-in-aid of execution of the decree " within the meaning of art. 179, 
scb. II, Act XV of 1877, and that execution of tbe decree was therefore not 
barred. 

This appeal arose out of an application made on tbe 29th November 
1886, to execute a decree dated blie 7th November 1881. Tbe judgment- 
debtor objected that the right to execute the decree was barred by limita¬ 
tion. 

The grounds upon which the objection was made and the various 
proceedings had in execution of the decree before the 29th November 
1886, appear sufficiently from the judgment of the High Court. 

The Munsif overruled the objection and allowed the execution to 
proceed, but on appeal by the judgment-debtor the Munsif’s order was 
set aside. 

The judgment-creditor now appealed to the High Court. 

Baboo Jadub Chundra Seal, for the appellant. 

[364] No one appeared for the respondent. 

The judgment of the High Court (NORRiS and BEVERLEY, JJ.) was 
as follows:— 


JUDGMENT. 

It is a matter of regret that in this case no one appears for tbe res¬ 
pondent. The point to be decided is of some little importance, and perhaps 
of some little difficulty. The facts are these; The decree-holder, the 
appellant before us, obtained a decree on the 7th of November 1881. On 
tlie 2'2Dd May 1H82, he applied to execute that decree. A certain pro¬ 
perty of the judgment-debtor's was attached and put up for sale. While 
the property was under attachment a claim was laid to it by a third party. 
That claim in due course came on for investigation before the Court, and 
on the 10th of August 1882, it was allowed. At tbe time tbe claim was 
allowe d the judgment-creditor through his pleader admitted the validity 

Appeal from Order No. 272 of 1897 against tbe order of C.B. Garrett, Esq., 
Judge of 24 Pergunnahs. dated the 28th of April 1887, reversing the order of Baboo • 
Janokee Nath Mookerjee, Munsif of Diamond Harbour, dated the 18th of 
February 1687. 
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of the claim, aod applied that the property under attachment might be 
sold subject to the morfgage, and that the procoeds realized, if any, ultra 
the mortgage debt, might be paid over to him in part satisfaction of his 
decree. Tliat was ou the lOth of August 1882. Asmill sum of money 
was realized from that sale, namely, Rs. 16. On the 2()th June 1885, 
another application for execution was made. What was done on that 
application does not appear. Subsequently another application for execu¬ 
tion was made on the 29bh Novemb.M- 188G. Tnen it was urged on behalf 
of the judgment-debtor that the application was barred by reason of more 
than three years having elapsed between the application of the 22nd May 
1882 and the application of the 20th June 1885. 

The Tklunsif decided in favour of the judgment-creditor. The 
District Judge has reversed tint decision, and has upheld the objection of 
the judgment-debtor. The judgment of the lower appellate Court is a 
very short one, and is as follows: I think this apueal must be 
allowed. The decision in the Calcutta Law Reports. Volume XII, page 
85, is directly against the decree-holder’s contention. The execution 
is barred. I reverse the Munsif’s decision with costs.” It is to be 
noted that the name of the case mentioned by the Judge is not stated ; 
and on looking at XII. Calcutta Law Reports, page 85. we [365] 
find there the end of a judgment of Her Majesty’s Privy Council which has 
absolutely nothing whatever to do with the point now in dispute, What 
the case referred to by the District Judge is we are unable to say. (1). 

We are of opinion that the application of the 10th August 1882, by 
the judgment-creditor to allow the sale of the mortgaged and attached 
property, subj-jct to the mortgage of the third party, who was claimant, is, 
within the meaning of art. 179, sch. II of the Limitation Act, a step in 
aid of execution of the decree.” and therefore we think that the judgment 
of the lower appellate Court is erroneous. We accordingly set it aside, 
and restore the decision of the Munsif. The execution will be allowed to 
proceed. 

The appellant, tho julgment-creditor, must have his costs in this and 
the lower appellate Court. 

J.J -p. H. Appeal allowed. 

15 G. 363»12 Ind. Jur. 3BS. 

APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

Kashi MohuN BorUA {Decree-holder) v. BiSHNOO Pria 
{Judyment-debtor).*- [12th January, 1888,] 

Execution oj Decree—Scheduled Distrkls-Execution of Decree passed by Court of Sche¬ 
duled District in Court of a liegulation District—Civil Procedure Code (Act VIII 
oj (1859), 5. 284 —Civif Procedure Code (Act X.1V nf I882j, *s. 223, 2‘i9 ^Scheduled 
DiStricts'Act {XIV of 1874), s. 5. 

On the 15th May I6T6, a judgment-crediter obtained a decree in the Civil 
Court o( the Cbitiagong Hill Tracts, which are included amongst tbe Scheduled 

' Appeal Irom Order No. 248 ot 1837 against the order of P. H. Harding, Esq., 
Judge of Chittagong, dated tbe 29th of April, 1667, aOirming tbe order of Baboo Nittyo 
Gopal Sirkar, Munsif of North Pattia, dated tbe 27th of Decooibcr 1S96. 

(1) Tbe case might perhaps have been Joobms v. Bubooria Alumbasee Koer, 

7 C.Ij.R. 424, in which it was held that an application to set! attached property was 
not an application within art. 179. sch. II of tho Limitation Act, 1877.—Hep. 
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Districts, and ou or about the I5th May 1876, at his instaoce, it was sent with 
a l eriificateof non-satisfaction to the Court of a Munsif in the Regulation Dis¬ 
trict of Chittagong for execution. After sundry unsuccessful attempts to exe¬ 
cute the decree an application was made on the 17th September 1886. for its 
execution. The judgment-debtor objected that under s. 22y of the Code of Civil 
Procedure (Act XIV of 1882j the ^lunsif's [366J Court had no jurisdiction to 
execute the decree, as it could only act under that section, and the Code had 
never been extended to the Chittagong Hill Tracts. 

^leld, that, as at the time the decree was passed and sent to the Munsif for 
execution, Act VIII of 1859 was in force, and by s. 284 of that Act the judg¬ 
ment-creditor had a riebt to have bis decree sent to any Civil Court for execu¬ 
tion, he was entitled now to have it executed, as neither Acts X of 1877 or XIV 
of 1882 by express words or implicatiou deprived him nf that right, 

Held, further, that the intention of the Legi-lature was, with regard to decrees 
obtained in Scheduled Districts after the Code of 1877 came into force, that such 
decrees should not be executed bv Courts in British India unless and until, 
under the provisions ofs. 5 of the Scheduled Districts Act (XIV of 1874), the 
rioveniment bad issued the notification therein referred to applying to the Sche- 
dul^d Districts such portioD of tbe Cede of Civil Procedure as they tbouebt pro* 
per to apply, 

gMtrre.—Whe'hpr a decree passed by a Court in a Scheduled District and sent 
for execution to a Court in a Regulation District after Act X of 1877 came into 
force cao bo executed by the latter Court in tbe absence of such a notificatioD 
extending tbe provisions of the Code of Civil Procedure to the Scheduled Districts. 

tF., 34 G. 576 = 11 C.W.N. 622 = 6 C.L.J. 30.] 

This appeal arose out of an application made to the Munsif of 
North Pattia in the district of Chittagong for execution of a decree passed 
on the 12th June 1874, by the Civil Court of the Chittagong Hill Tracts. 
On the 15th May 187G, an application was made to the latter Court for 
execution of tbe decree for sending the same with a certificate of non-satis¬ 
faction to the Court of the Munsif of North Pattia, and although it did not 
appear clearly on the record of tbe present appeal as to whether that 
ceititicate was in existence, as it was not now forthcoming, it was assumed 
for the purpose of the appeal that the certificate asked for had been duly 
transmitted. After the loth May 1876, various applications were made for 
execution of the decree by the Court of the Munsif of North Pattia hue no¬ 
thing was realized. The present application was made on the 17th Septem- 
bei 1886, and the judgment-debtor filed objections to its execution, and 
amongst them contended that the Munsif’s Court bad no jurisdiction under 
s. 229 of the Civil Procedure Code of 1882 to execute the decree, inasmuch 
as it was passed by the Court of the Chittagong Hill Tracts, to which 
the Civil Procedure Code had no application, as that district [367] 
was one of the Scheduled Districts to which the provisions of the 
Civil Procedure Code had never been extended ; and as the Court of the 
Munsif could only execute decrees sent to it under the provisions of 
s. 229, this decree could not be executed in that Court. The Munsif allow¬ 
ed this objection, and stayed the proceedings in execution. The judgment- 
creditor, therefore, appealed to the Judge, and that officer confirmed tbe 
decision of the Munsif in a judgment of which the following is the mate¬ 
rial portion:— 

After careful consideration of this matter I think that the Munsif 
is right in the view which he has taken. The Code of Civil Procedure, 
with the exception of ss. 1 and 3, does not extend to the Scheduled Dis¬ 
tricts as defined in Act XIV of 1874, of which the Hill Tracts of Chitta¬ 
gong are one. There is, therefore, no provision which authorizes a Civil 
Court in tbe Hill Tracts of Chittagong to send a decree which it has 
passed to a Court of this or any other Eegulation District for execution. 
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The question is whether, when, in accordance with what hitherto 1888 
appears to have been the practice, that Court sends such decree for Jan. 12. 
execution to such Courts, the latter are Dieclnded from executing the 
decree. I think they are so precluded, for s. 223 of the Civil Procedure 
Code says clearlv that a decree may he executed either by the Court LATE 

which passed it' or by the Court to which it is sent for execution CiviL. 

‘ under the provisions hereinafter contained. The use of the words -r~ren_ 

'under the provisions hereinafter contained ’ seems to me to make . 

necessary that the decree should have been sent for execution in accord- 

anco with the provisions of the Code, and not otherwise. Section 284 of 385. 

the old Act VIII of 1809 was as follows : 'A decree of any Civil Court 

within any part of the British territories in India, or established by the 

authority of the Governor-General in Council in the territories of any 

foreign Province or State, which cannot ho e.xecuted within the jurisdiction 

of the Court whose duty it is to execute the same, may be executed 

within the jurisdiction of any other such Court in the manner following.’ 

The words ‘ within anv part of the British territories in India ’ have 
been omitted in e. 229 of the present Code, and I think that this omission 
must have been intentional on the part of the Legislature. It rnay 
[368] be said that the view which I am inclined to take places the Civil 
Couits of the Scheduled Districts which are in British India in a worse 
position than the foreign Courts mentioned in s. 229 of the Civil Procedure 

Code. But it must be remembered that s. o of the Scheduled Districts 

Act authorizes the Local Government, with the previous sanction of the 
Governor-General in Council, from time to time by notification in the 
Gazette of India, and also in the Local Gazette (if any), to extend to any 
of the Scheduled Districts, or to any part of any such districts, any 
enactment which is in force in any part of British India at the date of such 
extension. It is in the power, therefore, of the Local Government to 
provide a remedy for anv inconvenience which may result from the in¬ 
ability of the Courts of this or any other district to execute the decree of 
the Civil Court of the Hill Tracts by extending the necessary sections to 
that district. I hold that under the present law the Courts of this 
district have no jurisdiction to execute decrees passed by the Civil Courts 
of the Hill Tracts of Chittagong, and dismiss this appeal with costs.” 

Against that order the judgment-creditor now appealed to the High 
Court 

Baboo Akhil Chiindcr Sen, for tlie apiwllant. 

Mr. R. E. Twidale, for the respondeot. 

Tho judgment of the High Court (NoilRls and Beverlev, JJ.) was 
as follows:— 


JUDGMENT. 

This is an appeal from the decision of the Officiating Judge of Chitta¬ 
gong. That decision affirms the decision of the Munsif of North Patbia. 

The facts of the case are those; The judgment-creditor, appellant, 
obtained a decree in the Court of the Chittagong Hill Tracts on the 12th 
of June 1874. On the 15bh of May 1876, he made an application for 
execution of the decree, and asked for a certificate of non-satisfaction 
to he sent to the Court of the Munsif of North Pattia; and we take it 
that as a matter of fact on or about the 15th of May 1876, a certificate 
was in due course sent, and in due course reached the Court to which 
it was sent. After the receipt of the certificate in that Court 
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1888 [369] various applications for execution have, from time to time, been 

JAN, 12. made by the decree-holder, but nothing has been realized under the 

— decree. The last application was made on the 17th of September 1886; 

APPEL- and on that occasion, and, as far as we know, for the first time, the 

LATK objection was taken by the judgment-debtor that under the provisions of 

Civil, s. of the Code of Civil Procedure the decree was not capable of 

— ^ execution by the Court of the Munsif of North Pattia. The Munsif 
15 C. 365- accepted the argument of the judgment-debtor’s vakil; and the Officiating 

has upheld the decision of the Munsif. 

383. We think that the conclusion at which the District Judge has 

arrived is erroneous, and must be set aside. At the time the judgment- 
creditor obtained this decree, the Civil Procedure Code. Act VIII of 1859 
was in force: and s. 284 of that Act is as follows: “A decree of any 
Civil Court within any part of the British territories in India, or establish¬ 
ed by the authority of the Governor-General of India in Council in the 
territories of any foreign Prince or State which cannot be executed 
within the jurisdiction of the Court whose duty it is to execute the same, 
may be executed within the jurisdiction of any other such Court in the 
manner following, and in the subsequent sections the sending of the 
decree to another Court and the proceedings thereupon to be taken 
are described. Those proceedings are to all intents and purposes similar 
to those under the Code of 1877. reproduced in the Code of 1832. The 
words “ any Civil Court within any part of the British territories iu 
India.” occurring in s. 284 of Act VIII of 1859, are omitted from a. 229 
of the present Code. It was argued in the lower Court, and it is also 
argued here, that the omission of these words iu s. 229 operates to 
deprive the judgment-creditor of his right to have his decree which be 
had obtained when the Code of 1859 was in force executed iu the 
Munsif s Court. It is to be noted that the Code of 1877 is, as the pre¬ 
vious Code of 1859 was, a Code to copsolidaCe and amend the laws relating 
to the procedure of the Courts of Civil Judicature. It deals with procedure, 
and almost entirely with procedure. The appellant in this case had a 
decree in 1874, and up to the 1st of October 1877, the day when the 
Civil Procedure Code of 1877 came into force, he had by virtue [370] 
of the provisions of the Code of 1859, a right to have his decree sent to 
any Civil Court under the provisions of s. 284 and have it executed. 
Now the question is, are there any distinct words in the Code of 1877 
taking away from him the right which healready possessed? It is admitted 
that there are no such express words. Ought we then to hold that the right 
is taken away by implication ? We do not think we ought. We think 
that the intention of the Legislature was, with regard lo decrees obtained in 
Scheduled Districts after theCode of 1877 came into force.that those decrees 
should not be executed by Courts in British India unless and until, under 
the provisions of s. 5 of the Scheduled Districts Act of 1874, the Govern¬ 
ment had issued the notification therein referred to applying to the 
Scheduled Districts such portion of the Code of Civil Procedure, that is, 
the Code of 1877, as they thought proper to apply. It appears that 
no such notification has been made ; and what might have been the result 
of those proceedings if the application to send the decree for execution to 
the Munsif’s Court had been made after the Code of 1877 came into 
force it is not necessary to determine, or to express any or the slightest 
opinion about. All that we need say is that we do not think that the 
right which the judgment-creditor bad acquired at the time he applied for 
the certificate of non-satisfaction has been taken away, eitherc.by express 
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words or by implication, by the Code of 1877. This appeal must, there¬ 
fore, be allowed with costs ; and the Munsif must be directed to proceed 
with the execution case on the merits. He will take up the case de novo, 
and adjudicate upon all the other objections which were raised by the 
judgment-debtor. 

X. H. Appeal allowed. 

IS C- 371. 

[371] APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

Peary Mohun Chowdhry iJudument-debtor) v. RoMESH Chunder 
Nundy (Decree-holder) l2Dd February. 1888.] 

Bxecutw:: of decree—Representative of decree-holder—Attachment of decree—Civil Pro 
cedure Code (Act XIVof 1S82), ss, i'ii, 214, 273. 

A persoQ attaebing a deerte is a representative of tho decree-holder within 
the raeaning of that term as used in s. 244. ol. (c) of the Civil Procedure Code, 
and in every cise is erjtitled to enforce execution of the decree which be has 
attached. 

When the decree attached has been passed by the same Court as the decree in 
execution of which it has been attached, the Court has jurisdiction to execute 
the attached decree on the application of the attaching creditor. 

IF 60 L J. 141 (142); Appr., 17 A. 425 (426); R., 16 M. 20 (22); 17 M. 58 |61) = 3 
*' M.L.J. 211 ; 6 C.L J. 437= 11 C.W.N- 433 (437); 24 C. 778 (783); 24 T.L.R. 
12 : 8 Ind. Cas. 675.] 

This was an appeal against an order passed by the District Judge 
of Chittagong, reversing an order passed by the Subordinate Judge of 
that district in certain execution proceedings arising out of applications 
to execute certain decrees. One Uma Cburn Chowdhry bad obtained a 
decree for Rs. 2,868-13 against Peary Mohun Chowdhry, the appellant 
in this appeal. Peary Mohun Chowdhry, on the other hand, held a 
decree for the sum of Rs. 6,000, against Uma Churn, and in addition to 
that decree Romesh Chunder Nundy, the respondent, held another decree 
against Uma Churn. The facts of the case and the various orders passed 
in the execution proceedings culminating in the order of the Subordinate 
Judge passed on the 11th December 1886, which gave rise to this 
appeal will appear from the judgment of the District Judge, which was 
as follows:— 

“ This is an appeal against the orders of the lower Court cancelling 
a previous order for the attachment of a decree for Rs. 2,868*13 obtained 
by one Uma Churn Chowdhry against the respondent (Peary Mohun 
Chowdhry) in this case in execution of a decree obtained by the appellant 
{Romesh Chunder Nundy) against Uma Churn Chowdhry. It appears 
that Uma Churn Chowdhry obtained a decree against Peary Mohun 
Chowdhry for Rs. 2,868-13. and that Peary Mohun Chowdhry obtained a 
[372] decree against Uma Churn Chowdhry for Rs. 6,00() odd. The 
Subordinate Judge in bis judgment says as follows:— 

'“On the 13th September 1886, Peary Mohun Chowdhry, after 
deducting the smaller amount due by him on the aforesaid 6rst decree, 

• Appeal from Order No. 280 of 1887 against the order of P.H. Hardine, Esq., 
Jadge of CbitiacoDg, dated tho 27tb of May 1887, reversing the order of Baboo Rakul 
Chunder Bose, Suboedinate Judge of that district, dated the lltb of December 1686. 
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applied for execution of the second decree for the balance under s. 246 of 
the Civil Procedure Code, and on that very day the Court admitted that 
application and ordered execution for the larger sum. The effect of that 
order, it appears to me, is that the smaller decree was fully satisfied. 
Before these proceedings Uma Churn Chowdhry’s property had been sold 
in execution of another decree, and payment order for the balance of the 
sale proceeds was given to Peary Mohuo. One Romesh Chunder 
Nundy had a decree against the said Uma Churn Chowdhry. Romesh 
Chunder applied on the 13th September 1886, to attach the aforesaid 
smaller decree in which Uma Churn was the decree-holder. No order 
was passed on that application on that day, when Romesh’s execution 
case was struck off. A fresh application was made for execution on the 
next day, and on the 18th idem an order was passed for attaching the 
smaller decree. The question is whether the smaller decree could be 
attached under the above circumstances. I think not, because when the 
Court on the 13tb Seotember 1886, ordered the execution of the larger 
decree for the balance after deducting the sum due under the smaller decree, 
itmustbeconsidered that the smaller decree was fully satisfied, and therefore 
it cannot.be attached. I therefore cancel the former order of attachment, 
which was passed cx parU), and direct the money to be paid to Peary Mohun 
Chowdhry. Each party to pay his own costs of this application.’ The 
Subordinate Judge then cancelled the order of attachment. This order 
for cancelling the order of attachment was passed upon au application by 
Romesh Chunder Nundy, the appellant in the present case, for execution 
of the decree held by Uma Churn Chowdhry against Peary Mohun 
Chowdhry, and attached by himself in execution of his decree against Uma 
Churn Chowdhry. The Subordinate Judge apnears to be mistaken in the 
view which he has taken. Section 246 of the Civil Procedure Code 
lays down: If cross-decrees between the same parties for the payment 
of money be produced to the Court, execution shall [373] be taken 
out only bv the party who holds a decree for the larger sum, and 
for so much only as remains after deducting the smaller sum, and 
satisfaction for the smaller sum shall be entered in the decree for the 
larger sum, as well as satislactioo on the decree for the smaller sum. 
Now there is nothing to show that on the 13th September 1886, when 
Peary Mohun Chowdhry made bis application for execution of his decree 
after deducting the smaller sum due from himself, the two decrees were 
before the Court. It is doubtful therefore whether the Court under these 
circumstances had the power to enter satisfaction as directed in s. 246 of 
the Civil Procedure Code. 

” But, apart from this, the Subordinate Judge appears to have misread 
the order of the 13th September most strangely. That order set forth 
that, the decree-holder Peary Mohun Chowdhry having applied for execu¬ 
tion of his decree after deducting the amount of the decree obtained against 
himself by his judgment-debtor, proper orders would be passed on the 
18th September. On the I8th September the application for set-off was 
rejected on the ground that the smaller decree bad been attached in 
execution of a decree in another case. The Subordinate Judge was wrong 
therefore in his opinion that the Court bad on the 13th September 1886, 
ordered the execution of the larger decree for the balance after deducting the 
sum due under the smaller decree, and that consequently it must be 
considered that the latter decree was fully satisfied, and could not therefore 
be attached. 

“ I have felt doubtful during the hearing of this case whether the 
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appellant had a right to apply for execution of the decree obtained by Uma 
Churn Chowdhry against Peary Mohun Chowdhry on the ground that it 
had been attached in execution of a decree obtained by himself against 
Uma Churn Chowdhry. For a. 273 of the Civil Procedure Code does not 
provide for the holder of the decree sought to bo executed applying to a 
Court for execution of an attached decree except when the Court passing 
the decree sought to be executed is not the same as the Court 
passing the attached decree. Tho section is silent with reference to the 
right of tho holder of the decree sought [374] to be execute 1 to apply 
for execution of an attached decree passed by the same Court which 
passed the decree sought to be executed. It merely provides that in such 
a case attachment is to be made by an order of the Couro directing the 
proceeds of the attached decree to be applied in execution of the decree 
sought to be executed. It does not say how tiie proceeds are to be 
realized, whether the holder of tho decree sought to be executed has the 
same right to apply for execution of the attached decree as is given in the 
second part of the section which refers to decrees passed by different 
Courts, in the event of the decree-holder not taking out execution, or 
whether he should cause the attached decree to be sold. Under the 
circumstances I am doubtful whether the question between Romesh 
Chunder Nundy, the present applicant, and Peary Mohun Chowdhry, 
with regard to the liability of Uma Churn’s decree obtained against the 
latter to attachnjent in execution of a decree obtained by Romesh Chunder 
Nundy against Uma Churn Chowdhry, falls properly under s. 241 of the 
Civil Procedure Code. If it does not. there is no appeal in the present 
case. As, however, this was not contended before me during the argument 
of the appeal, I am unable to decide this point against the appellant. 

“ As the Subordinate Judge was clearly wrong in the view which he 
took about the smaller decree having been satisfied. I decree this appeal 
with costs.” 

Against that judgment and the order passed therein Peary Mohun 
Chowdhry now appealed to the High Court. 

Mr. B. E. Twidale, for the appellant. 

Baboo Axikhil Chuiider Sen, for the respondent. 

The judgment of the High Court (NORRis and BEVERLEY, JJ.) was 
as follows:— 

JUDGMENT. 

It is admitted that the sole question for our decision in this case is 
whether or notan appeal lay to the District Judge from the order of the 
first Subordinate Judge, dated 11th December. 1886. If there was no 
appeal from that order, the order of the District Judge, dated 27th May, 
1887, was passed without jurisdiction, and although there would be 
no appeal against it to this Court,we have intimated that in this case we are 
prepared [375] to consider this appeal as an application under s. 622 of 
the Code to have that order set aside on the ground that it was made 
without jurisdiction. 

The facts as found by the District Judge are these ; U. and P. had 
cross-decrees, P’s decree being for the larger amount. R. had also a 
decree against U., in execution of which he applied to attach U.’s decree 
against P. There is some question as to the date on which this applioa- 
tion was granted, bub the Judge finds it was prior to the 18th September, 
on which date an application by P. to execute his decree for the balance 
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after setting off the smaller decree (under s. 246 of the Code of Civil Pro¬ 
cedure) was rejected. On the matter coming again before the Court- 
iii what manner it came before the Court does not clearly appear upon 
the proceedings—the Subordinate Judge cancelled his former order attach¬ 
ing U.'s decree in execution of K’s decree, and directed that P. s decree 
should be executed. R. thereupon appealed to the District Judge, and 
the ouestion is whether an appeal lay against the Subordinate Judge's 
order! It is clear that no appeal would lie unless the order complained of 
can be regarded as an order made under s. 244 of the Code, that is. an order 
determining a "question arising between the parties to the suit in which the 
decree was passed or their representatives, and relating to the execution, 
discharge or satisfaction of the decree.” Now the question related to the 
execution, discharge or satisfaction of U’s decree against P.. and the point 
for our consideration is whether E having been allowed to attach that decree, 
can i)e ireatod as the representative oi U .in the determination of thabquestion 

_tliat is to say, whether a person who attaches a decree is a representative 

of the decree-holder. Reading s. 232 of the Code with s. 273, we are of 
Opinion that he must be so regarded. Section 273 distinctly provides 
that in certain cases the attaching creditor may himself apply to execute 
the decree. The District Judge appears to think that this can only be 
done in cases which come within that distinct provision—that is. in cases 
whore the decree which has been attached and the decree which is sought 
to be executed are the decrees of diftorerit Courts. But there would seem 
to be no sufficient reason for this restriction. The section rather seems 
[376] to contemplate tho right of the attaching creditor in every case to 
enforce execution of the decree which he has attached. Where both 
decrees are decrees of the same Court, the section assumes that that Court 
has jurisdiction to execute the attached decree—that is, its own decree 
on the application of the attaching creditor. It is only where the 
decree attaclied is the decree of another Court that a special provision is 
necessary, and accordingly the section specially provides that in such a 
case the attaching creditor must make a formal application to the Court 
which made the decree to execute its own decree which he has attached. 
It would seem then that a creditor who attaches a decree is in much the 
same position as the transferee of a decree under s. 232, and we think 
that he must be regarded as a representative of the decree-holder under 
s. 244 (c). Kor these reasons we are of opinion that an appeal did lie to 
the District Judge, and that this appeal must be dismissed with costs. 

H. T. H. Appeal dismissed. 
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FULL BENCH. 

Before Mr, Justice Wilson, Mr. Justice Tottenham, Mr. Justice Pigot, 
Mr. Justice O'Kinealy and Mr. Justice Ghose. 

Tupsee Singh and others {Plaintiffs) v. Ram Sarun Koeri 

[Defendant).'*' [28t.h February, 1888.] 

Bengal Tenancy Act \ VIII of 1885). ss. 20. 21— General Clauses Act (J of 1868), s. C— 
Retrospective e7iactiiienl w'nen applicable to pending stiit—Pending suit- Landlord 
and tenant-Right of occupancy. 


1888 

Pbb. 28. 


Full 

Bench. 

15 C. 37$ 
(F.B.). 


Section 21, sub-s. 2 of Act V)1I cf Iff5 is exp ressly retrospective, and applies 
to suits pendioR at the date of ttc ct mmeDCfinent of that Act. Jogessur Das v, 
^isant Koyburto ID followed. 

[F.. 21 C. 940 (945) (F B.); R., 16 C. 267 (272).] 


This reference arose out ol a suit broujflit on the Isc June, 1885, to 
eject the defendant from 10 cottahs of laud situated in Kisannali. The 
defendant put in his written statement on the [377] 13tb July 1885, 
and the case came on for bearing on the 2.3rd January, 1886. The defence 
raised by the written statement was that no notice of ejectment had been 
served, and that the plaintiff had agreed to allow him (ihe defendant) to 
hold the land io suit as a portion of bis hereditary tenure. It was admitted 
that the defendant held 4 bigbas 10 cottahs of land situate in the same 
village as his hereditary tenure, and that be had held the 10 cottahs in 
dispute for ton years. The Munsif on the 23rd January, 1886. found that 
notice had been served, and that tho agreement had not been proved ; but 
further found that the defendant under s. 20 of tho Bengal Tenancy Act 
was a " settled ryot ” in 4 highas 10 cottahs of the village, and held that 
under s. 21 of that Act ho bad therefore acquired a right of occupancy in 
the land in suit; ho therefore dismissed the suit. On appeal the Subordinate 
Judge affirmed the decision of the Munsif. On appeal by the plaintiffs to 
the High Court, the learned Judges (Tottenham and Norris, JJ.) 
referred to a Full Bench the question whether s. 21 of the Bengal 
Tenancy Act was applicable to any suit instituted before that Act came 
into force. 

The following was the order of reference :— 

This was a suit brought by the plaintiffs to eject a tenant after notice 
to quit. 

The question on which the appeal turns is whether or not the Court 
below was right in applying s. 21 of the Bengal Tenancy Act of 1885 to 
the case which was instituted several months before that Act came into 
operation. The plaint was filed in June, 1885, and the defence was put 
in July. The new Act came into operation on the 1st of November 
following. 

The Courts below gave the defendant the benefit of sub-s. 2, 8.21 
of the Bengal Tenancy Act, and held that he had a right of occupancy 
in the disputed land, because he bad been in possession of it frem before 
the 2nd March, 1883, and was a settled ryot of the village within the 
meaning of s. 20. 

rx,. ’ Fuh Beocb OD Special Appeal 2290 of 38f6ftga)rst tbe dterte of Baboo 8 C 
Dbur, Omoiating Second Subordinato Judge of SaruD,dated 30lh August 1886 affirm 
mg the decree of Baboo Nepal Cbunder Boeo, Muneif of Sarun, dated 23rd January 
1886. 

(1) 14 C. 553. 
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Having regard to the provisions of s. 6 of the General Clauses Act, 
to the Full Bench decision recently passed in the case of Lai Mohun 
Mukerjcc v. Joqendm Chunde.r Eoij (1), in which it was held that 
s. 174 of the new Act was not applicable [378] to decrees passed under the 
old rent law, and to the apparent unreasonableness of deciding a case 
upon the basis of an enactment not yet come into force when the pleadings 
wore filed, we should have bad no hesitation in at once holding that the 
lower Court was in error in giving effect in this case to the new Act. 

But the respondent’s pleader, Baboo Nobin Chunder Ghosal, called 
our attention to a case decided by MiTTER and BEVERLEY. JJ.— Jogessur 
Das V. Aisani Koyhurto (2), in which the very same question was decided 
in favor of the tenant. In that case all proceedings in the suit, except the 
filing of the plaint, seem to have taken place after the new Act came into 
force : but the decision was not based at all upon that consideration. The 
learned Judges held upon the construction of the section itself that it was 
applicable to all suits in which no decree had been passed at the time the 
new Act came into operation. 

And a later case, Second Appeal No. 2440 of 1886. decided on the 
23rd of ^lay by Prinsep and Beverley, JJ., has since been brought 
to our notice, in which the same point appears to have been similarly 
decided by the dismissal of the plaintiff's appeal with costs, though the ratio 
dccidoidi is not specified. 

In the face of the^e authorities we hesitate to give effect to our own 
opinion, which is uot in accoidance with that affirmed in those cases and 
entertained by the lower Courts in the present case. 

If that opinion be correct, it follows that in a suit such as this tried 
on the 31st of October 1885, without reference to the provisions of the 
Bengal Tenancy Act, and in which the plaintiff was on that data entitled 
to succeed, if for any reason the delivery of judgment had to be postponed 
till next day, the decree would have to be in favour of the defendant on a 
ground which be had not and could not have pleaded at the trial. 

With great respect to the opinion of the learned Judges, with whom 
we have the misfortune to differ, we must confess that we do not see in 
the retrospective operations of s. 21 anything that compels us to give 
it effect in a suit instituted and heard partly or wholly before the Act 
came into operation. Id [379] any suit instituted under that Act 
the tenant would of course be entitled to the benefit in question, unless 
•he was deprived by some previous decree in another suit. But we do 
not see how be can take advantage of any section creating aright in an 
Act not yet in force when the suit was brought and his defence was made. 

We therefore have determined to refer the case to a Full Bench for 
the decision of this question, viz .:— 

Is s. 21 of the Bengal Tenancy Act (VIII of 1885) applicable to any 
suit which was instituted before that Act came into force ? 

Mr. Caspersz and Baboo Dwarkanath Mukerji, for the appellants. 

Mr. Caspersz. —The general rules on this subject are to be fonnd 
in Maxwell on Statutes (pp. 257-273) and Dwarria on Statutes (pp* 
680-6871. Before an Act can be read retrospectively so as to apply 
to pending suits it must be stated in express terms that the Act is 
to be so read. The case of Jogessur Das v. Aisani Koyburto (2) is 
distinguishable, as there the plaiut was filed before the Isfc November, 
bub the defendant had no notice of suit till after that date. In this case 

(l):i4 C. 636. (2) 14 0. 663. 
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issues wei'6 framed before the Act came into force, and no issue as to the 
applicability of the new Act was framed; it was not tboupht of until raised 
by the lower Court. There are many cases where a right of action 
grounded upon a previous contract has been entertained and enforced after 
the new Act has come into operation— Gilmore v. Sknter (l). Where such 
a right of action has been asserted and the Courts have become seised 
thereof, and issue bas been joined between the parties before the Act came 
into force, then, a fortiori, ic would rot]uiro words of special force in the 
statute to defeat such a vested right. It could not have been the inten¬ 
tion of the Legislature by (jemral words or even necessary implication to 
take away a vested right from a person who has been put to expense 
and costs in instituting his suit, and visit the innocent pursuer of that right 
with costs—see Conch v. Jefferies (2). It is a general [380] rule that 
when the Legislature alters the rights of parties by taking away a right 
of action, its enactments, unless in express terms they apply to ponding 
actions, do not affect them—In re Joseph Suche «(' Co.(3). per Jessel, M R 
The decision in that case was expressly rested upon general principles. I 
submit that the Legislature must here make use of special words. A 
statute should be so read that, if possible, no sentence, clause, or word 
shall be superfluous, void or insignificant.— The Queen v. The Bishop of 
Oxford (4). But the Court can know nothing of the intention of an Act, 
except from the words in which it is express<»d applied to the facts as 
existing at the time—see Logc.n v, Courtown (0) : also Fordijce v. Bridges 

(6). I say that the section was intended to apply to the case of a land¬ 
lord shifting his ryot from a holding in which he had acquired settled 
rights in order to prevent his acquiring rights of occupancy in 
any other land which he might happen to hold in the same village. 
The landlord being aware that the new law when passed would give 
the tenant an advantage, the Legislature wished to prevent the tenant 
from contracting himself out of any such advantage which is to be acquir¬ 
ed under the new law. That is the reasonable meaning of the section. 
There is nothing in s. 21 whicn puts it beyond doubt that the Legislature 
meant it to he retrospective so as bo deprive a person of a right of action 
vested in him at the time of the passing of the Act. and unless obliged by 
express berms the Courts will not construe it so as to effect past trans¬ 
actions. retrospective laws being of questionable policy—see Phillips v. 
Eyre{l), Jackson v. Woolley (8), The Midland Ry Co. v. Pye (9), This- 
ileton v. I'reu'criiO). The words “ decree or order ” were introduced as a 
saving clause, otherwise every kind of suit decided between landlord 
and tenant during the period in question might have been reopened. 
The matter does not. however, rest upon this section, because there 
is also a substantive law with reference to pending suits contained 
in 8. 6 of Act I of 1868: and in order to abrogate this law some special 
[381] words would be necessary in the retrospective Act. The case of 
Lall Mohun Mukerjee v. Joyendra Chunder Roy (11) is decided on a 
different point, but the general principles there laid down apply here. 

Baboo Nobin Chunder Ghosal for the respondent.—The question 
depends on the construction of the section. The words of sub-s. 2 
clearly show that the Act applies to pending suits ; the general principles 


1888 

Feb. 28. 

Full 

Bench. 

15 C, 876 


(1) 2 Lev. 227. 

(41 L.B.4 Q.B.D. 261. 

(7) L. R. 6 Q. B. 23. 
(10) 31 L. J. Ex. 380. 


(2) 4 Burr. 2462. 

(6) 13 Beav. 22. 29. 
(81 8 £1. d: Bl. 784. 
(11) 14 C. 686. 


(8) L.R. 1 Ch. D. 50. 
(6) 1 H.L. Ca. 4. 

(9) 10 O.B. N.8. 191. 
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contonde') for by the other side do not therefore apply—see In re Ratansi 
Kalianji (l). 

In this case of Thakooranee Dossee v. Ihsheshiir ]\Iookerjee (2), s, 6 of 
Act X of 18o9 was held to be retrospective. I rely on J6(jessur Das v. 
Aifiniii Kmjhurlo (3). 

The following opinions were delivered by the Full Bench 

OPINIONS. 

Wilson, J. fPlciOX, O’Kinealy, and Ghose, JJ., concurring).— 
This is a suit brought by a landlord against his tenant to eject him from 
certain lands, in respect of which he alleged that ha had given a notice to 
quit. The service of the notice has been found as a fact. But the defend¬ 
ant resists his landlord’s claim to eject him on the ground that he is 
entitled to a right of occupancy in the land in dispute. Under the law 
in force prior to the Bengal Tenancy Act, 1885, the defendant would nob 
have had a right of occupancy. 

The facts of tlie case are these: The defendant is a settled ryot, 
within the meaning of s. 20 of the Bengal Tenancy Act, 1885, of the 
village within which the lands in dispute are situated. The suit was 
filed in June, and the written statement in July, 1885. The Bengal Ten¬ 
ancy Act came into operation on the 1st November, 1885. The case was 
decided by the ilunaif in January, 188G. The defendant has been a 
tenant of the land in dispute from before the 2nd of March, 1883, down 
to the bringing of the suit The question that arises is whether, by reason 
ofs. *21 of the Bengal Tenancy Act, the defendant is to be held to 
have a right of occupancy in the lands in dispute. The same 
question arose in Joqessur Das v. Aisani Koybarto (3). [382] and MiTTER 
and Beverlky, JJ.. answered it in the affirmative. The learned Judges 
before whom this case came oo second appeal were disposed to dissent 
from that view, and they accordingly referred the case to a Full Bench. 

The words that we have to construe are those of s. 21, sub*s. 2. 
The sub-sectioQ is this: “Every person who, being a settled ryot 
of a village within the meaning of the last foregoing section, held 
laiii as a ryot in that village at any time be^ween the 2Qd day of 
March, 1883, and the commencement of this Act, shall be deemed 
to have acquired a right of occupancy in that land under the law 
then in force; but nothing in this sub-section shall affect any decree 
or order passed by a Court before the commencement of this 
.Act.” I accept the proposition contended for by the learned Counsel 
for the appellant in his able argument, that an enactment affecting 
rights of property is not to be so construed as to give it r6* 
trosp^ctive effect, unless the intention that it shall have such effect 
clearly appears. But I think in the section under consideration such an 
intention is plainly expressed. The first part of the section deals with the 
case of lands held by a settled ryot at or after the date from which the 
Act speaks, tliat is to say, the date at which it came into operation, and 
it declares that such holding shall give a right of occupancy. Sub- 
s. 2 deals with the case of lands held by a settled ryot at an earlier 
period, namely, between the 2nd of March 1883 and the commencement 
of the Act, and it says that such holding shall be deemed to have given a 
right of occupancy. The sub-section is therefore in express terms retroa- 
pe^tive. 

(1) 2 B. 348 (199). (2) 3 W.R. (Act X) 29 (87) = B.L.R. Sup. Vol. 202. 

• (3) 14 C. 558. 
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It was further contended that, adraitting this to be so. effect should 
not be given to the sub-section in a case pending before the commencement 
of the Act, and the learned Judges who referred tlie case to us were dispos¬ 
ed to adopt this view. I am quite alive to the inconveniences that arise 
when a suit has to be decided according to a law not in force when the suit 
was brought, But I think the language of the section is too clear to enable 
us to avoid the construction which entails tho^e inconveniences. The 
retrospective enactment [383] is quite general in its terms. And the 
exception from its operation, expressly made bv the last words of the 
section, in the case of decrees or orders passed before the commencement 
of the Act, seems to me to show that pending suits were not to be 

excepted. _ > • j 

I should answer the question referred to us in the affirmative, and 

dismiss the aopeal with costs. 

Tottenham, J.—As I understand the rest of the Bench to be un¬ 
animous in the opinion expressed by Mr. Justice Wilson, I too assent to 
it. 

rn i p Appeal dismissed. 
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FEB. 28. 

FULIi 

Bench. 

IS C. 376 
(F.B.I. 


IS C. 383 (F.B.) 

FULL BENCH. 

Before Mr. Justice ll^i/son, Mr. Justice Tottenham. Mr. Justice Bigot. 

Mr. Justice O'Kinealy and Mr. Justice (those. 


UziR Ali {Auction-Purchaser) v. Ram KoM.-VL Shaha AND OTHERS 
{Decree-holder and Jndgment-Dehiors).* [28th February, 1888.] 

Benqal Te^inncij Act {VIII of 18«5). s. \’ii-Kxccution applied fnr after passing of Act 
VIII of 18S5. decree iteing previous to Hie Act—Ikwial Act VIII of 1869—Cous/r«c- 
iion of stnlutes. 

A sale in execution of a decree passied under Ben. Act VIII of 1SG9. execu¬ 
tion having been applied for after Act ;vni of 1885 bad come into force, cannot 
be set aside under s. 174 of the latter Act. 

Principle of Lai Mohun Mukerjee v. Jogendra Chunder Roy (1) applied. 

[Overruled. 22 0. 7G7 iF.B.): 17 C.W.N. 619 16201 = 15 Ind. Cas. 479(480); Rel. on. 
IS C.W.N. 103 (105); R.. 16 C. 267 (272) {F.B ) ; 21 C. 940 (F.B.) ; 23 B 450 
(452).] 

On the 30th September. 188.5. one Ram Komal Shaha obtained a 
rent decree against Abdul Ali and Tufu^czul Ali, and on the 15th June, 
1886, applied for execution of this decree. On the 7th September, 1886, 
tbo under-tenure was put up for sale, and was purchased by one U;iir 

Ali. 

On the 8th September, 1886, the judgment-debtors applied under 
8. 174 of the Bengal Tenancy Act to have the sale set aside : and on the 
6th December, 1886. the Munsif passed an order setting aside the sale 
under s. 174, directing a refund of the purchase monoy. 

The auction-purchaser thereupon applied to the High Court under 
B. 622 of the Civil Procedure Code, and obtained a rule [384] 
calling upon the decree-holder and the judgment-debtors to show 


* Full Beuch on Rule No. 172 of 1887 aKaiost an order of Baboo Uma Cburn Kur, 
Uuneif of Aawarah, dated the 6tb December, 1866. 

(2) 14 C. 636. 
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cause why the order of the 6th December 1886 should not be set aside 

on the ground that the Munsif had no jurisdiction to make that order, 

inasmuch as s. 174 of the Bengal Tenancy Act was not apnlicable to the 
case. 

On the hearing of the rule the Court (Mitter, A. 0. J. and Ghose, J.) 
passed an order referring to a Full Bench the question whether a sale in 
execution of a decree passed under Ben. Act VIII of 1869 could be set 
aside under s, 174 of the Bengal Tenancy Act when execution of the 
deciee was applied for after the last-mentioned Act came into operation? 

Tlie following was the order of reference :— 

The question raised on this rule is whether the lower Court bad 
any power under s. 174 of the Bengal Tenancy Act to set aside the auction 
sale at which the petitioner was the purchaser. 

The rent-decree in execution of which the sale in question took 
place, was passed before the Bengal Tenancy Act came into operation. But 
the application for execution of the decree was made after the said 
Act came into operation. The lower Court upon the apnlication of the 
.mdgmont-debtor set aside the sale under the provisions of s. 174 of toe 
Bengal Tenancy Act. The contention in this rule on behalf of theauction- 
purehaser is that, as the decree was made under Bengal Act VIII of 
1869, the provisions of the present Tenancy Act will nob govern the 
execution proceedings, although they were commenced after the new Act 
came into operation. Precisely the same question was referred to the 
ull Bench in Rule No. 1401 of 1886. But as it was compromised, the 
question was not decided by the Full Bench. This question is of great 
irnportanco, and is likely to arise in numerous cases hereafter; and as its 
decision is uot free from difficulty, we refer it again to the Full Bench. 

io fjuestion reforred is—whether a sale in execution of a decree passed 
under Bengal Act >1(1 of 1869 can be set aside under s. 174 of the 
Longal Tenancy Act when execution of the decree was applied for after 
the last-mentioned Act came into operation ?" 

ilunshi Sf’rojiil to show cause contended thats. 174 of Act VIII 
0 1885 applied : but an application in execution should be governed, unless 
the Legislature has excepted it. by the [385] law in force when it was 
w&de—Delhi Bonk v. Orchard {\),Papa Sa^trial v. Anuntarama Sastrial 
(2) and referred to Sluvram Udaram v. Kondiba Muktaji (3) and Gurv,- 
pndapa Basapa v. I irhhodrapa Irsangapa (4): 

^ Biihoo Aukhil Chunder Sen, in support of the rule contended that the 
i'lunsif had no jurisdiction to entertain the application under s. 174, and 
that the decree being made under Ben. Act VIII of 1869 the provisions 
of s. 174 of the Bengal Tenancy Act of 1885 would not govern the exe¬ 
cution proceedings, even though they were commenced after the new Aofc 
was in force : that Mu7igul Pershad Dickitv, Grija KantLakiri (5) show¬ 
ed that an application in execution of a decree is an applioation in the 
suit in which the decree was made ; that s. 174 was nob a matter of pro¬ 
cedure, and the presumption would be against giving to it retroactive 
force —In re Kalianji (6). 

OPINION. 

The opinion of the Full Bench (WILSON, TOTTENHAM, PiGOT, 

0 Kinealy and Ghose, JJ.) was delivered by WiLSON, J., and con- 
curred in by the other lear ned Judges. 

(1) 3 C. 47. (2) 3 M. 98. (3) 8 B. 340. 

(4) 7 B. 462. (5) 8 C. 51. (6) 2 B. 148. 
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Wilson, J.— I cannot distinguish this casein principle from the for¬ 
mer Full Bench decision of L(il Mohun Mukcrjee v. Jogcndra Chunder 
Roy (1). Section 174 was there held to be not a matter of mere procedure, 
but to confer a substantive right. In the absence of any indicatioti of 
intention that the provision is to operate retrospectively, it does not, I 
think, by the ordinary rules of construction, apply to the proceedings 
under a decree passed before the commencement of the Act. I should 
answer the question referred to us in the negative and set aside the order 
complined of. 

TAP Rule ab&ohite. 


1888 

Feb. 28. 

Full 

Bench. 

15 C. 383 
(F.B.). 


13 C. 386. 

[386] CRIMINAL MOTION. 

Before Mr. Justice Wilson and Mr. Justice Tottenham. 

In the matter op the petition of Panatulla. Panatulla v. 

Queen-EmpkEsS.' Ulst December, 1887.] 

Penal .Co'‘tc. s. I'n—Purnishvif} fahe in forntahon for the purpose of preventing the 
commission of an o,{fence. Meaning of. 

The information which, under the second branch oi s. 177 of the Penal Code, 
a person is Jegally bound to give " for the purpose of preventing the commission 
of the offence ” relates not to the commissiou of oSonccs generally but to the 
commiosion of some particular offence. 

rAppl.. 1 N.L.R. 133 ; R. 31 M. 648 = 19 M.L.J, 274 = 4 M.L.T. 325=8 Ct. L.J. 42.6 ; 
7 N.L.R, 101 = U Ind. Cas. 785 = 12 Cr- L.J. 441 (443j.] 

Panatulla, a constable, was employed to make his rounds by night 
and call at the houses of the notorious bad characters on his beat who 
were under police supervision, and to ascertain whether they wore indoors 
or not, Go one occasion, having made his rounds, he falsely stated to 
bis superior officer as to somo of these people that they had been inside 
their houses when as a matter of fact they had not. Upon these facts 
the Deputy Magistrate was of opinion that “the information which the 
accused was required to give and which he falsely furnished was infor¬ 
mation required for the purpose of preventing the commission of an 
offence, and therefore the offence made out fell under the second part of 
8. 177 of the Penal Code." lie accordingly sentenced the accused to be 
rigorously imprisoned for six months. 

On appeal the Sessions Judge declined to interfere. An application 
was therefore made to the High Court on behalf of the accused and a rule 
obtained. 

Baboo Josoda Nundan Paramanick, for the petitioner. 

Tbe judgment of the Court {Wilson and Tottenham, JJ.) was as 
follows:— 

JUDGMENT. 

Wilson, J.—The accused in this case was charged and convicted 
under s. 177 of the Penal Code. This section contains two branches. 

* Criminal Motion No. 356 of 1867 against the order passed by C. A. Kelly, 
Sessions Judge of Dinagepore. dated 4tb of October 1887, affirming the order passed 
by H. Thompeon, Deputy Magistrate of Dinagepore, dated the 9lb September 1887, 

(1) 14 0. 636. 
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Tho liv.^t branch of it rnns thus : “ Whoever, being [387] legally bound to 
turnish information on any subject to any public servant, as such, 
furni^ihes, as true, information on the subject which he knows or has 
reason to believe to be false, shall be punished with simple imprisonment 
for a term which may extend to six months or with fine which may 
extend to one thousand rupees, or with both.” This deals with the simple 
case of a person who. being bound to furnish true information to a public 
servant, furnishes false information to him, and. under this part of the 
section, the maximum punishment is six months’ simple imprisonment 
with or without fine. 


The second branch of the section is expressed thus: "Or if the 
information which he is legally bound to give respects the commission 
of an offence, or is refjuired for the purpose of preventing the commission 
of an offence or in order to the apprehension of an offender, with impri¬ 
sonment of either description for a term which may extend to two years, 
or with fine, or with both.” 

The facts found against the accused were these : He was a constable, 
and was employed on what is desciihed as round duties—that is to say, 
it was his duty to make his rounds by night and to call at the houses 
of the notorious bad characters on his beat who were under police 
supervision, and to ascertain whether they were indoors or not. And 
on one occasion, having made his rounds, he falsely stated as to 
some of tliese people that they had been inside their houses when as a 
matter of fact they had not. Now that was information which he was 
bound to furnish to a public servant, that is to say, to his superiors, and it 
is found that he wilfully made a false statement; therefore his offence 
conie.s under the first part of the section. But he has been convicted 
undei the second part of it on the ground that the information was re¬ 
quired for the purpose of preventing the commission of an offence. I think 
that must mean not for the purpose of preventing the commission of 
offences generally, or rendering the commission of them more difficult, but 
mi the purpose of preventing the commission of some particular offence. 
That being so, the case does not come within the second part of that section. 
It follows therefore that the sentence wliich was passed was one which 
ought not to have been passed. The prisoner was sentenced to six month’s 
rigorous imprisonment, [388] whereas the maximum punishment to 
which he could have been sentenced was six months’ simple imprison¬ 
ment. It appears that he has already undergone three months' rigorous 
imprisomnent, which he ought not to have been subjected to, and therefore 
the justice of the case requires that the three months’ rigorous imprison¬ 
ment which he has undergone should be taken as equivalent to the term of 
^mple imprisonment to which alone he could have been legally sentenced. 
Ho will, therefore, now be released from imprisonment, the sentence of six 
montlis rigorous imprisonment which was passed upon him being reduced 

to one of simple imprisonment from the date of the conviction to the 
present date. 


K. M. c. 


Sentence reduced. 
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Before Mr. Justice Norris and Mr. Justice Ghosc. 


BhaGIRAM Dome {Complainant) v. Abak DOME AND ANOTHER 

{Accused).* L24tli January, 1888.] 

Fishery—Ivfriugement of exclusive right of fishery in public river — Theft — 

imsappTopnation—ihschief—Crtxiinat tresvas.-i — i'nlauful assembly— Feanl Code, 
SS 343. 178. 403, 426 and 447 

Fish in a public nver c louol be said to be property io tbr possesi^ion ot the 
per?on who may have the fishery right, and infriDgeincut o( that right is not 
theft under s. 378 of the Indian iVnal Code. 

The accused were charged with unlawfully t-ikirg fi<h along with some eleven 
others in a public river, the right of fishing in which had been let out by the 
Government to the complainant, and the lower Court. among>t other offences, 
convicted them of theft, criminal misappropriation, mischief, criminal trespass, 
and unlawful a^senlbly. 

Beld that the conviction was wrong and that no offence bad been committed. 

IF., 5 S.L.R. 122 = 13 lud. Cas. 214 = 13 Cr. Tj.J.2‘2(23': R.,15C 402 1409); 24 M. 
81 • D . U.B.R- (1892-18961-234 Cr ; 27 M. 551 (560| = 1 Weir 386 (393) : 28 A. 
204’=A.W.N. (1905) 255 = 2 A.L J. 820.] 

This was a reference under s. 438 of the Code of Criminal Procedure 
by the Deputy Commissioner of Sibsaeur. who considered that the accused 
bad been wroof^ly convicted by the [389] Assistant Commissioner of 
offences under ss 143, 447. 379, 426 and 50G of the Indian Penal Code 
for unlawfully taking fish from a public river, the right to the fishery of 
which had been leased by Government to the complainant. 

Each of the accused were fined Rs. 10, or in default sentenced to two 
mohths’ rigorous imprisonment, and in referring the case the Deputy 
Commissioner stated that he considered the conviction was based on an 
erroneous view of the law and that it should be set aside. 

The facts of the case and the reasons given by the Assistant Com¬ 
missioner for arriving at the conclusions he did are sufficiently stated in bis 
judgment, which was as follows :— 

“ The question of fact in this case is extremely simple. Accused and 
eleven others, thirteen in all, are said to have caught fish in complainant's 
julkar in tbeBhagdai IDesoi) river. Accused in admitting the fact of fishing 
state that they were fishing in the Romari Pathar, two or three miles 
off', and not in the bed of the river. Complainant does not claim the julkar 
of the Romari Pathar. Complainant would have no motive to complain 
against persons who fished it the pathar, and the evidence leaves no room 
to doubt the truth of the complaint. 

I find that accused and eleven others were fishing together without 
complainant’s consent in the bed of the Bhagdai or Dosoi river, Block I 
(from Naga Hills lo Malo Pathar), the exclusive fishery right of which has 
been settled with complainant by Government for 1887-88 ; that each of 
the accused and the others of the thirteen men are proved to have actually 
caught fish and moved them from their nets into their boats, though there 
is no evidence that the fish so caught were actually removed from the 


* Criminal Reference No. 279 of 1867 made by J. Knoz-Wight, Esq., Deputy 
Commissioner of Bibsagur, Assam, dated the 5tb of October, 1687, against the order 
passed by P. G. Melitus. Esq., Assistant Commissioner of Jorehat, dated the 12th of 
• September. 1887. 
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rivor: that on complainant objecting and attempting to stop their fishing 
he was threatened by accused. 

As to the question of law, it is urged that on the finding no offence 
has been committed. The pleaders urge—(a) that the fish are not com¬ 
plainant's property within the meaning of the Penal Code : (6) that they 
were not in complainant's possession within the meaning of s. 378 of the 
Penal Code; fc) that trespass on a fishery in a public river is not criminal 

trespass within the meaning of s. 441. They quote the following 
rulings ; 

[3903 (A) T/ifi Quc&n v. Hevu Pothudu (l), following a previous ruling 

In these rulings it was held that fish in a creek or in an open irrigation 

^nk are not in such " possession ” as is contemplated in s. 378 of the 

Penal Code ; consequently ihe taking of such fish does not constitute theft 
under s. 379. 


(B) Empress v. Ckaru Naytah (2). Held that the unlawful infringe¬ 
ment of a right of exclusive fishery in a part of a public river is not an 
otlence which can he brought within the definition of a criminal trespass, 
though under this ruling unlawful fishing in a tank or private river 
appareotly would atnouDt to crimiDal trespass. 

(CJ ThcMeherpore case, 1887 (3). This case refers to the [391] Chucka 
Khola Biieel. a large natural bheel which draws its fish supply from 


(11 5 M. 390. 2 C. 354. 

(3) 13 C. 390 N. 

Be/ore Sir W. Comtr Petheram, Kt., Chief Justice,and Mr. Justice Chase. 

IN TIIK MATTER OF THE PETITION OF MADHAH HaRI AND OTHERS ' 

[6tb June, 1887.] 


Babon Door<?a Das Dutl, for petitioners. 

5Ir. Kilby, lor the Crown. 

The fact.s of this case appear sufficiently from the 
which was delivered by— 


* 


judgment of the High Court 


JUDGMENT. 

Petheram, C.J. (and of which the material portion wag as follows)-—In this 
case .^ome sixty eight persons have been convicted of stealing under these circumstances. 
It appears that in the neighbourhood where this transaction look place there is a large 
bheel. The land surrounding this bbeel belongs to one person, and he has let the 
right of h-sbing in it to the complainant in this case for the sum of Rs. 500 a year. There 
IS nothing to show that this bheel is anything in the nature of a tank in which fish 
are caught and stored m any sense, but it is a natural reservoir of water which has 
come there without human agency, and in which fish would naturally be. 

That being the state of things, it appears that, on a particular day in the year, it 

1 inhabitants of the neighbouring towns and villages to go to this 

bheel and catch what fish they can. and for doing that these sixty eight persons have 
been convicted of stealing fish and punished in an extraordinary manner. A large 
number of them were whipped there and then, or at any rate a few hours after, and a 
large number of them have been sentenced to two months’ rigorous imprisonment. 

Under these circumstances no crime has. in our opinion, been committed. It ie 
perfectly clear that the offence of theft could not have been committed because the fish 
said to have been stolen were not the subject of any one’s property ; they were wild 
fish in a natural lake, and until they were reduced to[39l] possession by being caught no 
property could be acquired in them by any one so that there could be an offence of 
theft committed by another person ; and it seems to us therefore that these persons 
did not commit any theft, and that, so far as the offence of which they have been 
convicted is concerned, it is quite clear that on that ground alone the conviction cannot 
be sustained. 


Criminal Motion No. 133 of 1887 against the order passed by Howling LusoOr 
Assistant Magistrate of Meherpore, dated the 15th April, 1897. 
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the Jellingbee and Bbysakb rivers through khals and natural hollows. 
It was ruled—(a) that the fish in this bheel [392] being fer<B nalum 
are not “ property (6) that they were not in the “ possession ” (as re¬ 
quired by s. 378 of the Penal Code) of bho holders of the julkar. 
This ruling is counteracted by the ruling in the Meherpore case. 1880 (1), 
referring to the same bheel [393] in which the Court held— (a) that 

Id addition to that, as Mr. Justice Gbose reminds me. it is clear that there was 
DO dishonest intention to take the 6sh. because, whether such a custom could bo 
legally established or not, on the Magistrate’s own view of the case, these people went 
there relying on their supposed right to go there and catch fish. For both reasons, 
therefore, we are ol opinion that, the offence of theft was not committed by these men. 

Then Mr. Kilby argues ibat, though the offenco of thoft may not have boon 
committed, the offence of criminal trespass has, because he says that if these people 
had gone to the land of some one who had ordered them not to go there, they would 
have been guilty of criminal trespass. 

The first remark that I have to make with reference to this argument of Mr. Kilby 
is that it is not clear that they were directed not to go on the land by any one entitled 
to prevent them from going there, for the person who directed them not to go on the 
land was not the zemindar nor the person who had a right to forbid them, but the 
person who had taken a lease to catch the fish. But for the purpose of wbat I am 
going to say I will assume that these people were rightly forbiddeu to go on the land, 
but a trespass under such circumstances is not a criminal offenco for which the persons 
committing it could be criminally prosecuted aud a criminal punishment imposed. 
Unless they wont on the land for s-^me of the purposes mentioned in s. 441 of the 
Indian Penal Code, their going there would not amount to criminal trespass, and the 
purposes mentioned in that section are “ to intimidate, insult or annoy any person in 
possession of the property.” As I said just now, wbat these people went there for was 
to fish in this natural lake; they did not go there to intimidate any one. certainly not 
to intimidate the person who was in possession, the zemindar, because ho had no 
interest in it, and takes no interest in these proceedings now, but thev went to catch 
fish, and their intention must be limited to that, and therefore, in our opinion, the 
offence of criminal trespvss was not committed, and thus it remains that the only 
offence of which they have been guilty is au offence against the civil law by walking on 
a man’s land when he has forbidden them to do so. That is not a criminal offence by 
the English law. nor, so far as I know, is it a criminal offence in this country, and 
therefore, there being no criminal ofleoce, whatever, the conviction must be set aside. 

Convielion quashed. 

[This case is referred to in 15 C. 4D2 (407).} 

(i) 19 C, 392 N. 

Before Mr. Justice Milter and Mr. Justice Grant. 


MadhOO MUKDLE and others {Peliiioners] v. U5IESH PAitNl {Opposite Party).* 

(9tb July, 1886.) 

In this case the accused were charged under ss. 143 and 379 with being concerned 
together and with others in stealingfish from the complainant, one Umesh Farni. The 
offence was alleged to have been committed on the 1st Bysack and on a large bheel 
called the Chucka Khola Bheel, of which theoomplainaat was the ijardar-It was alleged 
that it was a custom in that part of the country for the villagers to assemble 
together and fish in different bheols on the let Bysack without the owner's consent, 
and on this occasion the complainant a few days before the Ist Bysack put in a petition 
before the Assistant Magistrate asking tor protection of his bheel and stating that be 
oxpeoted a great number of persons would colleot there and steal his fish on the day in 
question. In answer to chat petition the Assistant Magistrate deputed a police con¬ 
stable to watch the bbeol. 

On the day in question a number of persons did colleot at the bheel to fish, and in 
coosequenoe thereof the present case was instituted. 

The Assistant Magistrate in bis judgment stated that there had been a number 
of similar oases in some of wbiob the defence bad b;en set up that it was the custom for 


* Orimioal Revision No. 363 of 1996 against the order passed by Howling Lusoo 
Esq., Assistant Magistrate of Meherpore, dated the 3nd Jana 1886. ’ 
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tiio lisli were “ property ; (5) that they were in " possession (c) that 
t he oll'ence of theft would have been committed if they had actually been 
moved. 

Some other rulings are cited as to fisheries in the sea or in tidal 
rivers which do not bear upon the case. The Bhagdai or Desoi is a river 
navigaljle for small boats for a part of the year. 

The sum total of these rulings is : (fl) [excent the Meherpore case 
(1887)] it appears to be admitted that fish in a river or in an open tank 
or bheel are the property of the liolder of the fishery ; (6) but they are 
not in such " possession ” that their taking constitutes theft (s. 379); 
(c) that trespass on a fishery in a public river is not criminal trespass, 
tlie river not being in the exclusive possession of the fishery-holder and the 
public having the right of entry on it. 

These rulings are rulings of Divisional Benches. So far as I know the 
matter has never been fully argued or referred to a full Bench. 

ft is contended for the prosecution that the facts constitute offences 
under the following sections of the Penal Code •— 

[394] Scctiov 3/9 of the Pencil Loch—Theft —It is said that all the 
essentials of theft exist. I examine each essential in detail:— 

(a) Moviiic} m onJer to take." —This aupears on the finding: each 
accused moved a fish from their net to their boat. From the newspaper 
reports of the Meherpore case of 1886 it appears that the High Court held 


tbo villapcra to fiab in the various bbeels on the 1st Bysack, but be found that, though 
such bad been the ca^c. it bad not been done with the consent of the zemindars^and io 
some iDstaDce.s compensation had afterwards been paid to the owners of the bheels, and 
there could, therefore, be no doubt that private rights bad been invaded. In the present 
ca>eslbo Assistant Magistrate found that there was no question as to a number of persons 
having assembled and fished, and that the accused did not claim any right so to fish, 
but on the contrary that one of them pleaded guilty and that the others merely pleaded 
naots. As regards the latter, be disbelieved the evidence adduced on their behalf, 
and. without con.sidering the legal question subsequently raised in the High Court, 
convicted all the accused add sentenced them, some to firies, others toimprisonment, 
ard the remainder to a whipping, and awarded Rs. 15 to the complainant as compen¬ 
sation under s. 545 of the Criminal Procedure Code. 

Against these sentences the accused applied to the High Court to set aside 
the convictions under its revisional power on the ground that no offence had been 
committed, That application was granted and the record sent for. Upon the case 
coming on to be heard Baboo Doorga Dass Duft [393] appeared for the petitioners and 
Baboo Shareda Ptosunno Roy for the opposite party, who was tbeicomplainant before 
the A.ssistant Magistrate. 

The judgment of the High Court (MiTTER and GRANT, JJ.) was as follows 

JUDGMENT. 

We think that there is no evidence in support of the conviction in tbiscase under 
either of the sections under which the petitioners have been convicted, via., ss, 143 and 
379 There is no evidence to establish that the petitioners acted in concert so as to 
have one object. No doubt the act complained of was that thiy were fishing, but there 
is nothing on the record from which it could be inferred that they were acting in concert 
with that one common object. Unless that is proved the conviction under- s. 143 of 
the Indian Penal Code would be illegal. On the other hand the eircumstances of the 
case would tend to show that they were acting quite independently. Similarly under 
s. 379 there is no evidence to show the removal of any fish by the petitioners from the 
bheel. 

We therefore set aside the convictions under both these sections and direct that 
the fines, if realized, be refunded, and if any one of these petitioners be still in jail 
under these sentences we direct their immediate release. The order regarding compen¬ 
sation will also be set aside, and such compensation money if paid must be refunded. 

Conviction quashed - 

[Tbiscase is also explained in 15 C. 402 (407).] 
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that the offenee of theft would only be completed if the fish were actually 
removed from the bheel, but crobably the newspaper reporter was mistaken. 
Under s. 378 of the Penal Code the offence of theft is completed when 
the property is moved. 

(i) "Dishonestly." —Accused had no title to this fish ; they knew the 
fishery to be leased to complainant. These were wrongful gain to thein- 
selyes. loss to the lessee and loss to Government from tendency to diminish 
revenue. 
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{c) "Moveable property." —It seems admitted in the rulings above 
mentioned (except, so far as I can judge from newspapers, in the Meher- 
pore case) that fish in a fishery is the uroperty of the fishery-holder. 
The fishery-holder can recover in the Civil Court the value of the 
fish taken without his consent. By the customary law of the country 
property in river fisheries (other than tidal rivers) vests in Government and 
can he leased by Government to private persons, and, if so, the fish in the 
fishery are the property of the lesseo. Theft of fish from a fishery in Eng¬ 
land would not be a larceny at common law, but neither would theft of 
trees, crops, fruit, A-c , be larceny, though it is undoubtedly theft under the 
Penal Code. The Penal Code is based on English criminal law : hut the 
laws relating to real property in this country follow the old land laws of 
tho country which recognise fish in a fishery to be the property of the 
owner of the fishery. Hence tho f<‘r(e naturiv. theory does not applv to fish 
in this country, though it does apply to wild birds and animals. Fishings 
of large and small rivers, bheels, Ac., have beon settled on this understand¬ 
ing from 1793 downwards. 

(d) “ Out of possession ."—It is urged (a) that the fish in the fishery 
was in the possession of complainant, the lessee in possession of the 
fishery. This is negatived by the two Madras rulings and the Meher- 
poreruling of 1887, in which it was held that this kind of constructive posses¬ 
sion is not possession within the [395] meaning of s.378 of the Penal Code; 
(6) that complainant might at any time he thought proper have confined 
the fish within a limited sheet of water. It is the custom as the floods 
subside to put bamboo fencing across the bed of the river and other out¬ 
lets so as to shut in the fish. When this is done the fish are in posses¬ 
sion : hut the question is whether complainant, having the right and the 
power to put up the fencing whenever he thinks proper, is not to be 
considered in possession of the fish, whether he actually fences them in 
or not. I doubt if this has ever been brought before the High Court. It 
is the general custom with small rivers and bheels. I am inclined to 
think that complainant, having the power to shut in the fish whenever he 
plea«:ed in as small a space as he pleased, must be held to be in possession 
of the fish whether be actually shuts them in or not. In the present case 
the fencing had not been put up on the date of occurrence, as it does not 
pay to put it up till towards the end of the rains. 

(e) "Without consent." —Consent was wanting on the finding. More¬ 
over complainant objected at the time with the result of being threatened. 

Section 403 of the Penal Code. —The only point that may be considered 
wanting to constitute theft is the possession. The fish being complainant’s 
property, even assuming they are not in his possession, an offence under 
s. 403 of the Penal Code has been committed. Accused dishonestly 
misappropriated the fish, knowing their action to be an infringement of the 
property rights of the holder of the fishery. If evidence of actual removal 
is wanting, the facts on the finding show an attempt; ss. 403 and 611 of 
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1888 the Penal Code. Ab any rate they entered upon the fishery with the in- 

JAN. 24. tontioD of criminally misaporopriating the fish. The applicability of s. 403 

of the Penal Code has apparently never been considered by the High 
Criminal Court. 

Refer- Sectio^i 426 of the Penal Code. —Accused committed mischief by 
ENCE. removing the fish supply of the fishery and thus diminishing the value 
— of the fishery. The mere fact of accused taking a fish each would nob 

15 C. 388 aO’ccb the fishery much; but if every one acted on the same principle, 
the fishery would bo injuriously affected and its value materially 
dimioislied. It may be a matter of [396] doubt whether a fishery is 
“ property” under s. 425 of the Penal Code. In Empress v. Charu Nayaih 
(1), it is laid down that the fishery of a public river is property within 
the moaning of s. 411 (but that the river being a public one was nob 
in any one’s exclusive possession, and a man’s entry on a public river 
to infringe a fishery right is not cirminal trespass, because he does not 
enter upon property in the possession of another). If a fishery is property 
under s. 441, I presume it is also property under s. 425. 

Section 447 of the Penal Code. —The question is whether in the face 
of the above lailing a finding of criminal trespass can hold. In an exactly 
similar Cixse—Proceedimis, l^th Feb. 1870 (2)—it was held that the offence 
of criminal trespass had been committed. “Where in a ryobwari district 
the accused cultivated waste land which they had been ordered by the 
Collector not to cultivate, it was held that they were properly convicted 
of criminal trespass when they entered on it to commit an offence under 
s. 188.” Waste land in a ryobwari tract is in no one’s exclusive possession. It 
is in the possession of Government just as a river is in the possession of 
Government. The public have the right of entry on and right of way 
ovor waste land as long as it continues waste land just as they have the 
right of entry on a river for travelling or recreation, or bathipg or drawing 
water. If ibis criminal trespass to enter upon waste land to commit an 
offence, it seems to be equally criminal trespass to enter on a river to 
commit an offence. In the present case the eobry is criminal trespass 
as it was made with intent to—(a) commit mischief, s. 426; criminal 
misappropriation, s. 403 ; (c) theft, s. 379. 

Section 143 of the Penal Code. —There is no evidence that accused and 
others bad actually conspired to fish there, but when a number of persons 
do the same wrongful act in the same time, place and manner, a common 
intent must be presumed. In this case twelve persons were fishing 
near each other ab the same time near complainant's julkar, to which 
they had no right without his consent, and on being told to stop refused 
to do so ; some of them threatened complainant. It is a fair and reasonable 
presumption that they bad a common intent, at least after they 
bold by complainant [397] to stop. The presumption is strengthened by 
the fact that Domes generally fish in numbers and not singly. Their 
common intent was bo commit— (a) criminal trespass, s. 447 of the 
Penal Code; (6) mischief, s. 426 ; (c) theft, s. 379 ; {d) criminal misappro¬ 
priation, 8. 403. 

Sections 504. 506 of the Penal Code. —On being told by complainant 
to stop fishing accused threatened him “ Marien Gosari halai tau baba, 
as much as to say : “ We will beat you within an inch of your life 

expression of intention which might be either insulting under s. 504, or 
criminally intimidating under s. 506 of the Penal Code, according to the 

(1) 2 0. 354. (2) 5 M.H.C. Ap. XVII. 
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character of the person addressed. In the present case it appears to have 1888 
caused an alarm. 24 

I think therefore accused are j^uilty of offences under ss. 143, 379, — 

426, 403, 447, 504 or 506 of the Penal Code. Section 403 of the Penal CRIMINAL 
Code is not summarily triable, but the offences under ss. 143, 447 of the Ehfer- 
Peoal Code, where tlje iutenc is to commit an off^ence under s. 403, are TMr'T? 
triable summarily." _' 

No one appeared on the reference. 15 C. 388. 

The judgment of the High Court (Norris and GuoSE, JJ.) was as 
follows:— 

JUDGMENT. 

This is a reference by the Deputy Commissioner of Sibsagur under 
s. 438 of the Criminal Procedure Code, questioning the legality of the con¬ 
viction of Abar Dome and Bhagiram Dome by Mr. Melitus, Assistant Com¬ 
missioner of Sibsagur, under ss. 143, 379, 426, 447 and 506 of the Indian 
Penal Code. 

Tlie two accused wore charged before the Assistant Coromissioner 
under ss. 143, 379 and 447 ; and apparently they were called upon to 
make their defence in respect only to offences said to have been committed 
under those sections. It appears, however, that the Assistant Cominis- 
sioner, in the course of his judgment, finds them guilty not only of the 
offences of which they were charged, but of othsrs as well. 

The main charge was one of thsfb, said bo have been committed in res¬ 
pect of fish in a public river, the itdkar right in which had been leased to 
the complainant by Government; but there were, as mentioned above, 
charges in respect of other offences, viz., for being members of an unlawful 
assembly and for criminal trespass. 

The Assistant Commissioner tried the case summarily, and after 
giying in his proceeding a short epitome of the evidence [398] taken 
by him, proceeded to give his judgment. In the first place, he notices the 
grounds upon which it was contended before him that no offence had been 
committed; and he then summarises the decisions of this Court and of the 
Madras High Court that were quoted before him as follows:— 

"The sum total of these rulings is—(a) (except the Meherpore case, 

1887) it appears to be admitted that fish in a river or in an open tank or 
bheel are the property of the holder of the fishery ; (6) but they are not in 
such possession that their taking constitutes theft (s. 379;; (c) that tres¬ 
pass. on a fishery in a public river is not criminal trespass, the river not 
being in the exclusive possession of the fishery-holder and the public 
having the right of entry on it." He adds : " These rulings are rulings 
of Divisional Benches. So far as I know, the matter has never been 
fully argued or referred to a Full Bench.” 

Then the Assistant Commissioner says that it is contended before him 
for the prosecution that the facts proved in the case constitute offences 
under various sections of the Penal Code, and be gives those sections 
one after another and his argument for holding that the accused are guiltv 
under those sections. The sections are 379 (theft), 403 (criminal misap¬ 
propriation), 426. (mischief). 447 (criminal trespass). 504 or 506 (insult or 
criminal intimidation). 

Now the first observation which he have to make upon this iudg- 
ment of the Assistant Commissioner is that, if the rulings referred to bv 
him lay down the propositions indicated by him, it was his bounden dutv 
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1888 to t'ollov^ them so far iis they were applicable to this case, and not to dis- 
JAN. -li. ivfjatd theai, as he evidently does, on the ground that they are rulings 
— of Dlvi.^ional Benches, and also on the ground that, so far as he knows, 
0 r 1MIN.\L “thn matter has never been fully argued." Where the Assistant Com- 
KeFKR- missioner derives this knowledge from we are at a loss to conceive. But 
KN(JE whether tlio matter was fully argued or not, the Assistant Commissioner 

_' was hound to follow those rulings as rulings of the highest Court in this 

as C 388. Pi-^isid0n«;y until they were overruled by decisions of the Full Bench. 

In the present case, tlie river from which the fish were taken is a 
public river. Whether or no it is navigable throughout [399] the year, 
W6 ilo not know. The Assistant OommissioQor however says (for which 
there is no evidence on this record) that it is a " river navigable for small 
boats for a Dart of tho year." Assuming that it is, as the Assistant 
Commissioner represents, we take it ttiat it is a flowing river, and that fish 
enter it, and leave it, at their pleasure ; and that the lessee of the fishery 
has no control whatever over them. The fish are not stored or bred there: 
they are not confined vvithin an enclosed space, and are therefore free to 
go wlierever tuey please. They are feric natiim, and as such nobody can 
bo said to be in "possession" of them, and therefore no theft can be 
committed in respect to such fish. This is not only the common law in 
England, but it is a law which has been accepted both in Bengal and 
Madras for many years. iSee Kashi Chiinder Dass v. Hurkishore 
Dass (1), Bkiisim Parui V. Denonath Bonerjee (2), Khetter Nath Dutt v. 
Indro Jalia (3), Empress v. Charu Nayiah (4), The Queen v. Rmi 
Pothadu (5), liusseil on Crimes and Misdemeanours, Yol. II, p. 376). 

Tho Assistant Commissioner, however, while discussing s. 379, says, 
broadly, but apparently without anv authority, that the "ferce natura 
theory, does not apply bo fish in this country, though it applies to wild 
birds and animals and that "fishings of large and small rivers, bheels, 
(fee., have been settled on this understanding from 1793 downwards.” No 
doubt fishery is a right which is recognized as property in this country; 
but the question is whether fish in a river can be said to be property in 
tho " possession" of the person who may have the fishery right, and whe¬ 
ther infrincemeob of that right is a criminal offence as defined in s. 378 
of the Indian Penal Code. Wo are decidedly of opinion that it is not. 

We observe that tho Assistant Commissioner, while he felt himself 
pressed by the authority of the Meherpore case of 1887 and two Madras 
cases quoted before him, sought to get over them by saying that it is the 
custom as the floods subside to put bamboo fencing across the bed of the 
river and other outlets so as to shut in the fish, and that " iu the present 
case the fencing bad [400] not been put upon the date of occurrence, as 
it does not pay to put it up till towards the end of the rains." We do not 
know in what sense the word custom is used: but taking it in the sense 
that it is in some cases the practice to put up fencing when the floods 
subside for the purpose of shutting up the fish, and supposing that while 
the fish are thus shut up they are in the " possession " of the owner of 
the jiilkar, that argument cannot possibly avail in this particular case, for 
the offence is said to have been committed in the month of September 
while the floods nousb have been high and when, as the Assistant Commis¬ 
sioner himself says, no fencing had been put up. __ 

(1) 19 W.R. Cr. 47. (2) 20 W.R. Cr. 15. (3) 16 W.R. Or. 78. 

{4) 2 0.354. (5) 5 M. .390. 
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The next oflence wiiioh tho Assistant Cotumissioner holds that the 1888 
accused are guilty of is one under s. 403 (criminal misappropriation). J.sn. 24. 

There was no charge under this section, and indeed there could not be any, - 

because the accused were tried summarily. The Assistant Commis.siouer! CrIMINAI. 
however, proceeds to hold tliat an offence under that section has been com- Reper- 
mitted. though he does nob convict the accused undt^rthat section by roa- ence 

son of its being a summary trial; and he observes that “ the applicability _ 

of s. 403 of tho Penal Code has apparently never been considered by the High ^5 C. 388. 
Court.” The .Assistant Commissioner may or may nor, be right in this : but 
if the point has never been considered, it is because no body over thought of 
raising it before. Criminal misappropriation takes place when the possession 
has been innocently come by, but where, by a subsequent change of inten¬ 
tion, or from the knowledge of some new fact with which tho party was not 
previously acquainted, the retaining becomes wrongful and fraudulent (see 
Mayne, p. 335). In this particular case there cannot be any pretence for 
saying tliat subsequent to tlie act of taking the hsli anything iiappened 
which constituted the retaining of the fish wrongful and fraudulent. The in¬ 
tention was one and the same throughout; and no new facts occurred which 
could possibly change the character of tliesei;5UVO and retention of the 
fish. 

The next section that the Assistant Commisioner discusses is s. 426 
(mischief), and ho holds that the act complained of diminished the 
value of the fishery.” and that fishery is property within the meaning of 
s. 425, and that therefore tlie accused are guilty under s. 426. The accused 
had not been charged with [401] an offence under s. 426, and we think 
that in respect also of this si^ction the Assistant Commissioner is 
completely in error. If it was a ffowiog river, and on the date of occur- 
reuce the flood was high, as it must have been in September, and if 
no fencing had been pub up to shut uu the fish in any manner, and they 
were free to escape in any direction they pleased, we fail to see how the 
act of tho accused could pos.-.ibly diminish the value of the fishery, or 
cause any change in the property, supposing that fishery is property 
withiu tho meaning of s. 425, as the Assistant Commissioner holds it 
to be. 

The Assistant Commissioner then takes up s. 447 (criminal trespass), 
and holds in the face of the rulings of this Court that an offence under 
that section has been committed ; and the only pretence for his doing so 
is a decision of the Madras High Court [ProcecdniQs loth February, 1870 
(1)], which refers to the case of waste land belonging to Government, and * 

devoted to the use of the village community, and where the accused culti¬ 
vated the land, although he had been ordered by the Sub-Colleccor 
bo refrain from cultivating it; and it was held that the Sub-Collector had 
legally the power to make the order, and therefore when the accused went 
upon the land he did so with the intent of committing an offence under 
8. 188 of the Penal Code. In the first place that case has no application to 
this case ; and in tho second place, supposing it has anv application, the 

Assistant Commissioner was bound to have guidel himself by the rulings 

of this Court, and not bv any rulings by the Madras High Court. We mav 
here observe that throughout his judgment in this case, the Assistant 
Oommiasioner has displayed a clear and deliberate intention to ignore the 
decisions of this Court-a spirit which cannot but be deprecated in a 
Judicial Officer wbo is bound to follow the decisions of the superior Court 


(1) 5 M.H C. Ap. XVII 
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We are of opinion that, the river being a public one, it was not 
in the exclusive possession of the complainant, and that the entry of the 
accused upon that river was not with the intent of committing any of the 
offences mentioned by the Assistant Commissioner, viz., criminal mischief, 
criminal misappropriation or theft. 

[402] The next section that the Assistant Commissioner takes up is 
s. 14;j (unlawful assembly). It is sufficient to say that there is no evi¬ 
dence upon the record of this case to indicate that the men who went 
to fish in the river were bound by any common object within the meaning 
of that section ; and for aught that appears, although more than five per¬ 
sons were engaged in fishing at the same time, place and manner, they 
were engaged for their own respective purposes, and no common object 
can legitimately be presumed from their acts. 

The last sections that the Assistant Commissioner takes up are 
504 and 506 (insult and criminal intimidation). The accused were not 
charged with any offence under either of these sections, and so far as 
s. 504 was concerned, there is no evidence that the insult, if there wa? 
any, was offered with the intention or knowing it to be likely that the 
provocation given would cause the person insulted to break the peace; 
nor do we think there is sufficient evidence in this case as would bring 
the ease within the offence of criminal intimidation as is defined in 


8. 503. 

Having now discussed the various sections of the Indian Penal 
Code under which the Assistant Commissioner held the accused were 
guilty, wo have merely to say that the conviction must beset aside, and 
the fine, if paid, must be refunded. 

We cannot, however, close this judgment without once more saying 
that throughout this case the Assistant Commissioner has displayed a 
wanton disregard of the authority of the rulings of this Court, which can¬ 
not but 1)6 gravely censured. 

* 

H. T. H. Conviction quashed. 


15 C. 402. 

CRIMINAL REFERENCE. 

Before Mr. Justice Norris and Mr. Justice Ghose. 


May.a Ram Surma {Complainant) v. Nichala Katani and others 

(Accused).* [24th January, 1888.J 

Fislienj—Fishing in tank connected with a running siream^Theft—Criminal trespass 
—Penal Code, ss, 379, 447. 

Accused were charged with having taken fish from a tank belonging to the 
complainant and convicted of theft and criminal trespass under ss. 379 and 447 
of the Penal Code. U was found that the tank in question was not £4031 enclosed 
on all sides, and was dependent on the overflow of a neighbouring channel which 
was coonectoi with flowing streams for its supply of fish, that the fish were 
not reared and preserved in the tank, and that the occurrence complained ol 
took place at a time when the floods were high, and the tank was connecte 
with the streams, so that the fish could leave it at pleasure. 

Held, that the fish were ferce nature and not in " the possession of ” the 
complainant, and consequently no offence had been committed. 

* Criminal Reference No. 280 of 1887 made by J. Knox-Wight, Esq., 
Commissioner of Sibsagur, dated 5th October, 1887, against the order passed ^ 
r. G. Melitus, Esq., Assistant Commissioner of Jotehat, dated 12th September looi* 

852 


MAYA HAM SURMA V. NICHALA KATANl 15 Cal. 404 


irii] 


Held, furl>ber, that bad tbo fidb bcon lakon at a time wbca they were 
reRtraioed of their natural liberty, and wore liable to be taken at tbo pleasure 
of tbo owner of tbo tank, tbo conviction would have been upheld. 

Tlie Afe/trrpore case of 1SS7 (1) distin^uiebcd. 

[R.. 22 M.LJ. 184=11 M.L.T. 23 = 13 Cr. L.J. 38 = 1912 M.W.N. 42 = 13 Ind. 
Cas. 278.] 


In this case the accused were tried before the Assistant Commis¬ 
sioner of Sibsagur for an offence under s. 379 of the Penal Code in respect 
of tish which they were charged with having taken from a tank belonging 
to Ghe complainant, and they were further charged under s. 447 with 
criminal trespass in respect of the tank. The Assistant Commissioner 
convicted the accused and sentenced tliem each to pay a tine of Rs. a, or 
in default one month’s rigorous imprisonment, but the Daouty Commis¬ 
sioner, considering that the evidence, even if believed, did not establish 
the offence of theft or criminal trespass having regard to the decision in 
the case of In the matter of the petition of Madhab Hari (1), and that the 
lower Court had based its decision on an erroneous view of the law, 
referrred the case to the High Court. 

The facts of the case and the grounds upon which the Assistant 
Commissioner based nis judgment are sulBciently stated in the judgment 
of the High Court. 

No one appeared on the reference. 

The judgment of the High Court (Norris and Ghose, JJ.) was as 
follows:— 

JUDGMENT. 


This is a reference by the Deputy Commissioner of Sibsagur under 
s. 438 of the Criminal Procedure Code, questioning the legality of the 
conviction of one Nichala K^tani and three others by Mr. Melitus, 
Assistant Commissioner of Sibsagur, un ier ss. 379 and 447 of the Indian 
Penal Code. 

The accused in this case were charged with the offence of theft said 
to have been committed in respect of hsh in a tank belonging to the 
complainant, and also with the oftence of criminal trespass. 

[404] The Assistant Commissioner in the first instance, on the 
1st August last, dismissed the complaint under s. 203 of the Procedure 
Code with the following observations:— 

Complainant did not cultivate the fish; they entered the tank in flood 
time. Therefore according to a High Court ruling (in the Meherpore case 
(1)), they are ferce naturce and no man’s property, and no offence (such as 
theft or trespass) has been committed. The circumstances of the tank 
and of the Chucka KholaBheel (which I know) are identical, except that 
^ the Chucka Bheel is cf larger area. This tank is a tank in the pather 

connected with the river by jans and hollows; so is the Chucka Khola 
^ Bheel. Complaint dismissed under a. 203 of the Criminal Procedure 

j Code. If complainant wishes, I will refer this case to High Court for 

^ orders.” 

^ On the 12th of August the Assistant Commissioner took up the 

( matter again, although the complainant did not apparently move him to 

^ refer the matter to higher Court; and in a proceeding which he recorded on 

that day, he repeated that the " circumstances of the bheel in the Meber- 
pore case and the tank of the complainant were identical so far as the 
/ • domi nion and control of the owner of the tank or bheel over the fish is 

i (i)i6c.m 
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connei'Dpd,” the only differences being, as he said, that; the Meherpore 
Rheel is oi larger area, and is a natural bheel, whereas the tank in this 
case is “baitially at least excavated and tlien he observed that " what- 
ev<ir law applies to the Chucka Khola Bheel applies also to this tank and 
to otlier private tanks and bheels, and to the numerous public bheels and 
rivers which are held under temporary fishery leases from Government.” 
l5 C. 402. Ilaviug made this observation, the Assistant Commissioner said as fol¬ 
lows : " The Meherpore case has not been, so far as I know, authorita¬ 

tively roiiortcd, and 1 doubt if I was right in accepting mere newspaper 
reports and the statement of the law, which conflicts with previous 
rulings and practice, especially as it appears from the newspapers 
that the High Court held in 1880 (1) in the matter of the same 
Chucka Khola Bheel that the offence of theft under s. 379 would 
have been committed if the fish liad actually been removed from 
the bheel. In the present complaint of Mava Ram Surma, it appears 
[405] that the fish had not merely been moved in order to the taking, but 
actually removed and taken away from the tank. The matter is one of 
such importiince to Government and the public that I do not feel justified 
in allowing this complaint to remain struck off on my own authority. I re¬ 
quest the favour of the definite instructions for future guidance. To D. C.. 
lor orders.” 


The above proceeding being laid before the Deputy Commissioner, 
Mr. Wight—the same officer who ha.s made the present reference—be re¬ 
corded the following order on the 22ad August:— 

In the present state of the record I am unable to refer the matter to 
the High Court. The High Court are not the legal advisers of Government, 
and they have invariably refused to act as such. Thev only deal with cases 
and pronounce judgment upon them when they are brought judicially 
under their notice. You have dismissed the case under s. 203; I think 
you are wrong. The ruling you refer to is that of a Division Bench, and 
there are rulings in the opposite sense. Please take up the case and 
enquire into it. If you acquit on the evidence, or if you convict, the 
matter would be dealt with and referred to higher authority if necessary. 
Having power to deal with cases dismissed under s, 203 myself, I am 
not justified in referring them.” 

Unon the matter going back to the Assistant Commissioner, that 
officer recorded certain evidence, and on the 8tb September last found 
that the accused entered upon complainant’s tank and unlawfully took 
therefrom some fish, and accordingly held them guilty under ss. 379 and 
■147 of the Penal Code. 

In dealing with the case, the Assistant Commissioner makes the 
following observations : “ The tank was excavated by complainant in th® 

pathnr (fields) on his own decennially-settled patta land. It gets its fi?l^ 
supply from the overflow of the pathar : it is connected with the Eararian 
stream, which is itself connected with the Dhale stream. Both these 
streams tlow from the Naga Hills towards the Brahmaputra. When the 
inundation is high on the pathar the fish are at liberty to leave the tank 
unless complainant fences in the tanks or outlets; but when the 
Hoods subside the fish are shut in, and unable to leave the tank. 
On the date of this occurrence the inundation appears to have be®° 
high. Such cases have been always [406] dealt with under ss. 447, 379 
of the Penal Code. The recent ruling in the Meherpore case, 1887 (2), has 

(1) 15 G. 392. (2/ 15 0. 390. 
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thrown some doubt on the aDplicabilitv of these sections. In this rulinfi 
it appears to have been held—(a) that tisb entering a hheel or tank 
in this manner are fene natures, and nor, the property of the owner of 
the bheel. tank, Ac.: ib) that they are not in the possession of such 
owner,” 

Havinjj made the above observations, the Assistant Commissioner 
again points out, as he had done on the 1st of August, that the circum¬ 
stances of the Mehar Bheol and of this tank are identical except in this, 
that the area of the latter is much smaller, and it is an “excavated bank” 
and not a natural liollow, and adds “that if tlie complainant pleased he 
could at any time confine the fish in a very small space." 

The Assistant ComtDi>sioner then observes that the “ customary 
law of the couutry recognizes ti»at the propertv in fish vests in the 
owrier of a bheel or tank. If the fish are held to be in fho possession 
of the owner, ihe oUence of taking them amounts to theft under s. 379 : 
if they are held not to ho in possession within rhe meaning of s. 378, tlieir 
taking amounts to an offence under s. 403 of the Penal Code (criminal 
misippronriation). The High Court have apparently never considered 
the an licability of this section. The entry upon the tank bo commit 
either of these offences amounts to criminal trespass under s. -147.” 

lie thou says that the High Court, in the Meherporc cn^c ol 1886 
(!) held “ that the offence of theft would have been commii.ted in the 
Chuka Khola Bheel if the fish had actuallv be^n moved,” and that more¬ 
over ib appears to him upon the principles laid down the case of The 
Empress v. Charu .\ayinh (2) that it would be “ criminal trespass to enter 
upon a private tank or river to nnlawfuHv take fish.” and he concludes by 
saying as follows: “Following theso two rulings in preference to the 
Meherroro ruling, 1887 (3). I convict accused under ss. 447, 379 of the 
Penal Code,” 

Subsequently on the 12th September tbe accused persons presented a 
petition to the .Assistant Commissioner, asking him to refer [407] 
the case to the High Court, aod Mr. Melitus forwarded the application to 
the Deputy Commissioner. 

The Deputy Commissioner, Mr. Wight, who bad on the 22nd August 
held that the Assistant Commissioner was wrong to dismiss the complaint 
under s. 203. and had observed that the ruling in the Meherpore case was 
that of “ a Division Bench, and that there wore rulings in the opposite 
sense,” now observes that “the evidence, even if believeil, does not esta¬ 
blish the offence of theft or criminal trespass if the recent ruling in the 
Meherpore case be correctly reported;” and "as the lower Court has based 
its decision on a wrong view of tbe law, the order should be reversed,” and 
he concludes by saying that the point referred is “of the greatest impor¬ 
tance to the public and to Government, and it is very necessary bo have 
the correctness of tbe present order either affirmed or denied.” 

No doubt the question raised is of very great importaoco ; but 
looking at the course this case has taken as noticed above, one cannot 
iielp observing that both tbe Assistant Commissiooer and tbe Deputy 
Commissioner assumed almost from the very beginning an attitude towards 
tbe decision of this Court in the Meherpore case of 18&7 (3), which cannot 
but he disapproved. 

If properly examined, it will be seen that the ruling in that case does 
not conflict with tbe decision of this Court in 1886, nor with that in tbe 
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Tan. 21. has evidently not taken pains to examine the cases, and yet be says be 

follows these two latter ruliogs “ in preference to the Meberpore ruline in 
RIMINAL 1887 {2}." 

In the Meherpore cose of 1886 (3j the questions that were raised and 
discussed beiove this Court in 1887 were not raised, and indeed it was 
wholly unnecessary to consider them. What this Court in 1886 held was 
simply this, that the conviction for theft could not be sustained, because 
the fish had not been moved away. It did not hold, as the Assistant 
Commissioner supposes, that the offence of theft would have been com¬ 
mitted if the fish had actually been moved.” In the other case referred to, viz,, 
The E7npress v. ChaTii Nayiak (1), the only question before this Court 
[408] was whether the charge of criminal trespass could be maintained 
against a person who had entered upon a public river and fished in it, and 
the Court hold that it could not be maintained, because the owner of the 
fishery was not in exclusive possession of the river, it being a public one. 
No question was then raised or discussed as to the circumstances under 
which a person would be guilty of criminal trespass if he entered upon a 
private tank or river. 

Turning now to the case before us, it appears upon the facts found 
by the Assistant Commissioner that the tank is an artificial piece of 
water, and of comparatively small dimensions: it is not a natural reservoir 
of water, and there is no assertion of anv customarv right to fish in 
this tank, as was found to exist in the Meherpore case of 1887 by the 
Magistrate, and upon which finding this Court held that there could 
be no dishonest taking of the fish when the accused went to fish relying 
upon that custom: and in this view of the matter the facts of this 
case are clearly distinguishable from those in the Meherpore case, and 
we should iiave been quite prepared to afiirm the conviction in this 
case jiad it appeared that the fisli had been at the time of occurrence in 
the possession” of the owner of the tank—that is to say, if they had 
been restrained of their natural liberty, and liable to be taken, accord¬ 
ing to the pleasure of the owner, or, in other words, if they had been 
practically in the power and dominion of the owner of the tank. {See 
Russel 00 Crimes and Misdemeanours, Vol. II, p. 376). But upon the 
facts as found by the Assistant Magistrate, and which have been quoted 
above, it seems to be clear that they were not so. The tank was evidently 
not enclosed and shut up on all sides; the fish were not reared and pre¬ 
served therein, but foundtheir way there through theoverfiow of the neigh¬ 
bouring channel, which was connected with other fiowing streams; and 
on the date of the occurrence the inundatioo was high, and the fish 
were at perfect liberty to leave the tank. This being the state of things, 
the fish wereferce nature, and were not in the power and dominion of the 
owner of the tank ; and the case would therefore fall within the principle 
laid down in The Queen v. Revu Potkadu (4) and Rex v. Carradice l5) 
[409] For these reasous we are of opinion that the conviction for the 
offence of theft cannot stand. 

Nor can it stand for the other offence of which the Assistant Commis¬ 
sioner has found the accused guilty, viz., the offence of criminal trespass. 
If the fish were ferce naiitrce, and not in the power and dominion of the 
owner of the tank, there is nothing to show in this case that the accused 
entered upon the tank with the intent of committing any offence under the 


(1) 2 0. 354. <2) 15 C. 390. (3) 15 C. 392. (4) 5 M. 390. (5) R.«k.R.C.C. 205. 
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Penal Coi3e or for the purpose of intimidating, annoying or insulting the 1888 
owner of the tank. It was indeed an act of trespass on the part of the Jan. 24, 
accused to enter upon the private property of the complainant, but it was 
not “ criminal trespass ” within the meaning of s. 447. The Assistant 
Commissioner has however specially referred to s. 403, and ho maintains Rbper- 
that the accused entered upon the tank for the purpose of committing ence. 

the offence of criminal misappropriation, and that the applicability of this - 

section was never considered by the High Court. It is not necessary liere ^ 
to state the reasons why we do not consider that there could be no offence 
under s. 403, for we have done so in our decision in another case— 

Dhagiravi Dome v. Abar Dome (1)— tried by Mr. Melitus and referred to 
us by Mr. Wight. 

We are therefore of opinion that the conviction in this case is bad in 
law and must be set aside. The fine if paid to be refunded. 

H. T. H. Conviction quashed. 


15 C. 409 (P.C.) = I5 I. A 37 = 12 Ind. Jur. 175=5 Bar. P.C.J. 100. 

PRIVY COUNCIL. 

Present; 

Lord Fitzqoald, Lord Hohhouse, Sir B. Peacock, and Sir li. Couch. 

[On appeal from the High Court at Calcutta.] 


Raikishori Dasi and another (Defendants) v. Debendranath 
Sircar and others [Plaintiffs). [8tb and 9th November and 

22nd December. 1887.] 

Evulu law, IViU—U'iU, ('(mslruction o/—/ieslricliotis upon estate bequeathed, Ejfectof, 
if contrary to Hindu low—Restrictions separable from valid dispositions. 

In thowillofa Hindu, wstrictions contrary to law made by tbe will upon 
vailrl disposition!), if they arc separable from tbe luttor, need not bo held to invali> 
date them. 

[410] Three documents, of which the second and third were executed by a 
testator after intervals of »ome years, together formed bis will, containing a 
bequest of estate to bis sons. 

This WAS held valid by ibe High Court, although tbe testator iu tbe later 
documents bad endeavoured to impose rcsirictioos upon tbe e!<Uto contrary to 
law. and therefore inoperative ; tbe principal of them being, (a), prohibition of 
actual possession or a)i>‘nation, by any boo, uf bis share in the estate ; and (6), 
direction that the whole estate should be managed in a common cutoherry, with 
religious trusts, tbe sous to get only tbe remaining amount of profit according to 
tbeir respective shares in perpetuity. 

At tbe same time tbe Court held good a provision for defraying the marriage 
expenses of sons from joint funds, with the direction in the will that until the 
youngest son should attain majority none of the sons should have a right to 
partition : any son who should separate from the others, getting, up to tbe 
time of bis attaining majority merely maintenance, and not tbe profits accruing 
upon bis share. 

A gift over was that on tbe death of a son surviving sons should take his share 
proportionately to Ihoir owo. and that if any of the eoos so taking should die 
leaving eons, such sons should receive their proportionate parts of tbe deceased 
son’s share : tbe first pirt of this provision was held good, not being invalidated 
by tbe second, which, as constituting a gift to an indefinite class, would not 
take effect. 

Tbe judgment of the High Court to tbe above effect was upheld by the Judi¬ 
cial Committee. 
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.Appeal from a decree {9th September 1881) of the High Court, 
rev- rsii:g a decree f30th September 1882) of tlie Subordinate Judge of the 
r'd)na district. 


Tne appellant, Raikishori Dasi. one of the defendants in the suit, the 
o:‘.er being a purchaser of part of the estate to which she alleged title, 
.■.n-s tJio v.idow of Gohindnath Sircar, who died on the 8tb May 1875, 
t.avii^g been, in his cliiMhood. adi^oted by Bishwana’h Sircar, the testator, 
wliose will was the subject of construction. 

Alter the adoption Bishwanath Sircar, having re-married, had a- 
funnily t.f live sons, ol whom three, along with the son of a fourth, were 
ti e respondents in this appeal. Bishwanath died on 10th December 187J, 
havit g during his life, W.:, on 21st January 1856, on loth May 1862, 
and on 2ith July 1870, executed tlio testamentary papers m question. 
T-lio lir.st, after namine the three sons, then the only sons born to the 
t'.:S[atrir, and iiHining the adopted son, contained the following clause:— 
[411} On my death my adopted son Gobindnath Sircar shall get a 
share of thret! annas, Brojendranath Sircar a share of five annas, Krisb- 
netulranatli Sircar a share of four annas, and JagadindranaMi Sircar a share 
of four atmas, of all these properties, and of the properties which I may 
acquire in future. Again, if I get a son then G diindnath Sircar shall 
get a share of two annas teu gundas. Brojendranath Sircar a share of 
tiu'ee annas fiiteen gundas, Krishnendranath Sircar a sliare of three 
annas five gundas, Jagadindranath Sircar a share of three aunas five 


gundas, and tliut son .shall get a share of three annas five gundas. If 
besides one son I get more sons hereafter, then, with the exception of the 
flilnii which I have domarcateil and given in the share of Brojendrauath, 
mii.or, as stated below, the adopted sou, and sons born ue., all my 
sous, shall be eiilulcd in equal shares to all my properties, moveable and 
immoveable, and no one will be able to raise any objection thereto. If 
there be no sons born then the division will be accordiug to the above 
sliares. 


A second clause provided for the payment of the debts to be paiti 
by tlio sons in proportion to the share taken by each. A third clause 
named executors and managers of the family estate during the minority 
of the sons. Bouith and fifth clauses contained directions as to the 
apportionment of the family dwelling bouse. A sixth clause dealt with 
the expenses of religious ceremonies, and a seventh reserved rights of 
alteration. 

On the 15th May 1862, Bishwanath Sircar executed another docu¬ 
ment w'hich referred to the above, stating “all affairs are to be managed 
according to that will and this,” and providing that until the youngest son 
should attain majority the names of those who were of full age should not 
be registered, nor should they be able to interfere vvifch the property. His 
adopted son, his naib Krishna Kishore Doss, and his companion Iswar 
Cbunder Chaki, were appointed executors. In the second clause be added: 

I have fixed a common cutcherry for the management of all family 
affairs. Ail affairs shall be managed by the joint amlas and managers, i.c, 
of the sixteen annas, but the sons even on attaining majority and getting 
their names registered shall not be able to break down the common out- 
cherry ; all the expenses for the performance of daily and periodical rites 
will be defrayed under the management of the amlas, and the sons shall 
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get the remaioinp amount of profits in accordance with their respective 
shares from generation to generation. Besides this, they shall not be able 
to break down the common cutcherry and bring the same into their own 
possession. If any of the amlas of the sixteen annas he guilty in any way 
then the sons who may have attained majority and the managers shall 

[412] dismiss that am la.But they shall never he able to destroy 

the ijmali character of the thing.” 

On the 24th July 1870 Bishwanath executed a third document, 
mentioning the two previous documents, as to which it observed 
that it was necessary to alter and amend their contunts. It stafei the 
birth of two other sons, Iho respondents Jogendranath and Digindianath, 
and said that there were at that time six sons living, “ and according to 
the arrangements made in tfio formci wills the shares of all will ho equal. 
1 accordingly provide by this will that each son shall take a two annas 
thirteen gundas one kauri and one krant share in the estate.” 

A second danse inciude<l in such distribution properties purchased 
since the data of the last will. A third imposed restrictions on alienation, 
and directed that all sons should get the profits. “ which will bo left over 
and above that, according to the shares mentioned above, and they will 
not be able to be p(*rs(>niillv in possession.” A fourth clause dealt with 
the expenditure for the daughters, and appointed their guardians. 

An important part of Hie fifth clau-o was as follows.— 

” My heirs shall enjoy tbe profits of ray zomiudari ami other immove¬ 
able properties according to the prescribe.! rules. If, God forbid, any of 
those sons, die without «ons, then none of his heirs shall get his share, 
but my heirs, my remaining sons, or if they have sons, then those sons 
shall get it according to those shaves. If any of these sons of mine 
becomes indebted, then that debt shall bo realized from him, and these 
zeinindaris. etc., of mice shall not either be sold bv auction or be liable 
for bis debt, because it is only for the purpose of carrying on their maiu- 
tenaoce that I have fixed the share of the right of each of my sons, and 
besides this, they shall have no prof rictary right or ownership whatever 
in those shares. As regnids the rules which have been laid down for the 
sons who are to enjoy the profits of my properties, moveable and immove¬ 
able. if any son do nob get sons but only daughters, then the sons born of 
the wombs of those daughters shall not be able to be heirs to and claimants 
of my moveable and immoveable pro!ertiea on the ground of the same 
being the properties of their maternal grandfather.” 

In the sixth clause the testator enjoined that if any of his sons should 
nob have any sons or daughters— 

“Then his widow shall get for her life only a fair amount for her 
maintenance and the expenses for pious acts from the profits of her bus- 
hand’s share, but she shall not he entitled to the profits of the entire 
estate, or be competent to make sale or gift of anything on tbe ground 
that it was the property left by her husband.” 

[413] Jagadiiidranath died in 1874, and his widow in 1875. The adopt¬ 
ed son, Gobindnath, died in 1875, leaving a widow Eaikisborl Dasi, the 
present appellant. While he lived he managed the family estate, and for 
three years after his death the family remained together. 

The sons had their names registered as proprietors of the whole 
estateunder Act VII of 1876 (Bengal Land Registration Act). In 1876 
Baikishori Dasi left the family dwelling; and in what she was entitled 
to under the will she transferred a four-anna share to Syed Abdul Subhan 
Chowdhry. 
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DKc. 22. wiinath for a declaration that under the will, or wills, they were the 
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In defence, she alleged that the terms of the will were contrary to 
Hindu law, an(i that it was therefore inoperative and invalid; that this 
suit for a declaratory decree was not maintainable, plaintiff having no 
possession ; that she had inherited her husband’s share, and had made 
the transfer to the said Abdul Subhan, who was co-defendant, and sup¬ 
ported her statement. 

Upon issues framed accordingly, the Subordinate Judge was of opioion 
that the will had not been acted upon, and that its provisions were coq- 
tiaiy to Hindu law, the corpus of the property not having been given by 
the testator to his sons, and the female heirs having been excluded. Also, 
that Che present suit for a declaratory decree was not maintainable. He, 
therefore, dismissed the suit. 


Pending an appeal to tbe High Court, Brojendronath died, and liis 
son was substituted in his place. 

A Divisional Bench (Tottenham and Field. JJ.) held, on the con¬ 
struction of the three testamentary instruments, that there was a good 
gift to the six sons of the testator s property in eQual shares, and that in 
the second and third the testator had endeavoured to impose restrictions 
upon the proprietary interest conferred by tbe first, which restrictions 
were opposed to law, and must be regarded as invalid and inoperative. 

In regard to the first document they said :— 

[414] ■' Now. there can be no doubt that if the devolution of the tes¬ 
tator s property depended upon this instrument alooe, it would be neces¬ 
sary to decide that all tbe sons took equal shares of the whole of the pro¬ 
perty, moveable and immoveable. We have, then, to consider how far 
these testamentary provisions have been altered, or modified, by the two 
subsequent wills.” 

The judgment then sets forth the principal directions in the second 
document, and adds:— 

The second paragraph sets forth that a common cuteherry has been 
established for the management of ail the affairs connected with the pro¬ 
perty. which are to be managed by the joint amlas and managers ; but that 
the sons, even on attaining majority and getting their names registered, 
shall not be able to break down the common cutcberry.’ It is then direct¬ 
ed that the expenses for the performance of the daily and periodical rites 
are to be defrayed under the management of the amla of the sixteen-anna 
or whole of the estate, and that tbe sous shall get the remaining amount of 
pmfit according to their respective shares from generation to generation.' 
The will then declares that, besides this, they shall not be able to break 
down the common cuteherry and bring the same into theirown possession. 
In our opinion this is a restriction upon partition, the right to which 
according to the law administered in these provinces, must be regarded 
as an essential element of ownership. We think, therefore, that the restric¬ 
tion is void, and that the gift of the property in the shares specified in the 
first will cannot be affected thereby. The third clause provides for the 
defrayal of the expenses of the marriages of members of the family from 
joint funds, and directs that until the youngest son attains majority, none 
of the sons shall be able to separate, and if they do so, then any son who 
separates is to get merely maintenance and is not to be entitled to tbe 
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profits accruing upon his share up to the time when he attains majority. 
This is, we think, a valid clause and can ho enforced if occasion should 
arise. The remaining provisions of this will do not reijuire notice." 

Coming to the third document, the judgment gives the principal clauses, 
which are nob repeated here, as they have been stated in the preceding 
part of this report, and considers especially the fifth clause, which is above 
set forth, beginning with the words “My heirs shall enjoy the profits." 
The judgment proceeds t-lius ;— 

“Now what we have to consider is whether the above provisions, viz., 
that the sons shall get the shares of the profits, and shall not be able to 
be personally in possession, and shall not be able to make any gift or sale 
or any other kind of alienation, and the lurther declaration in tbo fifth 
paragraph, that it was only for the purpose of carrying on their maintenance 
[415] that the testator had fixed the share of each of his sons, and besides 
this that they had DO right or ownership whatevtr in those shaies, so far 
altered or modified the discosition of the property contaiotd in the first 
document of 21st January 18oG as to amount to a revocation of the abso¬ 
lute bequest contained in it. Upon the best consideration that we have 
been able io give to the arguments that have been addressed to us. we are 
of opinion that theydo not. ^Vo think that the first provision as to the sons 
receiving the profits ana not being ahlo to get vossession of their shares 
embodies a restriction which n.usthe held to be invalid and inoperative. 
The true meaning of the criginal passage in the will is, ihab the sons shall 
not get possession of designated 01 specified shaies, in other words, that 
there sliall be no partition, and this is merely areietition of tbe previous 
condition in the second will. Then the restriction upon alienation is also 
invalid, being opposed to the policy of the law. The passage in paragraph 
5 taken with the context clearly has for its object the prevention of 
the property from being made liable for debts incurred by the sons, and 
this object is one which cannot bo eSectuated. 

“ The conclusion then at which we arrive upon the construction of 
these three testamentary instruments is. that there was a good gift to the 
six sons of the testator’s property in equal shares: and that in the second 
and third wills, tbe testator has erdoavourfd to impose restrictions upon 
tbo proprietaiy interest conferrea by the first will, which restrictions are 
opposed to law and must therefore he regarded as invalid and inoperative. 

“Tbe next question with which we have to deal arises upon tbe con¬ 
struction of the fifth paragraph of the third will which provides as 

follows 

'*' If any of those sons die without sons, then none of his heirs shall 
get his share, but the rest of luy sons and heirs, or if they have sons, then 
those sons shall get it according to those shares.’ We may observe that 
here also there is an error in the translation. The rest of mij sons and 
’ is an erroneous rendering of the original. ‘The rest of my sons 
beinq heirs or who are heirs ’ is the proper meaning. It has been contended 
by the learned counsel Mr. Evans that the gift over created by these words 
is bad, inasmuch as it is a gift to an indefinite class. In support of this 
contention we have been referred to tbe case of Soudamini Vast v. Jotjesh 
Chunder JJiiU (1), and we have been asked to apply the principle laid down 
in that case to the case which is now before us. We may observe that in 
the case of Rai Bishen Chand v. Asmaida Koer (2) decided by the 

U) 2 C. 262. (2) 6 A. 560=11 I. A. 164. 
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Pri\y Council in Marcb 1884, the principle of English law which was 
adopted and inatin applicable to Hindus in the case of Soudamini Dasi was 
coi.suicicd and oltserved upon by their Lordships of the Privy Couocil. 
The casn of Jim BUhen Chnnd was no doubt a case not of a will but of 
[416] a deed inter eivos, intended to have immediate operation; and as 
regards the applicability of the principle bo Hindu wills, tbeir Lordships 



Enj>lisb rule of construction which usually defeats the intention of the 
testator; aui it would appear that the adoption of the English rule of 
construction did not recommend itself to their Lordships on that occasion 
as a sound principle applicable to the wills of Hindus. If we had to 
decide whether this principle ought to be adopted in this country, we 
should perhaps think it necessary to refer the question to a Full Bench, 
having regard to the recent observations of the Privy Council in the case 
ju'^t refetrod to, and because we ourselves entertain some doubt as to 
vvhoMicr tiiis principle ought to be followed in construing the wills of 
Hindus. We think, however, that it is not necessary to decide this 
question on the present occasion. W^e have not here to deal with an 
intention to which in its entirety it is impossible to give effect, and in con¬ 
sequence of its being impossible to effectuate the whole intention, any 
attempt to give effect to a portion of it would practically amount to making 
a new will for the testator hy substituting another and a different inten¬ 
tion. the existence of which is not to be gathered from the will. We think 
that in the present case there are two intentions wholly separable, the 
second nob deoending upon the 6rst, and that it is possible to give effect 
to the first intention without entering into the question whether the second 
intention is one to which the law can or cannot allow effect. The will 
provides that if one of the sons die without sons, none of his heirs shall 
got ills share : but, first, that the rest of the tesiator’s sons shall get that 
share, and, second, that if any of those other sons have died leaving sous, 
tlie sons so left shall receive the share, that is, their proportion of the 
share, or in other words, as we understand it. that the sons of the deceas¬ 
ed sons shall for the purposes of the inheritance stand in the place of 
their fathers. Now. assuming for argument’s sake that the sons of the 
deceased son constitutes a class, some of whom may have been io 
existence at the time of the testator’s death, while others may have been 
born subsequently, that this class therefore consists of some who may 
take and others who cannot take, and that the gift over to these sons of 
a son is iu consequence invalid, we have to observe that this second case 
has not yet arisen. The case with which we have to deal is the case of 
one of the testator s sons dying aod other sons surviving him. We may 
observe that as Jagadindranath died before Gobind’s death and without 
naale offspring, it is unnecessary to consider him in dealing with Che ques¬ 
tion before us. Now it appears to us that the first intention, that is, the 
intention that if one of the testator’s sons shall die, the other surviving 
sons shall receive his share, is an intention complete in itself, and one to 
which we can give effect, and that the validity of the gift over in this 
case is not affected by the further provision as to what is to be done if 
one of the sons predecease the son in respect of whose share the question 
arises, such son so predeceasing having left sons in respect of whose rigW 
the question of the validity of the second intention would have to becou' 
sidered. This case has not arisen, and, it is therefore unnecessary for us 
to decide whether the gift would, in this case be void as a gif* to 
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indefiuito class. Wo are, therefore, of opinion that we ought to give 
effect to the clear intention of the testator as to the share of a son d\ing 
[in] going over to tlio other sons who survive him. We think, tnen, 
that according to tho true construction of the will, upon tlie death of 
Gobindnalh Sircar, the one-sixth share which ho originally received under 
the provisions of the will, togethor with the share which he obtain-d 
upon the death of Jagadimlranath Sircar, went over, under the provi¬ 
sions of paragrauh 0 of tlie third will, to the four sons who are jilai»)tiff.s 
in this case, and that Kaikishori Dasi, the widow, was not entitle! to take 
anything by inlieritan(50 from her deceased husl>and Gobindnath Sircar. 

“ It has furtlier b^en contended by the learned Coun-^el for the res¬ 
pondent tliat the provisions contained in oaragraph 11 of the third will 
are wholly vo'd, and that in respect of the moveable and other properties 
specified in this naragraph therms an intestacy, and that, in consrquenc.-, 
Raikishori Dasi is entitled ro the share in such property which her husband 
would have received according to Hindu law. We are of opinion that there 
has been in tiiis par.igraph of tho will an attempt to tie up the property in 
perpetuity, that this attempt must fail, aud tliat no effect can be given to 
these provisions of the will. Bat we do nob think that the result will be that 
there is an intestacy in respect of these portions of tlic property. We 
think, as wo have already sai l, that there has been a go^d gift of the 
whole of the property in paragraph 1 of the first will, and that tho attempt 
to tie up tho property failing, toe original gift must prevail. 

“ The suit has been brought for conlirmatioo of possession, and an 
attempt was made to show tliat Raikishori was in possession of a poriion 
of the property, and it was therefore said that as regards this portion the 
plaintiffs’suit could nob succeed, brciuse, being out of possession, tliey 
ought to have sued for pos-sesslou and not merely for a declaratory decree. 
We have heard the evidence uf this point, and we onterfcaio no doubt that 
although Riikishon madeoartaiu attempts to obtain possession of a por¬ 
tion of tho property, those attempts were nob successful, and the real 
pos.sessioo remained in the fiands of t!io plaintiffs. 

“The result will bo tnat the decree of r.ho Subordinate Judge must be 
set aside and the plaintiffs will have a decree construing the will in accord¬ 
ance with this judgment. The defendant Raikishori Da^i will be declared 
to have no interest in the property left by tho testator Bishwanath Sircar, 
and the conveyance of the 9uh Falgoon 1285 will be declared void and 
must he cancelled. .\nd it may be well to oijserve that this conveyance 
being so cancelled must not be returned tobhepirty bv whom it was 
[418] filoii. Tno plaintiffs will have their costs in this Court and in the 
Court below. 

Mr. J, D. Mayne, for tho appellants, argued that the decree of the 
High Court must be reversed as erroneous. Upon the construction of the 
three documents ho arguoil tint the provisions of the secood and third, 
directing what estates should be hel i by the sons, were inconsistent with, 
and in effect were a revocation of, the bequest conferring estates upon 
them in the first document. All the instruments must be read together, 
and the testator's whole inteution regarded. This was expressed in the 
last whioh, as a will, was sunstituted for the first and second. If then this 
third will was, as he submitted it was, invalid on account ofthe attempt to 
oreate a perpetuity, and by reason of other provisions contrary to law, 
there was no operative bequest, and the result was an intestacy. The only 
estates bequeathed by the testator to bis sons in the third will were 
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1887 invalidly bequeathed, for be coupled with the bequest invalid restrictions, 
Dec. 22 , The testator did not intend his sons to have the property without the 
_ restrictions imposed ; and if the restrictions were removed, the testator’s 
intention could not be carried out. It was. therefore, necessary to holdthe 
CoL’NlIL. whole bequest invalid. 

13 C. 409 provisions inserted by the testator in case any son should die 

(P.C.) = without a son also were contrary to law. The whole scheme failing, iotes- 
13 I, A. 37- resulted: it not being permitted or possible, to spell out a meaning 
12 Ind. Jur, disregarding the nrovisions that were illegal—see remarks 

173=5 this in the.judgment in the Tagore case (1). Reference was made to 

Sar. P.C J Sooki)ioy Oluaider Dass v. Monohurri Dasi (2); Leake v. Bobinson (3); 

100. Bearkes v. ’Mo^icicy (4); Braviamayi Dasi v. Jogeschandra Dutt (6); Bai 

Bishenchand v. Asmaida A’oer(6). 

Mr. 11. V. Doyne and Mr. C. IV. Ara(hoo7i, for the respondents, argued 
that the judgment ot the High Court was correct. There was in the first 
document, of which all the three constituted the will, an absolute gift of 
the corpus of the estate to the sons. This was capable of taking effect, 
and should he carried out. The illegal restrictions afterwards imposed 
from time to time as the testator in after years added them, with a view 
to keeping his estate together might be regarded as wholly inopera¬ 
tive. They should have no effect to invalidate the previous legal disposi¬ 
tion. They referred to Soorjeemoney Dosse v. Deno-\.iiQ]biiJido Mullick (7) 
With regard to the objection as to the gift over, they contended that it 
was good a.s to the sons in existence, and there was no reason why the 
latter part of the provision as to unborn sons should invalidate the former, 
when no dilliculty had as yet arisen on account of the bequest includiug 
an indefinite class. 

Reference was made to Bonatun Bysack v. Juggntsoonderee Dossee (8)} 
Kiunar Tarakeswar Boy v. Kumar Shoshi Skikareswar (9); Ramlal 
Mookerjee v. The Secretary of State (lO); Soudamini Dasee v. Jogesh 
Chunder Duttill) ; Khcrodmoney Dassee v. Doorgamoney Dassee[12)', Bhoo- 
buiimohini Debia v. Hurrish Chunder Choudhry (13); Bramamayi Dossee v. 
Jogcschimder Dutt (5); Callynath Nagh Choudhry v. Chundernath Nagh 
Choudhry (14); Ganendramohun Tagore v. Upendraimhun Tagore {Tagore 
case) (1): Bai Bishen Chand v. Mussaviut Asmaida Koer (6): Bori Dasi 
Dcbi V. The Secretary of Stale (15). 

Mr. J. D. Maijne replied. 

On a subsequent day (22nd December 1887) their Lordships’ judg¬ 
ment was delivered bv 

JUDGMENT. 

[420] Sir B. Peacock. —The respondents in this appeal were the 
plaintiffs in the action. They were four of the sons of Bisbwanath Sircar. 

(U 4 B. L. B. 103 = 9 B. L. R.. 377 (406) =1. A. Sup. Vol. 47. 

(•2) 12 I. A. 103 = 11 C, 684 ; and in the High Court, 7 C. 269. 

•31 2 Mer. 363. (4) 5 App. Ca. H.L. 715. (5) 8 B L.R. 400. 

(6) 11 I, A. 164 = 6 A. 560. <7) 9 M.I.A. 123. 

(8) 8 M.I.A. 66. 

(9) 10 I.A. 51., now. Turafeessur ijoy V. Shoshi Shikuressur Roy, 9 0- 95'2; aod 
in High Court, 6 C. 421. 

(10) 7 C. 304 = 8 l.A. 46. (11) 2 C. 262. (12) 4 C. 455. 

(13) 4 C. 23=5 l.A. 138. (14) 8 0. 378. (15) 5 0- 228. 
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The first defendant, Raikishori Dasi. was the widow of the late Go- 
bindnath Sircar, who was an adopted son of Bishwaoath. The plaintiffs 
claimed to ba entitled under the will of their father to succeed, upon the 
death of Gobindnath without male issue, to the share of the father’s 
property, to which he had succeeded on his father’s death. The widow 
contended that the will of the father was illegal and void, and, consequentlv 
that, upon the death of her husband, Gobindnath, she as his widow 
succeeded to his share of the property, and acting upon that view she, 
by deed, dated the 9bh of Falgoon 12So, fransferred a portion of the 
property to the defendant No. 2 (Syed Abdul Sobhan Chowdhry). The 
plaintiffs by their plaint prayed that after putting a true construction on 
the will of the late Bishwanath Sircar, the Court would be nleased to 
pass a decree declaring that defendant No. 1, that is to say. the widow 
of Gobindnath, had no right to the property stated in the schedule marked 
ika), and to declare the plaintiffs’ right to the said property in accordanc 
with the said will. They also prayed that after declaration of the 
plaintiffs’ right, the Court would be pleased to pass a decree dAclaring 
that defendant No. 1 had no right to take possession of, or to transfer, any 
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property stated in the said will, and that the registered kobala executed 
by defendant No. 1, dated 9th Filgoon 128-0, was void. 

The will was conbtinel in thres documents, which together formed 
the last will of the father Bishwanath. The first of these documents was 
dated -January 1806 ; the second, May 1862 ; and the third, August 1870. 
The Subordinate Tulge hold that the will was void, and, nonsequently, that 
the widow succeeded to her husband's shave. The High Court upon 
appeal reversed that decision, and held that the plaintiffs were eotibled to it. 

The will contained many provisions which could not legally be 
carried into effect, and which aopeared to create a perpetuity, and 
consequently to render the will invalid. 

At the close of the arguments their Lordships reserved judgment in 
order that they might carefully consider all the provisions of the three 
documents read together. They hive [421] now done so. and although 
they cannot, after full consideration say that the case is free from doubt, 
they are not prepared to hold that the High Court came to an erroneous 
conclusion, or to advise Her Majesty to reverse the judgment. 

Their Lordships observe that the High Court has declared the deed 
of conveyance to bo void, and that it be cincalled and retained in Court. 
It is not because a man conveys property to which he is not entitled that 
the conveyance is absolutely void or ought bo bs cancellel or retained by 
the Court. It was unnecessary to do more after declaring the plaintiffs’ 
right than to declare that defendant No. 1 had no right bo take possession 
of, or to transfer, any part of the property mentioned in the will, and 
that the deed passed no right in any part of such property to the 
defendant No. 2. 

Their Lordships will humbly advise Her Majesty to affirm the decree, 
BO far as it declares that the defendant No. 1, Raikishori Dasi, bad no 
right or interest in the property mentioned in the schedule “ ka ” attached 
to the plaint, and that the plaintiffs are entitled to the same, but that 
instead of declaring that the conveyance executed bv Raikishori Dasi in 
favour of defendant No. 2. Syed Abdul Sobhan. is void, and that the said 
conveyance be cancolled and retained in Court, it be declared that the 
said conveyance transferred no interest in the property to the defendant 
No. 2, and that in all other respects the decree of the High Court be 
affirmed. This modification of the decree of the High Court does not 
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Dec. 22 . accordjn.qly the appellants must pay the costs of the appeal. 
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Appeal dismissed. 

Solicitors for the appellants : Messrs. Wrentmore d Swinkoe. 
Solicitors for the resnoodents; Messrs. T. L. Wilson d Co ' 
c. B. 

15 C. 422 (P.C.)-15 I.A. 66 = 5 Sar. P.C.J. 107= 12 Ind. Jur. 132 = Rafique 

and Jackwn's P.C, No. 100. 

[422] PRIVY COUNCIL. 

Present: 

Lord Fitziierald. Lord Bobhoase, Sir B. Peacock and Sir R. Couch. 
[On appeal from the Court of the Judicial Commissioner of Ondk] 


Shankar Baksh {Plaintiff) v. Daya Shankar and others 

{Defendants). 

[9th, 10th. 19th. 22nd and 2drd November and 17th Decamber, 1837.j 


CiHl Pro^dure Code {Act VIII of lS59}. s. Ui^Civil Procedure C.WM 1882 ) s. 103- 
Identity of causes of action in two suits, notwithstanding difference of relief'claimed. 

Toasuit. brought in 1883. for redemption of a mortgage made in 1853 , of 

y 'ncluded in the mortgagee’s talukdari estate and 
sanad, the defence was that the mortgagor, having brought a suit in 1864 to 
redeem, and Dou h.aving appeared at the hearing, in person or by pleader, judg¬ 
ment was passed, the mortgagee having appeared to defend again=*t the plaintifl 
under s. 114 of Act VIII of 1859. 



Held, that, although the plaintiff, who had claimed in the prior suit the uoder- 
proprietaty right in virtue of a sub-settlemeot. claimed in the present suit the 
supermr proprietary right, the difference in the mode of relief claimed did not affect 
the identity of the cause of action, which was, in both cases, the refusal of the 
right to redeem ; and that under s. 114 of the Act the judgment of 1864 was final. 


R iqn?l^iVo®p r t 43 P.R 1907 = 101 P.W. 

R. 1907-169 P.L.R. 1908; 2 Ind. Caa. 630 ; 28 P.R. 1907 = 93 P.L.R. 1908.1 


. ® ^^‘■1 th® Judicial Commissiocer 

of Oudh, reversing a decree (76h April 1884) of the District Judge ol 
Lucknow. ° 


The questions raised by this appeal were ; First, whether or not a 
judgment given by a Settlement Court on 12th July 1864, “on default.” 
had been passed against the plaintiff by default, within the meaning of 
s. 114 of Act Mil of 1859, of the Civil Procedure Coda, or the suit had 
been disposed of under s. 110 of the same Act; secondly, whether the 

ion, which was for the redemption of villages mortgaged by the 
plaintiff s ancestor to the defendant, was identical in both of two suits, the 

claimed possession of the mortgaged property in virtue of 
undei-propiietary right upon sub-settlement, and the other suit having 
claimed possession of the same property in virtue of superior proprietary 


plaintiff, talukdar of Pahu, claimed in the suit 

giving use to this appeal, possession of villages Kbanpur, Eajwara. 

Th« Unao district, by redemotion of mortgage. 

endant, respondent, Daya Shankar, was [423] also a talukdar, 
to whom tne villages had been mortgaged in 1853 by the plaintiff's 
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graadfatber, Tbakur Bbup Siogh, for a tsmi of throa years, to secure an 
advance of Rs. 7,441 made to bim. Tne villages were, after the annexa¬ 
tion of Oudb in 18'5G, included in tht' defendanti's talukdari estate, and in 
bis sanad obtained after the settlemc 

On the 23rd June 1864 the original mortgagor Bhup Singh sued to 
redeem, and. as by that time the villagj.-i had been included in the schedule 
attached to Daya Shankar’s sanad, be refrained from claiming proprie¬ 
tary rights, but claimed possession as under-proprietor, holding sub-settle¬ 
ment in accordance with the provisions of the Government rules on the 
subject. He stated that Rs. 3,000 had been paid and that be was ready 
to pay the balance. 

The suit having come before a Settlement Oflicer on 18th July 1868, 
and the plaintiff not then apoearing in person or by pleader, the Court 
passed judgment “in default.” An application to the Court to issue 
a fresh summons, under s. 110 of Act VIII of 1859, was rejected 
(13tb August 1868), as also was a petition (15th September 1868), 
presented more than thirty days after the I8th July, to set aside 
the order of that date. An appeal against this rejection was rejected by 
the Commissioner who recorded the following {iGch May 1871) : “ The 
lower Court is correct. The order of I3bh August ought to have been ap¬ 
pealed. The appellant is now without redress, but this is of the less con- 
seQuence since the principle has not heretofore been recognized of a 
talukdar suing another talukdar for the redemption of a village in the 
sanad of the latter.” 

The present suit ^Gtli September 1883) seated the mortgage, and the 
acquisition of an interest therein by defendants other than Daya Shankar 
(not material to this report), and that the plaintiff had, under the provisions 
of s. 83 of Act. IV of 1832 (Transfer of Property) deposited the mortgage 
money in Court, and that on the 14th June 1883, which was the Khali 
Fasl of the month of Joth, the defendant had refused to restore the 
property. 

By his written statement the defendant alleged that the suit was 
barred by the proceedings of 18G4. and the ji?dgment of the Com¬ 
missioner (i6bh May 1H71). On issues raising [424] this question, the 
District Judge b-iine or jininion tiiat a decision on one grade of right, 
the practice of tlie settlement Courts having been to try each grade of right 
separately, was no bar to a suit claiming another grade of right or to a 
decision thereupon, made a decree in favour of the plaintiff. 

On appeal the Additional Judicial Commissioner held that the former 
suit brought in 1864 for the recovery of the mortgaged property was in all 
essentials the same as the present suit: that s. G, Act I of 1869, did nob 
confer a fresh cause of action on plaintiff, nor did it relievo him from the 
consequences of having permitted judgment to be given against him by 
default: and that it was difficult to see how the practice (alluded to by 
the District Judc'e' of the Settlement Court could have been followed in 
suits for redemption of mortgaged property in which a plaintiff would be 
bound to include in one ouib whatever rights he might have mortgaged 
under the same deed. The Judicial Commissioner, therefore, held that 
the suit wasi barrsd under the provision of s. 114, Act VIII of 1859. 
and s. 103 of Act XIV of 1882. He reversed the decision of the District 
Judge, and gave the defendants the costs of both Courts. 

On this appeal,— 

Mr. B. V. Doyne and Mr. J. H. A. Branson, for the appellant, con¬ 
tended that the proceedings in 1864 did not bar the present suit. The 
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1887 order of 12bh July 1864 was not made under s. 114 but under s. 110 ; nor, 
Dec, 17. even if it had been made under s. 114, would it have barred the present 
p~ suit. Not until 1869. when Act I of 1869 (the Oudh Estates’ Act), s. 6 

^ came in aid, was it open to plaintiff to sue for the proprietary right. After 
Council, the settlement of Oudh he was nob in a position to claim that right from 
15^22 taortgagee in whose sanad and in whose talukdari estate, were compri- 
(PC.)= villages now claimed, until s. 6 of the above Act bad authorised 

15I.A. 66=> In 1864 the plaintiff was only in a position to claim that 

5 Sar P C J 'vhich he had sued, viz . that a sub settlement should be midrt wir-h 
107 = 12 ' proprietor (1). lie referred to Acts XVI of 1865, XIIl of 

Ind Jar 132 ^ 1869 (l), and contended that the causes of action in 

= Ra5qae& t425j 1.S64 and 1383 were not identical. He referred to Shampersad 

Jackaon'a (2'. ^vhere the rule of r^s was held 

P C No 100 apply to a case in which the Question to be determined in a suit 

was the same that had been already heard and decided; and not to a case 
where new cirourastances liad intervened and altered the nature and 
character of the question to be determined. 

For the respondents, Mr. J. D. Maync and Mr. C. W. AraUwon argued 

that the order was made under s. 114, and fell within the provisions of 

that section, making it final. This ground of appeal had not been 

taken in the lower Court. The appellant had himself treated the 

order, in applications afterwards made, as having lieen passed under 

8. 114, and the Courts had dealt with it as an order under that 
section. 


Sir B. Peacock referred to s. 6 of Act I of 1869, pointing out that 
the order of 1864 was made in a suit for the under-proprietary right. 
Whether that left open the claim now preferred was a point on which 
further argument might be heard. 

Lord Fitzgerald said that their Lordships would hear one 
counsel on either side, on a subsequent day, on the question whether, at 
the time of the institution of the suit, the plaintiff had a right of redemp¬ 
tion of mortgage not barred by the order of 12th July 1864, or by 
limitation. 

On the 19bh November, Mr. R. V. Doyne, with whom was Mr. 
-7. H. A. Branson, for the appellant, and Mr. 7. D. Maync, with whom was 
^Ir. C. W. Arathoon, for the respondents, were heard on the above oues* 

tioD. 

Mr. 7717 Doyne contended that, by the effect of the confiscation of 
the lights of proprietors in 1853, the original rights of the mortgagor had 
been swept away, and the restoration which followed had left no right 
in the mortgagor to redeem: the talukdari settlement having beeo 
made with the mortgagee, [426] and having, as well as the saoad 
afterwards obtained, comprised the villages in suit. Section 6, however, of 
Act I of 1869 provided for the redemption of mortgages. Before that Act 
there did not exist the cause of action of which the identity with that now 
in suit had been assumed. Therefore the plaintiff was not debarred from 
suing by the order of 1864, which did not, and could not, deal with the 
cause of action now presented, nor was the suit barred by limitation. 

(1) Act I of 1869 {the Oudh Estates' Act), s. 6 enacted that nothing in ss* ^ 
and 4 of that Act (defining rights of talukdars), or in the orders of Government 
on he subject, or in any sanad. should be a bar to a suit for redemption where a 
mortgage, dated on or after I3th February 1844, fixed no term for redemption, or a term 
not expiring before 13th February 1856. 

(2) 10 M. I. A. 203 {209). 
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The confiscated estates of the Oudh talukdars were restored to them 
unincumbered, save so fur as the lalukdar might have recognized any 
equitable charges in favour of others, and save so far as equities might 
have arisen againsthim out of his sets in obtaining the settlement and sanad. 
In this particular case there was no conduct on the part of the talukdar 
from which a trust, preserving the right to redeem, could he inferred. 
iLulU) HoRHOl'Jili referied to the previous contract) In support of 
the alcove proposition reference was made to Shunhersahai v. Eoja Kashi' 
pcnhnd (1): Kaiu of Chillari'c v. The Ooveniment of India (2) ; Nairab 
Malha Jahan Sahibn v. The Deputy Commissioner of Lucknow (3): Rurdeo 
Baksh V. Jmrahir SintihU) : Jirij Ivder Bahadur v. -lanki Kocr (0) : 
Eamajiund Kocr v. limjhinath Koer (0); Jehan Kadr Bahadur v. Badshoo 
Bahoo Sahiba (7). 

[Sir B. Peacock referred to Nelson v. Couch (8). as showing that, 
to constitute a good defence of res Judicata, the former suit should have 
been one in which the plaintiff' might have recovered to the same extent 
what he sf-ek-* to recover in the second.] 

Mr, ./ V Moyne contended that the right of the mortgagor under 
the original coullac^ being to obtain a re-transfer upon payment of the 
mortgage monev, did not fall within the proclamation of confiscation of 
1858. He relerred to its terms as printed at tlie [427] end of the 
report of Nou'a!> Malka Julian Suhrba v. The Deputy Commissioner of 
Lucknow (3). 

Also to the cases above cited, and to Hauri Shonkarw The Bojaof 
Bubompore (9). 

Also to tile ()udh Government orders, relating to this subject, that had 
under tlie Indian Councils’ Act. IBfil. 24 and 25 \ ic., c. 67, s. 25, obtained 
the force of law : and to tlie .\cts abovementioned. The effect of a usu¬ 
fructuary mortgage was explained iu Pattnbhiramier v. Venkatarcir Naicken 
(10); and Thumhasau my Mudelly v. Mahomed JJossain Rowlhcn (11). 

Regulation XVII of 1806 was also referred to. The Acts of 1865, 
1S6G and 1809 showed that the mortgages executed before annexation were 
nob regarded as extinguished, At all events, the plaintifi could not have had 
his rights altered or his position improved by b. 6 of Act I of 1869. Tbo 
effect DOW sought to he alti ibuted to the Act would ho to negative the result 
of a decree made some years before its passing. Such a retrospective effect 
could nob be attributed to it. In ronnection with this he cited Oardnerv 
Lucas (12) in regard to the r'on-retrospective construction put upor an Act. 
He relied on s I'M of Act VIII, corresponding to s. 103 of the Code of 
Civil Procedure, and urged that it was impossible that the relation of mort¬ 
gagor and mortgagee, having been swept away in 1858, bad been restored 
in 1869 in the niHuner alleged. 

Mr. R. V. Doyne, replied. 

JUDGMENT. 

On a subsequent dav their Dordships' judgment was delivered by 

Sir R. Couch.— On the 6th of December 1853 Bhup Singh, the 
grandfather of the appellant, describing himself as zemindar and taluk- 
dar of Palm and Golaria, Ac., by an agreement of that date, mortgaged 

(1) I. A. Sup. Vol. 220. (2) I.A. Sup. Vol. 237. |3) 6 I. A. 63. 

(4) 4 I.A. 178. (6) 5 I.A. 1. (G) 9 I.A. 41 =8 C. 769. 

(7) 12 1 A. 194-12 C. 1. <8) 15 C. B. N. B. 99. (9) 6 1 A. 1-4 C. 839. 

HO) 18 M. I.A. 560, (U) 2 I.A. 241. 

(12) L.R. 3 App. Cas, B.L. 582. 
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tliree villages in pargana Maurawan, in Oudh, to the respondent Daya 
Shankar tor three years for Es. 7,441-6, the mortgagee to have the 
protits and produce and being put in [428] possession.' And the mort¬ 
gagor stipulated that he would repay the mortgage money in Khali Fasl, 
and redeem the mortgaged villages, and, " unless be shall have paid the 
mortgage money in full to the said mortgagee, he shall not redeem the 
villages ; at the time the mortgage money sliall be paid up by the declarant 
(mortgagor) he shall have the mortgaged villages released in Khali Fasl.” 

On the 6th September 1883 the appellant brought a suit in the Court 
of the District Judge of Lucknow against the respondent to redeem 
the mortgage. Other persons were made defendants as having become 
entitled to a half share in the right of the mortgagee, but the case 
may be treated as if Daya Shankar liad remained sole mortgagee. 
The plaint stated the mortgage ; that the three years expired on the 6th 
December 1856, and although the villages were included in the talukdari 
sauad of Daya Shankar, yet, under the terms of the mortgage deed and 
s. (>, Act I of 1869, the plaintiff was entitled to redeem : that under 
9. 83, Act I\ of 1882, the plaintiff had deposited the mortgage money in 
Court, but on the 14th of June 1883. the Khali Fasl. the defendants 
refused to allow him to redeem the property. The written statement of 
Dap Shankar stated that "on the 23rd of June 1864 Bhup Singh, 
plaintiff s ancestor, Sled against the defendant a regular suit for redemp¬ 
tion of his property, and continually absented himself; on the death 
of Bhup Singh, which took place about the end of 1875. the plaintiff 
succeeded him, and he also failed to prosecute the case, so much so that 
on 18th July 1H68 the claim was dismissed for want of prosecution, under 
s. 114, Act VIII of 1859. in the presence of defendant and absence of 
plaintiff. ’ It was further stated that on 7th August 1868 the plaintiff 
hied an application for re-hearing, which was rejected on the 13th August; 
that another application for re-hearing was filed on 15th September 1868. 
which was also rejected on 17th Jlarch 1871; that an appeal was then 
piofeiied in the Court of the Commissioner, which was also rejected. 


The sections of Act \ni of 1859, which was then in force, appli¬ 
cable to the dismissal of a suit, are 110. 114. and 119. Section 110 pro¬ 
vides for the dismissal where neither party [429] appears, and when 
a suit is dismissed under it the plaintifl is at liberty to bring a fresh suit, 
unless precluded by the rules for the limitation of actions, or if within 
thirty days he satisfies the Court that there was a sutticient excuse 
for his non-appearance the Court may issue a fresh summons upon the 
plaint already filed. Section 114 provides for ca«es where the defendant 
appears and the plaintiff does not anpear, and then “ the Court shall 
pass judgment against the plaintiff by default unless the defendant admits 
the claim, and it says tliat when judgment is passed against a plaintift 
by default lie shall be precluded from bringing a fresh suit in respect of 
the same cause of action. 

Bhup Singh bad, as was alleged, brought asuit in the Settlement Court 
on the 23rd June 1864, and the order, as it is called, of the 18th July 
1868 appears to have been made in consequence of the Financial 
Commissioner, on the 29bh of May 1868, calling the attention of the 
Settlement Officer to the provision in Act VIII of 1859. where the plaint¬ 
iff does nob attend to the process of the Court. The Settlement Officer 
appears upon that to have given notice to the nariies. and the judgment 
sa>8 that the 18th of June was fixed for the hearing, on which day 
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plaintiff applied for a month’s delay, it being the entering into engage¬ 
ments with tenants, and the defendant’s agent agreeing to the delay, it 
was granted, and this day, the 18th of July, fixed for the hearing, but 
plaintiff is not present or represented by any accredited agent." At 
the foot of the judgment is the word “decree ” and the signature of the COUNCIL, 
Settlement Officer. There is also in the proceedings a naper in a tabular ^22 

form, signed by the Settlement Officer, wliich seems to he the record (p.c.) = 
of the decree. In a column headed “ Particulars of case" are the words jg | 4 
“plaintiff’s suit for redemption of entire village Khanuur by right ofgg^p^ P.C.J. 
inheritance and possession up to 1270 F. dismissed on default." The io 7 s;i 2 
words “dismissed on default" were strongly relied upon before their 132 
Lordships as showiog that the suit was dismissed uodar s. 110, but in -n^flqacA 
another column it is stated that the decree was in favour of the defendants. jackBon'i 
The proceeding of the Settlement Court is recorded in such a loose wayp^j ^ 00 . 
that no certain inference can bo drawn from it as to tlie section 
under which the decree was marie. The matter, however, did 
[130] not rest there. On the 7tb of .August 1868 the plaintiff applied 
that the suit might be reinstituted under s. 110. This application was 
rejected on the 13r,li August. On the 10th September 1868 the plaint¬ 
iff made an application to set aside the order of the 18ch July. The 
order upon this application was not made until the 17fch March 1871. 

The cause of this delay does not appear. The apulication was refused 
by the Settlement Court because it was not made within 30 days 
after the 18th July. The plaintiff then appealed to the Commissioner 
of the Kao Bareli Division, who dismissed the appeal, saying that 
“the order of I3bh August ought to have been appealed." The explana¬ 
tion of this will be found in s. 119. It lias been seen that when 
an order is made under s. 110 there is no anneal; the plaintiff is 
at liberty to bring a fresh suit. But s. 119 provides that in all 
cases of iudgraent against a plaintiff by (Dfault (that is. cases under 
6 . 114) he may apply within 30 days from the date of the judg¬ 
ment for an order to set it aside, and that in ail cases in which the Court 
shall pass an order under that section for setting aside a judgment the 
order shall be final, hut in all appealable cases in which the Court shall 
reject the application an appeal shall lie from the order of rejection to 
the tribunal to wliich the linal decision in the suit would be appealable. 

Thus the plaintiff, by anpcaling against the order of the 17th March 1871, 
treated the application of the loth September 1868 as an aoplication to 
set aside an order made under s. 114, and when the Commissioner said 
that the order of the 13t)i August ought to have lieen appealed he must have 
considered that the order of 18th July 1868 was made under that section. 

Indeed the objection chat it was made under s. 110 does not seem to have 
been taken in the lower Courts. No issue was framed by the District 
Judge distinctly, if at all, raising it and fhere is no notice of it in his judg¬ 
ment. The Appellate Court says the suit was dismissed under s. 114, and 
the whole of the judgment assumes that it was. Their Lordships are 
satisfied that the dismissal of the suit was under s. 114. 

It is, therefore, necessary to decide whether the present suit is for the 
same cause of action as the former. The plaint in this suit has been 
stated. The suit in 1BG4 was begun by a petition to the Settlement Court, 
which then had the [431] jurisdiction. It stated the claim thus : “ Claim 
to order proprietary (sub-settlement) right by redemption of mortgage in 
respect of villages Khanpur, Rajwara, and Sarai Mobarak, which were 
mortgaged to defendant on tbe fourth Rabiul Awal 1270 H., in lieu of 
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Ps. (,441-6, ^vith stipulation that whenever, after expiry of the period of 
three years, the mortgagor paid the mortgage mouey in full, he shall redeem 
the pop^erty. AccorcliDgly he paid Es. 3.000 but of the aforesaid amount 
onthe /tb Eamzan 1273 H. He is ready to pay up the balance 
its. 4,4 U.(), but the detendant does not act ud to the terms of the morfc- 
gage deed. ’ The prayer was that the plaintiff might, on payment of 
Es. 4.441-6 in cash, be put in possession of the mortgaged'villages as 
uuder-proprietor, holding sub-settlement in accordance with the provi¬ 
sions of the rules of the Government on the subject. The proceedings 
m the Settlement Court appear to have been in a different form from 
that now ,n use in the District Court, viz., plaint and written state- 
uient but no objection has been taken in the lower Courts that the suit 
m l«04 was not in proper form, or that it was tlien necessary to deposit 
the money. That has been made necessary bv asubseouent Act. That 
m the former suit the plaintiff asked for sub-nropriotarv'right, and in the 
latter for the superior proprietary right, does not make any difference as 
regards the cause ot action. It is not as the District Judge thought part 
of the cause of action. It is the manner in which the redemption of the 
mortgage was to be given. \ arious questions have been raised, and very 

fully argued, before their Lordships in order to show that the cause of 

ac ion in the two suits is not the same, and that the present suit is for a 

new cause of action. Their Lordships have fully considered those argu* 

ments, and they are unable to come to the conclusion that the causes of 

action are not the same, and that the judgment of the Additional Judicial 

ommissioner, who held that the suit was barred under the provisions of 

s. 114 is wrong. They will, therefore, humbly advise Her Majesty to 

affirm his judgment, and to dismiss the appeal. The appellant will' pay 
the costs of it. 

Appeal dimmed. 

Solicitors for the appellant; Messrs. Wathns (f Lattey. 

Solicitors for the respondents ; Messrs. T. L. Wilson A Co. 

c h. 


13 C. 432. 

[432] CIVIL RULE. 

Before Mr. Justice Boiris and Mr. Justice Cihose, 


Gobinda Ram Mondab [Petitioner) v. Bholanath Bhatta 
[Opposite party).^ [28lh February, 1888.] 

°PP}}caHon jor Reriev:—" Final"—Civil Procedure Code (Ad VIII of 
1859), 5. 3(8—Ctfi/ Piocedure Code {Act A'iT'o/18S2), S 5 . 623, 629. 


There is nothing in the Civil Procedure Code (Act XIV of 1882) which prevents 

a second application fora review being made after a previous application for 

review has been made and rejected, and such an application can therefore be 
entertained. 

Tb e word 6nal ’ in f, 629 of Act XIV oM882 bears the same meaning, and 
ought to have the same construction put upon it, as was pul upon the same word 


• Civil Rule No. 5 of 1888 against the order passed by Baboo B. C. Cbatterjee, 
Small Cause Court Judge of Midrapcrc. dated the 12th of September 3887, on the- 
second application for review, confirming the order passed on the first application fo^ 
review by Babco G. C. Cbowdhry, Small Cause Court Judge of Midnapoce, dated Stf*" 
October 1885. 
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in s. 378 of Act VIII of 1859 Iv ibe Full Beech in A'astraddin Khan v. Indro- 

narayon Chetedhry ( 1 ). 

[F., L.B.R. II693 1900). 580 1582}; R..26B. 485 (4901; 9 P R. 1905 (Rev.) = G5P. 

L. K. 1906. 39 C. 266 = 14 C.L.J.4S) =12 Ind. Cas. 151 053); 10 Tnd. Ca,-.G79 

168]) = 25 P.W.R. 1911; Cons.. 7C.L.T. IGN] 

The facts of the case wove as follows :— 

In August 188‘j a suit was instituted by Bholanath Bhatta against 
Gobinda Ham Mondal lor ihe recovery of Rs. 2G4 upon a money bond. 
The bond was alleged to be dated the 24th of March 1883. The defend¬ 
ant pleaded that the bond was a forgery. On the 8th of September 1885 
the Small Cause Court Judge of Midnavoro decreed the piaintitl’s suit. 
On the 12ih of September 1885 the defendant applied for a review of 
judgment. His application was rejected on the 6th of October 1685. 
Early in 1887 a notorious forger named Haradhan Maiti was arrested by 
the Police, and upon his premises beingsrarcbed.it was alleged that the 
Police found there a fac-sinnle ol the bond upon which the suit was brought 
with the defendant’s signature and seal upon ir, and also a petition 
purpoiting to bear bis Jeal. Haradhan Maiti was convicted and sentenced 
to seven years’ rigorous imprisonment on the 23id of March 1887. 
On the 1st of April 1887. ba^'ilJg obtained copies of certain paper.s 
which were produced at the Sessions Court upon the [433] trial 
of Haradhan Maiti, the defendant made a second application for o. 
review of judgment. This application was also refused, and the judgment 
of the then Small Cause Coutt Judge was as follows: “ This is an appli¬ 
cation for a second review of a decree passed by the late Judge. The first 
application was rejected by him. According to s. 629. paragraph last, of 
the Code, this application cannot be granted. If this bean application 
to review a second time the decree, it is res judicata. If it be an applica¬ 
tion to review an order passed on review, or on an application for a review, 
s. 629 bars the application. Ordered that this application be disallowed 
with costs. ” Upon ibis the defendant applied for and obtained a rule 
from the Chid Justice ard Mr. Justice Tottenham calling upon the 
plaintih' to show cause why the order refusing the application should not 
be set side, and why the Small Cause Court Judge should not be directed 
to entertain tbe second application tor a review. 

The lulo was granted upen a petition of the defendant, verified by an 
affidavit, setting out the above facts, and alleging that tbe papers found 
in Haradhan Maiti's house were false and falrricated in precisely the 
same manner as he had always alleged, and still insisted that the bond 
in suit was fabricated. He further stated in his affidavit that he had ex¬ 
amined the/oc-sami/c of the bond and cempared it vpith that sued upon, 
and that the handwriting in the body of both was tbe same, and be believ¬ 
ed them to have been written by one and tbe same individual ; that 
at tbe time of tbe trial of the suit and of bis first application for review 
the existence of the Jocs-imilr of the bond and the other papers referred 
to above was not wdtbin his knowledge, and that he could not have pro¬ 
duced them at the trial or at tbe hearing of such application, and he 
charged that the judgment had been obtained against bim by means 

of false and suborned testimony by which the Court was misled and ’ 
deceived. 

In his application to the High Court the defendant submitted that 
the Small Cause Court Judge was wrong in holding that a second 
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review of judgmeot is barred by the rule of rc$ judicata and that upon the 
lacts submitted he was entitled as of right to have the iudgtnent! 
reviewed. He further contended that as the judgment bad been obtained 
by fraud and by means of false and [434j suborned evidence, the 
plaintirt was not entitled to retain any benefit he had thereby obtained. 

The rule now came on to be heard. 


Baboo Uma Kali Mookcrjee, for the petitioner. 

Dr, Rash JJehari Ghose, for the opposite party. 

Bal)oo ( ma Kali Mookerjee for the petitioner contended that the 
lower (.-ourt was wrong in hoi ling that the oriocip^e of res judicata applied 
to the present case, and that s. 13 of the Civil Procedure Code had nothing 
to do with toe present aonlication. He further contended that the word 
final in s. 6'd9 of the Code meant that the order was not appealable. 
He relied on the bull Bench Ruling ia Nasiniddtn Khan v. Indronarayna 
Chou-dhri/ (1), and referred to the last para, of s. 588 of the Civil Proce¬ 
dure Code. He further contended that the last clause of s. 629 bad 
nothing to do with tlie present case, as this was a second application for 
reviewing the decree. 


Dr. Rash Rehari Ghose for the opposite party contended that it was 

never the intention of the Legislature that there should be more than one 

review, and that the last para of s. (>29 covered the present case. 

He leferred to s. 623, and argued that the words " a review,” meant only 

one leview. He also cited and relied on the case of Vencama Shetty v* 
Pamoo Shctti/ (2). 


.U'DGMENT. 

Tile judgment of the High Court (NoRRis and Ghose, JJ.) was 

delivered by Nokkis, J., who after setting out the facts continued as 
lollows:— 

The rule has been argued before us to-day, Dr. Rash Behari 
Ghose showing cause against it, andBalno Uma Kali Moohrjee appearing 
in supiioit of it. In support of the rule reliance lias been nlaced upon 
a lull Bench decision in the case of Kasiruddin Khau v. Iiidronarayan 
Chotrdhnj vl). Tnat was a decision uoon s. 378 of the old Code of 
Civil Procedure, the corresponding section to s. 629 of the present 
Code. In showing cause Dr. Rash Behari Ghose has urged that the 
leasons which led the Judges who were in a majority in the Full Bench 
case to put the interpretation they did upon the word “final” do not 
opeiate for giving the word the .same meaning now, because [435] 
^ t \ Code is drawn in an entirely different rainner from 

^ 378 of the old Code, and has created a considerable alteration in the law. 
Dr. hash Behan Ghose further urges that the last paragraph of s. 629 was 
lea \ iDtroduced to meet the point which has now arisen ; he argues that 
e won s no application to review an order passed on review or on 
.application for a review shall be entertained ” are tantamount to saving. 

Nosecond application for review shall be made.” The learned Vakil’s 
third argument is based upon the use of the article “ a ” before the words 
review of judgment ” in s. 623, which is the first section of the present 
Code which deals with reviews of judgments. Dr. Rash Behari Ghoss 
savs that an” application for a review means only one application fn^ 

review, not more than one ; and he refers to the case of Vencama Shetty 
v. Pavioo Skettii (2). 


(1) B.L.R. Sup. Vol. 367. 


(•2) 5 M.H.C. 323. 
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We have considerei thes^ arguments and the cases cited, and are of 
opinion that the word “ doal " ms. 629 bears the same meaning, and 
ought to have the same construction put upnn it. as the word “ fin U ” in 
s. 378 of the old Code. Wo are also of ooinion tliat we must gather the inten¬ 
tion of the Legislature from the words they have used. It is impossible 
to say what was passing in their minds. It seems to us that if they 
intended to prohibit a soconl aopUcation for review thev would have, and 
could have, said so in urenise words. They would have said, " No second 
application fora review shall be ontertiined.” We do not think that the 
words ' no application to review an order passed on review or on an 
application for a revie-v shall be entertained” are wide enough to bar a 
person in the position of the present defendant from nuking a second 
application for a review. 

It is to be note I furtiier that this is a Procedure Code, and the 
widest possible construction should be put upon Codes of Procedure as 
distinguished from substantive law. It is also to be observed that this is 
not an application to review an order passed on review, or to i-eview an 
order passed on an anplication for a review. The defendant’s case ii that 
the first apnlication for a review was properly rejected. He does not ask 
to 3‘6view [436] that order. He asks siraoly to in ike a second application 
to have the original judgment reviewel upon new materials. 

Under these circumstances we think that the application isone which 
ought to be entertained. 

The rule will be made absolute with costs. 
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15 C. 432, 


H. T. H. 


Jiulc made absolute. 


15 C. 436. 

CIVIL REFERENCE. 

Jiriore Str ir, Comer Pethcram, Kt. Chief Justice 
ond Mr. -Justice. Tottenham. 

Kboshdeb Biswas {Piaimitf'i c. Satar Moxdol and others 

{Defe7idants).’^' [^Gth March, 1888.] 

Transfer of Propcrlij Act (IV of IHS2). s. \^r,—Aclinmhle claim—Transfer of a claim 
for an amount less than its value—Hecocery of full amount of debt. 

Section 135 of tho Transfer o( Property Act does not protect a defendant from 
paymeot of the full amount pay.iMe under a claim transferred for a sum less 
than that recoverable under the claim, where tho money is recovered by suit after 
a contest as to the liability of the defendant. 

Orish Chandra v. Kashisauri Debi (1) followed. 

[Diw., 13 A. 102 11071: 13 M. 22.5 (F.B.): 5 C.P.E.R. 13; F.,18C. 510 (513) • 23 
C. 713; Appr., 10 B. 2'JO (292); 21 C. 5G8 (F-B.)] 

One Khoshdob Biswas, on the 12th Srabun 1294, purchased for 
Rs. 100 from one Mothura Nath Dutt a Kistibundi under which a sum of 
Rs. 156 was due, and subsequently sue! the executants of the kistibundi 
and the transferer for Rs. 156 due thereunder, plus a further sum for inter¬ 
est which had accrued due since his purchase and the cost of cbe transfer. 

* Civil Reference No. 2A of 1888 made by Bahno Juggobundhoo G^coolyTjudBe 
of the Small Cause Court, Jessore, dated the 2tth of January 1868. 

(1) 13 C. 146. 
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Tbo defendants amongst other matters contended that the plaintiff 
was not entitled, under s. 135 of the Transfer of Property Act, to recover 
more than the Es. 100 which was the consideration for the transfer. 

The Judge of the Court of Small Causes at Jessore, on the authority 
of Grtsh Chandra v. Kashisajiri Debi (l), held that the plaintiff was 
entitled to recover the whole amount sued for, but having regard to 
the decision of Jani Begum v. Jahangir Khan (’2) [437] made his judgment 
contingent on the opinion of the High Court on the question whether, 
under s. 135 of the Transfer of Property Act, the plaintiff could recover 
the whole amount due under the kistibundi. 

No one appeared on the reference. 

The opinion of the Court (PetheEAM, C.J.. and TOTTENHAM, J.) 
was as follows :— 

OPINION. 

In this case we are of opinion that the plaintiff can recover the 
whole amount due on the bond, notwithstanding s. 135 of the Transfer 
of Property Act. We agree with the decision of this Court in (rris/i 
Chandra v. Kashisauri J>cbi (1), that the section does not apply where 
the money is recovered by suit after a contest as to the liability of the 
defendant. We think, however, that if the money paid by the plaintiff 
for the claim, with interest and expenses, were paid into Court immediately 
on the suit being brought, that would be a paymeot within the meaning 
of the section, and would release the defendant from further liability. 

X. A. P. Decree affirmed. 


15 C. 437^12 Ind. Jur. 460. 

APPELLATE CIVIL. 

Before Mr. Justice Norris a7id Mr. Justice Beverley. 


Eoop Lall Das and another {Decree-holders) v. Bekani MeaH 

{Jvdgment-dcbior). 

Mohinee Mohun Rov and another {Decree-holders) v. Bekaki 
MeaH {Judiiment-debtor}.* [24th January, 1888.] 

Appcal~-‘Attachnent~Ohi^elion to attachment by judgment-debtor on behalf of 

Order againU decree-holder— Cml Procedure Code (Act XIV of 1882), ss. 244| 278, 
279, 260. 281, 282. 233. 

Where a judgment debtor claims property which is the subject-matter of 
attachment, either on his own account as bis own property, under wbate\e 
right, or as the representative of third parties in which capacity he has been 
sued, t he quest ion between him and the attaching creditor is properly one 
the parties to the suit under s. 244 of the Code of Civil Procedure. But 
the judgment-debtor raises the claim or objection on behalf of third patties w 

are not represented before the Court. [ 438 ] the order passed thereon most 

regarded as an order under s. 280 of the Code, and the only mode in which t 
Older can le contested is m a regular suit as provided by s. 283. 

Id execution of a decree against a judgment*debtor in his private 
judgment creditor attached certain property. Thereupon the judgment-de 
objected that the property attached bad been dedicated by him some time 
as wak/under a registered wa/c/namah, and that be was only in 

under the deed. The lower Court found that the document orea 

valid wakf and allowed the objection and released the property from attachm ■ 
The judgment-creditor appealed. At the hearing of the appeal i t was conteP ^ 

• Appeal from Orders Nos. 134 and 164 of 1887, against the orders of 
Madhab Mitter, First Subordinate Judge of Dacca, dated the 14th of March, 1897- 

(1) 13 C. 145. (2) 9 A. 476. 
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that no appeal lay. inasmuch as the order was one under s. 280 of the Civil Pro¬ 
cedure Code. On behalf of the judgmeot-creditor it was contended that the order 
was one under s. 244 and was thus appealable. 

Held, that the order was one under s. 280 and that no appeal lay, the remedy 
of the judgment-creditor being by way of a regular suit as provided by s. 293. 

CP., I21nd. Cas. 411; Appl., 12 A. 73 (78) = 10 A.W.N. J3; R.. 12 A. 313 (.326) 
(F B ); 19 B. 328 (330): 23 B. 237 (242) ; 23 M- 195 IF.B.) ; 6 C.W.N. 63 (65)' 
lO.C. Sup. 11(12); 39 0. 293=14 CL.J. 425 = 16 C.VV.N, 26 = 12 Ind. Cas 
163; D., 16 C. 603(607).] 

These were two appeals from an order of the First Subordinate 
Judge of Dacca under the following circumstances. Certain properties 
alleged to belong to Haji Bakani Meah, the judginenc-dabtor. having been 
attached, he preferred an objection to the attachment, alleging that the 
properties which had formerly belonged to hioa had been made ivafcf on 
the Ifch Aghran 1281 by a registerel loak/namdh of that date, and that be 
was in possession of them merely as viutwali under the wakfnnmak, and 
bad DO saleable interest therein. In answer to that objection tbe decree- 
holders contended that the wikfmmik wis invalid and merely a deed of 
family raanagemenb, and had been executed by the judgment-debtor to 
defraud his creditors. 

Two issues were framed by the Subordinate Judge, the Srst being on 
the question as to whether the wdkfii^m%h had been execute 1 by the judg¬ 
ment-debtor in order to defraud his creditors, and the second as to 
whether it constituted a valid ivakf under the Mahomedau law. 

Tbe Subordinate Judge found, that at the time of the execution of the 
document, the judgment-debtor wasonly indebted in the sura of Rs. 1,400 
or thereabout, and thati he was possessed of properties other than thos^ 
dedicated, which were more than sufficient to cover such df‘bts, and 
that therefore, it could not bo [439] said that the document was 
executed with a view to defraud his creditors; and upon the second issue 
he found that the wak/namah was valid under the Mahomedan law. 

He accordingly allowed the objection and released the properties from 
attachment. 

Against that order the decree-holders preferred these appeals to tbe 
Higli Court, and at the hearing of the appeals a prelimioary objection was 
taken that no appeal lay from the order, inasmuch as it was made under 
s. 280 of the Code, and that the decree-holders’ only romedv was to ins¬ 
titute a regular suit in accordance with the provision of s. 283. 

Mr. Woodrojfe, Baboo Troylucki/o Nath Nitter and Baboo Lai Mohun 
Dass, for the appellants. 

Mr. Evans, Baboo Okhil Ckmder Sen, Baboo Kashi Kant Sen, and 
Moulvie Seraj-ul-Islam for the resDondeob. 

Mr. Evans. —No aopeal lies from the order which was passed under 
B. 280 of the Civil Procedure Code, the decree-holders’ remedy being by 
way of a regular smb—Shankar Dial v. Amir Haidar (l); Nath Mai Dass 
V. Tajammul Hussain (2). It cannot be said that the order was one passed 
under s. 244, as the judgment—debtor was sued in bis private capacity 
and nob as representing the beneficiaries under tbe wak/namah, and there¬ 
fore the decisions in the cases of Chowdry Waked AH v. Mussamut 
Jumaee (3) and Bam Ghulam v. Hazaru Knar (4), which will be relied on 
by tbe other side, do not support their contention, the question in this case 
not being one arising between the parties to the suit. Hera it cannot be 
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said that the judgment-debtor represented the beneficiaries, as bhier interest 
contlicted with his. and therefore s. 437 of the Code could not properly be 
applied to this case (see the decisions referred to by Mr. O’Kioealy in his 
notes to that section). 

Bahori Lai v. Gatiri Sakai (1) and Niviba Harishet v. Sitaram 
Para]i (2) are also authorities in my favor, and [440] there is nothing in 
those cases which really goes against the direct decisions of the Allahabad 
High Court. Here the uak/naniah is a dedication for the benefit of the 
settlers’ children with an ultimate trust for the poor, and therefore the 
Advocate-General would also be entitled to appear—v. The Advo¬ 
cate-General of Bombay (3). This affords an additional reason for bolding 
that the order must be taken to be one under s. 280, and that therefore 


under s. 283 no appeal lies. 

Mr. Woodroffe (for the appellants). The whole of Mr. Evans’ argu¬ 
ment is based on the supposition that his client is a bare trustee, aud 
that upon the true construction of the deed he is not entitled to any 
interest in the property; but under the deed he has a life interest and 
that is attachable. The order was one between the parties to the suit 
relating to the execution of the decree and was therefore an order 
under s. 244, Such on order amounts to a “ decree" as defined in 8.3, 


and an appeal therefore lies under s. 540. Under these circumstances, no 
separate suit would lie. The " party " referred to in s. 283 can only 
refer to a third party who may have preferred a claim or objection of the 
nature indicated in ss. 278—282, which do not refer to any questions 
raised between the parties to the suit. Further, the word ‘ conclusive 
in 8. 283 does not mean that no appeal will lie against the order. Id 
8 , 24G of Act VIII of 1359, which was the corresponding sectioo, the 
words used were "shall not be open to appeal," and that was held not 
to include a review —Cochrane v. Heera Lai Seal (4). Upon this poiut 
I rely on the decision in Maninnath Badrabhat v. Venkatesh Govin^ 
Ska7ibkog (5) and Uogubai v. Kazi Sayad Niziuniiddin (6). Upon the 
auestion as to whethf-r an appeal lies, Mulmantri v. Ashfak Ahjnad [V 
is an authority in in. favor. Besides, I contend that under s. 437 the 
judgment-debtor as truot^e did represent the beneficiaries, and in addition 
tbe Court bas always pow'er under s. 26 to add any parties it tbm 9 


proper. .. .-i 

Mr. Woodroffe also referred to the following cases in support J 
of bis argument; Ni^naye Chur7t Puteetundee v. Jogendro Nath 
(8): A>7ieeroo7inissa Khatoon v. Meer Mahomed Mozuffur Hossein Choiv 
dhry l!)l: Kuriyali v. Maijan (lO); Rahiman Khan Samoji Sahib v. Pate a 
Miyah (11): Anmdadhi .4wwi//ar v. Natesha Ayyar{l2 ); Nimba HarisM v. 
Sitarain Parnji (2); A)}iriUlal KaUdas v. Shaik Hussein Mahomed 
hi)n (13) and Hamid Bakhut Mozimdar v. Baktear Chand Mahto (14), 
contended that, even if no appeal lay, the Court had power to ioter ew 


under s. 622. 

Mr. Evans in reply.—In MipTnantri v. Ashfak Ahtnad (7) the ju 6^ 
ment-debtors objected that the property attached was their own 
property, so that case is clearly distinguishable from the present, 
remarks of the Chief Justice must be read as limited to the facts of 
case before him. There was no question raised there as to what w qd_^ 

' (l) 8 A. 626. (2) 9 B. 458- (3) 6 B. 42. (4) 7 

(5) 6 B. 64. (6) 6 B H.C. 205. 17) 9 A. 605. (8) 21 W. R* 

(9) 20 W. R. 290. (10) 7 M. 255. (11) 4 M. 285. (12) 5 M. 391* 

(13) 11 B. 492. (14) 14 C. 617. 


878 



YII] 


ROOP LALL DASS V. BEKANI MEAH 15 Cal, 443 


^ve been the position of a trustee. In Nath Mai 7M.%s v. Tajnmmul 
Hussain (1) the distinction was expressly drawn. 

Mr. Ev^ns was then stopped by the Court. 

The judgment of the High Court (Norris and Beverley, JJ.) was 
as follows:— 

JUDGMKNT. 
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These are appeals from an order of the First Subordinate Judge of 13 c «? = 
Dacca under s. 280 of the Code of Civil Procedure, releasing from attach- 12 Ind Jar 
raent certain propeity of the judgment-debtor on tbe ground that the pro- 460 
perty in question was ?m/c/property, and that the judgment-debtor was 
merely in possession of it as a trustee. 

A preliminary objection has been raised that DO appeallies from an 

oiGpr undci s. 280 of thoCode, and that the docree-bolders’ proper course, 
if dissatisfied with that order, was to institute a regular suit in accordance 
with the provisions of s. 283. 

On the other hand it is contended for the decree-holder that, this 
was an order between tbe parlies to the suit relating to the [ 442 j 
execution of tbe decree, and was therefore an order under s. 214 of the 
Code : that under the dednitionof “ decree ’ in s. 3 of the Code tbe order 
ID question was a “ decree ” from which an appeal lies under s. 540 : and 
that under s. 244 no separate suit will lie. 

For the respondent Mr. Emm argues that, this being a claim or 
objection set up by the judgment-debtor on behalf of third parties—that 
is to say, tbe benedciaries under the uahfuaniah -the order was an order 
properly made under s. 280 of the Code, and that hv s. 283 that order is 
conclusive between the parties subject to tbe result of anv suit that may¬ 
be brought under the provisions of that section. 

On the other hand, Mr. Woodroffc, for the decree-holder, appellant, 
contends that tbe party ” spoken of in s. 283 means a third party who 
may have preferred a claim or objection : that the provisions of ss. 278 to 
283 do not refer to questions raised between the parties to tbe suit which 
are questions to be decided under s.244 of the Code; and that such 
decisions are appealable under s. 3, And further that, even assuming 
that 8. 283 will apply to an order made against the judgment-debtor'’ 
the word conclusive’ does not necessarily mean that no appeal will lie 
against such order. 

It appears that this question has been before the Courts on several 
previous occasions, and we think that the various cases which have 
been cited before us indicate very clearly the proper principle upon which 
It should he decided. That principle appears to be this, that where the 
judgment-debtor claims the property which is the subject of the attach 
ment, either on his own account as his own property, under whatever 
right, or as tbe representative of third parties in which representative 
capacity he has been sued, the question is properly one between tbe 

parties to the suit under s 244 But where the judgment-debtor raises 

t^he claim or objection on behalf of third parties who are not represented 

before the Court, the order made must be regarded as an ordr under 

s. 280. and tbe only mode in which that order can be contested is in a 
regular suit as provided by a. 283. 

We are of opinion that this view of the law ia nnf .. -il 

the seotioDS of the Code (278-283) which treat of [M3] this matter wTeo 
or ohje^n is preferred to propmty whjoh hf^ been attached the 

(1)7 A. 36. . 
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invesrigAtion which is to be made under those sections is an enquiry as to 
wliether the property is liable to attachment. By s. 279 the claimant or 
obiector is required to show that at the date of attachment he had some 
interest in. or was possessed of, the property. Then ss. 230 an i 281 proceed 
to lav down the principles upon which the Court is to decide whether or 
not the property is liable to attachmeot. Section 280 says that if upon 
such investigation the Court hods that the property (l) was not when at¬ 
tached (a) in the possession of the judgment-debtor, (6) or of some person 
in trust for him, (c) or in the occupancy of a tenant or other person paying 
rent to him ; or that (21 being in the possession of the judgment-debtor it 
was in his possession (i) not on his own account or as bis own property, 
but on account of and in trust for some other person; or (if) partly on his 
own account, and partly on account of some other person, the Court shall 
pass an order releasing the property wholly, or to such extent as it thinks 
tit, from attachment. 

If. on the other hand, the Court is satislied that the property was at 
the date of the attachmeot {a) in the possession of the judgment-debtor 
as his own property, and not on account of any other person; or {b) in the 
possession of some other person in trust for the judgment-debtor; or (c) in 
the occupation of a tenant or other person paying rent to the judgment- 
debtor, 8. 281 says that the Court shall disallow the claim. 

Section 282 deals with the case of a claimant or objector who has 
a mortgage or other lien upon the property. Aud then s. 283 gives the 
“ party ” against whom an order may be made under the three previous 
sections a right of suit to establish his claim, but, subject to such suit, 
declares that the order mide under those sections shall be conclusive. 


It is clear that the sections are wide enough to include, and in fact do 
contemplate, objections raised by the judgment-debtor as well as by third 
parties who may claim to be possessed of, or to have an interest in, the 
property. But we think that any objection raised by the judgment-debtor, 
in order to enrae within the purview of these sections, must be an 
objection in [«4] the interests of third parties—that is to say. an 
objection that he is merely holding possession of the property in trust 
for third parties who are not before the Court, and whose rights cannot 
therefore bo properly and fioally adjudicated upon in the execution proceed¬ 
ings. If the objection is raised by the judgment-debtor in his own 
behalf or in a representative capacity in which he has been sued, it is a 
question between the parties to the suit which may properly, and which 
the law says shall, be decided in the execution proceedings, and not by a 
separate suit. The object of this provision of the law is apparently to 
prevent needless litigation ; and the test, as to whether the order 
upon the objection falls within s. 244 or not. appears to depend 
whether or not all the necessary parties are before the Court. If 
are before the Court, there is no reason why the Court should noi* 
tinally adjudicate upon the matter in issue. If they are not before the 
Court, the Court is to mike a summary order for the purpose of the 
execution proceedings, leaving the parties free to contest the matter 
further, if necessary, in a regular suit to which all persons interesteu 
could be made parties. 

We think that on examination all or nearly all of the decided 
will be found to be in accorlance with this principle. The decision of the 
Privy Council in Choiodnj Waked Ali v. Mmiamai Jumtee (1) establish 


(1) 11 B.L.R, U9= 18 W.R. 185. 
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the proposition that where a decree was properly passed against a person 
in a representative capacity, that person was a party to the suit with 
Tespeot to any question that might arise relating to the execution of t e 
decree, and that any such question should be decided in the execution 
proceedings and not by separate suit. Tliat decision was expr^sly followed 
in Ameerooimissa Kkatoon v. Menr Mahonicd Mozuffur Hosaein Chowdhry[l), 
in Ram Ghulam v. Eazaru Kuar (2); in Nimba Ilnriahet v. Sitaram 
Paraji (3); in Amndadhi Ammyarv. Natesiha Ayyar U): and in Kiu-iyaU 
V. Mayan (5), Similarly, in Rakimin Khan Sainoji Sahib v. Patcha 
Miyah (61, [445] it was held that the representatives of one of the 
defendants’ wore parties to the suit, and any question raised by them 
relating to the execution of the decree should bo beard and determined 
by tho CcurC executing the decree and not by regular suit. It is true that 
a somewhat contrarv view was taken in the case oi Abdul Rahmn v- 
Mnhamnuid Yar (7); and in that of Amdh Kuan v. Raktii Tuoan (8); but 
those cases do not seem to have been fully argued, and the de^sions are 
distinctly opposed to the proposition laid down by the Privy Council m 
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Waked All’s C9.5Q- , ,, , 

In the case of Mulmantri v. Ashfak Ahmad (9) the objection was 

P'-eferrod by the judgment-debtors who claimed the property m their own 

right and nob as the representatives of the obligor under the bond in which 

capacity they were sued. It was held, in accordance with the principle laid 

down in Waked All's case, that the question was one under s. 244 of the 


Code and that an appeal would lie. , . , 

On the other hand, it has been held in several cases m which the 
judgment-debtor claimed to be bolding the property in trust, or on behalf 
of third p.artios who were not before the Court, that the order made was 
final and could only be contested in a regular suit. Some of these cases 
were almost on all fours with the present. In Nimaye Churn Puteetmdee 
V JogendTO Nath BancTjeB ( 10 ), id Shankar Dial y. A mr Haidar [11 j , apdin 
Nath M'U Das v. Tajammul Hussain (12), the objection was that the judg¬ 
ment-debtor was holding the property on account of an endowment. In 
Bahori Lai v. GauriSahai (13) the objection seems to have been made by 
a person who was no party to the suit; and it was held that the mere fact 
that her legal representative was also the representative of the judgment- 
debtor was not sufficient to bring the case within s. 244. 

Id the present case, the judgment-debtor claims bo hold the property 
•which id sought to be attached as a trustee for third parties, and, following 
the decisions already referred to, we are [446] of opinion that the decision 
of the Subordinate Judge that be was so holding the property was a deci¬ 
sion under s. 280 and not under s. 244. That being so. we think that 
under s. 283 no appeal lies against that decision. 

These appeals are accordingly dismissed with costs. 


H. T. H. 


Appeals dismissed. 


(1) 20 W.R. 280. 
(4) 6 M. 891. 

(7) 4 A. 190. 

(10) 21 W.R. 865. 


2) 7 A. 647. 
5} 7 M. 255. 
6) 6 A. 109. 
(11) 2 A. 762. 


(3) 9 B. 458. 
(6) 4 M. 285. 
(9) 9 A. 605. 
(12) 7 A. 36. (13) 8 A. H26. 
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CIVIL BULE. 

Before Hit II'. Comer Petheram. Kt., Chief Justice, and 

Mr. Justice Tottenham. 


[YoL 


Krishna Mohini Dossee {Petitioner) v. Kedarnath 
Ohuckerruttv and another [Opposite Parties).* 

[8th February, 1888.] 

/Wm-e Code (Act XIVof 1882 ). 232 , Ql2~Assiqnee. of 

IJl poirer 0 /Court under s 232 of 

The discreiion given to a Court undor s. 232 of the Code of Civil Procedure 

'^""'Snees must be exercised reasonably. 
U hi f against the assignor of a decrJe 

of execation on the apph- 

cation of the assignee. 

CnurTlI’” limited operation ; and where a lower 

novver the High Court has no 

power to interfere on revision with the decision on those questions 

Amir Hifsciri khonv. Sheo lialah titngh (Ij followed. 

’l Biirkhat obtained a mooev decree 

S ‘‘*'1 , “uckerburtv and Troylokonath Chuckerbuttv in the 

save al nJ 'c” -^'"'se of Bhagulpore, The decree-holder on 

seveial occasions took out execution Of this decree, and there remaining 

after such issue oi execution a sum of Bs. 4.379 still due and owing under 

UDreali;;ed portion thereof 
none Kiishna Mohini Dossee for valuable consideration bv a registered 
conveyance nated the 29th June 188G ^ 

ern J.W fjudgment-debtors obtained a 

fo‘’ POssession of certain immoveable 
thn amJ' T '"0*00 proijts, the decree directing a future enquiry as to 

h! krb\r ‘o IPdgtPent-deLrs On 

diieasm* I'-‘'sto Mohini Dosaee, at a time when the amount 

r2s“Ttl“n''f applied to the Court under 

M Civil Procedure for execution of the decree assigned 

innhVflnf f ^ | U )oidinate Judge refused the application, leaving the 
apphcant to establish her right, if any. by regular suit, holding that under 

fcakfl niir ovf V ^ ^ ''^as discretionary iu the Court to allow an assignee to 
hnlH • f that the fact that the judgment-debtors were the 

the original decree-holder was a sufficient 
applic^atloV exercising such discretion, in refusing the 

nrioirP? assignee obtained a rule calling upon the 

on inal judgment-debtors to show cause why the order of the Subordinate 

^mige should not beset aside, and why execution should not be proceeded 

ri,-. C- and Baboo Navadip 

i n Jr ^ppnaieii show cause, and Mr. Woodroie, Baboo Troik- 
knanath Mater, and ^boo Saro,^ Churn Mitra in support of the rule. 

Judg'e “ agai^^^d. .he SubordinlS 

(1)11 C. 6. 
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Mr. 0. 0. Mullick, after submitting that the Judge had exercised 
his discretion rightly in refusing to allow execution, contended that the 
order made by the Judge was not capable of revision under s. 622 of the 
Code of Civil Procedure, inasmuch as in deciding the case he had 
exercised a jurisdiction vested in him bylaw; and submitted that the 
case fell within the rule laid down by the Privy Council in A}iur Hassan 
Khan v. Sheo Uaksh Singh (1) and within the cases of Tej Bam v. 
Ilarsukh (2); Magni Bamv. Jiwa Lai (3J; LiicUujknnt Bose, In the matter 
of (4): and Bahbaba Khajuim v. Nootjehan Begum (5). 

Mr. Woodro^e contended that the High Court of Calcutta in 
Sew Bux Bogia v. Shib Ohmder Sen (6) had decided that the 
[448] Privy Council had included in s. 622 tjuestions relating to the exer¬ 
cise of the jurisdictioQ of ttie Court, anJ that in this case the Subordinate 
Judge had decided wrongly in refusing, in the exercise of his discretion, to 
allo'v the assignee lo execute this decree ; and cited Jugobundiiu Pixttuck v. 
Jadn Ghose (7). 

JUDGMENT. 

The judgment of the Court (PiiTHHRAM. O.J.. and TOTTENHAM, J.) 
was delivered by 

PliTHEKA.M, C.J.—This rule comes before this Court for the purpose 
of our revising an order of tUo Subordinate Judge of Bhagulpore, refus¬ 
ing to allow the assignee of a decree to execute the decree in her own 
name. The facts of the case appear to bo that the decree was obtained 
some time ago. and was partially executed ; but a considerable amount 
of the decree still remaiued to bo realized when the decree-holder assigned 
the decree for valuable consideratiou to the person who has now peti¬ 
tioned the Subordinate Judge for execution. Upon the hearing of 
that application, it appeared tliat the judgment-debtor had obtained 
against the decree-holder who had assigned to the peticioner a decree 
for the recovery of certain immoveable property, and had also obtained an 
order that an enquiry should be made with the view of ascertaining what, 
if any, mesne profits were due from the decree-holder to the judgment- 
debtor. and upon that state of things the Subordinate Judge, acting under 
s. 232 of the Code of Civil Procedure, refused, as we have said before, to 
allow the assignee to execute the decree, because he considered that it 
would be unfair and inequitable that he should do so by reason of the 
croes-claims existing between the decree-holder and the judgment- 
debtor. 

We think that he was wrong in the conclusion at which he arrived, 
and we think that under the circumstances the assignee ought to have been 
allowed to execute the decree in her own name. 

The discretion given to Judges as to allowing execution of decrees 
by assignees is a discretion which must be exercised reasonably, and 
it is perfectly clear that, unless there is a reasouable cause for refusing 
the assignee to issue out execution in his own name, the Judge ought 
not to exercise his discretion in [449] that way and refuse to allow 
execution to proceed in the assignee’s name; and we do not think that the 
mere existence of an order that an enquiry shall take place to ascertain 
whether anything is or is not due from the decree-holder to the judgment- 
debtor is any reason whatever for such refusal. We do not say any rea¬ 
sonable excuse, but we do not think it is any reason that ought to induce 

(1) 11 G. 6. (2) 1 A. (3)7 A. 336. (4) 1 C. 180. 

(6) 18 C. 90. (6) 13 C. 225. (7) 15 C. 47. 
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the Subordinate Judge to refuse to allow the decree to be executed id the 
name of the assignee; and, consequently, we are of opinion that, both as 
a matter of discretion and as a matter of law, the Judge was wrong in the 
view that he took, and that he ought to have allowed execution to go in the 
name ol the assignee. 

But then comes a very different and more diflicult question, and that 
is the question whether this order can be revised by the Court under s. 622 
of the Code of Civil Procedure. This is a section which has been a good . 
deal enquired into. 

In our opinion it is a section of very limited operation. What the 
section says is that the High Court may revise a decision of the Court by 
which the case was decided if the Court appears to have exercised a juris* 
diction not vested in it by law, or to have failed to exercise a jurisdiction 
so vested, or to have acted in the exercise of its jurisdiction illegally or 
with material irregularity. 

Now, it seems to us, that the meaning of this section is that, when¬ 
ever a Court has jurisdiction to decide a question, whether it is a question 
of law or a question of fact, its decision on that question is not revisable by 
this Court. 

Unless it is a matter in which there is an appeal, its decision on that 
matter is final, and that decision cannot be reviewed by this Court because 
it is wrong either on the question of law or on the question of fact. It is 
perfectly clear that in this case the question whether the Subordinate 
Judge was wrong in not allowing execution to issue in the name of the 
assignee was a question which he had jurisdiction to decide. It was a 
matter either of absolute discretion, in which case of course he might act 
as he thought fit, or it was a matter of discretion controlled by legal prin¬ 
ciples, in which case it comes to be a question of law, and the Sub¬ 
ordinate Judge has decided that question of law, and has decided it in 
favour of the judgment- debtor. That [450] being so, his decision cannot, 
in our opinion, be revised by the Court under s. G22 of the Code, notwith¬ 
standing the fact that, in our opinion, the conclusion he came to on 
the question of law is erroneous. 

In this particular case we do not see that any injustice is likely to 
arise, because, so far as we can ascertain, there is no reason why this 
application by the assignee should not be repeated, and if the application 
is repeated, and is accompanied, as no doubt it will be, with a note or 
report of the views expressed by this Court, in all probability justice will 
be done in this matter and no hardship will be done in this case. 

In our opinion the view which we have expressed of the meaning of 
s. 622 of the Code is in accordance with the view which has been taken 
of it by the Privy Council in the case of Amir Hassan Khan v. Sheo 
Baksh Singh (1). 

In the result the rule will be discharged with costs. 

T. A. p. Rule discharged. 


( 1 ) 11 0 . 6 . 

884 



YU.] C. KISHORB DEY V, R. KISHORB MOZUMDAR 19 Cal. 431 

15 C. 450. 

APPELLATE CIVIL. 

Before Mr. Justice and Mr. Justice O'Kinealy. 

Chunder KishoRk Dey alias MukhoRI Det {Defendant Nj). 1) 

V. Raj Kishore Mozumdar and others {Plaintiffs}. 

[2Dd February, 1888.] 

Beiifjal TenancirAcHyiTlofim), s. 184. and scA. Ill, part I, art. Z-Occupancy 
Raiyal—Suit—Limilation. 

The suit meniioood ins. 184 and sch. Ill, part I, art. 3 Bengal Ten¬ 

ancy Act. 1885. meins a suit by an occupaury raiyat as such, that is, an ocou- 
pancy raiyat claiuriDg a right of occupancy as against bis landlord. 

[R., 3 C W.N. 499 ; 15 C.P.L.R. 125 (127) ; D., 24 C. 40 (43).] 

Raj Kishore Mozumdar, Krishna Kishore Mozumdar and Bho- 
bani Kishore Mozumdar. three brothers, brought this suit against Chunder 
Kishore Dey and three others in the Court of the Second Munsit of 
Hosenpore to recover possession of eight plots of land as tenants having 
a right of occupancy under certain proprietors, alleging that they bad 
been dispossessed by the [451] defendants m Magh 128J (.January 1883), 

and Bysack 1290 (April 1883). , i ;i f 

The defendant Chunder Kishore Dey. who alone appeared, stated 

that plot No. 1 was poiit land and plots Nos. 2 to 4 were khamar lands 

of the proprietors; that the former had been let to him and the other 

defendants in Kartick 1289 (Octobor 1882), and that the latter were m 

the possession of the proprietors themselves. .\s to plots Nos. 5 to 8, he 

stated that they were his jote lauds and had been in his possession for a 

very long time. ^ . xu • i 

The plea of limitation wa'i raised at the trial. 

The Munsif found that, though the proprietors were not parties to 
the suit, they had virtually dispossessed the plaintiffs : and held that, as 
the suit’had not been brought within two years from the date of dispos¬ 
session. it was barred by limitation under sch. Ill, part 1, art. 6 of 
Act VIII of 1885. Ue therofore dismissed the suit. ui- .ut 

The plaintifls appealed to the Subordinate Judge, who hela that 
sch. III. part I. art. 3. .\ct VUI of 1885, did not govern the case, and that 
it was not barred bv limitation. lie also found that the plaintiffs had been 
wrongfully dispossessed by the defendants, and therefore decreed the 

defendant Chunder Kishore Dey appealed to the High Court. 
Baboo Jooesh Chunder Hoy, for the appellant. 

Baboo Dwarkannth Chuckerbuii. for the respondents. 

The judgment of»the Court (WlLSON and O'Kinealy, JJ.) was as 

follows:— 

JUDGMENT. 

We think that the view of the law taken by the lower Court is correct. 
Section 184 of the Bengal Tenancy Act says that the suits, appeals and 
applications soecitiad in sch. Ill annexed to the Act shall be instituted 


* Appeal from Appellate Decree No. 1257 of 1887 against the decree of Baboo 
Bemaogo Chunder Bose, Subordinate Judge of Mymensingb. dated tbe 33rd of Marob 
1687. reversing tbe decree of Baboo Bojoni Kantb Mukerjee, Munsif of Hosenpore. dated 
tbe 17tb of November 1866. 
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anrl iTiatle within tlie times prescribed in that schedule ; and then sch. Ill 
ar:. 3, incDtions suits ‘‘to recover possession of land claimed by the 
plaintilt as an occupancy raiyab,” and gives tAvo years as the time of 
limitation. These words occurring in a Tenancy Act, [452] the object 
of which i-; statecJ to be to amend and consolidate certain enactments 
relating to the law of Landlord and Tenant, naturally mean a suit by an 
occupancy raiyat as such, that is, an occupancy raiyat claiming a right 
of occupancy as against his landlord. 

The result is that the appeal must be dismissed with costs. 

Appeal dhmissed. 


c. D. p. 


15 C. 482. 

CRIMINAL EJiFERENCE, 

Before Mr. Justice Wilson aJid Mr. Justice O'Kinealy. 

Queen-Empress y. Ramdiuni Passi.* [28th February, 1888.] 

T/(C Urtn/ 0 )»JW>(/s Act {III cf 1880). s. U-Bengal Excise Act {Bengal Ad Vllufim), 

ss. 4. 1 . 29, d2 Sinntuoiis liquor -Tari— .Cantonment Magistrate, Powersof, to 
cancel license-Revenue authorities. ■' 

J', m' f ’’ liquor" witbin the meaning of s. 14 of 

spirituous liquor.” ‘'wine” aod “ intoxioatiog 
drugs in that section muit bo taken in their popular and ordinary meaning. 

A Canionment Magistrate in his judicial capacity has no authority to cancel 
a liceui-e. Ihe power to cancel licenses belongs to the Revenue authorities. 

This was a refereoeo to the Higli Court by the Sessions Judge of 

toe erguonahs under the provisions of s. 438 of the Code of Criminal 

Procerlure Kamdhani Passi, who held a licence under the Bengal Excise 

Act of lo'S for the sale of fermeoted tari or toddy, on the 10th of 

JNovomber lSy was convicted hy the Cantonment Magistrate of Dum-Dum 

under s. 14 ot Act III of 1880 of selling tari to a European soldier. The 

Magis rate sentenced him to pay a fine of Rs. 50, and directed the 
cancellation of his license. 

The terms of tiie reference were as follows :_ 

The applicant in this case has been convicted of selling toddy to a 

uropean so tor uuder 8.14, Act III of 1880, and baa been sentenced to 

pay a fine of Rs. oO. It does not appear [453] from the papers whether 

i furmented or unfermeuted, but the dealer appears to 

hold a license for the sale of fermented toddv. and it is reasonable to 
suppose that he gold the article in which he dealt, viz., fermented toddy. 

y.. ‘ c ii of 1880 prohibits the sale of three articles to European 
so lers, VI.,., spiiituoLis liquor, intoxicating drugs and wine. Fermented 
toddy clearly IS neither spirituous liquor nor an intoxicating drug. The 

ques ion is whether it is wine." Wine is an intoxicating liquor obtained 
y ermentation, and toddy answers this description; the applicant’s 
pleader says that wine is an intoxicating liquor fermented from the juice 
ot grapes; but if it be necessary to prove that the wine sold to a soldier 
was the fermented juice of the grape, it would scarcely ever. I suppose, be 
^ssi^ to obtain a con viction under the Act. Fermented toddy appears 

nf Ref^e^coNo. 357 of 1887 made by C. B. Garrett. Esq., Sessions Judge 

^_24-PerguQnahs. dated the 30th of December 1887. against the order passed by 

ber 1887 of Dum-Dum, dated the lOth of Novem- 
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to be wine, as that liquor is strictly clofine^, and if so. the conviction 
would appear to be right. It U, howevor. certainly a matter of doubt, and 
I think I ought, as requested by the applicant, to lay the matter before 
the High Court for orders.” 

Bd.hoo Obhoij Churn Dose, for tho petitioner.—Tho conviction must 
be set aside Sectioa 14 of Act III of 18S0 prohibits the sale of spirituous 
liquors, wines and intoxicating drugs to Europeans soldiers, but not 
tari. Tho intention of the Legislature is not to forbid the sale of all 
excisable articles, bub only two, namely, spirituous liquors and lutoxicating 
dru-’s; because if such was its intention the words fermented liquor, 
which includes tari, would have been used. Spirituous liquors, fermented 
liquors, and intoxicating drugs are excisable articles (s. 4 ot Bengal Act Vli 
of 1878). Tari is neither a spirituous liquor nor an intoxicating drug. It is 
not wine. Wine, though not dettn^d either in the Beegal Excise Act. 
1878. or in the Cantonments Act, 1880, is, no doubt, a fermented liquor, 
and therefore, an excisable article: but it does not include tari. Therefoie 
no offence under s. 14 of Act III of 1880 has been committed. 

Even if an offence has been committed, the Magistrate has no power 
to cancel the license. The Collector is the proper person to grant licenses 
and to cancel them (as. 11 and 29, Bengal .Act VIT of 1878). 

Mr Kilby, for tho Crown.—Spirituous liquor is any liquor with [454] 
alcohol in it. and it is reasonable to say that tari is spirituous liquor w^h- 
in the meaning of s. 14 of Act III of 1830 According to the Bengal Ex¬ 
cise .Act, 1878, tari is fermented liquor, but that Act has not been incor¬ 
porated in the Cantonments Act. 1880, which stands by itself. The words 
” spirituous liquor ” must, therefore, he taken in their ordinary meaning 
and not in any technical senso. 

As regards the cancellation of the license, the Magistrate as Magis¬ 
trate has no power to cancel the license; but he is ex-oflicio a Superin¬ 
tendent of Excise, and as such has all the powers of a Collector of 
Excise (s. o2 of Bengal Act VII of 1878). and therefore he could cancel 


1888 
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the license. 

The judgment of the Court (Wilson and O'Kinealy, JJ.) was as 
follows:— 


JUDGMENT. 


Two points have been raised before us in this reference. The convic¬ 
tion is a conviction under s 14. Act III of 1880. for selling toddy, which it 
has been found was fermented toddy, to a European .soldier within prohi¬ 
bited limits. Tho first point raised is this: it is said that fermented 
toddy does nob come within tho words of s. 14. which forbids the sale of 
any spirituous liquor, wine or intoxicating drug to European soldiers. Iri 

many different Acts in this country words of a somewhat similar import 
to these have been used in a defined and limited sense, such as the words 
“spirituous liquors,” “fermented liquors,” “intoxicating liquors.” In 
tho Excise Act, for instance, they have been so used. But this is an Act 
which stands by itself; the Excise Act has nothing to do with it; and we 
have to read these words as any ordinary person acquainted with the 
English language and unacquainted with any technical use of such terms 
would understand them. I do not think there can be the least doubt 
that the words “ spirituous liquor ” in the popular sense of the word 
include an alcoholic liquor of the kind that was sold to the soldier by the 
ipetitioner in this case. The first point taken before us therefore fails. 

887 



15 Cal. 455 


INDIAN DECISIONS, NEW SERIES 


[M 


ENCE. 
i5 C. 4S2. 


CRIMINA. exce^Into^farhrLTs'as 

t rSaX‘ a‘ Z " 

tor n!„ 1 °° to cancel this license, the power 

the 1 ! I™'®* t’oloDsmg to the revenue authorities. It may be that 

he may’'s°fioh * Th officer, and 

heio”:^: to :h“Xh‘!!S Lrr^ 

judicIlte°ntence“nrM p®'®/®™’ [or ns to set aside so much o( the 
udicial sentence of the Cantonment Magistrate as cancelled the license 

0^0? ntir;-,''it‘\i ^t ^ 

revenue oflirpr Kao fi ^4. sa^me gentleman or any other 

sMd 0, coi Id oo'ver to cancel the license, nothing that we have 

Z is therf i^' ®' Poing so now. 

disL-etion of anv ' <=^“ ‘end to affeet the 

license should hi arceri'edtr^'nor ‘'® 


C. D. P. 


Conviction upheld. 


V. 


CEIMINAL REFERENCE. 

nefore Mr. Justice Wilson and Mr. Justice O'Kinealy. 

QUEEN-EmPRESS ON THE PROSECUTION OP PaLAKDHABI MAHTON 
AND OTHERS n. GaYITRI PeoSUNKO GHOSAL.* 

[ 20 th February, 1888 .] 

-^ 0 ; 1882)!^ 344 , 526,^26^^^^ 0 /—CrimijiaiPro^dtiw Code [Act 

deciding as to its sufficien^v or ‘o The duty of 

the Prilce. ^ otherwise is with the Court itself aod not with 

Depmy MaS^t"? unde” 

ponement of his case against G tn Criminal I rocedure Code, for thepcst- 
s. 626 for a transfer of tiro.;; High Court under 

of another officer On the same^ Deputy Magistrate to that 

application, and proceeded with the c^se acquiUinr^ Magistrate refused thfr 

s-S fhe'ord« o17h^: Court'sba.I exercise. &c.’’in 

grant the application was illegal ^ Magistrate of the ]9tb November refusing to 

*" ’’ ^3C.LJ. 637^{644p-T^^ n83-10C.W.N. 793- 

Weir 682; R., 6 C:w.N 31C 3^6*378)=2 

of SnEfid^ s T38 or/hT“ °®”‘ ‘'^® Sessions Judgo 

_ _ 3 - of the Criminal Procedure Code and Eule 34 of thff 

Judge of Sarun, dateTtha22od Gordon, Esq., Sessions- 

Ram Anugraha Narain Singh DiNmif ^8**®*^ *he order passed by Baboo- 

bet 1887. ® ' Deputy Magistrate of Cbupra, dated the aist of Novem- 
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Circular Orders (Criminal) of the High Court. The terms of the reference 1888 

f r Jbi>* 

were as loUows: — . . i.. _ 

’* On the 16th November 1887 one Palakdhari Mahton and otners ^ ^ 

complained to the District Magistrate that the Court Sub-Insnector 
Gayitri Prosunno Ghosal had attempted to obtain from them an il egal KEFE 
gratification in regard to bail tendered by them on behalf of Btdya Mahton 
and others, then under trial for certain offences before the Deputy Magis¬ 
trate of Chupra. The complaint was made over on the same date by the 
District Magistrate to Mr. Martin. Deputy Magistrate, for enquiry : and 
subsequently on the 18th idem the District Magistrate transferred it to 
the file of Baboo Ram Anugraha Narain Singh, Deputy Magistrate, tor 

reasons recorded in the order sheet. _ . 

“On the 19 th November the complainant Palakdhari petitioned the 

Deputy Magistrate under s. 02G-A of the Criminal Procedure Code to ad¬ 
journ the hearing of his case against the Court Sub-Inspector, to enable 
him to make an application to the High Court under s. o26 of the Criminal 
Procedure Code to transfer the case to the file of another Magistrate; and 
on the same date the Deputy Magi>trat9 refused this application for 
reasons recorded thereon, and proceeded with the trial: and on the 2ist 
November 1887 he acquitted the accused Gayitri Prosunoo Ghosah 

“ Subsequently Gayitri Prosunno Ghosal applied to the Deputy 
Magistrate under s. 19o of the Criminal Procedure Code for sanction to 
prosecute Palakdhari and one Malang Meah (a witness lor Palakdhari) 
under ss 211 and 193 of the Penal Code, and sanction was accordingly 
granted and a rule was also issued on certain other persons to show cause 
why they should not be prosecuted for abetment under ss. 211 and lOJ of 

the Penal Code. i r\ . m • 

“ It is now urged before ino among otlier points that the Deputy Magis¬ 
trate acted illegallv in rolusing to allow the complainant [457] a reasonable 
time to apply to the High Court under s. .02C-A of the Criminal Procedure 
Code I think this conteniion is valid. The lai^guago of 8. o20-A is im¬ 
perative ; and I think, therefore, the IX puty Magistrate ^vas bound to 
grant the complainant such a postponement as would aflord him a reason¬ 
able time to make the application unuer s. 52G of the Criminal Procedure 
Code andihis too, without determining wheliier the application to him 

was or was not a bona (ide one. As his order cf tl.e 19th November refus¬ 
ing the application is. in my opinion, illegal, all his subsequent proceed¬ 
ings in continuing to trv the case, and his order of sanction under s. 195 
of the Criminal Proceduie Code, which is based on his judgment in that 
case are null and void: and I recommend that these proceedings bo set aside, 
and that the Deputy Magistrate he directed to re-try the case from the 
point whore his action was illegal, viz., his refusal to grant the complainant 
time under s. 52G-A of the Criminal Procedure Code." 

Baboo Ainbica Chnrn Bose and Baboo Ashootosh Dey, for Palakdhari 

Mahton. 

Baboo Rajendra Nalli Bose, for the opposite party. 

The judgment of the Court (WiLSON and 0 Kinealy, JJ.) was as 
follows;— 

JUDGMENT. 

We agree with the Sessions Judge in thinking that in the proceedings 
in this case there has been such irregularity, and indeed illegality, that 
they must be set aside from a certain point. What appears is this : Two 
persons were ordered by the Deputy Magistrate to be discharged on bail, 
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Fru®;n mP olice Sub-Tospector wit-h regard to 
Pr^-iO. tho b;iil. There in the farsr. instance, it is necessary to point out wh^t 

CaniiNAT. impropriety of practice. According to the statement of 

Prr.-i-n ;i*- '^ouM seem that, under the practice in vogue in 
hUiM- that distrrct the decision as to the sufficiency of bail, when bail has 
bo(Mi ordered by the Court, is left to the Police Sub-Tnspecfor. That is 
clearly contrary to what is intended by the law. If the Court admits a 
man to bail, it is of course at liberty to call for a report from the Police 
as to the sulhciency of the bail, but the duty of deciding as to ifs su£5- 

the Court it^elf, and not with the Police. If 
1458J hat irreplarity had not been allowed to prevail, it seems very 
likely that the incidents which followed would never have happened If 
such duties are iiTegularly entrusted to the Police, two dangers are likelv 
to arise: farst, a Police Officer may sometimes he unscrupulous enough to 
take advantage of the power entrusted to him. as is alleged in the present 
case, for tlie purpose of extortion. On the other hand, the same irregular 
practice may lead to another evil, only second to the first, namelv, the 
bringing o false charges against Police Officers. If the Police were 
limited to their proper functions, both these dancers might be diminished, 
if not wholly avoided. The next thing that happened was that certain 
persons were tendered as bail, and were rejected hv the Police Officer who 
enquired into the matter. On the IGth of November a complaint was 
made by two people to the District Magistrate to the effect that the Police 
Officer m question had endeavoured to extort from them a sum of Rs. 50 

beloro ho would accept certain persons as bail.The order that 

was made by the District Magistrate is this; be referred in to Mr. Martin, 

JJ=’g'strate, for enquiry.That order was made on 

^10 ICth November, on tho same day that the complaint was made. 
Thou on the 18th of November there is another order bv the District 
iAlagistrate, also ^ntcen on the hack of the complaint, viz., “ Transfer¬ 
red to the file of Baboo R. A. N. Singh—yidc order sheet.".The 

^iso accordingly having been transferred to the file of the Second 

Dn.puty Magistrate It was called on on the 19th of November. On 

the 19th of November the complainants presented a petition asking for 
an adiournment sufficient to enable them to apuly to this Court fora 
transfer of the case from that Magistrate to another. That petition was 
refused in these terms: It was urged by the opposite party that the 
present charge has been goc up by conspirators, and the complainunt is 
mei^Iy a tool in the hands of other.s; that the consideration of this petition 

be deei red until after the cross-examination of the complainant. It is 

mged that the aiders of the complainant by obtaining postponement wish 

to have time to concoct evidence against- the accused. Ordered: that 

the consideration of this petition be deferred until after examination of the 
complainant. 

That was the order made on the 19th. and the complainant [459] 
was lequue leie and then to go on with his case, and certain witnesses 

wore examined.Then another order was made, apparently on 

le same ay, as follows : Consideration resumed after examination of 
complainant. Without expressing any opinion on the merits of the case 
at this stage^ of the proceedings, I find facts have been elicited from the 
complainants examination which would tend to show that he is a mere 
tool in the hands of others, and any posbnonement will be detrimental to 
the accused. ^ Ordered: tha.t the petition be refused." Accordingly, the 
complainant’s witnesses having been examined on the 19tb of November, 
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the matter waR ailjourne'l to the 21sb Novombor.On the 21sfc 1888 

of November the complainant put in a petition asking for some time to FE^iO. 
produce favtlier evidence, and the order unon t'lat application was tliis . p-.w.vAT 
“ At the instarice of the pleader for the defence the petitioner was asked 'CRIMINAL 
what were the contents of this petition. The petitioner said in this Refer- 
petition he prays for five or six days’ postponement to brin^ more ence. 
witnesses, and that this petition also contains a sUtemeut that he peti- “ 
tinned the Magistrate-Collector for the examination of his witnesses, and 
that he wired the High Court for the trial of this case by that llon’ble 
Court and it was ordered " thar, the Court does not think it necessary 
to go into the irrelevant matters alleged to have occurred four months 
before, which have no bearing ou ibe present case. The prayer of the 
applicant for sixdavs’ postponement to examine fresh witnesses for prose¬ 
cution is untenable, as he closed his case on I'Jth iustanb, and said that 
he had no other witnesses to examine. Application refused ” On the 
same day,the 21st, two witnesses for the defence were examined, and 
then the accused pe»soD was acquitted. On tbe same day an order was 
made directing Mrooeedings to be taken against the complainants for hav¬ 
ing made a false complaint.We agree with the Sessions Judge 

that on the grounds pointed out by him these proceedings are wholly 
illegal. Under s. 526-A. added by Act III of 1884 to the Criminal Proce¬ 
dure Code, we think the Sessions Judge is tight in saying that the 
Public Prosecutor, or the complainant or tbe accused, has the right to 
notify to the Court before which a case [460] or appeal is pending, before 
the commencement of the hearing of the case, that he intends to make an 
application to this Court to transfer the case from one officer to another ; 
and it he does so the words of the section are : “ The Court shall exercise 
the powers of postponement or adjournment given by s. 344 in such a 
manner as will afford a reasonable time for the application being made 
and an order being obtained thereon, before the accused is called on for 
his defence, or, in the case of an appeal, before the hearing of the appeal.” 

These words are obligatory ; and the refusal to grant the anplication was 
ill*>gal, and the whole of the proceedings that followed cannot be supported. 

The result is that, attar hearing those who have appeared on behalf of all 
parties, the Crown, the complainant, and the accused, we have no hesita¬ 
tion iu saying that the order recommended by the Sessions Judge should 
be made, vis., that the proceedings in this case from the 19th of Novem¬ 
ber. when the apulication lor postponement was made and refused, must 
be sot aside. The whole trial must be begun over again from that point; 
and of course the order directing the prosecution of tbe complainants for 
making a false complaint is set aside also. 

Order sei aside. 
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Chunilal {Defendant} v. Eam Kishen Sahu {Plaintiff.}* 

[28th March, 1888.] 

Specific Relief Act (/ of 1877), s. i2—Obstruction to alleged highway-Criminal 
Procedure Code, Act X of 1882, ss. 133. \81 — PnrUcs—EHdence Act, s. 42, 

An owner of land has a right to bring a >-uit under s. 42 of the Specific 
Relief Act against any ftne of the public who formally claims to use such lands 
as a public road, and who thereby has endangered the tiile of the owner. To 
.such a suit it is unnecessary to make the Secretary of State a party. 

f461] Such a suit is not barred by an order of a Criminal Court under s. 137 
of tbe Criminal Procedure Code. 

Khodatuksh Mundul v. Monglai Mundul (1) overruled. 

[F., 17 B. 293 (299) ; 6 Ind. Cas. 46 ; R., 2 L.B.R. 134 ; J5 C. 564 (574); 17 C.\V*.N. 
73=18 Ind. Cas. 67 (68J.] 


Reference to a Full Bench made by Mr. Justice Tottenham and 
Mr. Justice Norris. 

The facts in this case wore that the plaintiff, who was a tenant of a 
piece of land under the defendant No. 3, had obtained permission from 
him to build a thatched house on this land : and that defendant No. 1, 
one Chuni Lall, alleRinc that the land formed part of a public highway, 
took proceedings, through his servant, defendant No. 2, before a MagU* 
trate under a. 133 of the Criminal Procedure Code against the plaintiff for 
obstruction to the alleged highway : that the Magistrate in such proceed¬ 
ings passed an order absolute, under s. 137 of tbe Criminal Procedure 
Coda, directing the removal of this obstruction : and that tbe plaintiff 
thereupon brought a suit against defendants Nos. 1, 2 and 3 practically for 
the purpose of obtaining a declaration of his right to tbe land freed from 
any right of way. Tiie defence to this suit and the decisions of the lower 
Courts are set out in the order of reference, which was as follows:— 

Tlie plaint in this case alleged that the olaintiff had taken a lease of 
a small piece of land from the third party defendants, and with their 
consent had built tiiereon a thatched house which he used and occupied M 
a shop ; that tbe first party defendant, through bis servant, the second 
party defendant, had obtained an order from the Sub-Divisional Magis¬ 
trate for the removal of the house within a month, on the ground that it 
was an unlawful obstruction to a public way. 

The relief sought was a declaration that the defendants had no right 
to have the house removed, and, ‘on declaration of the right, the plaintiff’s 
possession over the land under claim may be confirmed, and the disputed 
house may be allowed to stand in its state.’ 

Defendant No. 1 pleaded that plaintiff had no right to come intotha 
Civil Court; that tbe suit ought not to be heard unless the public officials 
wei'e made parties; that the public had a [462] right to tbe disputed laud; 
and th at the decision of the Criminal Court was final and conclusive. 

n • u Bench on Special Appeal No. 2498 of 1886, against the decree ofBabfl 
Ori.«5h Chundet Chatterjee, Second Subordinate Judge of Tirhoot. dated 9 th August 

1886, affirming the decree of Baboo Gokhul Chand, MunsiS of Sitamarhi, dated a7ta 
February 1886. 

(1) 14 0. 60. 
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"Tho Munsiff framed tbe following issues 

Wbetber it is necessary to make the criminal authorities 

parly or not? . 

“Seconr?.—Whether the plaintiff's claim is cognizable by the Civil 

Court or not? ... • 

“T/firt?.—Whether the plaintiff has continued in possession of tbe pro¬ 
perty in suit by lawful authority or not.^ 

Whether the plaintiff is entitled to what he claims? 

"The REunsiff on tho authority of NilfcanthapaNalkapa v. The Magistrate 
of Solaptir Taluga (1) decided the first issue in favour of the plaintiff ; and 
on the authority of Uaj Koomar Snujh v. Shahebzada Roy (2). Balaram 
Chatrukalal v. Magistrate of laluga Igatpuri (3), and Makhan Lalbaha w. 
Makan Chora Saha (4) dockled tho second issue m favour of the plaiutiff. 
The third issue he also decided in favour of the plaintiff, finhng that the 
disputed land was not a public road ; and gave him a decree m terms oi the 

praver of tho plaint. . ^ i. .. v 

' “ The defendant first party appealed and contended that the suit was 

not cognizable by the Civil Court, and that the Munsiff’s decision upon 
the merits was erroneous. 

“ The Subordinate Judge ‘ found as a fact that the land in suit was 
the private property of the olaintiff as tenant of the mahk. 

“Upon the question of jurisdiction the Subordinate Judge said: 
‘The Civil Court has no jurisdiction to set aside the order of the Magis¬ 
trate but irrespective of that order it can try the question whether the 
land which formed the subject of such order is private property and not 
a thoroughfare or public phoe-Mutty Ram Sahoo v. ■l/o;l^ hall Roy (5). 
A bona fide question as to whether there ever was a public road m the 
place in question is raised in this case and it >8 for the Cml Courts to 
decide that question-.isfcar Mea v. Sahaara (6). Tbe decree of the Munsiff 
is substantially correct.’ u i. r 

“ On second appeal it was argued that the suit would not lie, 
[463] and reliance was placed unon tbe cases of Rooke y. Pearee Lall 
Coal Co. (7) and Khodabuksh Mundul v. Monglai Mundul (8). 

“ The question is one of considerable importance, and in view of the 
conflicting decisions of this Court, we refer the question to a Full Bench. 

“ The questions which we refer to a Full Bench are 

“ /-’irsi.—Will the plaintiff’s suit as at present framed lie ? 

“ Second.—If plaintiff’s suit as at present framed will lie, to what 

relief is ho entitled ? . a i. t oi. i. » 

“ T/itrd.—Will the plaintiff s suit lie if the Secretary of State for 

India be made a party defendant? , g, , u 

“ Fourth.—li the plaintiff s suit will lie if tbe Secretary of State be 
made a partv defendant, to what relief is the plaintiff entitled ? ” 

At the bearing Baboo Durga Das Dutt appeared for the appellant. 
The suit does not lie: the case of Baroda Pershad Moostafee v. 
Gora Chand Moostafe- (9) gave a reason for such suit not lying. 
IGhose. J.—Section 132 of the Criminal Procedure no doubt lays 
down that no suit will lie, but the section which deals with tbe order 
being made absolute contains no such restriction.] Under the old law 

(1) 6 B. 670. <2) 3 C. 20. 

(4) 11 C. 271. (5) 6 0. 291. 

(7) 11 W. R. 434 = 3 B. L. R. App. 43, 

(9) 12 W. B. 160=3 B. L. R. A. 0. 295. 
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no such suit would lie— Meechoo Chunder Sarcar v. liavenshaw (l). 
[Wilson, J.—The last paragraph of that judgment was unnecessary for 
the purposes of that case.] Rooke v. Pearce Lall Coal Go. f2) is to the 
same effect: see also Chinta Monee Bapoollee v. Digamber Mitter (3). 
The case of Khodahuksh Mxindid v. Monqlai Mundul (4) is similar to the 
present, and therein the case of Mutty Jlam Sahoo v. Mohi Lall Roy (5) 
was dissented from. With regard to parties, in Balaram Chatriikalal 
V. Magistrate of Talvqa Igotpuri (6) the Magistrate was made a party, 
and the Court directed th.e Secretary of State to be substituted in his 
place. U-‘lGOT, J.—Merely because under s. 37 of Bombay Act V of 
1879 it is necessary to do so.] 

No one appeared on behalf of the respondent. 


OPINION. 

[464] The opinion of the Court (Wilson, Tottenham. Norris, 
Pilot and Ghose, JJ.) was delivered by 

Wilson, J —W'e must take the facts before us to bo that the plain- 
till is the owner of a piece of land, that the substantial defendant alleges 
that that piece of land forms part of a public highway, that he took pro¬ 
ceedings before the Magistrate under s. 133 of the Criminal Procedure 
Code against the plaintiff for ol'struction to the alleged highway, and 
that an oruer absolute was made by the Magistrate under s. 137 
directing the removal of r.he obstruction. The present suit has been 
brought practically for the purpose of obtaining a declaration that the 
plaintiff is the owner of the land free from any right of highway. The 
questions referred to us are these:— 

[His Lordship here read the questions referred and continued.] 

It seems convenient to examine this matter under two separate 
beads, and to consider first whether, upon general principles, the oresent 
suit, either in its existing form or with any modifications, can lie, au^ 
what relief, if any, can be given in it; and, secondly, to consider whether, if 
so, the suit is barred by the provisions of the Criminal Procedure Code, or 
by the proceedings which have been taken under it. 

With regard to the first of these questions, it may be useful to premise 
that by the common law of England there are three distinct classes of rights 
of way and other similar rights. First, there are private rights in the strict 
sense of the term vested in particular individuals or the owners of parti¬ 
cular tenements, and such rights commonly have their origin in grant or 
prescription. Secondly, there are rights belonging to certain classes of 
persons, ceitain portions of the public, such as the freemen of a city, the 
tenauts of a manor, or the inhabitants of a parish or village. Such rights 
commonly have their origin in custom. Thirdly, there are public I'igbts 
in the full sense of the term which exist for the benefit of all the Queens 
subjects : and the source of these is ordinarily dedication. 

It is unnecessHry to enquire whether the mode of acquiring eaob of 
these classes of rights is necessarily the same in all cases in England' 
and in India. But it is, I think, important to remember that these three 
classes of rights exist in the one [465] country as well as in the other. 
The first class, strictly private rights, we are all familiar with. The third 
class, public rights, are of frequent occurrence. The second class, of rights 

(1) 11 B.L.R. 9 = 19 W.R. 345. (2) 11 W-R. 434 = 3 B.L.R, App. 43. 

13) 10 W.R. 409 = 2 B.L.R.S.N. 15. (4) 14 C. 60. 

(5) 6 C. 291. (6) 6 B. 672. 
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belonging’to a ijorbion of the public, are also to be found in India. They 
are expressly recognised by the Legislature in s. 42, Illustration A, and 
8. 54, Illustration P, of the Specific Rt-liof Act. It is specially important 
that this class of rights should be clearly understood and borne in mind 
in a country like India, where interests of the most essential importance 
depend so largely upon custom. And I am not sure that the existence of 
this class of rights has not sometimes been overlooked. I think there is 
reason to suspect that, in some cases, ways and other claims of a like 
nature have been treated as public rights, when perhaps they might have 
been both more correctly and more conveniently regarded as village ways 
and village riglits ; more correctly, because I tbiuk there is reason to 
suppose that such village roads as distinguished from public roads are of 
verv common occurrence: more conveniently, because, as I jhall show 
later, there may be more easy civil remedies for treating questions of 
village roads than questions relating to public roads. 

With regard to private roads strictiv so called, the orovisions of the 
law for asserting rights of way on the ouo hand, or resisting them on the 
other, in the Civil Courts are too well known to require detailed consi¬ 
deration liere. With regard to rights vested in classes, it is unnecessary 
to enquire for the present purpo-e how far the same civil remedies are 
available on the one side and on the other, as in the case of strictly 
private ways. Bub it is, I think, imuortaut to observe that there are 
some additional remedies certainly open. First, wlieie such a right is 
claimed, it would seem that a member of the clas.s entitled might, hy 
taking the proper steps under s. 30 of the Civil Procedure Code, obtain 
permission to sue, on bohaii of himself and the other members of the 
class, any oue who disturbed or sought to disturb the right of way. Upon 
the other hand, iu s. 42, Illustration A oi the Specific Relief Act, it seems 
to be distinctly pointed out that where such a right is claimed, a suit will 
lie by the owner of the soil for a declaration negativing the right, and I 
presume under s. 30 of the Civil Proceduro Code [466] a suio might be 
so brought, with the permission of the Court, against one or more mem¬ 
bers of the class as representing ihe rest. Section 54, Illustration P of 
the Specific Relief Act, further shows that if the owner of the soil 
obtained a declaratory decree against sovoral villagers negativing a right 
of way, this would be good ground for restiainiug by injunction suits 
subsequently brought by the others. Again, a remedy is probably given 
for preventing the infringement of sucli a right of way under s. 133 and 
the following sections of tbe Criminal Procedure Code, no loss than in the 
case of a public way in the full sense of the berm. 

When we turn to the c iae of public ways in the full sense of the 
term (and tbe present case falls under that heading), it is not quite so 
easy to say what remedies are open in the inrerest of the public on the 
one side and on the other side of the owner of the land who denies the 
public right. Certain suggested classes of suits directly connected with 
proceedings such as those which in this case have taken place before the 
Magistrate may be very briefly dismissed, hut I shall consider them one 
by one. In the first place, it is plain both on principle and authority that 
DO suit wilt lie to set aside the Magistrate’s order. It is sulhcient on this 
point bo refer to tbe cases of Ujalamayi Dasi v. Chundra Kumar Neogi (1) 
Mutty Ram Sahoo v. Moti Lall Hoy (2) and Rooke v. Pearee LallCoal Co. (3), 
Nor can the plaintiff sue tbe Magistrate personally, for the Magistrate 

(1» 4 B.L.H. P. B. 24. (2; 6 C. 291. (3) 11 W.R. 434 = 3 B. L. R. App. 43. 
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lias only acted in the discharge of his legal duty in a judicial charac¬ 
ter. For this may be cited Ujalaviayi's case cited above and Meechoo 
Chnndcr Sircar v. liavenshaw (l). Nor can the person who institutes 
proceedings be sued for damages, for he has only set the law in motion. 
For this, may be cited Chinta Monee Bapoolee v. Bigamber Mitter (2). 

Bub putting all these forms ot suit aside as out of the question, it 
remains to consider whac remedies there are on one side and on the other 
for frying file question of the existence of a public right of way. In the 
Bombay Presidency no difliculcy arises P67] because by s. 37 of the 
Bombay .U-t V of 1879 the soil of public roads is vested in the Secretary 
of State. Accordingly every question of highway becomes of necessity a 
(piestiou of conflicting titles to the soil, and can bo treated as such. The 
case is probably much the same in Calcutta by reason of s. 189 of the 
Calcutta Municipal Consolidation Act, 1876, which vests the soil of public 
streets in the Commissioners, and perhaps also in Mufussil Municipalities, 
under s. 30 of Bengal Act III of 1884. But there is no such law appli* 
cable to the Province of Bengal generally 

If any one obstructs a public highway he may be liable to a criminal 
charge of nuisance under s. 283 of the Penal Code, or of mischief under 
s. 431, if the circumstances be such as to sustain either of these charges. 
Any one who sustains special injury by reason of an obstruction to a 
highway may bring a suit, claiming damages, and any other appropriate 
relief. And further, under s. 133 and the following sections of the Criminal 
Procedure Code, summary proceedings may be taken by a Magistrate to 
prevent or remove any such obstruction injurious to the public. 

On the other hand, if a man owns land and anybody trespasses upon 
it. claiming a right to use it as a public highway, there can be no doubt 
that a suit for damages will lie. Under suecial circumstances, and if the 
injury likely to result were of a grave nature, I presume an injunction 
might be granted to restrain the threatened invasion of a man's property 
under a claim of public highway. Neither of these remedies is available 
under the circumstances of the nresenb case. But I can see no reason, on 
principle, why a suit for a declaration of right should not lie, under s. 42 
of the Specific Relief .-^ct, on the part of an owner of land, against any one 
who has formally claimed to use the land as a public road, and thereby 
endangered the title of the owner. Such a suit could not have been main¬ 
tained before the Specific Belief Act, because no consequential relief 

could have been claimed, and on this ground the decision proceeded in 

Madhuh Chunder Gooho v. Kumla Kant CMiekerbutty (3). But the law 
upon this point has been altered by that Act. It is true that the declara¬ 
tion sc [468] given would be absolutely binding only on the defendant to 
the suit, but it may be that no one but the defendant raises any claiin 
adverse to the plainr,iff, and that a decision binding upon the defendant will 
be sufficient for the plaintiffs protection, and if so, I do not see why he 
should not have such a declaration. Moreover, though such a declaration 
would not be conclusive against a stranger, it would be admissible against a 
stranger under s. 42 of the Evidence Act; and if the suit were fairly and 
properly conducted, the decision would, I think, be practically conelnsive 
in any subsequent proceeding. It should be remembered, too, that exactly 
the same inconvenience or defect would occur, either in this country or in 
England, if the suitwere one complaining of an actual trespass, in which 

(1) 11 B. L. R. 9 = 19 W. R. 345. (2) 10 W. R. 409=2 B. L. B.B. N. 16* 

l3j 6 B.L.R. 643 = 15 W.R. 293. 
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the defendant justified his act under a claim to use the place in question 
as a public ro id. and if his claim wore rejected. If such a suit as this 
does not lie, there seems to be no provision in the law by which a man can 
establish his title to enjoy his own lanil freely, as against one vvho claims 
to use it as a highway, and that is a state of things which I think we 
should not accept as tlie law, unless we are constrained to do so. 

The second branch of the enquiry is whether, assuming such a suit 
to lie on general principles, it is barred by the provisions of the Criminal 
Procedure Code or by the ornceediogs which have tak*‘n place under them. 
It has been decided by a Full Bench in liij Koomar Singh v. Shnhebzada 
A’o!/( 1) that the existence of these provisions is not a bar to a suit brought 
for an obstruction on a highway by a person who has sufi'ered special 
damage, and I think it clear tliat it cm no more be a hirtoa suitofthe 
converse kind brought to negative the existence of a highway. 

Toe quf^stion remains whether the proceedings that have taken place 
before the Magistrate are a bar to this suit; in other words, whether an 
order absolute by a Magistrate for tne removal of an obstruction from a 
place held by him to bo a highway is final and conclusive upon the 
([uestion of liighwav or no liighway. The decision of a Magistrate in a 
[469] summary proceeding is not, I think, ordinarily final and conclusive 
on a question of title, and does not exclude the jurisdiction of the Civil 
Courts to enquire into the matter, unless the intention of the Legislature 
that it shall have such edoct is shown. In the present case, no such 
intention is expressly declared, and such indications of intention as are 
to he found seem to me to point in the other direction. It is expressly 
said that a preliminary order under s. 133 is not to be called in question 
by a Civil Court, and that no suit shall lie (which means I apprehend no 
suit for diimagesj for anything done in good faith under s. 140 or s. 142. 
But nothing is said as to the order absolute which, if anythiog does so, 
affects the title. 

The authorities upon this point appear to stand thus; Act XXI 
of 1841 difl'ered much in its language from the sections we now have to con¬ 
strue, especially in that it gave an appeal from the Magistrate’s order. 
Under that Act there was some conflict of decision as to whether the 
Magistrate’s order precluded a civil suit to try the existence of a 
highway. In The Government v. Choonee Lall (2) it seems to have 
been thought that such a suit would not lie, and the same view was taken 
it) Prankishen Surma v. Jiamrooder Surma (3), and apparently in Eedar- 
nath Mookerjte v. Parbutty Peishiar (4). On the other hand, in Anundmohun 
Khan v. Roy Shambhoonath Chuckerbuttee 15), it was held that a civil 
suit lay to establish that a place was not a highway which the Magis¬ 
trate had held to be one, and this was followed in Sham Dons v. Bhola 
Doss (6). 

Under 8. 308 of the Criminal Procedure Code (Act XXV; of 1861, 
there was again some conflict of opinion. In Dhakas Ram Sahoo v. 
Ghummun Ram (7) the question was treated as an open one, but it was 
said that if a suit lay the Government must be a party, a view also thrown 
out in the case cited from the Sudder Dewanny Adawlut, 1858. In Azee- 
zoolleh Oazee v. Bunk Beharee Roy (8) and in Ram Shodoy Ghose v. Juttad- 
haree Holdar (9) [470] the jurisdiction of the Civil Court was expressly up- 
held. Some observations of Peacock. C. J., in Boroda Pershad Moostafet 


(1) 3 C. 20. 

(4) 2 W.R. 267. 
l7) 7 W.R. n. 


(21 S.D.A. (18531 929. 
(6) 8 D.A. (1658) 938. 
(9) 7 W.R. 48.i 


(3) Marsh 214 = 2 Haj 86 
(6 j I W.R. 324. 

(9) T W.R. 96. 
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1888 V. Gora Chand Moostnfee il) are rather against the jurlsi^iction and in 
M.vKcn 23 Mecdioo Chnnder Sarcar v. Raoenshaw (2) CoUCH, C.J., expressed a decided 
opinion that a Macisbrate's decision bars a civil suit. 

Under the Code now in force in Khodabuksh Mundul v. Monglai 
Miindul (3) PiiiNSEP and Bevleley, JJ., decided that a civil suit is 
barred by the ilagistrate’s order. On the other hand, in this Court, 
White and Field, JJ., inMotiy Ram Sahoo v. Mohi Lull Roy (4), held 
that the Magistrate’s decision did not preclude a Civil Court from enqui¬ 
ring into tiie question of title. And in the Bombay High Court this view 
has been repeatedly accented, both under the earher and under the pre¬ 
sent Acts. It was lakeu by Mklville and KeMBALL, JJ., in Lalji 
Ukheda v. Joivha Donba (5): by WKSTROPr, C.J., and F. Melville. J., 
in Nilkaiilhapa Malkapa v. Magistrate of Sholapur (6); and by MelvilLE 
and Wli.ST, JJ.. in BuLaram Chatrukalal v. Magistrate of Taluqa Igat‘ 
pun (7). 

I should answer the nrst question referre 1 to us in the affirnaative. 
I should answer the second by saying that the declaratory decree given 
is correct. Tue third and fourth I should answer by saying that the 
Secretary of State could not properly be made a party. And I should 
dismiss the appeal without costs. 

T. A. P. Appeal dismissed. 


15 C 471 (P.C.) = 1S l.A. 18 = 12 Ind. Jur. 172=5 Sar. P.C.J. 121. 

[471] PRIVY COUNCIL. 

PRESE^T: 

Lord Fitzgerald, Lord Hobhoitse, Sir B. Peacock, and Sir B. Couch. 

[On appeal from the High Court at Calcutta.] 

Kali Peeshao and others {Plaintiff) v. Anand Roy and 
OTHERS [Defendants). [30tb November, 5th and 7th December, 1887.] 

Qhatwali tenure—Ghativali tenure in Bhaqulfwre—GhatwtiVs right of alienation^ 

Sale of ghatwaVs estate in execution of decree against him. 

Gbalwah tenures are rendered by tbeir origin and incidents distinct in some 
particulars from other inheritances, and to them the law of the Mitabsbara. to 
its full extent, is not entirely applicable ; yielding, in tbeir case, to a custom, 
though only to tbe extent of the custom proved. 

On a question whether the sale of a ghatwali tenure in the Kharagpote zemio- 
dari, in Bhagulpore, in execution of a decree against the ghatwal. had transferred 
tbe inheritance as against tbe ghitwal'sson: Beld, in regard to a proved 
custom, that tbe ghatwali was not inalienable, bat might be aliened by the 
ghatwal, or .sold in execution of a decree against him. if such alienation was 
assented to by the zemindar, this power of alienation not being limited to tbe 
life-interest of the ghatwal for the time being, but forming part of his right and 
title to the ghatwali. 

[R.. 31 C. 763 = 12 O.W.N. 193 = 5 C L.J. 583. 

Appeal from a decree {Jlst April 1884) of the High Court (8) 
reversing a decree (l3th February 1882) of the Subordinate Judge of 
Bhagulpore. ^__ 

(1) 12 W. R, 160 = 3 B. L. R, AC. 295. (2) 11 B. L. R. 9 = 19 W. R. 

(3) 14 C. 60. (4) 6 C. 291. 8 B. H.C.R. A.C. 94. 

(61 6 B, 670. (7» 6 B. 672. 

(8) 8ee Anand Rat v. Kali Prosunno Singh, 10 0> 677. 
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The question on this appeal was whether the sale of a gliabwaii 
tenure in execution of a decree ajiainst the ghatwal ouoratod to transfer 
to the purchaser the whole interest therein, or only the interest of the 
ghatwal, judgment-debtor, for life, as against his son. 

In the suit out of which this appeal arose the plaintiffs claimed 
a ghatwali mehal, named Kharna, in the zemindari of Kharagpore, zillah 
Bhagulpore, of whicii Raja Lilanand Singh was zemindar, consisting of 
twentv-two mouzahs. 

The grounds of the claim wore the right of Tekait Kali Pevs-iiad 
Singh, the first plaintiff, as the son of Tikait Meghraj Singh, formerly 
ghatwal of Kharna, to the ances’ral estate. This was under the Mitiikshara, 
by which it was alleged [472] that the family was governed, coupled with, 
and modified by, a custom giving the ghatwali to the eldest son alone. 
Kali Pershad, as it was claimed by him and others making title through 
him, on his birth in 1833, acquired an interest jointly with his father, 
who was then in possession and who died in 1871. 

Meahraj in 1858 boirowel money of .-Vlam Roy, the father of the 
first defendant, who in execution of a decree for the debt caused to bo 
attached and sold in execution, on Kith August 1868. Moghraj's interest 
as ghatwal of Kharna, Kali Pershad alleged that ho, by inheritance, had 
obtained a right to the permanently-assessed ghatwali of Kliarna. which 
was an istomrari mokurari tenure, under a custom ol imnartibility and 
primogeniture; no more than his father's life-interest having passed to 
the purchasers at the sale of 1868. 

The defence, so far as is material to this report, was that Mogliraj 
had the full proprietary right in Kharna, sufficient to enable him to 
sell, or transler, the whole estate, and not merely a life-interest. 

Acquiosceoce on the part of the son was also set up; and it was 
alleged that his interest, he being bound by his father's debt, was sold at 
the execution sale. Also, that the mehal h id been purchsed subject to a zur^ 
i-pesh(ii lease, forming a mortgige for P.s. 4,923, executed by Meghraj, 
and notified at the sale, which mortgage the clofondants had paid off. and 
had thus gamed a lien against the plaintiffs. 

The issues now material raised questions as bo what was the tenure 
and the custom of succession; also, whether the ghatwal holding possession 
had the sole right of transfer, and whether the son had any interest in the 
ghatwali during his father’s possession of it. 

At the hearing before the Subordinate Judge, Hafiz Abdul Karim, 
Khan Bahadur, it appeared that mehal Kharna, With three other mehals 

_Pabharkara, Kalsakraand Chundwara—were granted in 1780 by the then 

zemindar of Kharagpore to Ajit Singh, the ancestor of the plaintiff', to hold 
on tbe condition of his rendering service as a ghatwal. The original sanad 
was not forthcoming, but the nature of the ghatwali tenures of Kharagpore 
was stated in a judgment of the Judicial Committee in Lilanand Sinyh 
[473] V. The Government (1), which related to mehal Dhamsain, situate 
in the same zemindari. In that case the Government sought to maintain 
the claim to resume the ghatwali tenure, on the ground that under the 
prevailing system of administering the country ghatwali services were no 
longer necessary. This claim of the Government was held untenable, tbo 
right of resumption no more existing in regard to ghatwali tenures than 
others, rnwrely because the services formerly required were required no 
longer. The order of Her Majesty in Council was taken as governing the- 
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ciise of other mehals affected by similar incidents, among which was. 
included niehal Kbarna. 

Subsequently, the zemindar endeavoured to resume the gbatwali 
tenures. His suit in respect of mehal Kharna was dismissed, and no settle¬ 
ment was made between him and the ghatwal, who accordingly continued to 
hold iinderhis ancient right. The decision in the dispute as to the respective 
rights of the zemindar and the ghatwal, was given in the suit relating to 
mehai LilanandSimih v. Thakoor ]\Iimoorinjj7i7iSingh{\), in which 

case it was decided that the gbatwali tenures were not granted as remu¬ 
neration to hired servants, resumable upon the services not being required, 
but were granted, and were held, upon grants at a fixed rent, subject to 
certain services to bo rendered by the grantee : and that so long as the 
holders of these grants were able and willing to perform the services, the 
tenures could not be determined, whether tbe services were actually 
required or not. The tenure in that case was held tc be hereditary, a 
usage to that effect being coupled with the terms of the original grant. 
This decision in reference to mehal Kakwara was taken by the High 
Court as an example for the case of mehal Kharna in an appeal, decided 
on the 29r.h June 1865, vit., Mrohrnj Sviq v. Lilaiinnd Singh, which was 
not on tbe record of this appe d, (though its effect was stated by the 
Subordinate Judge in his judgment) aud was not reported. 

The judgment of the Subordinate Judge related to two principal 
matters, one being the incidents of the tenure, and the other [474] the 
rights of the parties therein. With regard bo the incidents of the tenure, 
he held that the ghatwali tenure of mehal Kharna was an ancestral estate, 
held at a perpetually assessed jumma by the father of the plaintiff, joined 
to which was also the condition of the performance of service, and that so 
long as be was ready to sr3rvo, the zemindar had no power either to dispos¬ 
sess him or to enhance the rent, aod that no alteration in this had occur¬ 
red. He also held that the tenure was indivisible apparently as an inoideot 
of the tenure rather than as a custom in the family of the tenant; also 
that it was transferable subject to the approval of the zemindar, but that 
no such practice, or usage, as that the holder should have absolute power 
to alienate as an incident of his ghatwali tenure, had been proved. 

In reference to the rights of the present parties in the tenure in ques¬ 
tion, tbe Subordinate Judge held—6rsb, that it was not disputed that the 
family of Meghraj Singh was governed by the law of the Mitakshara; 
secondly, that, though the possession of the ghatwal for the time being was 
exclusive, he had no right, after the birth of a son, to alienate without the 
consent of that son ; thirdly, that the debt was Meghraj’s own, incurred 
by himself, and the suit, and decree therein, were against him alonSi- 
fourthly, as the result of the above, that only Meghraj's right and interest 
in the mehal for his own life bad passed at the sale in question. 

Having regard to these points, the Subordinate Judge held that the 
share of Meghraj, the judgment-debtor, being in the Judge’s opinion 
only one-third of the ghatwali, was all that had passed to the purchaser; 
and that tbe appellants wore entitled to recover the remaining two-thirds, 
subject to payment by them of two-thirds of the money advanced on the 
zur-i-peshgi lease. 

With regard to mesne profits, the appellants were referred to another 
suit, as they had not claimed them in this. 

(I) bup. Vol I. A. 181 = 13 B.L. R. 124, in which the judgment of the High Courtf 
reported 3 W. R. 84, was afQrmed. 
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Both parties appealed from this decree, the defendants contending 
that the ghatwal had, as an incident of his tenure, full power of aliena¬ 
tion, notwithstanding the existence of a son. The plaintitl'a, on the 
other hand, in their memorandum, contended that, upon the finding of 
the Court below as to the facts, the whole estate should have b^en decreed 
to them with possession as from the date of the death of Meghraj, the 
father. 

[475] The High Court ('ToTrRMIA.M and Nourts, JJ.) in its 
judgment (1) did not diss^^'Dt from any of the findings of the lower Court as 
regards the sale, or as regards the law and usages governing the plaintiffs 
family. They disposed of the question whether the ghatwali tenure was 
in its nature aliouable. They held that it was alienable if the /^emindar 
consented to the alienation, and that this consent might be implied. 
The rules of descent declared by the Mitakshara were not applicable. Tbo 
suit was by the High Court dismissed with costs. Tne judgment, having 
been reported at length, need not be here further staled. 

On this appeal,— 

Mr. T. II. Cowie, Q.C., and Mr, H. Cowdl, for the aopellants, argued 
that the ostaio that was alienated was only the right, title, and interest 
of the then ghatwal in mehal Kharna. The zemindar’s approval was an 
essential condition to a transfer of the ghatwali. and such a restriction 
limited the right of the ghatwal to alienate. In the appeal, relating to 
mehal Kdk'Jvurd—Liianand Stpjjh v. Thakoor Munoorunjitn Singk (2)—the 
decision was that the ghatwali wa^ not granted merely by way of wages 
to an hereditary servant, but to be held as upon a grant at a fixed rent, 
subject to certain services ; and whether the latter were required or not. 
the tenure could not be brought to an end so long as the holder was able 
and willing to perform them. The tenure was hold to bo hereditary, a 
ucage being couuled with the terms of the original grant. The decision in 
reference to mehal Kakwara had been held bv the High Court applicable 
to the case of Mehal Kharna in Mcghrai Singh v. Rnja Lilanand Singh (not 
reported) on the 29bh June 1865. In Uarlal Singh v. Jeraumn SinghiS) a 
ghatwali in zilla Birbhum was held not divisible on the death of a ghatwal 
among his heirs, but to devolve upon the eldest son. Reference was made 
also on this point to Tcetoo Koonwuree v, Surwan Singh (4^ ; and Sarluk 
Chunder Deyv. Bhagtn liarul Chioider Shigh (5). 

[476] As to the disallowance of resump'.ion by the zemindar, ref- 
orencelwas made toKolodeep NarainSingh v. Mahadeo Singh (6j; Lilanand 
Singh v. Thakoor Mnnooruniun Singh (2); and Nilmoni Singh v. Bakra 
Hath Singh (7). In regard bo the general effect of the Mitakshara rule of 
inheritance, Chowdhry Chintamun Singh v. Nowlukka Kunwari (8) and 
Raja Rup Singh v. Rani Bawii (9) were referred to. 

It was not contended that the ghatwali tenure was inalienable because 
it was impartible, impartible estates not being inalienable merely on 
account of their impart'bility—see Udnya Aditya Duh v. Jadiib Ball Aditija 
Deb {10}. But it was contended that, as the estate was impartible, the 
judgment-debtor’s interest therein could not, under any circumstances 
have been represented by one-third or any other share ; and as bo Megbraj’s 

(II IOC. 6S0. <3) Sup. Vol. I. A. 181 = 13 B.L.R 124. 

(3> 6 Set. Rep. 8. D A. 169: In ed. of 1873, p 204=7 I.D. (0.8.)829. 

(4) 8.D.A, (1863) 765. :6’ 8.D.A (185.3) 900. 

(6) B.L.R. Sup. Vol 549=6 W.R. 199; affirmed. 11 B.L.R. 71 = 14 M.I.A. 247. 

(7) 9 LA. 104 = 9 0.187. (8) 21.A. 263 = 1 0. 153. 

(9) U LA. 149=7 A. 1. (10) 8I.A.24H=8 C. 199. 
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inferesf, his proprietary ripht was that of a member of a joint family in the 
joint family estate, coupled with and controlled by the right, which was a 
customary one, of exclusive possession during his life. It was this right 
alone which passed at the sale. 

It was further contended that only the right, title, and interest of 
Mcghraj Singli in roehal Kharna were expressed bv the sale certificate to- 
h^vo bnsn sold, as well as by the execution proceeding bo have been 
lUtached. Thus the rieht, tide, and interest were limited to the right of 
|)os«-^ession during liis life. Whether the Mitakshara law was referred to, 
or the nature of the teflure only was considered, the interest of the son 
was not transferred. On the death of the father the son succeeded, and 
heid the tenure, subject to readiness on his part to perform the services 
now in fact no longer required. This impartible tenure aho was alienable 
only with the consent of the zemindar, even for the life-interest to which 
the righti of the ghatwal extended. Tlie zemindar had the right to resume 
if tlie conditions of the tenure were broken, and his consent to an aliena¬ 
tion, whether express or [477] implied, did not operate to extend the 
ghatwal’s power to transfer; but, in effect, to limit it. Reference was 
made to Knatoora Koomardc v. Benode. Bam Sc/n (l), in which it was held 
that these tenures were not liable to attachment in execution of decree: 
and in regard to what passed upon sales of famdy estate in execution 
generally. Ummarain Singh v. Petium Singh (2) and Simhhiinath Pande 
V. Golnh Singh (3) were cited. 

Mr. R, V. Dogne, for the respondents was not called upon. 


JUDGMENT. 


Their Lordships’ judgment, on a subsequent day (7bh December.', 
was delivered by 

Lord Fit/.ger.yld. —The appellant, Tekait Kali Pershad Singh, son 
of Tekait Meghraj Singh, deceased, instituted this suit on the 7bh of April 
1881 against Dhanraj Roy. son of Alam Roy, deceased, and several 
others, to recover possession of the ehatwali mehal Kharna, comprising 
22 mouzahs out of the mehals Kharagpore, which he alleges to be his 
ancestral ghatwali right. 

The plaint, viter alia, alleged that the family of the plaintiff was 
governed by the Mitakshara law. but subject to a farnily custom that 
the eldest son became the malik without dividing with the other brothers, 
who are entitled to maintenance only, that the Tekait Meghraj was in 
possession, and that plaintiff No. 1, his eldest son. was boro in Aughran 
1241, and thereupon acquired a right with his father in the mehal; that 
Tekait Meghraj, Nviihout the consent of the plaintiff No. 1, who had then 
attained his majority, under the bond dated the 26th Cheyt 1265, borrow^ 
ed the sum of Rs. 1,300 from Alam Roy, ancestor of the defendants 
Nos. 1. 2, and 3 : that the aforesaid Alam Roy, on the basis of that bond, 
obtained a money decree against Meghraj without making the plaintiff 
No. 1 a defendant, on the 18th July 1862 ; that on the sale in execution 
of that decree he got only the right and share of the said Tekait in the 
ghatwali mehal of mouzah Kharna sold by auction, and he purchased 
them himself at a reduced price, that is, for the sum of Rs. 3.525 on the 
13th July 1868; that Tekait Meghraj died in the month of Bhadon 
1278 Fusli {that is. August 1871); that the plaintiff, [478] agreeably 
to the usage of the family, governed by the Mibakshara-law, acquired 


(I) 4 W. R. Mis. 5. 


(2) 20 W, R. 189. 
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the right of direct possession in respect of tho whole of mehal 
Khai'iia aforesaid, since tiio death of the said Tekait. The defend¬ 
ants in their written statement, denying mo^t of the allegitions in the 
plaint, specially contended that the plaintiff had not any joint estate with 
his fattier, who was the s iloprourietor ; tint the ivstricldons on the Mitak- 
shara law did not affect the est ite or the sale in question, and that the 
particular nature of the ghatwali tenure, which was based on a'-tual service 
is contrary to the joint rivhb of the sons ac^-ordmg to the Mit ik>hara law. 
The defendants further relied on tlieir title under tho execution sale, and as 
to the allegation of the plaintifi that fhe property was sold for a trifling sum, 
they uoinie I out that it was soM sabjeeb to a zuri-i-peshgi leise, which is 
in efloct a mortgage for \U. 4.923. which the riuichascrs had to redeem; 
that iocumbranco had been created by Meghraj. 
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There were bhirte^m i-jsiics. hut for the purnoses of blie present appeal 
it is only neces-iary to refer to O ie question, tuc.. Wl^ab did the defend¬ 
ants purchase, and wnat right did they obtain in mehal Kharna as 
purchasers under the sale in execution of the decree ? 

Tlio derision of the Subordinate Judeo of Bhagubore was given on 
the 13fh February 1H82. It occupies 23 large and closelv printed pages 
of the record. It exhinirs groat care and resfarc.b. and is very full and 
very learned, but as it his been reid at full length in the discussion at 
the bar. it is not neces-ary t> obs-^rvo upou iis reasoning. The decision 
of the Subordinate .Judge is ; That the claim of tlie plaintiffs in respect 
of bwo-third>’ share of m*dial Kharna he decreed ; that the plaintiffs do 
get possession of tlie afoio-said two-tfnrds share on pa\inont of two- 
thirds’ of the amount cverod by the previous mortgage, amounting to 
Rs. 3,282. and ibispf'cular in this respect that it is inconsistent 
with the case of ulaiutiff an<l equally so witli the defcnco. It the 
plaintiff was entitled to relief on the case he has made, it was by a decree 
for the possession of the whole of tlie mehal Kliaina. 

Both parlies wore d'ssatisflod, and both parties appealed to the High 
Court. The decision of tho High Court was given on the appeil, of the 
defendants on the 21st of A: ril 1884. and was that the plaintiffs’ suit be 
dismissed with costs. 

[479] The High Court justly criticises the inconsistencies of the cases 
of both parties on the pleadings, and tho peculiarity of the decision of the 
Subordinate Judge, and adds: "The tenure being undoubtedly a ghatwali, 
the lower Court, w i think, made a mistake in attempting to apply bo the 
case the rules of the M taksharalaw.” Their Lordships road this obser¬ 
vation as confined to the Mitakshara rule by which a son when born 
takes a share equally with his father. The High Court then proceeds: 
" We concur with the counsel for the appellants in his contention that, 

in dealing with a ghatwali, the Court must have regard to the nature of 
the tenure itself, and bo the rules of law laid down in regard to such tenures 
and not to any parbiculir school of law. or to the customs of particular 
familie.s. The incidents of a ghatwali tenure are the same, whether the ghab- 
wal be a Hindu or a Mussulman,or a folloNver of any other system of religion; 
and the same ghatwali might be held successively by persons governed, 
as to other property by totally different rule« of law. A ghatwali 
is created for a specific purpose, and has its own particular incidents.” 
The High Court, continuing its reasons, adds: " The real and only 
material questions for us to decide are, first, whether the sale of this 
ghatwali in execution of a decree against the ghatwal was invalid and 
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liable to l)e set aside by reason of the tenure beiog in its nature ioalien- 
iiljle , and, second, if the alienation was bad, are the present plaintiffs 

entitleri to recover the property ? The second question also involves one 

of iiniitation.” Their Lordships will deal with the 6rst question alone. 

The High Court, after considering the authorities which it deemed 
to bo applicable, and pointing out the difiference between the two 
clas-sess of cases where the ghatwal is apuointed by and holds direct under 
the Government and protected by Ordinances as in the Birbhum cases, 
and where lie is appointed by and holds under the zemindar who retained 
in his hancis the power of appointing and the power of dismissing the 
ghatwal in case of non-performance of his duties, goes on to say: 

We think we must hold upon the authority of the cases, and upon the 
evidence of many such transfers having beeneifected[480]anduDquestioned. 
as well as in consideration of the long silence of the present plaintiti No. 1, 
and the silence, too, of iiis father while he live<l, that a Kharagporeghatwali 
is transferable if tlie zemindar assents and accepts the transference; 
and in the present case we think the lower Court was justihed in boldios 
that the zamindar in making no objection within twelve years of the 
sale acquiesced in it., and tliat the transfer was therefore one which the 
Court ought to recognise. And looking to the fact that the purpose for 
which the Kharagpore ghatwalis were created no longer exists, we should 
greatly regret being comnelled to come to the contrary conclusion. We 
accordingly decide the first question in favour of the defendants, appel¬ 
lants, and hold that the sale was not invalid by reason of the inalienabi¬ 
lity of the ghabwali tenure. The plaintiffs appeal against that deci¬ 
sion. 


Their Lordships are of opinion that the doctrines of the Mitakshara, 
which govern in some districts the Hindu law of inheritance, are not 
to their full extent applicable to a ghatwali tenure. By the general 
Hindu law of inheritance, where the Mitakshara does not prevail, the 
heirs are generally i^elected because of tiieir capability to exercise certain 
religious rites for the benefit of the deceased Where, however, the 
Mitakshara governs, each son immediately on his birth takes a share equal 
to his fathei in the ancestral immoveable estate. Having regard to the 
origin and nature of ghatwali tenures and their purposes aud incidents as 
established by decided cases, most of which have been referred to in the 
course of the argument, it is admitted that such a tenure is in some parti¬ 
culars distinct from, and cannot be governed by, either the general objects 

of Hindu inheritance as above stated, or by the before-quoted rule of tb® 
Mitakshara. 

It is admitted that a ghatwali estate is impartible—that is to say. not 
subject to partition ; that the eldest son succeeds to the whole to the ex¬ 
clusion of his brothers. These are propositions that seem to exclude the 
application of the Mitakshara rule that the sons onbirth each take unequal 
estate with the father and are entitled to partition. The allegation, too, that 
the estate is not in the whole or in part alienable, or, if alienable, is only 
so for the life of the alienor, must largely depend on local and family 
[481] custom, and such custom, if proved to exist, may supersede the 
general law, though in other respects the general law mav govern the 
relations of parties outside that custom. Thus the rules of the Mitakshara 
yield to a well established custom, though only to the extent of that 
custom. 

The question then which their Lordships have to consider and decide 
is whether the sale and transfer of azemindari ghatwali in Kharagaporo 
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under a decree is invalid by reason of the tenure being in its nature 
inalienable? 

The evidence esUblisbes a number of instances in which there have 
beOh unquestioned transfejs und sales applicable tomehaU in Kharagpore, 
and some to portions of the same e’^tate which the plaintiff describes as 
part of his ancestral, inali<*nable. ghatwali right. Tlds custom of alietia* 
tion has been provei in fact by oral and documentary evidence to the 
satisfaction of the Suboidinato Judge and of the High Court, and their 
Lordships see no r* ason ro doubt the correctness of the conclusion in that 
respect of ttie two Conr's. 

It seems to tneir Loidships that the true view to take is that such a 
tenure in Kharagpor-* is n^'-t inalienable, and may he transferred hy the 
gbatwal or sold in execut’on of a decree against him if such transfer or 
sale is assented toby ilm /tnnindar. 

The plaintiff was of full age at the time of the sale. He does not 
appear to have madi’ anv objection to the sale or transfer, or to have taken 
any action rluiing the period of twt^lve years that intervened between tlie 
sale and the institution of tlds suit, or during the period of ten yoars that 
elapsed between the death of Megiiraj in 1871 and the I2tli April 1881, 
when the suit was instituted The zemindar made no objection, expressed 
DO disapproval, was nut a'ked to interfere, and did nob interfere. It 
may reasonably be inferred that the zemindar and the officers of liis 
zemindari were brought constantly into intercourse with the purchasers 
during their possession of twelve years after the sale, and could not have 
been in ignorance of the sale. 

Their Lordships are of opinion that the Subordinate Court was 
justified in assuming under t)io circumstances the acquiescence of the 
zemindar in the sale and transfer under the decree, and tliat conclusion in 
fact has been approved and adopted by the High [482] Court. Their 
Lordships do not deem it to be necessary to criticise the various decisions 
which have been brought so fully under their notice, and are of opinion 
that the High Court was correct in its conclusicn that a Kharagpore 
ghatwali is transferable if the zemindar assents and accepts the 
transference. 

There remains only to be noticed the argument that, though the 
ghatwal might aliene, it could only be for the life of the alienor. It seems 
to their Lordships that there is no foundation for this argument. When 
once it is established that the ghatwal had the power of alienation, as 
before stated, that power forms an integral portion of his right and interest 
in the ghatwali, and there is no evidence whatever to limit it to an 
alienation for his own li'e and no longer. In this respect the present 
case so far differs irom Vindyal's case (1), and sonoe other decisions of 
this Board that followed, as to render them wholly inapplicable. 

Their Lordships are of opinion that the judgment of the High Court 
should be affirmed and this appeal dismissed, and will so humbly advise 
Her Majesty. The appellants roust pay to the respondents the costs of 
this appeal. 

Appeal dismissed. 

Solictors for the appellants ; Messrs. Barrow and Rogers. 

Solicitors for the respondents: Messrs. T. L. Wilson & Co. 

C. B. 
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15 C. 482. 

APPELLATE CIVIL. 

Before Sir W. Comer Pelheram, Kt., Chief Justice, Mr. Justice ■ 

ToUcuham and Mr. Justice Bigot. 


Ra.Ti-.ndro Narain Roy [Bctilioner) V. Phudy Mondcl 

[First party) AND ANOTHER -Second puny).'' 

[2oth April, 1888.] 

Bengal Tenancy Act (Act VIII of 1885), s. ll^—JudginenlMtor, Meaning of— 

The w-.rds “ judgment-flebtor ” ns usod in s 174 of VH! nf 1885 does not 

inclu'ie n trAnsferee or assipneo from a judpment-debtor, hut must be construed 

s;rictlv as referring to a judguiont-debior alono. 

[F.. 10 C LJ. 51G = 15 Ind. Cas. 561] 

[483] Appeal under the s. 15 of the Letters Patent. The facts were- 
as follows:— 

One Rajemlro Narain Roy obtainerl a money decree against the 
holder of a durputni tenure in a putni mehal. and in execution of this 
decree att ach* d the tenure, and at the sale suhsequenlly held in June 1887 
purchased it in satisfaction of his decree. On the I3tli August this sale 
was coutiruied. The putnidar, Phudy Mondul, sutd the durputnidar for 
arrears of rent, obtained a decree, and in execution of this decree attached 
the tenure, audon the 1st August 1887 purchased it himself. On the 26th 
August Keijendro Narain Roy first learnt of the sale of the tenure in 
satisfaction of tlio putnidar s decree, and thereupon applied under s. 174 of 
Act V of 18bo to ha allowed to pay iuto Court the amount recoverable 
under the decree against the durputnidar, together with costs and interest 
ihoi'cou at5 percent. The Munsif held that no person other tbana 
judgment'dehtor could take advantage of that section ; an*! that Rajendro 
Naiiiin Roy, even if he were to he considered as a representative of the 
judgment-debtor, could not come in under the section. The District Judge- 
on appeal upheld this view. 

Rajendro Narain Roy then applied to the High Court under s. 622 
of the Code, and obtained a rule calling upon Phudy Mondul to show 
cause why the orders of tlie Munsif and the District Judge should not be 
reversed, and the sale held on the 1st August 1887 set aside. 

At the hearing of this rule before Mr. Justice Norris and Mr. 
Justice Beverley, Mr. Bell and Baboo Troyiokya Nath Mittar appeared 
in supiort of the rule, and Mr. Tiuidale to show cause, and the following 
orders were delivered by the Court 

ORDERS. 

Beverley, J. (after stating the facts).—It is contended before us 
by Mr, Bell on the part of the petitioner that the term ** judgment-debtor 
in s. 174 of the Bengal Tenancy Act ought to be liberally construed so as 
to include a judgment-debtor’s assignee or transferee. And the argu¬ 
ments that have been addressed tons are three. Mr. Bell first contends 
that if the word “ judgment-debtor" is strictly construed the heir or 
successor of a judgment-debtor, in case the judgment-debtor died,- 
wou ld be d ebarred from the privilege conforred by this [484] section. 

* Lc’tors Patent Appeal No. I of 18S8 agiinst the joaement of Mr. Justice Norris 
and Mr. Justice Beverley, two of the Judges of this Court, dated the 27lh of January 
1888, in Rule No. 1582 of 1887. 
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He further urges that under s. 311 of the Code of Civil Procedure 
ail assignee from the judgment-debtor might apply to have liio sale 
sot asi le for irreguianty : and by analogy he coniends that the assignee 
is similarly entitled to have it set aside uoder the terms of s. 174 
of the Bengal Tenancy Act. And. again, be has drawn our attention 
to s. 170 of the Bjngal Tenancy Act. cl. 3, under which "tliejudg- 
ment-drbtor, or any per-on having in the tenure or holding any interest 
voidable on b'lesale, miy nay money into Ciurt under this section, and 
obtain the release of tlic tenure or liolding from attaehm«nt. 

As regards the first argument, it would appear that the heir of a judg¬ 
ment-debtor may take advantage of s. 174 by causing his name to be 
substituted on the ivcoid as the legal repivsentativo of tiio judgment- 
debtor. Nor do I think theieis much foice in the other arguments adduced. 
Section 311 of the Code of Civil Procedure provides that any pmson 
wliose property has been sold may apply to have tlie sale set asido on 
the ground of material irregularity in the proceedings and cous-qnent 
substantial injury. That is a dillVrent thing from an application to have 

the sale set asula where t.h»u-e has been no irregularity, and the Legisla¬ 
ture miy have iiad an oldecr, in conferring tlie privilege in tlio la't- r case 
to the judgraont-debtor. Speaking for mysidf, I am of opinion that the 
term “ judgmont-clebtor ” in the section must bn construed stric'ly. In 
the Code of Civil Procedure the term " judgment-debtor ” is d.-fined to 
mean *' any p^rsofi agamst whom a decree or order has lieen ma'ie.’’ On 
the other haul, the term " decree-hol lor ” not only means “any i erson 
in whoso favour a docree or any order capable of execution has iieen 
made.” but “ includes any person to whom such decree or ord^T is trans¬ 
ferred,” and it appears to me that if tlio Legislature intended that the 
term *'jud-’inent-dobtor ” shoul 1 also in'-Uule a transferee or assignee 
from the judgment-debtor, words to that effect would have be mi incorpor¬ 
ated in the section, as has liecn done in the case of s.170. cl. 3. Tiie fict 
tliab in cl. 3, s. 170, the language is “ the judgment-debtor or any person 
having in the tenure or boi ling any interest voidable on the sale,” wli'le 
ins. 174 [485] simp'y the term “ judgment-dL-btor ” is u-ed, sftows, I 
think that the Legislature did intend tliat there should be a distinction. 

It was open to the pytitioner un-ler s. 170 to save the tenure from 
sale ; not having d'*no so, I am unable to hold that ho has now a right to 
come in under s. 174 to have the sale set aside. 

I am. therefore, of opinion that we should not be justified in constru¬ 
ing the term “ judgment-debtor ” as used in s. 174 so as to include a 
transferee or a-iS'giioe from a judgment-debtor. I would accordingly dis¬ 
charge this Rule. 


Norris. J.—In this case the petitioner before us obtained a money 
decree against a tenure-holder, and in execution of his decree atlached the 
tenures, and at the sale subsequently held purchased them in Rntisfaction 
of his decree. The sale took place in June last, and was confirmed on 
the 13th of August last. The judgment debtor held these tenures under 
a putnidar the opposite party in this Rule. He, the putnidur, sued 
the judgment-debtor for rent, obtained a decree, and in execution 
of his decree attached the tenures and purchased them on the Ist of 
August. On the 26th of August the petitioner before us first learnt of 
the sale of the tenures in satisfaction of the putnidar’s decree for rent,' 
and applied under the provisions of s. 17 of the Bengal Tenancy Act to be 
allowed to pay Into Court the amount recoverable under the decree with 
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costs and 5 per cent, interest. His application was refused by the Muosif, 
and the Munsif’s order has been affirmed by the District Judge. 

Ir, has been contended before us by Mr. Twidaleiot the opposite party, 
in the first place, that we ought not to interfere under s. 622 of the Code, 
because there was a second appeal, in this case. We are satisfied that 
there was no second appeal, and that if we interfere at all we can only do 
80 under s. 622. 

Mr. Bell, for the petitioner, has argued that his client is a judgment- 
debtor within the meaning of s. 174 of the Bengal Tenancy Act. 

Upon the be-t consiiieration that I have been able to give to this 
ma't'T, I think that Mr. Bdl's contention ought to prevail. I express this 
opinion with very considerable hesitation and doubt, first of all because it 
is opposed to the opinion expressed [486] by my learned colleague, 
whoso experience in this branch of the law is a very much wider and 
longer one than mine; and, secondly, because I have reason to believe that 
my opinion is not shared in by the majorir.y of ray colleagues. 

When I look at the provisions of s. 170 of the Bengal Tenancy Act, I 
see that if the petitioner had appeared in the sale room at the time the 
tenure was being sold for arrears of rent, and before the auctioneer had 
knocked the hammer down and dodaied the tenure to be sold, and had 
tendered the amount of tho decree together with the costs of the sale and 
paid that into Court, he would have been entitled to the release of the 
tenure from attachment. When ho might do that at any time the sale was 
proceeding, and before the property was actually knocked down, lam at a 
loss to understand why he should not have the same privilege after the 
property has been actuallysold. It maybe that there are some latent reasons 
which have induced the Legislature to refuse the privilege to a person in 
the position of the petitioner after the sale has actually taken place; but 
I confess 1 am at a loss to understand what those reasons can possibly 
be. It does not seem to mo that the least evil or inconvenience can 
result from holding that the term" judgment-debtor" ins. 174 is wide 
enough to include and was inten<)ed to include, a person in the position of 
the present petitioner, who, to all intents and purposes, is the assigneeof 
tho judgment-debtor. I think I am fortified in this liberal construction of 
the section when I find that two otlier learned Judges of this Court have 
in Abdul Iliiq Moziundar v. Mohini ^Joha^l Skaha (1), given a very wide, 
and, if 1 may be permitted to say so, a justly wide interpretation to the 
words in s. 311 of the Code— any person whose immoveable property has 
been sold under this chapter." 

I ano therefore of opinion, though, as I have said before, with consider¬ 
able hesitation and doubt, and upon the best consideration I can give to 
the case, that the petitioner is a "judgment-debtor " within the meanieS 
of s. 174. 

For these reasons I would make the Rule absolute. But as rny 

learned colleague is of a contrary opinion, the Rule, in accordance [ 487 ] with 

the provisions of ss. 575 and 590, Civil Procedure Code, will be discharged 
with costs. 

Rajendro Narain Roy appealed under s. 15 of the Letters Patent 
against the decision of Mr. Justice Beverley. 

Mr. Evans (with him Baboo Troylokya Nath Mitter), for the appell®*'^’ 
submitted that the word " judgment-debtor ’’ in s. 174 was wide enough to 
include the appellant, who was the transferee of the judgment-debtor- 


(1)14 G. 240. 
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Mr. Twidale, for the respondents, was not called upon. 

OPINION. 

Tho opinion of the Court (Pethuram. C J.. Tottenham, J., aud 
PiGOT, J.) was delivered by 

Petheuam, C.J.—The only question which is raised in this appeal is 
theciu^stion. whatist he meaning of the word “ judgment-debtor” in s. 174 
of the Bengal Tenancy Act. So far as I can see. tho expression “judeinent- 
dehtor ” is an expression which is so well understood that it is impossible to 
give it any otlier than its well understood moaninc. and that is. the person 
against whom a decree has been obtained. Mr. Evans suggests to us that it 
means not only the judgmoot-debtor himself, but also the assignee of the 
judgment-debtor’s property, and that is the view which has been taken 
by Mr. Justice Norris. Mr. Justice Norris, in discussing the matter, 
discusses it on tlie ground that the Legislature mav well have taken a 
wider view of the matter, but the question is not what they might have 
done, nor what it would have been wise for them to do, but what they 
have done, and they have said, in this particular case, that the only 
person who is to have this privilege is the judgment-debtor, and I do 
not think we can extend it beyond that. 

Then in s. 170 the Legislature gives another right under different 
circumstances, and in that section they exfond the power not only to the 
judgment-debtor, but to other persons besides, hut they have refrained 
from doing so in s. 174, and from this also it would appear that they 
have done so intentionally. 

On the v;hole, we think that the view taken by Mr. Justice 
Beverley is the correct view of tho sectioo, and this appeal must be 
dismissed with costs. 

T. A. P. Appeal dismissed. 
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[488] KULL BRNCH. 

Before Sir W- Comer Petheram, Kl., Chief Jmtice, Mr. Justice 
Tottenham, Mr. Justice Piool, Mr. Justice Maepkerson and 

Mr. Justice Ghosc. 


AsmUTHNNISSA Begum {Petitioner) v. Ashrupf Ali and others 

{Auction-purchasers}.* [25th April, 1888.) 

Civii Procedure Code {Act X.1V oj 188-2). s. Z\\—Objection to sale by wife of judgment 
debtor— Execution. 

A person who cUim4 to b: a purchaser from a jadgrncnt-deblor prior to ao 
attaobment is not cntiGe'i 10 come id under s. .811 of the Civil Procedure Code 
and object to the sale of the judgment-debtor's property. 

Abdul Huq Moeumdar v. ilohini Mohun Shaha |1) overruled. 

Rule that a poiHon applying to set aside a sale for irregularity must prove sub¬ 
stantial injury arising therefrom, ns laid down iu Joge Narain Singhv. Dhug- 
bano (2) and explained by KrishnaravVenkatesh v. Vusudev Anant (3) approved. 


* Poll Bench on Original Order, No. 33 of a^aiast the Order of Baboo Upen- 
dto Chuoder Mullick, Subordinate Judge of 55illa Monghyr, dated the 17th December 
1887. 

(1) 14 0, 240. (%) 2 W.R. Mia. 13. (3) 11 B.H.C, 15- 
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KuriCUENCE to a Pull Beoch made by Mr. Justice Norris and 
Mr. Jusiico Bdverley. 

The facts were as follows :— 

On the 23id May 1887 one Ablul Wahil applied for execution of a 
decree against one Minn it Hossein an l obtainei an order for atbichment 
of certain prnpfrties belonging to the judement-deb^or. In execution of 
this ilecreo ilm property was put up for sale on th-.i 8th August 1897, aod 
was purchased hy one Ashruff Ali. On the 22iid August, Asmutunnissa, 
the wife of Minnat Hossein, applied to hive the sileset aside on the 
ground that the property was given to her by her husband under fl 6ai 
mocasa duly executed by him, and also on the ground of irregularity in 
the conduct and publication of the sale proceedings. 

The Sub.nHinate Judge held that s. 311 of the Code of Civil Pro¬ 
cedure had reference to the admitted or undisputed interest of third 
parties to the property to be sold, but that here the claim int’s interest 
was dispufc-id, and that the objections put forward by [489] Asmutunnissa 
were objections which could only be put forward by the ju igment-debtor: 
and he therefore dismissed tho application. 

.Asmutunnissa appealed to the High Court; and the learned Judges 
who heard the case referred to a Full Bench the question whether a person, 
who claims the property sold adversely to the judgraeot-deb or, and whose 
claim is disputed, is a “ person whose immoveable property has been sold 
within the meaning of s. 311 of the Civil Procedure Code. 

The referring order was as follows:— 

“ The question raised in this appeal is whether a third party who 

alleges that her property has been sold in execution as the property of the 
judgment-debtor can apply to the Court under s. 311 of the Code of Civil 
Procedure to have the sale set aside on the ground of irregularity in pub¬ 
lishing or conducting the sale? If we felt ourselves at liberty to follow a 
recent decision of a Divisional Bench of this Court in the case of Abdul 
Huq Mozumdar v. Mohmi Mohu7i Shaha(\), the appeal should be allowed - 
but we are not prepared to agree in the correctness of that decision; aoo 
as it appears to us to be opposed to the current of decisions in this Court, 
DO less than to the object of the section itself, we are of opinion that the 
point should be referivd for the decison of a Full B^jneh.” 

“The Code of 1859, s. 256. did not specify by whom such an applied' 
tion might be made, but this Court always held that it could only 
by the ju igment-debtor, and refused to hear third parties. It will be 
suffic'ent to refer to the case of Mt7ia Koer v. Liichmim Bkiiggat (2). 
it will he observed that in that case the Judges were of opinion that the 
practice fhen in force was in conformity with the rule laid down lu “b 
present Code.” . . 

“ In Bliagabuti Churn Bhutiacharjee Chotodhry v. Biskeskioar Sen\ 
the Judges expressed the opinion that the words “ any person whose 
immoveable property has been sold ” were not to be resfricted to the ji^S 
ment debtor alone, but theyjield that they do nob include a person w 
has purchased the same property at [490] a prior execution sale wbie 
had not been confirmed at the time of the subsequent sale. 

(3)Ta 367. 


(1) 14 C. 240. 


(2) 1 O.L.R. 250. 
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" In bhe case of Panyc Chundcr Sircar v. llurchundcr Ckowdry (1) 
certain ron)arks aie cuade whicli seem to show tliat one of the Judges 
who decided that case was of opinion tl)afc the words were sulhcicntly 
wide to incluile a private purchaser from the judgment debtor piior to the 
date of auction. 

” In liakal Chunder Bo^iC v. Dwarka Nath Nisser{2) it was held that 
a mortgagee who had obtained a decree for foreclosure of the properly 
sold was a person who had such an interest in the property sold as entit¬ 
led him to make an applcatioii under the section in question, 

” In the pieseut ca-^e, how* ver, as in the case of Abdul Huq Mozurn,' 
day V. Mohini Nohiin Shaha (3), the applicant is a person who claitus not 
through hut adversely to the ju'iginont-debtor. She says ; ‘ The property 
was not the proi'ert.y of the judgment-debtor, but belongs to me and the 
question is wlietiier a claim of this sort can be entertained under s. 311. 
We are of opinion that it cannot be entertained under that section. It 
seems to us th it tlie objeot of that section is to allow objections to pre¬ 
ferred to the regularity of the sale proceeiiings by those jntere^ted in the 
sale on the aupposilion that it was a sale of the judgment-debtor's pioperty : 
and that the section ought not to bo used for the purposes of allowing 
third parties to advance claims to the property on the ground that it was 
not the property of blie judgmout-debtor. 

“ Tiiis view is, however, opposed to that taken in the case of Abdul 
Huq Mozumdar v. Mohini Mohun Shaha, to which reference has been 
made.” 

Moulvi Surajul Islam, lor the appellant. 

The words ot s. 311 of the Code are wide enough to include a purclta- 
aer from the judgment-debtor; the section is not conhned to a judgmeut- 
debtor—see Abdul Ilciq Mozumdar v. Muhmt Mohun Shaha (3) and BItaga- 
buti Churn Bhaltachaijee Choudry (4). A mortgagee was held to come 
within the section —liakat Chunder Bose v. Dwaraka NathxMisser (2). 
[491] Mr. Twidulc, for the respondent. 

The objector has no locus standi ; s. 311 only refers to persons 
whoso property has been sold under Chap. XIX, and it is onl> tlie judg¬ 
ment-debtor’s property that the chapter deals with. Sections 254 and 
266 clearly show this ; persons who are not judgment-debtors claiming 
property sold uuder a decree come in under a different chapter of the 
Code. 
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OPINION. 


The opinion of the Court (PhTHERAM, C.J., Tottenham. Pigot, 
Macpherson anoGHOSE, JJ.) was delivered by 

Petheham, C.J.—This is an appeal from an order conOrmirg the 
sale of immoveable property uodir a decree, notwithstanding an objection 
under s. 311 of the Civil Procedure Code, on the ground of irregularities. 

.Tbe objector was not the judgment-debtor, but was a person who 
claimed the property as her own, alleging that she bad bougut it of the 
judgment-debtor prior to the attachment. The question which we have 
to consider is whether such a person is entitled to object to a sale under 
8. 311. 

The case of Abdul Uuq Mozumdar v. Mohini Mohun Shaha (3) is a 
clear rtyioritv that the words “ any person ” in that section are to 
receive ^e widest meaning, and that any person whatever may come in 

(I) 10 C. 496. |3i 19 C. 346. (3) 14 C. 940. 
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and claim an interest in the property, and may apply under that section 
to fot aside the sale. The earlier cases in this Court are under the section 
of the old Code, and take the opposite view. 

The case of Krishnarav Venkatesh v. V‘}su(Uv Anant (1) shows, 
and wo think rightly shows, that the words any person were used inten¬ 
tionally to enable other persons than the ju gment-debtor to apply if 
they were injured by the irregularity. Upon this s'ata of the authorities, 
we have to decide what is the meaning of the section. The words are 
“ any person whose immoveable property has been sold under this chapter 
may apply,” but the sale is not to beset aside unless the applicant proves 
thijt he has sustained substantial injury. We think that this means 
that the substantial injury must be the direct result of the irregularity, 
and that this could only be the case where the property of the person 
applying had pot only been put up [492] for sale and knocked down, 
but had been sold in the sense that the app icanfs interest had been legal¬ 
ly atT( cted by such sale, as in the case of Krishnarav Venkatesh v. 
Vnsndev AvaiU fl), but that a person claiming by tirle paramount to the 
judgment-debtor is nob within the meaning of the words “any person" 
in the section, inasmuch as his title to the property is not affected by the 
sale, whether it were regular or irregular, and therefore cannot apply to 
the Court to set aside tlie sale. 


On tlie whole we are of opinion that the decision of Abdul Bvq 
Mozuvidar v. MoJnni Mohun Shaha (21, cannot be sustained, but that the 
rule in Joge Narain Singh v. Bhiigbano (3), followed in Mina Koer v. Lveh- 
man Blniggat (4) and tlakal Chunder Bose v. Dwarka Nath Misser (5), as 
explained by the Bombay case, is correct. We therefore answer this 
question in the negative. 

The result is that the appeal is dismissed with costs. 


T. A. P, 


Appeal dismissed. 


15 G. 492. 


APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 


Fotick Chunder Dev Sircar [DecrecJiolder] v. E. G. Foley 
AND OTHERS {Judgnienl-debtors).* [23rd November, 1887.) 


ExeculicAi of decree^Decrce for arrears of rent— Under.tenure— Sale of f>roperty 
than undir.temire—Arrest of judgment-debtor-'- Charge "—Bengal Tenancy 
[Vlllof 1885), s. 65—Transfer of Property Act {IV of 188-2>, ss. 68, lOO. 

A landlord, who hasobtaioed a decree for arrears of rent of an under-teDor** 

is noi restricted by the provisions of the Bengal Tenancy Act (Act VIII of iSw) 
to executing such decree in the first instance by sale of the under-tenure, buH* 
at liberty to execute it in the ordinary manner against the person or other pro* 
perty whether moveable, or immoveable of his judgment-debtor. 

[493] The provisions of s. 68 of the Transfer of Property Act are not amoo^* 
those made applicable by s. 100 of that Act to a person having a charge 
the meaning of the latter section. 


Appeals from Appellate Orders, Nos. 253 to of 1887. against th^rden^ 
J. Posford. Esq., Judge of Backergunge. dated the 6th of June 1887, reversiofB o'®®” 
of Baboo Mnhim Chunder Gbose, Munsif of BurrUal. dated the Qod of Marcus?. 

(1) 11 B.H.C, 15. (2) 14 C. 240. (3) 2 W.R. MfflWS. 

(4) 1 C.L.R. 250. (5) 13 C. 346. 
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Sembitf.—The "charge " referred to in g. G5 of the Deogal Tenancy Act (VIII 

of 1885) is not such a " charge” ns that defined by s. 100 of the Transfer of 

Property Act. 

Lain Mohun Roy v, Binodni Dabee (1) explained. 

[Appp.. 10 C.P.L.R. 48 (49i; Commented upon, 11 C.P.L.R 95 (98. lOO-; R.. :13C. 

985 = 4 C.L J. 219 (2i7); 26 C. 103 (108) ; 18C.L.J. 29 (31) = 16Ii.d. Cas. 355 ] 

These Appeals arose out of applications made by the appellant 
Fotick Chunder Dey Sircar to execute certain decrees against the res¬ 
pondents for arrears of rent of certain under tenures held by them. 
The decrees hud boon passed hy the third Mnnsif of Patnakhali. and the 
appellant had them transferred to the Court of the first Munsif of Burrisal 
for the purpose of executin5 them within the jurisdiction of that Court. 
The manner in which tho decrees cjere sought tu he executed was hy at¬ 
tachment of the moveable property of the judgment-debtors, and also by 
the arrest of their persons. The latter part of the application \sas refused, 
but upon writs of attachment of the moveable property being i'sued the 
judgment-debtors apnliol to tho Munsif to stay execution upon two grounds: 
first thatthedecvee-holder was not entitled to proco'id against them person¬ 
ally or against their property, tnoveahle or iinmoveai)lc. witijout. in tho first 
instance, oroce'ding against the defaulting unoor-tenures for the respec¬ 
tive arrears of rent of which the decrees had been passed : and. second, 
that the certificates had been illegally issued. 

The decree-holder tliereupon objected that the Munsif bad no juris¬ 
diction to determine either of these questions, but the Munsif ovorruh-d 
that objection as regards the fir4 point, and decided that the decree- 
holder was entitled to execute the decroe.s in the way he sought, and that 
the judgment-debtors’ obiections on that ground were invalid. .As regards 
the second point, he held he had no jurisdiction to determine it. and, 
therefore, disallowed tlte objections of the judgment-debtors. 

The latter thereupon apiiealed to the District Judge, and the only 
question raised in the appeal was the first of the above mentioned two 
points. Upon that question the District Judge reversed the Munsif’s 
order, hold.iig that a rent decree should first of all be executed by sale of 
the defaulting tenure or [494] saloRhle holding before it could be executed 
against the person or other property, moveable or immoveable, of the judg¬ 
ment-debtor. 

Against that order the decree-holder now appealed to the High 
Court. 

Baboo Hem Chvjtdcr Bayinerjec and Dr. Rash Behari Ghose, for the 
appellant. 

Dr. Guru Bass Bannerjee, Baboo Boikunt Nath Bass and Baboo 
Chunder Kant Sen, for the respondents. 

JUDGMENT. 

The judgment of the High Court (NORRlS and Bbverley, JJ.) was 
delivered by 

Norris, J. —The question that arises for consideration in this case 
is whether, since the passing of the Bengal Tenancy Act, lb85, a land¬ 
lord who obtains a decree for rent is entitled, if he pleases, in the first in¬ 
stance, to attach the moveable property, and, if he pleases, tbe person of 
his judgment-debtor, or whether ho is obliged, in the first instance, to 
endeavour to execute his decree by putting up for sale tbe tenure the 


1887 

Nov. 23. 

Appel¬ 

late 

Civil. 

15 C. 49^. 


C VU-116 


(1) 14 C. 14. 

913 



1887 

NOV. 23. 

Appel¬ 

late 

Civil. 

^5 C. 492. 


15 Gal. 495 


INDIAN DECISIONS, NEW SERIES 


[Tol. 


I'ent Id respect; of which is in arrear, and for which he has obtained a 
decree. 

The District Judge has held that the landlord is not entitled, in the 
first instance, to attach the moveable property, and, if he so pleases, the 
person of the defaulting tenant. 

In support of this view, the District Judge has relied upon the case of 
Lalit Mohun Boy v. Binodai Dabee (1). With reference to that case, which 
was decided by Mr. Ju.stice Ghose and myself, two observations are to be 
made. Firs\ it was a decision under the o'd rent Act (Aci VIII of 1869), 
and W 0 especially called attention, at the conclusion oi our judgment, to 
the fact that the conditions of things as they existed under that Act had 
been entirelv altered by the Bengal Tenancy Act. 

In the second place it is to be observed that in that case we held that 
if the landlord wished, in the first instance, to proceed against any m- 
moveable property of the defaulting tenant, the property which 

he must attmh and put up for sale is the tenure, in respect of the rent 
of which he has obtained a decree. 

[495] We said nothing as to the landlord’s right to proceed against 
the moveable property of the de.'aulting tenant in the first instance. That 
question was nob before us. 

Upon these grounds we are of opinion that the case cited does not 
support the conclusion at which the District Judge has arrived. 

On behalf of the respondents it has been pointed out that, bv virtue 
of s. 65 of the Bengal Tenancy Act, 1885, rent is declared bo be^ a first 
charge” on the tenure; this “ charge,” it was argued, was such a charge 
as is defined by s. 100 of the Transfer of Property Act. and being such a 
“charge” it was argued that “all the provisions thereinbefore contained 
U.C.. in tfja Transfer of Property Act) “as to a mortgagor,” so far as 
might he. “ applied to the plaintiff, aupellant, as the owner of the tenure, 
I.C., " as the owner of the property :” and that the provisions of 33.81 and 
82 of the Transfer of Property Acr., aud all the provisions thereinbefore 
contained {t.e., previous to s. 100) “ as to a mortgagee instituting a suit for 
the sale of the mortgaged property, so far as might be, appliedto the pla'otiB. 
he being a person having such charge and it was further contended that 
amongst tlje provisions thereinbefore contained applicable to the 
tiff were the disabilities contained in s. 68 of the Transfer of Propertj 
Act. 

One answer to this argument is t his : The provisions of s. 63 at® 
not amongst those which are referred to in s. 100. , 

S. 100 speaks of the “provisions contained as to a mortgagor 
" as to a mortgagee instituting a suit for the sale of the pjojtgag 
property.” The provisions dealing with the rights and liabilities o 
mortgagor are contained in ss. 60 to 66 inclusive. . 

Ss. 67 to 77 inclusive deal with the rights and liabilities of a coor 
ga^ee ; and of those sections the only one which s. 100 makes apphe® 
to ' a person having a charge not amounting to a mortgage" are t n 
relating to " a mortgagee instituting a suit for the sale of the mortgag 
property and s. 68 is not one of those sections. 

And. further, supposing that s. 68 has any application to ^ 
matter, it only deals with cases where a mortgagee, may [496] bring ^ 
suit for the mortgage money; it can have no reference to cases w ^ 
after a suit has been brought aud a decree obtamed, the mortgagee 


fll 14 C. 14. 
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sell any property iu satisfaction of his decree. The disability, if there 
was any, ceased with the decree. 

This, we think, is a sufficient and complete answer to Dr. Banerjee's 
argument. Bus we are not prepared to admit that the “ charge” referred 
to in s, 65 of the Bengal Tenancv Act, 1835, is such a “chargo’' as is defin¬ 
ed by s. 100 of the Transfer of Prooerty Act, Section 65 of the Bengal 
Tenancy Act, 1885, is an enactment ior the benefit oi the landlord. It 
gives him rights which are denied to other creditors. The efiecb of acced¬ 
ing to Dr, Banerjeo’s argument would b) to deprive the laudlord, at any 
rate for a time, of one of the rights and remedies which an ordinary 
judgment-creditor enjoys. 

Seeing that s. 65 of the Bengal Tenancy Act, 1885, is an enactment 
for the benefit of the landlord, and coosidering that the urovisions of Beng. 
Act VIII of JbG9 as contained in ss. 59 to 61. and s. 65 as to the order in 
which properties belonging to a defaulting tenant might bo brought to 
sale, find no place in the Bengal Tenancy Act. 1885, we cannot believe 
that it was the intention of the Legislature to tie the han Is of a landlord, 
as they were tied under the oi l act. We are fortified m the view we take 
by a decision (P.'/i’HBRAM, C.J., and Ghose, .T.) where they held that the 
view taken bv the District Judge, in the pressutcase. was not correct. 

Upon principle, therefore, and, so far as r.he cases go. upon authority, 
we are of opinion that the contention of Dr. Bmerjee ought not to prevail. 

We accordingly set aside the order of the liwer Appellate Court and 
restore those of the first Court with costs of all Courts. 

H. T. H. Appeal allowed. 


15 C. 497^13 Ind. Jar. 18. 

[497] APPELLATE CIVIL. 

Before Mr. Justice Maepkerson and Mr. Justice. Ghose. 

Kali Charun Singh and others {Decree-Holders) o. Balgobind 
Singh and others {Judgment-Debtors).^' |18tb February, 188H.] 

Surety—Execution of decree a'f'iin'il for coils of appeal—Separate sui< 

—Summary Procciure— Civil Proceiure CoU. 188vi. s. 253 

Sjotion 253 of the Civil Procalurc C idc h not ^uDlicable to a surety who has 
beoorao security to an Appella'e Cou'-'. A‘I'tcuri'v bond, therefore, executed by 
a eurety on behalf oi an appellant lor tbo costs of au appeal under s. 519 of the 
Cod^, cannot be Biiramarily onforood agiinst the surety in cbo oxccuiion pro¬ 
ceedings ; the remedy is by separate suit. 

Bins Dahidur Si'tgh w. Maghla Begum (1) dissented from;Had/n Pershad 
Stngh V. Phuljuri Kner (2) followed. 

[Dhe.n A. 99 (1021 = 15 A.V/N. 19; 4 L.B.R, 197 fl9S; = i4 Bur. L.R. 170;F.. 
22 0. 25 (27i: 23 C. 212 (217) ; Cone.. 25 B. 409 (414); R., 13 C.P.L.R. 104 
(106).] 

Two of the respondents, Rajroop Singh and Ranpal Singh, had 
become sureties on behalf of the ju Igment-debtor resoondenfc. Balgobind 
Singh, to a security bond taken under s. 549 of the Civil Procedure Code 
for the costs of an appeal. Th-s costs not having been pud the decree- 
holders applied in the course of the execution proceedings to enforce the 

• Appeal from Order No. 299 of 1837 aKainst the order of Baboo QirUh Ohunder 
Cbowdhry, Subordinate Jadge of Patna, datel the 16th of August 1887. 

(1) 2 A. 604. ( 3 ) 13 c. 402. 
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1888 security bond agaiost the judgment-debtor and the sureties. On this 
Feb. 18 . application the Subordinate Judge made the following order:— 

— “ It seems to me that the security bond executed by the sureties 

Appel- Rajroop Singh and Ranpal Singh cannot be enforced in the execution. 
LATE The security was taken under s o49 of the Civil Procedure Code after the 
Civil, passing of the decree in the original suit and during the pendency of an 

-appeal in the High Court against that decree. The provisions of s. 253 

15 C. 497- nf the Civil Procedure Code therefore do not apply to this case. I am 
13 Ind. Jur. inclined to think that section applies to those sureties only who have 
18. made themselves liable before the passing of the decree of the first Court 
in an original suit. This view is supported bv the ruling in the case of 
liadha f^enhnd Shufk v. Phuipjri Kocr l2). There is no other section in 
rheCode under which the ^^eculity bond may be enforced in execution of 
the decree. The pleader for the decree-holder argues that the second para, 
of ss. 082 and 583 [498] have the elTcct of extending the operation of s. 253 

to sureties who become liable before the passing of the Appellate Court's 
decree. 1 do not think they have that effect. The application for execu¬ 
tion against r.he sureties is disallowed." 

From this order the (iecree-holders appealed on the grounds (a) that 
tbo Subordinate Judge was wrong in holding that, the security having 
been taken under s. 549 of the Civil Procedure Code pending appeal, it 
could not he summarily executed, but that a separate suit must be 
brought; {b) that the summary procedure was applicable to a security 
bond like the present one given pending appeal as a security for the per¬ 
formance of the decree which might he passed on the appeal, inasmuch 
as a suit cannot bo said to be finally decided until the disnosal of the 
appeal; fc) that the case relied on by the Subordinate Judge was nob 
applicable to the present case; and (d) that, there having been no objectiou 
to the summary procedure, the application should not have been wholly 
dismissed. 

Baboo Knrima Sivdhoo Mnkerji, for the appellants referred to the 
case of Bans Bahadur Siiujh v. Mughla Beotim (1). 

Baboo Xd Madhnb Sen, for the respondents relied on the case of Badhn 
Pershad Singh v. Phnljuri Koer (2). 

JUDGMENT. 

The judgment of the Court (MacphERSON and GhoSE, JJ-) 
delivered by 

Ghose, J.—The question involved in this appeal is whether a security 
bond executed by a surety on behalf of an appellant for the costs of a® 
appeal, under s. 549 of the Code of Civil Procedure, can be 
against the surety in execution of the decree of the Appellate Court, witho 
a separate suit being brought against him. , 

The lower Appellate Court has held that it cannot be soenforcedt 
has accordingly disallowed the application of the decree-holder. 

The main contention in appeal before us has been that the surety.^) 
reason of the security bond executed by him in the Appellate Court, 
came as it were a party to the appeal, and that when s. 583 of » 
of Civil Procedure directs [499] that the decree of an Appellate Co 
shall be executed according to the rules prescribed for the exeoo 
of decrees in suits, it can be summarily executed against a surety 
accordance with s. 253 of the Code. _^ 

(2) la C. 403. 


(1) 2 A. 604. 
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In order to be able to deal satisfactorily with this contention, it may 
be necessary to refer to some of the provisions of the old Code, Act VIII of 
1859. Section 204 of that Code ran as follows : ’* Whenever a person has 
become liable as security for the performance of a decree or any part 
thereof, tlie decree may be executed against such person to the extent to 
which he has rendered himself liable, in the same manner as a decree 
may be enforced against a defendant.’’ Section 342 was in those words: 
“It shall be in the discretion of the Appellate Court to demand security for 
costs from the appellant or nob, as it shall see lit, before the lu^pondent is 
called upon to appear and answer, provided that the Court shall demand 
such security in all cases in which the appellant is residing out of the 
British territories in India, and is not possessed of any land or other 
immoveable property within those territories independent of the proper¬ 
ty to whicli the appeal relates: and, in tho event of such security not 
being furnished at the time of presenting the memorandum of appeal or 
within such time as the Court shall order, the Court shall reject the anpeal." 
Section 3G2 provided that “application for the execution of the decree 
of an Appellate Court shall be made to the Court which passe 1 the first 
decree in the suit, and shall be executed by that Court iu tho niaoner and 
according to the rules hereinbefore contained for the execution of original 
decrees." 

Now. there can be very litclo doubt that, regard being had to the 
words of s. 201 as they stood in the old Procedure Code, the decroo there¬ 
in referred to would be a decree not only of the Court of first instance, 
but also a decree of the second Court (s. 204 read witli s. 362); and it 
appears that it was held in several cases, both in this Court and in some 
of the other High Courts in India, that a security bond, executed by a 
surety for the costs of an appeal, could be enforced against him sum¬ 
marily in the execution department without a regular suit being 
brought for that purpose. If tho words with which wo are [500] now 
concerned in the present Code of Civil Procedure—I meati the words of 
8 . 253, to which 1 shall presently refer—were the same as those used in 
8 . 204 of the old Code, there would nob bo any dilliculby in accepting, the 
view which the appellant has placed before us. But it seems to us that 
the law upon this matter has been materially altered by s. 253 of the Code. 
That section runs thus : ‘ Whenever a person has, before tho passing of 

a decree in an orujinai S2iit. become liable as surety for the performance 
of tho same or of any part thereof, the decrea may be executed against him 
to the extent to which he has rendered himself liable, in the same manner 
as the decree may be executed against a defendant." The words “a 
decree in an original suit" are significant enough as indicating the 
intention of the Legislature so far as the present question is concerned. 

Now, looking to s. 380, Chap. XXIV, which contains the provisions, 
as regards security for costs, that may be required from the plaintiff 
in a suit in a Court of first Instance, and bo s. 253 just referred to, there 
can be no doubt that if a person becomes surety for a party before 
the passing of a decree in an original suit, he becomes, as it were, a party 
to the suit itself, and the security bond executed by him may be enforc¬ 
ed in the same manner as a decree may be executed against a defendant. 

The next section that has to be referred to in this connection is 
8 . 549. This section empowers an Appellate Court to demand from the 
appellant, at its discretion, security for the costs of an appeal or of an origi¬ 
nal suit under certain ciroumstances; and it provides that if such security 
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1888 is Dot furnisbed when demanded within the appointed time, the Court 
Feb. 18. shall reject the appeal. Then in s. 583 it is provided: “ When a party en- 

— titled to any benefit (by way of restitution or otherwise) under a decree 
Appel- passed in an appeal under this chapter, desires to obtain execution of the 

LATE same, he shall apply to the Court which passed the decree against which 
Civil. appeal was preferred; and such Court shall proceed to execute the 

— decree passed in appeal, according to the rules hereinbefore prescribed for 
18 C. 497= the execution of decrees in suits.” 

13 Ind. Jar. When, therefore, a decree-holder applies to execute a decree of an 

18. Appellate Court, the Court shall execute it according to the [801] rules 

prescribed for execution of decrees in suits: and we have to find out in 

Chan. XIX of the Civil Procedure Code the rules in accordance with 
* 

which such a decree is to be executed. Now s. 253 is a section which 
occurs in Chap. XIX under the bead “ of the mode of executing decrees;” 
and the question that arises is whether, in providing that a decree of an 
Appellate Court is to be executed in accordance with the rules prescrib¬ 
ed for execution of decrees in suits, the Legislature intended that 
s. 253, which expressly refers to a surety in an original suit, should be 
extended so as to bring in a surety, who becomes a surety in an Appellate 
Court, as if be were a party to tbe decree passed in appeal. It will be 
observed that s. 253 declares, in the first place, the liability of the surety, 
and, in the second place, the mode in which satisfaction can be bad as 
against him ; but this liability, as already noticed, is expressly declared 
in reference to a surety who becomes a surety in an origioal suit before the 
passing of a decree in that suit, and we are unable to say upon a con¬ 
sideration of the various portions of the Code that the provisions of this 
section can be extended and made applicable to cases not provided by the 
Code itself. There is no provision, so far as we have been able to discover, 
which prescribes expressly the liability of a surety who executes a hood in 
the course of an appeal in an Appellate Court. All that we find in s. 583, 
read with s. 649, is that an appellant is bound to furnish, when demand¬ 
ed by the Court, security for the costs of the respondent, and that where 
a decree is passed in an appeal, the decree of the Appellate Court is to be 
enforced in accordance with the rules prescribed for execution of decrees 
in suits. The decree of an Appellate Court is indeed to be executed 
according to the rules provided for execution of decrees in suits; but it 
does not follow from this that a surety who becomes a surety in an App©!’ 
late Court becomes liable by reason thereof as if he were a party to the 
Appellate Court’s decree, and that the said decree can be executed against 
him summarily. 

Then, again, if we look to s. 336, we find an instance in which a Court 
of first instance is empowered to demand security from a judgment-debtor 
who is brought up under a warrant; and in this case, if a security bond be 
executed for the purpose of getting [502] the judgment-debtor discharge 
from arrest, a provision is made in this wise : ” In tbe case of a surety, sue 
security may be realized in manner provided by s. 253.” So that itsee^ 
to be perfectly plain that wherever the Legislature intended that a security 
bond might be enforced summarily without the intervention of a regular 
suit, it has distinctly provided for it; but in tbe case of a surety who be 
comes a surety in an Appellate Court we do not find such provision madfl- 
We think that it would be straining the law if we were to give effeot 
the contention of tbe appellant that the surety in this case has become * 
party to the appeal, and that, in accordance with s. 253, the 
bond can be enforced against him summarily. Our attention has bee 
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€anecl to a Full Baooh ruliog of the Allahabad High Court in the case of 
Batis Bahadur Singh v. Mugkla Begum (1), where a majority of three 
Judges against two held that under the provisions of ss. 602, 603, and 610 
of the Code execution could be had against a surety for the costs of an 
appeal So the Privy Council in accordance with s. 253 ; but we are not 
prepared to take the same view of the matter. We are rather inclined to 
agree with the minority of the Judges who composed the Full Bench, and 
with the decision of a Divisional Bench of this CDurt upon the same ques¬ 
tion in the case of Radha Pershad Sitigh v. Phuljuri Koer (2). 

For these reasons we think that the judgment of the Court below is 
right, and that this appeal should be dismissed with costs. 


1888 
Feb. 16. 

AppeIi- 

LATE 

Civil. 

13 C. 497 ==> 
13 lod. Jar. 
18. 


J. V. W. 


Appeal dismissed. 


18 C- 302. 

APPELLATE CIVIL. 

Befere Mr. Justice Wilson attd Mr. Justice O'Kinealy. 

Mon Mohun Roy (Decree-holder) v. DURGA CHURN GOOEE AND 
ANOTHER [Judgnient-deblor).* [9Gb February, 1888.] 

Limitofion Act (XV 0 /1977', i>ch. II. Art. \7Q-Executio7i of decree—Decree payable 
by instahneiUs—Imlalnient, Default in payment of. 

When a decree or order makes % sum ot money payable by invtalments. on 
certain dates, and provides that, in default of piyment of any instalment, [503] 
the whole of the money shall become due and payable and bo recoverable in 
execution, by art. 178, Sob. II of tbo Limitation Act, limitation begins to run 
lorn the date of the first default, unless tbe right to eufocco ptymeut in d^'ault 
has been waived by subsequeat payment of the overdue instalnaeot od the one 
band and receipt on tbe other. 

R. obtained a decree against D- C. and K. G, for a sum of money on 2lst 
June 1880. On 25 h Miy L88i an order was made in terms of tbe petition ol 
both parties, providing that the ainoaut of the decree should be paid by five 
iDStalmjots, the first lostilcnent bemg due iuJuly 1882. and that iu default 
of payment of any instalm)a( the whole amount should bo due and recoverable 
in execution. Default was mid> iu paymsut of the first instalmeat. nor was 
there any subsequent payment of that or any other instalment. 

On 30tb July 18‘)C R applied for ezecutioo of the four last instalments alleg¬ 
ing that the first bal been paid. 

Held, that the application was barred by limitation under art. 178, sch. II. 
Limitation Act. 1877. 

Hurronalh Roy v. MaherootUih Moollnh (3): Dulsook Rattah Chand v. Chu- 
gon Narrum [i]: Ship Dat v. Kalkn Prasad {b). Chtni Bas Shahav. Kadum 
ilundul l6) : As7nuluUnh Dalai v. Kali Churn hlitler (7) ; Ntl Madhub Chucker- 
butty V. Ram Sodoy Ghose (8) ; Ram Culpo Bhailacluxrji v. Ram Chunder Shonie 
(9) ; and Chunder Komal Das v. Bisassurree Dassia (IC) referred to. 

IP.,13C.W.N. 1010=4 Ind. Gas. 17; Appp.. 35 A. 178 = 18 Ind. Gas. 731 (733) = n 
A.L.J. 22t (2301; R., 4 G.P.L-R. 21 (22i; 20 0.74 (78); 21 C. 542; 16 A. 371 
(372) : 27 B. 1 (F.B.): 100 P.R 1902= 131 P.L.R. 1902 ; 31 0- 297 (299) ; 36 C. 
394 = 9 O.L.J. 226=13C.W.N 1004 = 1 lod, Ca.s 49:2Iad.Ca9. 653 ; D., 24 C. 
231 (283) ; 310. 83 (87) = 8 O.W.N. 66 ] 


* Appeal from Order No. 359 of 1987 against the order ol P. W. Badoock, Esq., 
Judge ot Rajahabyo, dated tbe 2l6t of July 1887 affirming the order of Baboo 8ur> 
banund Dass, Muneif of Shibgunge, dated the 5tb of April, 1887. 

(1)2 A. 604. (2) 120.402. (3) B. L. R. Sup. Vol. 618 = 7 W. R. 2l. 

(4) 2B. 856. (5) 2 A. 443. (6) SO. 97. 

(7) 7 0. 66. (8) 9 C. 857. (9) 14 0. 352. (10) 13 O-L. R.:243. 
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This was an appeal against the order of the lower Appellate Court 
by which it affirmed an order of the Jilunsif, refusing to issue execution ' 
on the ground that the application was barred by limitation. 

i\Ion Mohun Roy (the decree-holder) on the 21st June 1880 obtained 
a decree against Durga Churn Gooee and Kally Prosonno Gooee (judgment- 
debtors) for arrears of rent. On the 25th May 1882, upon the petition of 
both parties, an order was made providing that the judgment-debtors 
should l ay to the decree-holder the amount of the decree by five instal¬ 
ments. and that in default of payment of any one instalment, the entire 
amount of the decree should become recoverable by proceedings in 
execution. The first instalment fell due in July 1882: the second in 
September 1833 ; :he third in April 1884 ; the fourth in October 1884; 
and the Kfth in April 1885. 

[504] On 30th July 188G the decree-holder applied to the Munsit 
for execution of the last four instalments, it being alleged that the first 
had been paid. 

The Munsif found that the first instalment had not been paid, and 
that, therefore, default had been made in the payment of an instalment in 
July 1882, more than three years before the date of the application for 
execution, and that no subsequent payment bad been made. He, accord¬ 
ingly, held that the application was barred under art. 178, Sch. II of the 
Limitation Act, 1878. 

On appeal the Judge upneld the finding of the Munsiff; and dismissed 
the appeal on the grounds that it was barred by limitation, and that tbe 
Munsif could not make the order of 25th May 1882 by reason of art. 175, 
Sch, II of the Limitation Act, 1878. 

The decree-holder appealed to the High Court. 

Baboo Guriidas Banerjee, for the appellant. 

Baboo Kalikisscu Se7i, for the respondents. 


JUDGMENT. 

The judgment of the Court (WILSON and O'KiNEALY, JJ.) after 
stating the above facts continued as follows:— 

Two points have been decided in the lower Con,‘t it has been 

held that tbe order for payment by instalments made in May 1883 was 
improperly made on tbe ground that more than six months had elapsed 
after the date of the original decree. Ido not think this is sustainablet 
inasmuch as the order was made with the consent and on the application 
of both parties, and it is not open to either to say now that it was an 
improper order. But the lower Court has decided, secondly, that the 
application is out of time on the ground that in July 1882, when 
the first default was made, the whole of the money secured by the decree 
became payable, and might have been recovered by execution, and that 
the present application was barred by the provisions of art. 179, sub-s. 6 
of the second schedule of the Limitation Act. I think it unnecessary* 
and it would be unprofitable, to enquire how we might decide a question 
of this kind if it were a new question, for it is a question which h*® 
arisen many times in the course of a number of years. And ® 
a matter of this kind it is all important that tbe current of [50S] 
sions should be uniform and consistent, and that it should be strictly 
adhered to. 

I understand the authorities thus: First, it is a general rule tha^ 
where a decree or order makes a sum of money payable by instalnnente on 
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certain dates, and provides that, OD default io paycnoot of one of the ins¬ 
talments, tho whole of the money shall then become due and payable, and 
be recoverable in execution, then under art. 178 of the Limitation Act 
already mentioned, as under corresponding articles in earlier Acts, limita¬ 
tion commences to run when the first default is made. The principle was 
laid down in the case of TlnrronatJi Hoy v. MaherooUah Mollah (1) by a 
Full Bench. That was a case, n(ib of execution, but of a suit upon a 
bond payable by instalments, and what was laid down was this: 
" Under tliese circumstances we are of opinion that limitation did 
run from the time when default was male in the payment of the first 
instalment, in consequence of which the whole amount became due. 
Under tho successive Limitation Acts the same question has arisen very 
often. In the case of Dulsoolc Rattan Chnnd v. Chugon Sarun (2) 
tho question was considered with reference to execution, and ^\EST- 
ROl’l’*, C.J., and MkLVILLE, J., held that limitation began to run 
from the date of the first default. The same question caroo before the 
Allahabad High Court in the case of S/u/j Dal v. Kalka Pramd (3), and the 
same conclusion was arrived at. The same view was taken by a Bench 
of this Court in tho matter of Chou Bosh Shaha v. Kadum Mundiil (4), 
and again in Asmntnllah Dalai v. Kalhj Charn Mittcr {')). 

There has, however, been engrafted upon that general rule an excep¬ 
tion in certain cases. That exception I understand to be this, that if the 
right to enforce payment of the whole sum duo uooii default being made 
in the payment of an instalment has boon waived, by sul)S0quent payment 
of the overdue instalment on tho one hand and receipt on the other, then, 
the penalty having been waived,the parties are remitted to the same position 
as they would have been in if no default had occurred. It is only necessary 
to[506]refer to two cases upon this point: one is Xil MadhubChuckerbulty 
V. Ham Sodoy Ghose (6). There the overdue instalments up to a certain 
date has been paid, and it was held that that being so, limitation would 
only run from tho latter period, the first default having been waived. The 
same view was taken by rETllERAil, C. J.. and Cunningh.am, J., in Ham 
Cidpo Bhuttacharji v. Ham Ckunder Shome (7). There again tho prior 
instalments were paid and received, tho penalty being thus waived, and a 
fresh period of limitation was held to run. On the other hand in the 
case already referred to of Ckeni Bash Shaha v. Kadum Mundul (4) the 
distinction is expressly taken hetwoeu a waiver by payment and receipt 
of an overdue instalment, and a mere omission to sue or take steps on the 
default; and it was held that, although there may be a wavier by the pay¬ 
ment and receipt of the overdue instalment, there could be none by the 
mere fact of doing nothing. 

These authorities are quite consistent with one another. The only 
case which seems to me to contlicb in any way with these cases is a case 
of Chunder Komnl Das v. Bisassurree Dassia (8). There it does appear to 
nie-to have been held that, although in a case similar to the present 
defaults had occurred, and no subsequent payment had been made in 
respect of the kists in default, it was still open to the creditor to say that 
the.provision making the whole sum payable on default of payment of 
one instalment was one only for bis protection, and that be might after¬ 
wards waive it and put it out of the way as regards tho oeriod of limita¬ 
tion. That seems to me irreconcilable, if 1 correctly understand it, with 

(1) B.L.R. Sup. Vol. 618 = 7 W.R. 21. (2J 2 B. 356. (3) 2 A. 443. 

(4) 6 C. 97. (6) 7 C. 56. (6) 9 C. 857. 

(7) 14 0. 352. (8) 13 C.L.B. 243. 
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the curreoi; of decisioDS on the subject, and especially inconsistent with 
the decision in Ckeni Bash Shaha v. Kadam Mundul (1). I am disposed 
to think that there must have been some peculiarity in the case beyond 
what appears in the report, because the learned Judges cite as an autho¬ 
rity in support of their view the case of AsmtUuHah Dalai v. Rally Chum 
fitter (2), which appears to me, as I understand it, to be an authority 
for the contrary view. The result is that in my opinion there is an over- 
whelroiog [307] preponderance of authority in favour of the proposition 
that limitation runs from the date of the first default in the payment of 
an instalment, and that the present application for execution is barred by 
limitation. On that ground the decision of the lower Court can be sup¬ 
ported, and this appeal must be dismissed with costs. 

c. D« P. Appeal dismissed. 


15 C. 507 = 12 Ind. Jur. 458. 

ORIGINAL CIVIL. 

Before Afr. Justice Wilson. 

Nicol V. MathoORA Dass Domani. [2nd May, 1888.] 

Costs^Praciice—Costs of relerence to High Court—Small Cause Court Act (ict of 
1882), s. 69-CtviI Procedure Code (4ci XIV of 1982), ss, 220, 617, 620. 

Under s. 620 of the CivilProcedure Code, the costs of a reference to the High 
Court caoDOt be dealt with separately, but must be dealt with when awarding 
the costs of the suit. They are, however, in the discretion of the Court, aod 
need not necessarily follow the event of the suit. 

On the 10th August 1887, this suit, which was one to recover 
money on a breach of contract, was, on the ground that the plaint dis¬ 
closed no cause of action, and that there was a variance between the 
pleadings and the proofs, dismissed by the Chief Judge of the Small 
Cause Court, subject to the opinion of the High Court on certain points 
referred to it. 

At the hearing of this reference Mr. Justice WiLSON and Mr. Justice 
O’KinealY reversed the decision of the learned Chief Judge on the points 
above mentioned, and remanded the case to the Small Cause Court for 
re-hearing. 

At the conclusion of the reference, Mr. Phillips, who appeared for tbo 
plaintiff, asked for the costs of the reference ; the Court, however, inti¬ 
mated that costs should be dealt with by the Small Cause Court, and 
therefore made no order as to costs. 

On the day fixed by the Chief Judge for reading the opinion of tbe 
High Court on the reference, tbe plaintiff aoplied through his attorney to 
the Gtiief Judge of the Small Ciusa Court for cost of the reference, on 
the ground that he bad been successful in the High Court. The defend¬ 
ant, through his attorney, objected and contended that the Small Cau^ 
Court was bound by s. 620 of the Civil Procedure Code, and that the 
costs must be coats in [308] the case. The learned Chief Judge decided 
that the plaintiff was entitled to costa and made an order to that efwo * 

The defendant thereupon applied to the High Court to have tbabordo*^ 
set aside ; and Mr. Justice Trevelyan granted to the defendant a ruw 
nisi and called for the record of the case. __ 

(l) 5 C. 97. (2) 7 0. 66. 
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At the hearing of this rule,— 

Mr. Sale, appeared in support of the rule, and 

Mr. Etll, to show cause. 

Mr. Sa/e.—Section 620 of the Code applies to the Small Cause Court, 
and the case being still pending, it is not open to the Chief Judge to deal 
with the costs untli the case is determined. 

Mr. HilL —If s. 320 is to be so read, then the practice of the High Court 
has up to the present time been wrong. Since 1883 there have been various 
orders of the High Court on references from the Small Cause Court, all 
of which dealt with costs. [Wilson, J.—If the Court bad power to do 
80 , it is only on the ground that a reference is an application under 
8. 218 or 220 of the Code.] Section 620 has reference to costs generally, 
irrespective of when the order is made. The word case in f. 617 may 
cover a suit or an appeal under s. 69 of the Small Cause Court Act. 
There are two classes of references, one by the Judge and not by the 
parties, and the other by the parties irrespective of the wishes of the 
Judge. Although this reference is stated to be under s. 617, yet that 
section does not refer to compulsory references which this reference is. 
Is this practice to prevail alike for both classes of reference? If costs 
consequent on the reference are to be costs in the case, then the High 
Court ought to make no order as to costs, bub I find it has been the 
practice to do so ; costs were given by the High Court in Maclin v. TFca- 
therall, decided on the 14th January 1884; in Inderchund v. Puddun 
Singh, decided on the lUh December 1886 : and in the liombny Burmah 
Trading Co. v. Kanto Churn Ghosc, all onreported cases. The phrase 
“costs in the case ” is not a technical phrase ; it has its origin in Act 
XXIII of 1861, but there it only referred to suits. I submit that the 
Legislature never intended that a reference which did not fall under 
s. 617, but under s, 69 of the Small Cause Court Act. should bo govern¬ 
ed by the rule laid down in s. 620. Is the rule laid down in^ s. 620 to 
[ 609 ] apply to references made by a Judge for his own guidance ? I 
submit not! because it may well be that a parly to a suit might be confident 
of success, and might for the purpose of harassing his adversary hr ng up 
the case time after time on reference. [WlLSON, J.—I think s. 620 means 
that the costs shall be dealt with like any costs in the case not dealt with 
at the time, and although your client may possibly lose his case eventu¬ 
ally, yet he might obtain his costs of the reference.] If the woids “ costs 
in the case” can be so read. I shall not press my argument. Then as to 
the costs of this present rule, as the High Court has hitherto 
dealt with the costs of references before it, and it has also been the 
practice of iho Small Cause Court to allow them. I ought to have my costs. 


1888 

MAY a. 


Original 

Civil. 


IS C. B07» 
12 led. Jor. 
438. 


ORDER. 


Wilson,-). —The point raised in this matter is a small one, but it 
is desirable that it should be settled, because it is one which may 
be of frequent occurrence. What happened was this : A case came 
on before the learned Chief Judge of the Small Cause Court in which a 
question arose which be referred to this Court, and which this Court 
decided in the plaintiff’s favour, and it was directed that this case should 
go back to be decided on its merits. Tbe matter came on again before the 
learned Chief Judge, who fixed a day for dealing with the case on its merits, 
but in tbe meantime he made an order giving tbe plaintiff tbe costs of tbe 
reference to this Court. It is against that order that this rule has been 
obtained. 
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The questioQ before me is the same as was raised before the learned 
Judge on behalf of the defendant, viz., whether the learned Judge had 
power to deal with the costs of the reference at this stage, or must dispose 
of them at a later stage when dealing with the costs generally. I think 
this objection is well founded. Section G9 of the Presidency Small Cause 
Court Act directs the manner in which, in certain cases, references are to 
be made to this Court, and by that section they are to be referred nnder 
s. G17 of the Code of Civil Procedure. Nows. 617 of the Code of Civil Pro¬ 
cedure provides for references on questions of law by the Judge of an in¬ 
ferior Court who feels any doubt on such questions. But s. 69 of the Small 
Cause Court Act is somewhat wider, because the reference may be made 
whether [510] there is a doubt or not, but nevertheless the reference is to 
be, in express terms, under that section. Now, when the refereoce is under 
s. C17, the costs are provided for under s. 620 of the Civil Procedure Code, 
which says : “ Costs, if any, consequent on a reference for the opinion of 
the High Court shall be costs in the ease.” 

Now the sole question here is what is the meaning of the words costs 
in the case.” On the one band it is suggested that “ the case ” means 
“ the reference,” and that the costs of the reference may be dealt with as 
a thing apart. On the other hand a more extreme view is taken, namely, 
that the costs must follow the costs of the cause. Now I do nob think 
that this can be the true meaning. The technical meaning of the words 
“ costs in the causa ” is quite unknown in this country generally, costs of 
every separate application being dealt with in the discretion of the Judge 
when dealing with the costs of the case. I think the meaning of the words 
is plain. Section 617 allows a reference in the hearing of a suit or appeal 
and under s. 620 the costs are to be costs in the case. I entertain no 
doubt that this means costs of the suit or appeal as in s. 617, s. 620 
being the section under which the costs are dealt with, and thecosts being 
made costs in the case. Turning to the sections dealing with the question 
of costs in suits, s. 220 provides “ that the Court shall have full power to 
give and apportion costs of every application and suit in any manner it 
thinks fit, and the fact that the Court has no jurisdiction to try the case is 
no bar to the exercise of the power.” And then comes the only proviso I 
think which makes costs prima facie, but not I think necessarily, abide 
the result of the suit; “ Provided that if the Court directs that the costs 
of any application or suit shall not follow the event, the Court shall 
state its reasons in writing.” 

Now these costs, therefore, under s. 620 are in the same position as 
costs of a suit under s. 220. The costs of an application may be dealt 
with separately or reserved, but the costs of a suit can only be dealt with 
once and for all, viz., at the termination of the suit. 

The result is that I think this order is wrong, and the costs of the 
reference must be decided when the case is decided; but I desire [SHI 
to say that when the learned Judge comes to deal with the costs of the 

reference he will nob necessarily be bound to give them to the party who 

succeeds in the suit. He will be at perfect liberty to give them on theif 
own merits. In the result this order directing the defendant to pay th® 
costs of the reference must be set aside, and the applicant must havebiS’ 
costs of this rule. 

Buie made absolute. 

Attorneys for plaintiff: Messrs. Morgan & Co. 

Attorney for defendant: Mr. Leslie 

T. A. P. 
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APPELLATE CRBIINAL. 

Before Mr. Justice Prinsep and Mr. Justice Pigoi. 

ISHAN MrCHI AND OTHKRS r. TDK QUERN-EMPRESS.’^ 

f21st February. 1888J. 

Beceiviug stolen property — Evittence—Penal Co'lc 'Act XL I of ISGO', s. 41L 

To constitute the offence of reeeiviriR stolen property, there mupt ho some 

proi^f .'>omc othor tbrin Mii? aecuisM b.>-1 po^'Cssion of the property 

before the accused pot possession of it. 

[DUs.. 1 L.B.R. 39(41) ; Appr.. 15 A 317=13 A.WN lOl ] 

ISHAN Mucill, Ananda Muchi, Tushti ^[llch^, Bonomali DIuchi and 
Istamhar Muchi were tried by the Sessions.Tudse of Jessorofor the otlenca 
of receivin'' stolon property, first, in respect of property boloneing to one 
Taramoni liaishnavi: and, secondly, in respect of propeity belonging to 
another person of the name of Nimai Karikar. There were two trials and 
a conviction in each. 

The facts of the first case were as follows: About midnight on the 
16th .luno 1887 Taramoni Laisboavi was awaked by knocks at lier door. 
She got up. lit a lamp, and called to a neighbriir. but got ro' reply : she 
heard the souni of i ot>. knocked about, and the voices of two neighbours 
talking. She called to them and to other neighbours, but got no satis¬ 
factory replies, till at length theebowkidarwassent for. who came with 
two neighbours, Moiiun Das and Nando Kapali. 

[512] She found a pillow torn up in her verandah : but these men 
after a cursory view left her. After staying about an hour in the verandah 
she entered her house, and was about to shut the door when two men 
entered, the foremost of whom resemlded one Sona Kapali, and the second 
resembled one Ghulam Kahar in his voice. They put our. the light, and 
one of them pulled off a cold bracelet from her wrict. Thev told her to 
go outside : and she went to her neighbour Nobin Dass’s house. From 
there sljo saw several men go southward from her house past his, carry¬ 
ing a tin box. The bin hox (which was a rather large one) contained two 
small wooden boxes, in which was a large quantity of iewellery. The 
wooden frame work, in which the tin box was. was found broken in the 
yard ; and next morning the tin box and the two small boxes were found 
in the field opened. ;\U the jewellery, which she valued at Rs. 308-10, 
was gone. 

Next day. Taramoni complained to the Police, and thev came to inves¬ 
tigate on 19th .June : but nothing material was discovered till 27th June. 
On 28th June the Sub-Insrector searched the house of the accused Ananda 
Muchi: and the Inspector searched the houses occupied by the other 
accused. .Ananda lived in Paltadauga, and the other accused in 
Raghunathpur, about five miles apart. These villages aie some miles 
■distant fromGilaool, where Taramoni lives. 

Tbe prosecution proved that in Ananda’s house, in a cowhouse, 
were found buried in the ground, beneath a heap of cowdung, a silver 
girdle and some other oruaments. In the house occupied by Ishan Muchi 

* Criminal Appeal No. 1C of 1886 againrt ibe order paeised by F. E. Pargiter, Ei^q., 
Beesions Judge of Jeasore, dated the 2nd of December 1887, (?) committed for trial to 
the Court of BersioDR by Baboo Kuder Naih Biawas, Deputy Magistrate of Jbeoidab 
.dated 2nd August 1887. 
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were found hidden inside a pillow case two chains of a gold necklace and 
some gold “ cocoanub flower ” ornaments, and inside a pot of kalai were 
found one chain of a gold necklace and some" cocoanub flower” 
ornaments. In a heap of earth beneath the cave of Tusbti Muchi’s house 
were found one chain of a gold necklace and some “cocoanut flower" 
ornaments. Notbingwas found in the house occuoied by Bonomali and 
Isfambar Muchi. The chains were all alike, and the“ cocoanub flowers" 
were also all alike. Taramoni identified them and the girdle as her property, 
which was stolen on the night of the robbery. The accused all admitted 
the property was found as stated by the prosecution, but denied all 
knowledge of it. 

[513] The facts of the second case were very similar. 

in bulb cases the Court found Ishan, Ananda and Tushli Muebi 
guilty under s. 411 of the Penal Code ol dishonestly receiving stolen pro¬ 
perty : and sentenced them in the first case to three, five and one year’s 
rigorous imprisonment respectively, and m the second case to one year’s 
rigorous imprisonment each. 

Bonomali and Istambar Muchi were acquitted in both cases. 

The Court directed the restoration of the stolen property to Taramoni 
Baishnavi and Nimai Karikar. 

Ishati, Ananda and Tushti Muchi appealed to the High Court. 

No one appeared on the appeal. 

The judgment of the Court (Prinsep and PiGOTT, JJ.) was as 
follows - 


JUDGMENT. 

The prisoners are convicted of dishonestly receiving stolen propertyf 
first, under s. 411, in respect of the goods belongiug to one person* and, 
second, in respect of goods belonging to another. 

They were separately tried and sentenced on each of these charges. 

There is no proof acainst them save the fact that the goods found in 
their possession were stolen from different persons, and were found m 
bbeir possession under such circumstances as to prove a guilty knowledge 
on their part. 

There is no proof as to tneir receipt of the goods; nothing to show 
that they received them at different times or from different persons. 
the goods in the possession of each prisoner may have been stolen by the 
same thief, and may have been bv him delivered to that prisoner at the 
same time, although stolen on different occasions. 

If each pi isiner receivail the goods found in his possession together at 
the same time, chat would constitute only one offence. 

There is nothing in the fact that the goods were stolen at differfl®| 
times, to constitute by itself proof that they were received at differoo' 
times, or under such circumstances as to show that more than one 
was committed in receiving them. 

It need not be considered whether, if a thief brought to a receiver 
say, a coat and a ring, stolen from different persons, and [514] on tb9 
same occasion gave them to the receiver, if he said—'* Here is a 
stolen from A, take this,” and the receiver took it. and also “ here is J 
ring stolen from B, take this,” and the receiver took it, these acts wow 
or would nob constitute different offences, because there is nothiog 
show that such a case existed here. 

Here there is nothing bub possession of stolen property found 
cealed established; and this is consistent with only one offence baynie 
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been committed, so far as receivioR i'? concerned : but in truth the offence 
proved is only the retaining of stolen goods. 

In this case, as observed, there is no proof of actual receiving ; and 
it has been held in England (2 Russell on Crimes, citing R. v. Cordy] 
that to constitute the offeoca of receiving there must be proof that 
some person other than the prisoner had possession of the goods before 
the prisoner got possession of them ; otheiwise, possession r f them is 
only proof of the stealing, which is not found here (1). 

If this rule prevails under the Penal Code (and we see no r as-<ii why 
it should not), the prisoners should have been convicte i of the relet'tiou of 
stolen goods, knowing or having reason to believe ihat they were stolen, 
of the existence of wliioh knowledge or belief tlmir roucealment of the 
goods was evidence. 

We, therefore, set asi le the conviction in the second trial. The 
conviction in the first case we also set aside, aud in lieu thereof sve 
convict the prisoners under the sime section (411) of <lisllotle^tly lotain- 
ing stolen propertv. an 1 sentence the prisoners on the findings in the first 
case. Ishan to four years, .\nand-i to six years, and Tushti to two 
years,—all in rigorous iinpiisonment. 

C. D. P. (.•onra/jon and sentences varied. 


15 C. 515 {P.C,)“ 13 lA. 77 = 12 Ind Jur.217 = 584r P.C.J. 165 = Raflque 

and Jackson's F.C. No. 101. 

[315] PRIVY COUNCIL. 

PRESKNT; 

Lord Watson, Lord Hohhouse, Sir IL Peacock, and Sir R. Couch. 
[Oil appeal from the Court of tli'i Judicial Conimissioner of Ouih.] 


Madho Singh {Plaintiff) v. .Viodhiva Sinijh and others 
{Defendants),* [kh and 7th February, 1888.) 

Oudh Rtnt Act {XIX of 185S>. .■?>. 41 and S8. cl i^fAalnlUy of lessees in iiie position of 
undei'.inoiirietoTs not entitled to sub-seUlemi'nt -The Oudh Sub-Settlement Act 
[XXVI of l80‘}i~The Oudh Lund Revenue Act \XV11 of I876i, s. 158. 

A decree, in 186'J, of a Seitl'raenl Court, up-^n tbe corap'omise of a claim, 
made by vilUfie co-parcenary oc mp'or-'. lo an order for .siib-sc tU-ment as against 
tbc talukdar. dedared ibo claimants to be entitled to a boritable, but not 
tran'^lerablo, lease of fbe viilaKe. ata rent leaving iwelvo oer cent, profit to the 
lessees. Ko: default in payment nf rent this Imse was decreed to be in future 
liable to caocellatioii “ by the d*-':r.*e of any oompetenl Court, ncuording to any 
law which mty be iri forcf* in 0 idh wi’h respoot to persons bolding under* 
proprietary ngbt in land." Aftcrwarls, in 1679, tbe parties agreed that the 
leaseea might be dispos.scsscJ for non-payment of rent. Default occurred, decrees 
for arrears' wore made in 1882 and 1883, and remained unsatisfied In a rent 
suit brought by the t iluk fa', held, that he could not sue in a Revenue Court to 
have the lease cinceilei, under the terms of the Oidh Rmt \ct (XfX of 1868), 
either by virtue of the decree, or of the subsequent agreemeor. 

Appeal from a decree (yth April 1835) of tin Juheial Commissioner 
of Oudh, affirmiog a de^ireo (l.Sth Se ibemlnr 1833) of the Commissioner of 
Rae Btreli, affirming a d-icrea (23rd .June 1833) of the Deputy Commis¬ 
sioner of Sultaopur. 

(li Bee the case of Empress v, Vilom Koondoo, 8 C< 634. where, however, the point 
does not seem to have been taken.—£d. 
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^g 38 In the suit out of which this appeal arose the present appellant sued 

FBH- V. the first respondent and twenty-four other defendants for cancellation of 
— a lease to them of a villase, Chak Pindaria, pergunnah Amethi, in zillah 
Privy Sultanpur ; and ijlso for possession. 

Council. lerms of the lease were staged in a decree (2Dd October 1869) of a 

-Settlement Court: and were followed ten years afterwards byan agreement 

15 C. 819 ( 3 xecuted between the parties on 18th March 1879. 

(P C.)= Tlio present proceedings having been taken by ihe talukdar on non- 

15 I.A. 77= payment of decrees for rent, under the Oudh Rent Act [516] (XIX of 
12 Ind. Jur, iBG-S). the question now was whether they were authorised under that 
217 = 5 Act, of which s, 83 states in cl 4 that cuits “for the ejectment of a 
Sar.P.CJ, tenant, or for cancelling any lease on account of the non-payment of 
165= arrears of rent, or on account of a breach of the conditions of such lease," 


Rafiquefi luay he brought under it. 

Jackson’e TJie lease originated thus: In 18G9 a claim was made before a 
P.C. No. 101. settlement ollicer by the present respondents, who were villagers occupy¬ 
ing mouzah Pindaria in co-iiarcenary. for siih-sett'ement of that village 
to he made with tlu'm and as between therr. and tlie Raja of Amethi, in 
whose taluk the village, which he held in maali, was situate. The claim 
as made was not allowed, not fulHlling the requirements of the rules re¬ 
garding sub-settlements and other subordinate rights of property in Oudn, 
which are scheduled and made law by the Oudh Sub-Settlemeot Act 
(XXVI of 1866).. By those rules, to entitle a claimant to sub-settlemeDt* 
he must show that he possesses an ueder-proprietary right; and also 
that he, or some person from whom he has inherited, has by virtue of 
that under-prourietary right, and not merely through privilege granted 
on account of service, or by favour of the talukdar, held the land 
under contract (theka) with some degree of continuousness since tbe 
village came into the (aluka. He also must have been entitled to 
profits exceeding twelve per cent, of the gross rental. However, id 
regard to this, a decree (2ud Ocr.ober 1869) was made in terms of an 
agreement to which the parties tame, similar to another agreement 
between the Raja and other village claimants in the neighbouring mouzan 
of Thauraj, viz., that the villagers should have a heritable but not 
transferable lease of mouzah Pindaria, the rent to be fixed at a sum 
which would leave tbe lessees twelve per cent, of the profits, provided 
that the jumma for the first ten years was to be Rs. 2,999. The anioun 
of the lease on the twelve percent, principle was open to be ro-determipeo 
at the expiration of every ten voars, and the Raja was to be responsibe 
for payment of putwaris, chowkidari, and other village expenses, 
fresh title was to accrue to the lessees owing to the concession, and tbe 
lease itself was to be liable to “ cancellation for default by the decres o 
any competent Court, according to any law which might be from timo 
time [517] in force in Oudh with respect to persons holding an under-pro 
prietary right in land.” 

On the 18th March 1879, the villagers being then in arrear, a writ eu 
agreement, in which they described themselves as “ thekadars ” of 


Pindaria, was made between them and the Raja as follows ;— , 

“ Whereas up to this date the arrears of rent, decreed and not 
on account of joint lease of village Pindaria, amounting to Rs- 
are due from all co-sharers of the aforesaid village within the P®'' 
of limitation, and in consequence thereof, we are liable to be disposs^a 
at once by the Court; but as the Raja Madho Singh Bahadur has, 
request, granted u& time, hence we, of our own will and consen, 
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execute this deed of agreement on our own behalf and on'behalf of such of 
our under-co-sharers as live in commensality with us. or over whose 
share we hold possession, and herehy covenant that we shall repay 
the aforesaid monev without interest in accordance with the in¬ 
stalments specified below. Should there bo breach of promise on 
our part as regards the payment of any of the instalments, the Raja 
baneb Bahadur shall ba at liberty to annul tho arrangeineiib about pay- 
meat by instalments and bo recover the money out of our proper ty of all 
description, charging us at the same time with interest at Rs. 2 per cent, 
per mensem from this date, and in roturn for this default to eject us and 
our co-sharers from the lease of tho entire village through tlio Civil Court, 
or in any other way ho may be able to do it. without following the rules 
(of procedure) laid down in the Rent Act. and after sucli ojectment it 
shall not he lawful and proper for us to cultivate anv land, or take the 
fruits and llower.s of any fruit-tree, without previously obtaining a fresh 
lease. Should wo do so. tiion. according to tho actual capability of tho 
soil, rent at the rate of Rs. 7 per higha for land producing two crops in 
a year.Rs. d-8 per higha'for land yielding one crop in a year, and As. 8 for 
each Mahua tree mav be rocoverod from us ; and the Maharaia Saheb 
Rahadur shall in future be at liberty to disposse.ss us of that (land and 
tree) also, and in each year, until the rent instalment for that year shall 

be paid up. the money paid by us shall not be credited on account of this 
agreement.” 


[618] Afterwards on 20tli April 1882 the Raja obtained a decree 
against the villagers for Rs. 2,.j.31. arrears of rent; and again on 27th 
Kebruary 1883 a similar decree lor Rs 1.8Go. The plaint in the present 
suit prayed for possession of Pindaria under cl. 4. s. 83 of the Oudh Rent 

Act, for non-payment of rent, amounting to Rs. 10.241, with cancellation 
of the lease. 

The defence was that the defendants were prepared to pay all the 
arrears really due. but were not liahio to the extent alleged. At the hearing 
before tho Deputy Commissiouer of Suhanpur, an issue was fixed raising 
the question whether the defendants were liable to have the lease cancelled 
and to he dispossessed on proceedings under tho Oudh Rent Act 1868 
either under the terms of the sottlemont decree of 1869, or of the’ aereft- 
mont of 18lh March 1879. 


Tho Deputy Commissioner held that neither such cancellation nor 
dispossession could be decreed under the Oudh Rent Act (XIX of 1868) 
its terras not being applicable to such a lease. 

The Commissioner of Rae Bareli, on appeal, first dealing with the 

agreement of 1879, decided that its breach was not matter for a Revenue 

Court. He then considered the question of the outstanding arrears of 

rent, whether they were a cause of suit under Act XIX of 1868 and 

concluded that they were not. On this point his judgment was as 
follows:— 


.u -^0'juestion Whethei- the respondents are liable to ejectment unde 

the Oudh Rent Act on account of the outstanding arrears of rent undei 

tl,e two decrees of 1882 and 1883 still remains to be decided. Section 4 

and cl. 4 of s. 83 refer to tenants only, and not to l eler-proprietora 

and one of the stipulations of the decree under which the nernetua 

lease is held is that the lease is liable to cancellation for default hi 

decree of any competent Court, accordine to any law which may bl 

from time to ,me m force in Oudh with respect to persons holdTn J a 
under-propnetary right in land.’ uoming an 
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“ Now the Oudh Rent Act was in force when the lease was ratified. 

and it could hardly have been the intention of the 
such lease to allow ejectment under [519] s. 41 and pi- ^ nf s. 83- 

IL.,1 thoahove-nuoted stipulation been absent the ® 

eJ in the uosition of tenants, and ejectment under cl. 4 of s. 83 for out 
standini? arrears might have been justified : but in the face of this stipu 
laiion thev rau4 bo treated as uoder-propnetors are treated. Under-pro 
piietoi. ca'nrt be ejected under s. 41 and cl. 4, s. 83, hence the respond 

onts cannot be so ejected either. 

It is contended that by such a decision all remedy on the part o 
the appellant against the respondents is practically barred, but s. 158 of 
\ct XVII of 1876 provides, in my opinion, a very sufcoienc and effective 
remodv and it is under that section tliat appellant should have proceed- 
Tdlni'ead of allowing hopeless arrears to accumulate - he ^ ^ 
is fortunate for the respondents that their lease is a non-tiansfeiable 

under existing circumstances. 

On an appeal to the .Tudioial Commissioner this judgment was up¬ 
held The Additional Judicial Commissioner, Mr. T. B. Tracy, ^eerr 

suMially to an argument for the appeal based upon the 'aDguage of 9^ 41 
of the Oudh Rent Act {XIX ol 1868) ; and held that the defendants were 

not placed on the footing, as regards liability to be sued ^ j 

Act of tenants with rights of occupancy. The decree of 1862 toe t cl 
them as on the footing of under-proprietors. In regard to the word 
the decree as to cancellation for default by the decree of any Court accord 
ing to the law on the subject of persons holding under-proprietary right, 

his judgmeot was as follows:— , 

" If ifc had been the intention of the Settlement Court that the ' 

ents should be on the foot.ing of tenants with rights of 
contended for the appeal), all this part of the decree 
surplusago, as the superior-proprietors [520] cou d. as 

course, sue for the ejectment of the lessees under J°,Vlease. 

Rent Act on the occurrence of any breach in the conditions . 

It was clearly tiie intention of the Settlement Court that the d 

should be treated in case of default as defaulting .'^nder-propuetors. 

and that the lease should be liable to be cancelled m 

and under the same rules as sub-settlements might be annulled. J , 

with the Commissioner that the appellant’s proper remedy lay m Pioc 

ing under s. 158 of Act XVII of 1876. The respondents teoj^« ^ 

precisely that which is described in that section. T ®y 

heritable, non-transforable lease, the rent payable under \ 

fixed by the Settlement Officer.’ ” . . 

The appeal was accordingly dismissed, and the decree dismissi o 

suit upheld. ^ , „r, 4 orfld 

On this appeal Mr. B. V. Doyne and Mr. C. W. Arathoon ap 

for the appellant. 

The respondents did not appear. __ 

• Section 41 ,-I ket XIX of 1868 is »s follows ;" No tenant h»vinga,Jjhtof^» 
pancy. or boldiog uodor an unexpired lease, oc special -rovided that, d 

Lall be ejected otherwise than in of decree for ^landlord desitW 

the tenant have a right of occupancy m the land from n ^ 

to eject him. the decree shall not be made has remained uubsW* 

against such tenant for an arrear of rent in respect of such land has 

fied foe fifteen days or upwards.” 
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VII.] SARDHARI LAL V. AMIJIKA PERSHAD 15 Cal, 521 

For the appellant it was argued that the respondents, not having 
obtained a decree for. or shown thomsolves entitled to. sub-settlement, and 
having admitted, both by the agreement of 1879 and in the cour.se of the 
proceedings throughout, that they wore liable to ejectment upon default 
in payment of arrears of rent, were in the position, as regards liability to be 
sued, of occupancy tenants. This was not altered by the words in the 
decree of 1862 referring to their liability as under-proprietors. Neither at 
the time of the decree nor afterwards was there any law, if not that which 
the plaintiff invoked, that was peculiar to the case of the latter. The 
Courts below should have held that the Oudh Rent Act {XIX of 1868) was 
applicable. The term “ under-proprietor,” as used in the decree of 1862, 
must be understood in a largo sense, as comprelioDcling all righ';s inferior to 
the proprietary right. 

JUDGMENT. 

Their Lordships’ judgment, after counsel for the appellants bad been 
heard, was delivered by Sir B. Pkacock. 

Their Lordships are of opinion that the three Courts below, who were 
unanimous in their judgments, are correct in the opinions which they have 
formed. It is clear that under the [521] decree, by way of compromise, 
the parties had not a right to cancel the lease under the terms of the Rent 
Act. 

With regard to the agreement, their Lordships are of opinion 
that the Courts bolow wore right in holding that the plaintiff could not 
seek to enforce that agreement by suing in the Rent Court. His only 
remedy would have been to have sued in the Civil Court upon that 
agreement. 

Under these circumstances their Lordships will humbly advise Her 
Majesty to affirm the decree of the Judicial-Commissioner. 

Appeal diwiissed. 

Solicitors for the appellant: Messrs. T. L. Wilson it Co. 

C. R. 


13 C. 821 (P.C.) = 15 I,A. 123=3 Sar. P.C.J, 172 = 12 Ind, Jur. 210. 

PRIVY COUNCIL. 

Present: 

Lord Ilobkouse, Lord Macnaohten, Sir li. Peacock, and Sir R. Couch. 
[On appeal from the High Court at Calcutta.] 


SARDHARI Lal (Plaintiff) v. AiiBiKA Pershad [Defendant). 

[8bh February, 1888.] 

Limitation Act [XYof \wn), sch. II. art. 11—Code of Civil Procedure, ss. 278. 280 
283 - Investigation of claim to attaclied property, ’ ’ ' 

A. decree-holder, against whom ihe relewe of property, attached in execution 
of his deoree. baa been ordered, after investigation under s. 280 of the Code of 
Civil Procedure, is limited by art. 11 of sch. 11 of Act XV of 1877, the Indian 
Limitation Act, to one year within which to institute a suit to establish that 
the property is that of bis judgment-debtor. 

The extent to which the '•investigation” required by s. 280 should be carried 
depends upon the circumstances of the case. 
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Expl.. 1C.\V.N.24 (28); 6 C.L.J. 362 (366) ; R.. 19 A. 253 (F.B.) = 17 A.W.N. 
GO : 17 C. ■260;.21 B. 58 (60l: 27 C. 714 ; 22 B. 875 : 25 M. 721 (723) = 12 M. 
L J. 411 • 13 M L.J. 367; 32 C. 537 (539); 11 O.C. 180 ; (181); 13 C. P.L.R- 69 
nO): IGC.P.L R, 19 121): 2 Bcm.L R 476 (477); 34 C-491 = 11 C.W.N. 487 
(489); 34 533 = 8 M.L.T. 417 = 8 Ind. Cas. 157 ; 28 P.R. 1910= 19 P.W.R. 
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.Vppeal from a decree (iGtb December 1834) of the Hi«h Court, 
allirming a decree {28lh December 1882; of the Subordinate Judge of 
Dhapulpore. 

The principal question raised by this appeal was whether the suit 
was Ijp.rred by limitation under Act W of 187i- sch. II, art. 11. and 
this depended, according to the appellant s case, upon two otheis, viz., 
first, whelber or not a decree-holder, against wliom an order under s. 280, 
Civil Procedure, has been passed, and who attempts to establish, in a 
suit under s. 233. that the attached property is. in fact, the property 
of the judgment-debtor, is bringing a suit to establish Jiii riglit within 
[522] the meaning of art. 11 : secondly, whether the required “ investi¬ 
gation ■' had been made in this case, before the order had issued, under 
s, 280, releasing the property ; for if none had been made, that order would 

have given no starting point to limitation. 

Article 11 of the second schedule of the Limitation Act prescribes 
that a suit “ by a person against whom an order is passed under ss. 280, 
281,282, or 33o of the Code of Civil Procedure to establish his right to, 
or to the present possession of, the property comprised in the order” 
shall be brought within one year from the date of the order. 

The sections of the Code of Civil Procedure referred to are the 

follo\Ying:— . • • . j * 

” 278. If any claim bo preferred to or any objection be made to 

the attachment of any property attached in execution of a decree, on the 
ground that such property is not liable to such attachment, the Court 
shall proceed to investigate the claim or objection with the like power as 
regards the examination of the claimant or objector, and in all other res¬ 
pects as if he was a party to the suit.” . c j n * ^ 

” 280. If upon the said investigation the Court is satisfied that lor 

the reason stated in the claim or objection such property was not when 
attached in the possession of the judgment-debtor, or of some person 
in trust for him, or in the occupancy of a tenant or other person paying 
rent to him, or that, being in the possession of the judgment-debtor, at 
such time it was so in his possession not on his own account oi as is 
own property, but on account of, or in trust for. some other person, or 
partly on his own account and partly on account of some other person, the 
Court shall pass an order for releasing the property wholly or to such ex¬ 
tent as it thinks fit from attachment.” 

” 283. The party against whom an order under ss. 280. 281, or ^ 
is passed may institute a suit to establish the right which he claims to ^ 
propevty in dispute, but subject to the result of such suit, if any, the eider 

shall be conclusive.” fnr in 

The present suit arose out of the execution 

1877 of a decree (14 May 1877) against Bishen Mohun Singh [523] and 

Ruder Mohun Singh upon a mortgage of their family estate execu 

1869 by their deceased father, Nandlal, for Es. 24,021; they having, a , 
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stated accounts, since Naodlal’s death, with the niortRagoe, and paid part 
otthedeht The decree was that the mortKaRed properties should bo sold, 
and that if they should not lealixe onouRh to pav the debt, the bnlance 
should bo realized out of the estate of Naiullal. Tho fuiiily estate 
having been attached, the sale was fixed for Isc October 1877 
but postponed on ohiectious made from time to time. On the 
lyth July l«8U the two sons and wife an-l minor grandson of tbeiudgment- 
debtor Bishen Mohun Singh, ami the wife and minor son of the other 
judgment-debtor. Ruder Mohun Singh, objected by petition to the sale, on 
«he ground that they had not been made parties to the decree about to be 
executed, was for a personal debt duo by the judgment-debtors. 

Ihev al eged that their interests in the ancestral property were not liable 
to be sold, and that at most “ only the partitioned rights and interests 
of the judgment-debtors should be sold, tho rights and interests of the 
objectors being exempt." 

On this the order {31st July 1S8U) was that the property should be re- 
leased on the ground of its being ancestral, and that only the judgment- 
debtors right upon partition should be sold. Tho decree-holder, should 
he desire to bring that right to sale, was to tile a new inventory within 
two days. This not having been done, an order was made in tlie following 
December, striking the suit ofl' the tile. 

An application for a review was subsequently rejected by the Subordi¬ 
nate Judge. The decree-holder then applied to the High Court to call for 
the lecord under s. 622, Civil Procedure Code. This the High Court did 
but having found no illegality, or material irregularity, in the proceedings, 
they dismissed the application. 

The plaint in thoprpsent suit {20th May 1S82) stated the facts, and 
claimed a declaration that the mortgage executed by Nandlal as head and 
manner of the family was binding on the defendants. 

defendants, other than Ruder Mohun Singh, setup limitation, 
the suit not by mg been brought within one year from 31 s6 July 1880. the 
date of the order upon the claim for release. 

1 j j-.1 Subordinate Judge having tjxed an issue on the point 
decided that the suit was barred by art. 11. lie said : ‘'The plaintiff's 
pleader has argued at very great length that the Court sliould have 

determined speeihcally what share the claimants were in possession of 
nd what s.haro the judgment-debtors bad and which was liable to sale- 

« OQ^n ^hich it could make under 

8 . 280 and therefore art. 11 is not applicable. A number of rulings 

have been cited m support of the contention. It seems to me that had 

the contention been correct, the High Court would certainly have inter- 

rd„ hv r; Court's ordsr itself shows that the order 

under 280 ""‘hin the exercise of liis jurisdiction 

Sin Lai V. Juodeepnarain 

s2h(l{ ■ Lai (2); Ram Saliai v. Shea Pershad 

hoMm« ‘iu Court rTOTTENHAM and O’KiNEALY. JJ.), 

tak«l ^ u® instituted must be 

u '[f ‘‘be Civil Procedure Code, 

anirmed the decree of the Subordinate Judge. 

On this appeal— 


1858 
Peb. 8. 

Privy 
Council. 

15 C. 621 
<P.C.) = 

15 l.A. 123a 
S Bar. P.C.J. 
172 = 12 
Ind. Jur, 
210 . 
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1888 Mr. n. r. Doyne appeared for the appellant. 

Feh. ^ The resDonclenfc did not appear. 

. Tor the appellant it was argued that the present suit, not being one 

to establish the plaintiff’s right to the property, or to the present posses- 
CouNCUj. Qf tlj 0 property comprised in the order of the 31st July 1880. did 
15^521 not fall within the meaning of the provisions of art. 11 of the second 
(PC)= schedule of the Limitation Act. Also there had been no investigation 
13 I A 123= such as was required by s. 280. The order, therefore, purporting to have 
9 Sar PC J been mai^e under that section should have been treated as a nullity, and 
172*12 not as an order from tlie date of which time could run. The case of 
Ind. Jar. V'^nkapa v. Che}ihasa 2 )a (l) was referred to. 

210. JUDGMENT. 


Their Lordships’ judgment was delivered by 

[525] Lord PIouhouse.— The sole question in this suit is whether 
it is brought in time to satisfy the exigencies of the Law of Limitation. 
The plaintiff’s case is, that he was aggrieved by an order passed on the 
31st of July 1880, and he now seeks to get rid of it in this suit. The 
order was passed in execution proceedings under the provisions of s. 280 
of the Code of 1877, and the effect of it was to allow certain objectos 
that had been lodged to an attachment obtained by the plaintiff m 
another suit in which he was plaintiff and decree-holder, and to release 
from attachment the property which at bis instance bad been attach¬ 
ed and put up to sale. The plaintiff was enUtled. under s. 283 o( the 
Code, notwithstanding the order in question, to institute a suit to establis 
the right which he claims to the property then attached and put up 
to sale. Jkit then it is provided by the eleventh article of the Limitation 
Act, Act XV of 1877, that a suit by a person against whom an order 
is passed under s. 280 of the Code of Civil Procedure to establish 
his right to the property comprised in the order must be brought 
within one \ear from the date of the order. Now this suit was no 
brought until tho 20th May 1882, that is to say. about 22nd months after 
the date of the order. It is clearly therefore out of time unless ^n he 
shown that for some reason or other the case docs not fall within the 

article of the Limitation Law'. 

Two reasons have been suggested why their Lordships should hold 
that tho case does not so fall within the article. It is said that the article 
in question, s aimed at orders passed against the persons who objec 
the attachment. But the answer is that it is aimed against persons w 
object to orders passed under s. 280 : and it is not suggested that there 

can be an V person against whom an order can be passed under s. qoq 

the decree-holder himself. Ue therefore is the very person who by 
is eenpowered to institute a suit to establish his c aims, * 

art, 11 of the Limitation Law, is confined to one year for the institution 


that suit. , 

The other reason assigned is that s. 280 does not conlempla o 

that any order shall be made until after an ^ 

to not know what took place before the Subordinate Judge who made jh 

order. It may have been that the part.es ® B„t 

far upon tacts that he was enabled to deliv er his opm.on off ha . 


(1) 4 B. 21. 
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besides that, the Code does not ^re9crib0 the extent to which the investi- 1888 
gation should go; and though in some cases it may he very proper that Feb. &, 

there should be as full an investigation as if a suit were instituted for the- 

very purpose of trying the question, in other cases it may also be the most PRIVY 
p-udent and proper course to deliver an opinion on such facts as are COUNCIL. 
081016 t[i6 bubodinato Judj;o afc tho tiuio, leaving the aggrievod party 
to bring the suit which the law allows to liiin. However that may 52! 

be (and their Lordships do jiot desire to pronounce any opinion as iR-Cd = 

to the exteot of the investigation which h required under the Code),*®*'* 
in this case the order was made: and it was an order within the jnrisdic- ' 
tion of the Court that made it. It is not conclusive : a suit may be 
brought to claim the property, notwithstanding the order; but then the Law 
of Limitation says that the i lamtilt must bo urompt in bringing his suit. 

The policy of the .\ct evidenilv is to secure the speedy settlement of 
questions of title raised at execution sales, and for tliat reason a year is 
fixed HS the time within which the suit must bo brought. 

Their Lordships are clearly of opinion that this case falls within the 

scope of the eleventh article in question, and that the suit must fail upon 
that ground. 

The result is that their Lordshius agree with the Courts below ; they 
^ink that the appeal should ho dismissed, and they will humbly advise 
Her Majesty in accordance with that opinion. 

Appeal dismissed. 

Solicitors for the appellant: Messrs. T,L. d' Co. 

, C. IJ, 


172 = 12 
Ind. Jur. 
210 . 
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[527] CKiMINAL HEVISION. 

IScfore Ur. Justice Prinsep and Ur. Justice Piqol. 


In I'Bh MATTKU OF Sarisananda Hasu Mozumdau and another 
{Petitioners) v. Pran Sa.nkau Roy Chowdhuki and.others 
{Opposite Pany):'^ [20th February. 1888.] 

Criwnflf Procedure Code (Act X of 1882). s. Ub-Disimic as to rujht to coiled rents- 
i cngiole tnvnoveable prufjcrlj/. 


A dispute as to the riRbt to collect rents is a dispute concerning tangible 
immoveable property within the meaning of s. 145 of the Criminal Pro- 
ceoure Code. 

Uarak Narain Singh v. Luchmi BuX Roy ( 1 ) and Suf/ierfonrf v. Crowdy (2) 
foUowed Bhusana Deb Roy v. Doorga Churn Dhatiocharji (Sj 


VNherea Dispute arose a.s to the right to collect the reots of certain land tho 

ownership of which was claimed by both A and B, and tho tenanis who had 

Deen paying rent to A refused to pay rent to A and attorned to B, held that tho 
conduct of the tenants m attorning to D was not an asseriion of possession 
aavepBo to A such as to put ao end to the relation of landlord and tenant 

Detween them and A and to A’s right to collect the rents. Such attoromoot 

nereforo did not deprive A of his right to have recourse to s. 145 in case of a 


^vision No. 322 of 1887 against the order passed by W. H. 
peoD. Esq., Deputy Magistrate of Goalundo, dated tbe 27th of August 1887 

W 6 C.L.R. 287. (2) 18 W.R.Cr. 11=9 B.L.R. 229. (3) 11 0. 413. 
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likelihood of a breach of the peace, so as to have his possession of the tight to 

collect the rents niaintained. pending proceedings in a civil suit. 

[F.. IG C. 51.3 1523); R.. 12 C.W.N. 16 {22}=35 C. 120; D.. 23 C. SO (84t.] 

This case arose out of a dispute coocerning the right to collect the 
rents from the ryots of a piece of re-formed ceur land in the district of 
Faridpoie, called Shomaspur by the petitioners, and Dowlutdia by the op¬ 
posite party. 

In 1859 the river Padma flowed on the east of a group of temporary 
settled estates known asthePanchas Ha;^ari Mehals. In uiidstream there 
was an island called Dowlutdia, which belonged to the Teota Rajahs (the 
opposite narty to these proceedings). In this island there were a few small 
churs which did not belong to the Teota Rajahs; the chur on the ex¬ 
treme east [528] of the island was called Shomaspur, and belonged to 
Sarbananda Basu Mozumdar, one of the petitioners. 

Between 1859 and 1875 the Padma bad shifted its course, the island 
Dowlutdia had disappeared, and large accretions had formed contiguous 
to the Panchas Hazari Mehals. Beyond these accretions there was a 
n irrow strip of land. 

About 1877 the accretions, extending up to the main stream of the 
Palma, were at first settled to the Panchas Hazari Mehals; bub subse¬ 
quently all tile lauds on the east of the Western boundary of the island of 
Dowlutdia were released bo the Teota Rajahs with the excepiioo of some 
portions, wiiich were claimed by Sarbananda Baboo and a Mr. Renny. 

Allalongasufi (achannel) ran through the relinquished tract from 
north to south. On the east of this suti, and a good way off from it, 
flowed the main stream of the Padma. Both these kept constantly shift¬ 
ing eastward until the suti occupied the position which the main stream 
of the Padma did in 1877. This suti was called Kootibaree suti in 1881, 
and is still known by that name. The main stream of the Padma at this 
time was about a mile on the east of the suti. The land in dispute lay 
between the Kootibaree suti and the river Padma, and began to reform 
some time between 1877 and 1880. 

The tenauts on the disputed land paid rents to the Teota Rajahs, the 
opposite pirby, down to March or April 1686. Subsequently disputes 
arose between the tenants and the Rajahs, who tried to raise the rents. 
Being unable to obtain enhancement of rent from the tenants, the Rajahs 
declared the land to he their khas khamar, settled them with other ten¬ 
ants, and uQsuccessfully endeavoured to oust the old and put the new 
tenants in possession. The tenants refused to pay any rents to the 
Rajahs and attorned to Sarbananda Basu and another, the petitioners, exe¬ 
cuting kabuliats, which were registered in the course of August I8v..6. 
In consequence of the threatening attitude of the parties, indicating a pro¬ 
bability of a breach of the peace, proceedings under s. 144 of the Code o 
Criminal Procelure were instituted in October 1886. 

Mr. W. H. Thomson, the Deputy Magistrate of Goalundo, found 
that on the 30th October 1886, the date the initial [529] procee 
ings were framed, the Teota Rajahs, the opposite party, were in pos 
session by receipt of vent from the tenants as against the petitioners, 
and by his order of 27th August 1887 passed under s. 145 ordered that 
the opposite party do remain in possession until evicted therefrom m 
due course of law, and forbade all disturbance of such possession un 
such eviction. He further ordered under s. 148 that the petitioners 
should pay the opposite party the sum of Rs. 1,500 as costs, j 
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the order of 27tii Auiiust 

1H87 on tlie IDtli September. 

The petitioners applied to the 111^1, Court under the rovisional sections, 

anti obtamed a rule calling on the opposite party to show cause why the 

order of 27th August 1887 should not bo set aside 

Mr and Mr. .l/.P. Gasper. Baboo Puss Banuerjee and 
Jiaboo Jogesh Chunder Dcy, for llie petitioneis. 

The Adyo«iio-GeDei-al Mr. Paul. Mr. lioalmfic. BuhooA,nb,ca Churn 
Bose and Baboo Grija .S'aiii'c'r Moziimdar, for the opposite party. 

Tbejudgmeot of the Court (Pkinsbp and Pigot, JJ) was as 
follows:— * 

JUDGMENT. 

10 Criinioal Procedure, relates to nearly 

10,000 bighas of chur land in tho district of Faridporo. The parties are 
zemindars : and the question at issue is tho right to receive lent from the 

cultivators. None of these ryots is a party to these proceedings. It has 

been found by the Magistrate, after a long and careful investigation and 
m a we l-considored judgment, that ud to the end of the Bengali \ ear, March 
M ryots OP this chur paid rents tothoTeota, Rajahs, party 

iNo 1; that subsequently disputes arose, and the Rajahs, being unable to 
obtain euhancoment of rent from the tenants, declared the lands to be 
their khaskhamar, and unsuccessfully endeavoured to make settlements 
with some other tenants for a portion, at least, of the lands. Tho tenants, 
on the other hand, told the Rajahs that they would not pay them any rents, 
r^ftl urohably finding themselves unable, unless supported bvsome 
UdUJpersoQ of intluenco. to resist the Teota Rajahs, put themselves into the 
hands of barbananda Basu and another, the second party to the^e proceod- 
iDgs. and attorned to them, executing kabuliats, which were registered 
m Uie course of August. In conseijuence of the threatening attitude of 
the:parties indicating probability ot a Preach of tho peace, proceedings 
under 8. Ho were instituted in October 18BG. It is unnecessary to refer 

of those proceedings except to state that, on tho 27Lh August 
m J^ub-divisional Oflicer of Goaluodo found that the first narty, 

the ieota Rajahs, were in possession by receipt of rent from the tenants 
tts.against the second party. 

The main objections takeu before us as a Court of Revision are that 

tnis dispute between zemindars with respect to land occupied or held by 

tenaots 13 not properly cognizable under s. U5. and that, if cognizable, on 

tne UndiDgs of the Magistrate, tlie second party was entitled to be declared 
to be 10 possession. 

The first contention is founded unou a construction of the section in 
toe present Code similar to that adopted atone time by Phear. J., with 
spect to s. 530 of the old Code-that is. that the section is anplicable 
to eases of actual or manual possession, such as that of ryoiL 

wlG Zr the construction of the words of the section, 

saiH • ^ prevailed in this Court. Under s. 530 it was, as Jackson, J.. 

thflB "settled law that 

IftnA - °?°template8 disputes between owners as well as occupiers of 

in th«f Sntherlatid v. Crowdi/ (2),and helpointed out 

thfl n construction of the section is in conformity with 

of the law as shown io prev ious legislation on this subject. 

. U) 6 C.L.R. 287 (289). 18 ^y.R. 11, 
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1888 It is argued that the introduction into the present s. 145 of the word 

FEP. 20. “tangible” before the words “immoveable property” indicates that actual 

-possession is alone contemplated by it. As to this, we can but adopt and 

Criminal ioilow tho language of Field, J., in Pmmatha Bhnsana Deb Roy v. Doorga 
KkvisioN, Citui H lihuitcharji (li. We think that a dispute as to the right to collect 

t53l] rents is a dispute concerning tangible immoveable property under 
15 C. ^ ^ j . There Cin be no question that disputes regarding the exercise of 
this right are most fruitful causes of di-sturbanco.especially in newly formed 
alluvial lands, such as are the subject of the proceedings now before us. 
We have no doubt that it is the policy of the law that Magistrates should 
have summary jurisdiction to pass temporary orders in such matters so 
as to prevent the occurrence of serious breaches of the peace. We are 
so strongly iuipresseo with this view that, had the decision of another 
Division Bench been to the contrary, we should have felt it our duty to 


refer the matter to a Full Bench. 

As to the second objection.it is contended that,inasmuch as the tenants 
had attorned to the second party, the first party had ceased to be in posses¬ 
sion, and that consequently the order of the Magistrate in their favour 
should beset aside; that the previous existing tenancy had been deter¬ 
mined by the action of the Teota Rajahs in declaring the lands to be their 
khas khamar; and next that, even if this were not suflicient to deter¬ 
mine the tenancy, the conduct of the tenants in attorning to the 
second party would be an assertion of possession adverse to the Teota 
Rajahs, such as to put an end to any previously existing relations between 
them and the Rajahs, and, with them, to the existence of such a right to 
collect the rents as is within the section. We do not think so. No doubt 
a zemindar and his tenants miglu-.by agreement, determine any relation of 
landlord and tenant existing between thorn. But the acts of the two par¬ 
ties, the Rajahs and the tenants in the matter before us certainly cannot be 
construed as constituting such an agreement between them. The attorn¬ 
ment by the tenants to the second party is not shown to have been even 
known to the Rajahs until after the proceedings under s. 140 were insti¬ 
tuted. We regard the acts done by the Teota Rajahs and the tenants in 
this way : The Rajahs endeavoured to terminate the tenancy in a manner 
which was wholly unlawful, and in this they wore opposed by the tenants, 
and were unsuccessful in obtaining from them a surrender of their lands. 
Under such circumstances, the original tenancy still subsisted, and the 
tenants in possession of the lands remained liable to pay [532] rent 
as heretofore. The subsequent acts of the tenants in repudiating as 
their landlords the Teota Rajahs, and in attorning to the second 
party to these proceedings, could not by themselves alone operate so as 
to determine their tenancy. As has already been stated, no notice was 
given to the Rajahs that the tenants had put an end to their tenancy 
under them. We need not consider what the effect of such notice, if any, 

might have been. . ^ . 

It was argued that the decision of the Magistrate was wrong, as imol* 
ving the acceptance of this proposition ; that the rigiit of a zemindar to 
come in under this section must exist, even though the payment of rent has 
been withheld from him for years, so long as his right to recover it by 
proceedings-at-law can be shown ; and that such a proposition cannot 0 
accepted, as it cannot be supposed that questions of title were intended o 
come before a Magistrate for decision under this section. There may_ 


(1) 11 C. 413 (416). 
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great force in that argument, and the Magistrate, so far as lie adopted this 
view, may have been wrong. The point need not be decided by us in 
this case, and we do not decide it. Here the rent was paid down to just 
before tlie dispute between the Rajahs and the ryots which led to the pro¬ 
ceeding under s. Tlo, Code of Criminal Procedure : and U|)on the dispute 
taking place, they attorned by real or pretended payments of rent to a 
stranger. The question on the second branch of the case is, whether such 
a proceeding by the tenants of a iseniindar can deprive him of recourse 
to this section in case of danger to the peace, to have his possession of the 
right to collect rents maintaineil, pending civil uroceodings ; and we must 
determine that question in tlie negative. 

Having regard to the length and character of the [iroceediegs before 
the Magistrate, we are of opinion that his oidjr regarding costs should 
stand. 

The rule must, therefore, bo discharged. 

Rule diHchayfjro. 


15 C. 533 (P.C.) = 15I.A. 119 = 12 Ird. Jup. 254^5 Sar. P C, J. 168. 

[533] PRIVY COUNCIL. 

Present; 

Lord U Lord llohhnuse. Lord Macmtjhlcn, Sir B. Peacock, 

and Sir U. Couch. 

[On appeal from the Iliuh Court at Calcutta,] 


Gunga Narain Gupta iPlaintifi) v. Tiluckuam Cuuw- 

DHKY ND UTUERS {1 kfemhnts) . l7th February, 1888.) 

hlaint, RonnoJ—Civil 1‘iocedurc Code, ISSJ, sv 50 nnd 63. stib.seclion {df—Charges of 
Jraud^Pleading—Amendiiieul of plaint—rejection of plaint. 

A plaint charging fraud must set forth particulars; geocrai allegations, how¬ 
ever strong the word^, not even amounting to an averment of fraud of which a 
Court cau take n:^ticc« 

After an examinuton of the plaintiff’s pleader by Ibc Court to discover 
whether there were grounds, which did not appear, for an anicudmcnt, a suit 
was dismissed on the defects of the plaint, which, charging fraud, did not set 
forth a good cause of action in regard to the above- 

Ueld, that dismissal was not the proper mode of disposal of the suit; but 
the plaint ehould have been rejected, a course which would have enabled 
the plaintiS. if ho found hiui^elf at a future time in a position to make 
averments giving relevancy to an action, to pre.sent a fresh plaint. 

[F.. 18B. 144 (146); 10 B. 593 1601); UC.W.N. 87=36 0. 134 (140) = 1 Ind Gas 
784 : Q L.B-R. 4 l9): R., 91 P.R. 1893 ; 1 O.C. 202 (267) ; 5 C.W.N. 91 (103) • 
8 L.B.R, 100 (105) (K.B.) ; 2 N.L.R. 49 (52) ; 13 C.W.N. 167 = 8 O.L.J. 135 
1142) = 4 Ind.Cas. 495: 5 Ind. Cas. 179 (180); 7 Ind. Cas. 255 (257).] 

Appeal from a decree (1st. June 1885) of the High Court, affirmiug 
a decree (loth April 1884) of tho Subordinate Judge of Goalpara. 

The question raised in the proceedings which gave rise to the suit in 
which this appeal was brought was as to the validity of an auction-sale 
in execution of a decree (20th April 1882), of which the first and second 
of the five respondents were tho holders, tho other respondents being the 
purchasers at the sale. The property sold {18bh April 1883) was the 
plaintiff's interest in two separate shares in two zemindaries in the district 
and they realized Rs. 21,500. 
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A petition by the present plaintiff to have this sale set aside under 
s. 311, on the Rround that it had not been duly proclaimed, and that the 
execution purchasers had deterred others from bidding, was rejected 
December 1882), and the High Court. McDONHLL and Totten¬ 
ham, JJ., contirmod the order. The-Judges said: “ With regard to the 
point that the execution-purchasers had improperly deterred others 
from bidding for tlie [534] property, it may he that they did deter others, 
but even if they did so, this would not, we think, bo an irregularity in 
conducting the sale within the meaning of s. 311. Certain rulings have 
boon pointed out to us, in which the decree-holder, having obtained 
permission from the Court to bid at the sale, in one case, openly within 
hearing of the Court made disparaging remarks to deter others from 
bidding for the property; and in the other case, a raokhtar, in the interests 
of tlie decree-holder, directly discouiaged other bidders by his talk. 
Regard being had to the fact that they were the decree-holders at whose 
instance the sales wore being held, and that the Court ought to have 
interfered, it was held that there had been material irregularity in conduc¬ 
ting them. We are not, however, prepared to hold that acts done by bid¬ 
ders or by by-standers at a public sale without the knowledge of the Court, 
or private understandings between intending bidders, will amount to 
irregularities in conducting it, such as will render it liable to be set aside 
under s. 311.” 

The plaintiff brought the present suit {I8th December 1883) against 
the decree-holders and the auction-purchasers to have the sale set aside, and 
the property restored to him, on the ground that the latter had fraudulently 
and in collusion with the two decree-holders, prevented other persons from 
bidding at the sale, and so purchased the property for Rs. 21.500, the mar¬ 
ket value being Rs. 75,000. In separate written statements the defendants 
denied the fraud, urging that the piaint did not state distinctly how the 
fraud had been effected, and alleging that the value ofthe property did not 
exceed Rs. 21,500- 

From the statements of the pliintiff's pleader, who was examined by 
the Subordinate Juige. the plaintiff's case aopearo l generally to be that 
the auction-purchasers, whom ho ciiled the Gowndpore zemindars, had in¬ 
duced the decree-holders to sue for the debt due from the judgment-debtor 
and had done hostile acts against him. in reference to the land, thesu'nject 
of the auction-sale in dispute, .•\ccording to bun, persons on behalf of the 
auction-purchasers had ir.cluced others not to bid at the sale. 

The Subordinate Judge’s judgment was to the effect that, even if the 
plaintiff could prove the statements in the plaint and those of his 
pleader, tliere would be nothing to justify [535] the Court in finding that 
the sale had been brought about by fraud ; that it was stated that certain 
people, on behalf of the Gowripore zemindars, went about inducing people 
nob to bid ; that that was exactly the ground the plaintiff took in his 
application, and the High Court had then held that, even if they did 
deter others, it would nob be an irregularity in conducting the sale within 
the meaning of s. 311. That if deterring others from bidding is nob such 
an irregularity as to warrant the sale being set aside on that ground, it was 
nob possible to obtain the same end merely by changing the name o 
the transaction and calling it a fraud instead of an irregularity. It 
be improper to induce people to abstain from bidding at a sale, but it is 
hardly a fraudulent proceeding.” The suit was, therefore, dismissed wi 
costs. 

Against this decision the plaintiff appealed. 
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The juapment of tho High Court {FiifiLl) aod O’Kixealv, JJ.) was 
as follows : \ybat the fraud on tho part of the defendants, the decree- 
holders. was. is not stated in tho plaint, and was not stated when 
tho plaiotiffs vakil was exacninecl od liis behalf/* Tho appeal was accord- 
ingly dismissed. 

On this appeal,— 

Mr. E. I. Doipie and Mr. 0. W. Arathonu, appeared for the apiiellant. 

Mr. J. Graham, Q.C., and Mr. ./. //. J. Eranson, for the respond¬ 
ents. 

For the appellant it was argued that tho Subordinate Judge’s jud-- 
ment, based on the former decision of the High Court which only had 
reference to irregularity within the meaning of s. 311. did not cover the 
whole ^,^round. Tiie stateinenls in tho plaint wore not so vuguo as to pro- 
dude the settlement of issues for the purpose of a hearing on the ineiits. 
the question being a wider one than the nctition under s. 311 had raised 
It was whether tho property had been wrongfully disparaged by interest¬ 
ed parties, with fraudulent intent, before the sale, witli injury and loss 
resulting to the judgment-debtor. The High Court, instead of atiirniing 
the dismis.^-al of the suit, should have remanded jt. The dismissal 
ID any view of the case was wrong. [536] and the Court, even on 
Its own showing, should have done no more than rciect the plaint. Tlie 
appellant now relitd upon this. that, even it.of itself, the deterring others 
from bidding at a sale did not amount to a material irregularity within tho 
meaning of s. 311, it might, when coupled with allegations of the property 
having been sold much below its market value, and coupled with charges 
of acts showing fraud and collusion, amount to a cause of action. 

Reference was made to 2inkhnir(‘. HuUuh v. Brojnnnih Sircar {]) ■ 
Subbajt Eauv. Srivic->sa Euu {2\: Fuller v. Abrahnm (3) ; IH/rsou v! 

Rfrc/t f4); Sugden's Vendors and Purchasers, 14th edition, Chap Iso- 
Benjamin on Sales. Bk. HI. Chap. 2 . ‘ ’ ’ 

For the respondents it was argued that no distinct act, constituting 
fraud, had been ebarged. and the case rested where it was. when the 
application under s. 311 had been rightly rejected. 

Reference was made to In re Cftrm'f; estate (o): Mason v. Armitruje (6): 
Dart’s Vendors and Purchasers, Gth edition, Chap. Ill, a. 4 and 
cases collated at p. 121. 

Mr. E. V. Donne replied. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Lord Watson. -This is an action brought by a judgment-debtor for 

the purpose of setting aside a judicial sale : and there are two sots of 

defendants, the one being the judgment-creditors and tlie other the 

auction-purchasers. The ground upon which the action is laid is said to 
be fraud, 

The 50th section of the Civil Procedure Code (Act XIV of 1882) pro¬ 
vides that every plaint must contain a plain and concise statement of the 
circumstances constituting the cause of action and where and when 
>t arose. By s. 3, sub-s. id), the Judge before whom the plaint de- 
P^ds IS authorised, if it does not disclose a sullicient cause of action 


11) 5 C. 308. 

U) 3 Ves. Jan. 51. 


(2| 2 M.26j. 

(5) 26 Beav. 187. 


(3) 3 Brod, and Bing. 116. 
(6) 13 Ves. 38. 
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to adopt one or other of two courses: he may at or before the first 
liearing either reject the plaint, or allow an amendment to be made upon 
tlie spot or within a limited time, upon such condition as to payment of 
[537] costs as he may think proper. When fraud is charged against the 
defendants it is an acknowledged rule of pleading that the plaintiff must set 
fortli the particulars of the fraud which the alleges. Lord Selborne said, 
in U'ctdingford V. The. Mutual Societij {\) : “ With regard to fraud, if 

there be any principle which is perfectly well-settled, it.is that general 
allegations, however strong may be the words in which they are stated, 
are insutiicient even to amount to an averrment of fraud of which any 
Court ought to take notice.” There can be no objection to the use of 
sucli general words as *' fraud ” or collusion, but they are quite ineffec¬ 
tual to give a fraudulent colour to the particular statements of fact in the 
plainr., unless these statements, taken by themselves, are such as to imply 
that a fraud has actually been committed. 

In the present case it is unnecessary to criticise the plaint minutely. 
Strike out the words " fraud,” " deceit," " illegal and fraudulent acts. 

” machinations,” and so forth, of which there is great’supertiuity. and what 
remains ? Nothing, except an allegation of certain facts which might be 
unattended with any fraudulent or illegal purpose or character. In these 
circumstances, the Subordinate Judge, being of opinion that no cause of ac¬ 
tion was stated in the plaint, allowed an examination of the pleader for the 
plaintiff. He did so, nob with the view of taking evidence, or of ascertain¬ 
ing what was to be the evidence in the case, but with the very proper 
object of ascertaining whether the pleader was in a position to make, on 
behalf of the plaintiff, an amendment of the plaint, which would introduce 
a specific and relevant cause of action. Counsel for the plaintiff—who is 
appellant here—admitted that the effect of the declaration of the pieader 
was to make matters worse instead of better ; and in that observation by 
the learned counsel their [jordsbips are quite ready to concur. 

Their Lordships are accordingly of opinion that the judgment of the 

High Court is well-founded, and must be affirmed. They are however, of 
opinion that in disposing of this case upon the defects of the plaint as not 
setting forth a good cause of action, the Subordinate Judge ought nob to 
have taken [538] the course of dismissing the suit. If he did not allow an 
amendment as authorised by s. 53 of the Procedure Code, be ought, m 
terms of the same section, to have rejected the plaint. That, according to 
s. 56 of the Code, would have enabled the plaintiff to present a fresh plamt 
in respect of the same cause of action if he found himself m a position at 
any future time to make averments which would give relevancy to ms 
action. However, no objection seems to have been taken in the Court 
below to the form of the judgment, which was the same in both Courts, 
dismissing the action. No objection was stated in the appellant s case 
or raised by his Counsel; and in these circumstances, and seeing tna 
the time limited for briogiog an action to set aside the judgmen 
already elapsed, their Lordships are of opinion that the ends of ]u 
will be served by permitting the judgment of the Court below to stand in 

its present form. 

Their Lordships will, therefore, humbly advise Her Majesty to affirm 
the judgments appealed from, and to dismiss the appeal. The appe 
must pay to the respondents, Surjeswari Baruani, Anundmoyi Baruani, and 


(1)5 App. Ca. 697. 
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Kaochunpria Baruani, who appeared at their Lordships’ bar, the costs of 
the appeal. 

Appealdnmissed. 

Solicitors for the appellant: Messrs. T. L. }Vuson d’ Co. 

Solicitors for the respondents, the auction-purchasers : Messrs. 
Watkins d Lattaj. 

C. 13, 


IS C. 538. 

ORIGINAL CIVIL. 
Ti^'forc Mr. Justice Trecebjan. 


Satcouri Pyne [Plaintiff] v. Luckey Narain Khettry 

[Defendant):' [loth .June, 1888.J 

Registration Act {111 of i877i, ss. 34. 77— Presentation for registration—TAuiitaiion for 
registration ajter acceptance by Registrar—Accepiance for Registration. 

Altbougb under Act III of 1877 it is imperative to present an instrument for 
registration within apre.scribed tune from its execution, there is no time fixed 
within which an instrument pro-ented and accepted for r.'gistration must be 
registered. 

[S39] Sah Mikhum LiUPmday v. Sah Koondun halt (Hand Skamn Charan 
Das V. Joyenoolah {2) followed ; In re Duttobehary Banerjee (3) not followed. 

CR.. 5 M.L.J. 29 (31) : 18 M. 255 {aSo).] 

Suit under s. 77 of the Repistration Act. 

The defendant on the 18th Septoiiibor 1880, executed in favour of the 
plaintiff a mortgage of his family dwelling house, situate in the town 
of Calcutta, to secure an advance of Rs. 3,000, The defendant having 
refused to register the deed, the plaintiff, on the 12th January 1887, 
presented it for registration, and applied for a summons calling upon the 
defendant to appear before the Registrar for the purpose of registration • 
the whereabouts of the defendant being unknown, this summons was 
affixed to the outer door of the defendant's family dwelling bouse, in 
which house he had ordinarily resided; The Registrar further issued a 
warrant for the arrest of &he defendant, which, however, remained un¬ 
executed. it being found impossible to discover the defendant’s whereabouts. 
On the 30th August 1887, the Registrar refused to register the deed in the 
absence of the defendant, or proof of personal service of the summons 
more than eight months having elapsed since the execution of the mort- 
((ago deed. 

On the 28th October 1887 (the High Court having been closed for 
the vacation from 22Dd August to the 27th October 1887) the plaintiff 
brought this suit, praying that the defendant might be compelled to 
J’ogister the deed, or that the Registrar should do so on his behalf. The 
defendant pleaded limitation. 

Mr, Allen, Mr, Sale and Mr. Casperz, for the plaintiff. 

Mr. L. Ghose, for the defendant. 

Mr, Sale .—A wilful refusal or neglect bo attend and admit execution Is 
^ ^Qo ial of execution within the meaning of the Registration Act, and a 

* Origi nal Civil Suit Ko 455 ol 1867. 

(1) 16 B.L R. 228. (2) 11 C. 750. (3) 11 B.L R. 20. 
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1888 suit lies to compel registration. Section 34 is subject to s. 77— Radha 
JUNK. 15. iw.s.soi Rotura Dakna v. Chooneloll Dutt (1). The document was presented 

— within the time allowed by the Act, and there is no law of limitation for the 
Original acr.ual fact of registration ; Shama Charan Das v. joyenoolah (2), which 

Civil. [540] case follows Sah Makhtui Lall Pauday v. Sah Koondwi Loll (3); 

— the former case expressiv lays down that s. 34 is subject to s. 77. 

15 C. 538. Mr. L. 0/jo.se.—The decision of Sah Makinm Lall Panday y. 

Sah lioondun Lall f3) was one under Act XX of 1866 ; that Act did 
nob contain a section fixing a limitation of timo in regard to ap* 
poararice of executants or their representatives as did the Acts of 1871 
and 1877; the ordy limitation provided for in Act XX of 1866 was in 
regard to presentation. The case of Shavia Oharan Das v. Joycnoolah (2), 
decided by WILSON. J., follows the Privy Council case, but the difference 
between tlie Act of 1867 and the Acts of 1871 and 1477 was not therein 
pointed out; nor was the case of In re Buttobehary Uanerjee (4), cited or con¬ 
sidered. This latter case was a decision under Act YIII of I871,\yhich Act 
confained a limitation as to the appearance of executants, and is direedy in 
point; it was there held that an order refusing registration should be obtain¬ 
ed from the H^gistrar Wore the time fixed for appearance of the executant 
has expired, and if once the time fixed has expired, and no order of refu¬ 
sal to register has been made by tlie Registrar, no further proceedings 
can be taken to enforce registration. I submit that case should be 

followed. 

JUDGMENT. 

Trevelyan, J.~This is a suit brought under the provisions of s. 77 
of the Registration Act. 

The deed was executed on the 18th of September 1886. It was 
presented for registration on the 12th of January 1887 by the claimant, 
who applied for a summons against the executant. He was unable to 
serve the summons, and on the 30tl\ of August 1887, the Registrar refused 
registration on tho ground that more than eight months had elapsed. 

The only (juestion argued before me is whether the Registrar must 
not be taken to have refused registration at some period within the eight 
months, and whether this suit is not consequently barred by limitation. 
There is express authority in favour of the defendant’s contention, ana 

there is also. I think, express authority against it. . . 

[541] I was much pressed with Mr. Justice Maepherson’s decision. 
In the matter of Buttobeharij Banerjee (4), and there is no doubt that that 

case is undistinguishable from the present one. 

I think, however, that the decision of the Privy Council in the case 
of Sah Makhun Lall Panday v. Sah Koondiin Lali (5) is a distinct authority 
for the contrary proposition. In the case Sir Barnes Peacock, referring 
to the Registration Act of 1866, says : " Though the statute makes i 
imperative to present an instrument for registration within four mon s 
from the date of its execution, no time is fixed within which a deed 
ed and accepted for the registration must be registered, and indeed ® 

nature of tho requirements of the Act the period within which the legis ra 
tion must be completed could not have been fixed. Mr. Ghose, w o 
appeared for the defendant, pointed out to me that there was a difference 
between the Act of 1866, with which the Privy Council were dealing, ana 


(2) 11 0 750. (3) 15 B.R. 228 

(5) 15 B.L.R. 228 = 2 I.A. 210 = 24 W.B. 75. 


(1) 5 0-445. 

(4) 11 B.L.R. 20. 
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the Act now io force, and that the Act which Mr. Justieo Macpborson 1888 
coosidered in the case I have mentioned fixed, as in the Act of 1877, a June 15 , 

limitation for the time svithin which executants can appear. I do not agree - 

with Mr. Justice Macphorson in considering that, from the fact that there OuiGINAI* 
is a limitation as to the time within which executants can appear, it CiViL. 
follows that the refusal to register must be taken to have been made — 
within the same period. IS C- 938, 

There being no express (imitation I do not see why limitation by 
implication should be imported into the Act. As the Privy Council 
said, from the nature of the requirements of the Act. the period within 
which the registration must be completed could nob have been fixed. 

The Privy Council case is, I think, an express authority, and that 
this is so is clear from the case of ■S’/fUJun Oiintnu D/ia v. -foycnoolnh (1) 
decided by a Division Bench of this Court. 

r must order the defendant to register the document, and I direct 
tiiat he pay the costs of tiiis suit. 

[S42] Mr. Sale then anpliod for a direction in the decree that the 
Registrar might register the deed in the event of the defendant not 
attending bo do so. 

Tuevklyan, J. —The decree will ho in the usual form : either it will 
contain a direction of the kind asked for, ur in case the defendant cannot 
be found, you will have liberty to apply. 

Attorney for plaintiff : Baboo D..V. Dntl. 

Attorney for defendant: Messrs. .SV» <(■ C->. 

r. A. P. 


IS C. S42. 

APPELLATK CIVIL. 

Before Mr. Justice Norris am( Mr. Justice Beverley. 


Khub Lal Sahu and others {Defendant) p. Pudmanund Singh 

AND OTHERS {Plaintiffs).' [lOth April, 1888.] 

Lmxtaiion Act iXVofmi). sch. 11, arts. WJ and 13-2-6oivr)iHi£)H revenue. Suit to 

recover tnoricy paid on account of^Charne^Co-sharer.rohment of arrears of rp 
venue by. ‘ • ; o- 


Tbe plaintiff? and defendant wnre the proprietors of two separate plots of 
land, separately assessed with Government revenue, but covered by the same 
towzi Dumber. Plaintiffs paid tbe Government revenue due from the defendants 
lyespecfc of their plot from September 1873 to June 1885, in erder to prevent 
the two plots being brought to sale, and on the-iSth September 1685 instituted 
a suit to recover fhe amount. It w-i« contended on behalf of the plaintiff that 
art. 132 of sch. II of Act XV of 1877 applied to the facts of the case, and that 
me plaintiffs were therefore entitled to recover .HI amounts so paid within twelve 
yenrs of date of suit, 

authority of Kinu Ram Doss v. Muzafftr Hosain Shaha (2) 
tne plaintiffs bad do charge upon tbe propertv in rp.spcct of which the pay¬ 
ment had been made, and a.s on the authorit) of Ramdin v. Kalha Per shad tZ) 
art. 132 only applied to cases whore the money jought to be recovered is a charge 
upon tbe property, the limitation applicable to tbe case was that provided by art 
yy. and the plaintiff’s claim 10 respect of all payments made more than three 
years before suit was barred* 


against the decree o’f C. A. 

oi Baboo rX- is duted the ^ud of June 1887, affirming the decree 

1886 ° * Cbaod, Subordinate Judge of that district, dated the 23rd of February 


<1) U 0. 7£0. 


C VII-.119 


(2) 14 C. 809. 

94.5 


(3) 12 1. A. 12=7 A, 502. 
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[543 ] In fchis case the plamtiEfs and the defendants owned two 
separate plots of land, separately assessed with Government revenue, but 
entered in the CoHectorate register as one estatecovered by the same towzi 
number. The plaintiffs alleged that, as both plots of land were thus 
jointly liable for the total amount of Government revenue, and as the 
defendants had neglected to pay their shares of the same from September 
1873 to June 1885, they had been compelled to pay it for them, in order 
to save their own plot from sale, and they accordingly instituted this suit 
on the ilSth September 1385 to recover the amount so paid, which they 
assessed at Ks. 701-2-0 principal and Rs. 495-0-6 interest, or the sum 
of Rs. 1.196-2-G in all. They also prayed that that amount might be 
declared a charge and realized in the first instance by the sale of the 
defendants' plot of land in respect of which it liad been paid. 

The only material question raised in the suit was one of limitation, 
the defendants contending that in any event the plaintiffs’ claim, in so far 
as it arose more than three years before suit, was barred by limitation. 
On the other hand, it was urged on behalf of the plaintiffs that twelve 
years’ limitation applied, and that the whole amount claimed was therefore 

recoverable. 

The first Court gave the plaintiffs a decree for the amount claimed, 
less a sum of Rs. 5. which was not proved, holding that art. 132ofsch. II 
of the Limitation Act XY of 1877 applied to the case, and that therefore 
the whole claim was witliin time. On appeal that decree was upheld by 
the District Judge. 

Tne material uortiou of that otficer’s judgment was as follows: 

"Article 99 of tiie Limitation Act does not apply for two reasons: 
first, because this is not a suit for contribution by a sharer in a joint estats; 
and,’ secondly, because, even if it were such a suit, yet it is a suit m which 
the 'plaintiff seeks to recover by the sale of the property, that is, to enforce 
payment of money charged upon immoveable property. 

" Plaintiffs paid the money neither under a decree nor as joint 
proprietors of the estate, consequently art. 99 cannot o.pply—Bam 
Dutt Sinok V. Horakli ,Narain Singh (1). They are undoubtedly en¬ 
titled to recover under s. 69, Act IX of 1872, for if they 
paid, their own property would have been put up for sale. L544J in 
fact this point is not disputed in appeal The liability of the ap¬ 
pellant to pay the revenue was a liability upon his estate, ai^ oo 
merely a personal ViAhiMty—Molhooranath Ckattopadhja v. Kristo Kiimar 
Ote(2). A suit brought to enforce payment of the money by sale oi 
the property on whicii it is a charge comes under art. 132 of the Limita- 
fcioQ Acs— V. Ndran (3); Rund-in v. Kalka Pershad (4); Milter w 

Banqa Nath MoiUicki')]; Juneswar bass v. Mahahcer Singh (Q). Had 
the plaintitfs sought only to make the defendants personally liable, then 
probably art. 147 would have applied ; but as they seek to recover their 
money by sale of the immoveable property (on which it is a charge), ai . 
132 must necessarily apply. Plaintiffs’ claim is not therefore, even m 

part, barred by limitation.’’ 

The appeal was accordingly dismissed with costs, and the defendants 
now preferred this second appeal to the High Court. 

Baboo Nilkant Sahai, for the appellants. 

(•2) i C. 369. 

(5) 12 C. 389. 


(1) 6C. 549 = 8 C.L.R. 209. 
(4) 12 l.A. 1-2 = 7 A. 502. 
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Mr. R. E. Twidalc and Munslu Mahomed Yiimf, for tiio ro^poudeiilis. 

Tho judgmaiit of the High Court (Noiuus atiJ liJCViiULLV, .lYi -.va^ 
as follows;— 


JUDflMENT. 

We are of opinion that tins appeal mint be alloweJ. Tiio facts oi the 
case appear bo be tliese : Thera are two separate pieces of land having 
separate .lumnia, with one cow/i numhof. The plaintilT is the owner of 
one of these pieces of land, and the defendant is the owner ot the other 
piece. The defendant did not pay tho Govoronjont roveuuo in re'^uect of 
his Und from September 1873 to Juno 18S.j. Too to.v^i number of both 
pieces being che same, there wa< danger of tiie plaintiffs portion being 
sold along with the defoudant’.s holding for arrears of (lovornmont revenue 
in resuect of tne uofendaot’s holding. Plaintill. to save his own estate, 
paid the Governmant revenue in respect of thedefeudant's from .September 
1873 to Juno 1885, and brings this suit to recover the amount ho piid, 
namely, Rs 700 principal and Rs. 48 j interest. 

Both the lower Courts have given him a decree for the whole amount 
claimed, holding that art. 132. sch. II of the Limitation [545] Act applies 
to this suit; and that the period of limitation is twelve years In both 
the lowor Courts it was contended that art. 09. sen. II of the Limitation 
Act anphos, and that argument is again advanced in second appeal before 
us. We are of opinion tiiat that argument ought to prevail, and that tlie 
plaintitl can only recover moneys advanced within three years before the 
institution of the suit. The Full Bench decision in Kinu Ram /Jass v. 

posam Shaha (1) is a conclusive authority for holding that t)ie 
plamtifi had no lion upon the defendant’s holding in respect of pavmcnts 
that he had made, and the case of Karmlin v. Kalka Pershad is a 
conclusive authority to show that art. 132 is only applicable to cases 
where tiie money sought to bo recovered is a charge upon the property 
rheir Lordships say at the bottom of pigo 14: ” But the Counsel 
lor the appellant relied upon the language of ohe 132nd article of 
the second schedule" ‘for money charged upon immoveable property 
twe ye years. His cootentioo was that that period of twelve vears 
apphed to every remedy which the instrument carried with It. and'gave 
twelve years for tho personal remedy against fcbo mortgagor as well as 
against the mortgaged property. 

the previous language with reference to personal suits 
and at the language of art. 1.32, their Lordships think groat inconvenien¬ 
ces and inconsistencies would arise if they did not read the latter as 

charged on immoveable property 

to raise it out of that property." 

Therefore holding as we do that the plaintitf had no char-e unnn thA 
property, it is clear that upon the authority of this case, art. i:J2 of the 
Limitation Act will not apply. Article 99 would be the ooly Article 

in “Pply- The appeal will, tberefove, be allowed, with lull cost? 

>» his Court and proportionato costs in the Courts hole;. The dect 

plrl^nirr'' '>y Siving the plaintiff a 

Wrsonal decree against the defeodant in respect of so much of the money 

no had paid within three years next before the institution of the suit'. 

-Ippea/ allowed and decree modijicd. 


14 C. 609. 


12) 12 1. A. 12=7 A, 502, 
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Uejore Mr. Jualice Norris and Mr. Justice Bevericy. 
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15 G. 546. 


Prem ChanI) Pal [Auctioii-purchaser) v. Purnima Dasi {Plaintiff) 
AND RuMA Nath Shi {Judument-debtor).'^ [20bh April, 1888.] 


Moriqaqc - iit nl ynortgage decree-^Sale certificale — Confirmation of sale 

i—Saie tor arrcnn of Government revenue —Cu ii Procedure Code {Act XIV o/1882| 
s. A7 of 1859, ss. 13. 14. fii—Transfer of Property Act (Act IV of 1882), 

s’. 73. 



J) h.^ving obti^iued a decree on a mortgage of a ^^ aona share of an estate 
payiug r»venue to Government caused the share to be pul up for sale in execution 
cf that decree on the 17tb August 1883 and purchased it herself. The sale was 
m t confi'-med till the 18th Septemhor 1883, In the meantime a 14-anna share 
cf the estate, including the 6A-.iDua share, which was separately liable for its 
own share of Goverumont revenue, was on the 26tb September 1383 sold for arrears 
of the June kist of Government- Revenue under s. 13. Act XI of 1859, and pur¬ 
chased by ono 6'.. who sold it agiin to P.. who obtained possession on the 6th 

August 1884. 

In a suit by D. against P, and the judgment-debtor to obtain possession of the 
SLanna share so purchased by her - Held, that the niortpage debt was 
gni.'bed. and the mortgage merged in the decree on the l7th August 1883; but 
having rcf’ird to the provisions of s. 310 of the Code of Civil Procedure, the 
D)octgagee7 rights were kept alive and remained in existence until the property 
vested in her by virtue of the granting of the ^ale certiOcate. and that between 
the date of the sale, 17th August 1883. and the date of its confirmation, IStli 
D-cemhor 1883. the mortaago lien was fully preserved ; that P.’,s purchase being 
governed by s. 51 of Act XI of 1859. he acquired the share subject to all encum¬ 
brances. including the mortgage lien of D : that s.73 of the Transfer of ^ 

Act does not in stu-h a case deprive a mortgagee of bis lien over the property ana 
confine him to proceeding against the surplus saU-ptoceeds; that as ’ 

debtor had the right, at any time between the 17tb August 1883 and the 18iQ 
December 1883. to redeem the property upon payment of principal, in’erest ana 
co«tstoD. P. having acquired the rights of the judgment-debtor by virtueol bis 
purchase on the 26f.b September 1883 was equally entitled to redeem between 

that date and the I8tb December 1893, but not having availed himself ol that 

right, the property became absolutely vested in D on the 18th December 188.^, 
iiud that consequently D. was entitled to the relief claimed. 


A. 475 (477) =‘22 A.W.N Uo ; 7 Ind. Cas, 05 = 33 A. 63; ^.LJ. 590 4 

cci, c J. 731; Eipl.. 3 C-L J. 52 (54); Cons.. 17 B. 375 (381, 383);^^. 
,n, 11 C.W.N. 828 (831); R.. 27 B. 334 (340); 8 tnd. 837= 15 C.W.r^. 
112, 7C.L J. 1: 24 0. 746 1749); 9 C.W.N. 117 (119) ; 9 C.L.JJ6 (103)- 
3 C W,N. 22fi-3 lud. Cas. G96 .• Coraraeoted upon. 24 C. 682 I685I J 


[547] The facts of this case were as foUow : On the 23rd Joyst 
1287 the father of the defendant No. 2. Roma Nath Shi. borrowed from 
the hu=haud of the plaintiff the sum of Rs. 1.151. and to secure the ra- 
navment tliereof executed a mortgage in his favour of a 5^ anna share out 
of 14 annas of a taluk named Jardai Junghsha. The 14 annas share o 
the taluk was separately liable for its own ^f the Governm^ 

revenue assessed on the entire estate. On the 30th June 188^ the p 
tiff’s husband obtained a decree on the mortgage against Roma Nath bh, 
which declared the mortgage lien, and directed a sale in the event of th 

non-pavment of the amount due. In 1883. her husband having m 
meantime died, the olaintiff proceeded to execute the decree, and on m 


• Appo:il from Appellate Decree No. 1927 of 1897. against the decree of E. Cowley, 
■so Juice of Midoapor. dated the 26tb of June 1887. the ^ocree of Baboo 

edar Nath Mozumdir. Subordinate Judge of Midnapur, dated the 8th of May 1886. 
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17bh August the property comprised io the mortgage was sold and our- 
chased by bho plaintitf herself (or Hs. 800. That; salo was cODlirmod ou 
the 18bh December 1883. In the meantime bije 14 annas share of the 
estate was sold on the 2Gth September 1883 under s. 13, Act XI of 1859, 
for arrears of Govorumenb revenue, which had accrued duo in the month 
of June, aud was purchased by one Gopi Nath Maibni, by whom it was 
sold to the defendant No. 1, Prem Clund Pal. and he obtained possession 
of it on the 6bh August 1884. 

Ill December 1884 the plaiutitl enJeavourod to obtain possession of 
the share she had purchased, but she was resisted by Prem Chand Pal, 
who in March 1885 obtained an ordei- in his own favour under s. 335 of 
the Code of Civil Procedure. The ulaiutitt' accordingly instituted this suit 
either to recover nossossion of the 51 annas share or to bring it to sale in 
satisfaction of the mortgage decree. The plaintifi alleged that the sale 
for arrears of revenue had been caused by collusi'iu iietween the 
defendants, and she submitted that the first defendant’s purchase only 
gave him the property subject to the charge declared by tiie mortgage 
decree ; that after the sale on the I7ch August 1883, at which she had 
purchased, the defendant No. 2 had no riglit or interest in the property 
whatsoever, and, therefore, the defendant No. 1 liad acquired nothing by 
his purchase. 

Defendant No. 1 disputed the genuineness of bho mortgage and denied 
all collusion between himself and the other [548] defendant, aud con¬ 
tended that the revenue salo nullified the plaintitPs purchase, and that 
she bad no right to the property. 

The first Court found the mortgage to he geDuine, aud that there had 
been no collusion between the defendants. It considered that the plain- 
tirt' might and ought to have paid the revenue, which was a first charge 
on the property, and that she had no right to tne property, hut only under 
the provisions of s. 73 of the Transfer of Property Act a right bo the 
surplus sale-proceeds. As she iiad not proceeded against them tuat Court 
dismissed the plaintitPs suit with costs. 

On appeal that decree was reversed by the District Judge in a judg¬ 
ment, of which the following is the material portion :— 

“ The main questions to be decided between the plaintifi' and Prem 
Chand Pal are— 

Ist—What rights did Prem Chand acquire by his purchase ? 

" 2nd .—What rights thereafter remained to the plaintifi in the share 
of the estate bought by her ? 

' The answer to the first question is given in s. 54, Act XI of 
1859—* the purchaser shall acquire the share subject to all encumbrances, 
and shall not acquire any rights which were not possessed by the previous 
owner or owners.’ Section 28 and sch. A of Act XI of 1859 vested his 
title in Gopi Nath Maitra from the 29th June 1883, as the certificate 
filed shows. 

The written statement urges that Prem Chand’.s rights date back to 
the sale on the 26th September, and that plaintiff’s mortgage lien had 
then been extinguished by plaintiff's prior purchase of the proprietary 
nght; and that as plaintiff was thus the owner of the estate at the time 
it was sold for the realization of the Government revenue, such sale is 
binding on the plaintiff. The Subordinate Judge has referred to the case 
of Ohatiaput Singh v. Grindra Chunder Roy (1), which is undoubtedly in 
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i:i\oiii ot the defendant, if the defendant’s contention as to the position of 
the he correct. 

“ But on the 9th December 1878 the Civil Procedure Code in force 
w.ii Act \ of 1877, and under that law a purchaser at a sale in execution 
of Cl decree had an inchoate right in the property purchased even before the 
confirmation of the sale, and on the [5i9] confirmation his rij'ht went back 
to the date of sale. But Act XII of 1879 amended s. 316 of the former 
Code liv providing that the sale certificate was to bear the date of the con¬ 
firmation of tlie sale, and that the title to the property sold as between the 
piuties WHO to vest in the purchaser from the date of the certificate, 'and 
not before.' 

"This is also the law under s. 31G of the present Code. 

"I have been referred to the case of Prangoitr ]i[ozoomdar v. Himanta 
Kh'<'i(iy> Dchya (1) in regard to sales effected in July and September 1881: 
hut that also would appear to have been decided under the law as it origin¬ 
ally stood, as on page 601 occurs the passage ‘the title to the property is 
no douht incomplete until the sale is confirmed, but on confirmation it 
dates b.aek from the time of sale.' The case ouoted of Saroda Prosaud 
MuUick V. Lutchtneeput Sing Dooqur [2) was under the former law: and 
there the sale to Mooktakashee Dabeo had been formally confirmed more 
than a month before the second sale. 

" Purtber, I think that the mortgage lien could nob be ex¬ 
tinguished until the sale to the plaintiff had become final and com¬ 
plete. I am of opinion that on the 26th September 1883 plaintiff’s 
mortgage lien was nob extinguished, and plaintiff had not succeeded to the 
ownership of the property in suit. The Subordinate Judge has referred 
to 8. 73 of the Transfer of Property Act, but I do nob undei'stand the law 
to limit the mortgagee’s right. The sections would seem to refer mainly 
to sales of entire estates for arrears of revenue where the mortgagee might 
ho in danger of entirely losing bis lien on the property. 

" Further, in this particular instance, as plaintiff was not on the 
•26th September 1883 the owner of the property in dispute, I do not think 
blame attaches to her tor not paying the balance of Government revenue 
then due. and, from another point of view, the defence again fails; for, as 
Gopi Nath's certificate shows, Gopi Nath’s title dates from the 29th June 
1883, and Gopi Nath bought the share of the estate in dispute subject to 
all its encumbrances, amongst those being the plaintiff’s lien. The subse¬ 
quent sale and the purchase by the plaintiff are valid as against the 
defendants. 

[650] ■ ' The plaintiff will accordingly obtain a decree for possession 
of the Ol- annas share purchased by her, with costs in both Courts.’’ 

.^gainst this decree Prem Chand Pal preferred this second appeal tO' 
the High Court. 

Baboo Srni'ith Das and Baboo 7ioic?i/o Nath Dutt, for the appellant. 

Baboo ne7n Chiaider Bannerjee, Baboo Uma Kali Mukerjee and Baboo 
La^oo iif’/ian ; for the respondent. 

Baboo Srinatk Das, for the appellant.—The purchase of the plaintiff, 
respondent was of an earlier date than that of the appellant, and there¬ 
fore the respondent was the owner of the estate at the time it was sold' 
for arrears of revenue, and hence the appellant acquired the right of the- 
" previous owner” by his subsequent purchase under s. 54 of Act XI of 
1859. It cannot be said that at the time of the revenue sale there was 
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any encumbrance on the property, as the mortgage lien of the respondent 
bad come to an end by her purchase in August 1883. 

Supposing that the purchase of the appellant was subject to oncum- 
hrance.-., the respondent cannot lecovor khas possession in this suit. All 
that she would be entitled to is to havti her mortgage lien enforced and 
to get a decree for money subject tu the appelhuU’.s right of re lemption. 

Baboo Ilcm Chundcr Biuierjee. for the rospondont.— L’ndor ss. G, 7. 
13, 28 and sch. A of Act XI of IS.yj. the title of the appellant as purcha¬ 
ser accrued from 2yiii Juno 18S3,/.<> , tiie Ja\ alter that lixed for the 
payment of tbo June instalment of Goveriimciu tevonuo. l-ndor s. 316 
of the Code of Civil Procedure, the title of tlio resnondent accrued from 
tiie date of the coutirmation of sale. i.c.. 18th Decemhtr 1883. Hence 
the title of the appcllanC accrued prior to tint of the respondent, and 
therefore tbo purchase of the former was subject to tfio right of the 
latter to have tho property soKI it) execution of her decree. The appel¬ 
lant is consequently barred by Us —see Goinnd Chundcr Tloy v. 

(Titrn Churn Knnnoknr (1), Jharoo [551) v Hoj Chundcr Dass (2) and liaj 
htshen Mookerjee v. lindha Mudhuh [loldtir '3). Supposint’ the pur¬ 
chase of tho respondent was anterior to that of tlio appellant, the 
former cannot he said to ba the "previou.s owner" within the momirig of 

s. '>4. Act XI of 1859. 

Baboo Srinath D'l.s in re))ly. 

The judgments of rhe Hi.:;h Court (Nunuis and Bevlhlev, JJ.) were 
as follows :— 

Jl'DGMENTS. 

Norris, J.—This case comes before us upon an appeal from the 
decision of the DisiricL Judge of Miduaporo, wlio has reversed the decision 
of the First Hubordinato Judge. 

The questions wta liavo to netormino are not free from dilHcultv; but 
upon the best consitieration I liave been able to give to the jirgumeots 
which have been adduced on either side, tfje cases cited, and the judgment 
under appeal, I ani of opinion tliat the decision of tiie lower .Vppellate 
Court is correct and should i)e allirmed. The facts of tho case are as 
follows. His Lordship after stating tho facts as aliove continued :— 

The District Judge has given her a decree for this .'j j-anna share, aud 
against this decree the auction-purchaser, at the sale held on the 26th 
of September 1883, for arrears of Government reveuuei, lias appealed ; 
and it has been urged before us by the learned pleader for the appellant 
that this judgment is wrong and should be reversed. His principal 
ground of appeal is that the District Judge vvas wrong in holding that 
the plaintiff’s title to the o^-anua share, which was put up for sale, was 
not perfected and completed until the date of the sale certificate, the 18th 
December 1883. He contends thattbe sale was perfect and complete on 
the 17th August 1883 ; and that on that day the mortgage debt was 
extinguished, and the mortgage merged in the decree. 

I think, having regard to the provisions of s. 316, Code of Civil 
Procedure, that this contention is not sustainable. It baa been urged 
that, although tho section says that " the certificate shall bear tbe date 
of the confirmation of the sale, and so far as regards the parties 
to the suit, and persons claiming through or under them, the title to 
the property sold shall vest in the purchaser from the date of such 
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cortiGcate, and [552] not before,” yet as regards third parties the property 
vests in the purchaser fi’om the date of sale. No doubt the Legislature 
does not introduce the words “ third parties,” but if, as regards the parties 
to the suit and persons claiming through or under them, the title of the 
purchaser is not to be considered complete, nor the property to vest in 
him until the conbrmation, we see no reason for holding that, as regards 
third parties, the title of the auction-purchaser is complete, and the pro¬ 
perty vested in him before the date of the coofirmation of sale. If this 
view is correct, it seems to us that the plaintiff’s husband’s rights as 
mortgagee were kept alive and remained in existence until the property 
vested iu him by virtue of the granting of the sale certibcate, and that 
between the 17th August (the date of the sale) and the 18th December 
(the date of the confirmation of sale) his rights as mortgagee were all in 
existence, and the mortgage lien fully preserved in him. It may be that 
in addition to those rights he had other rights which it is not necessary to 
discuss. 

What, then, is the position of the appellant, the auction-purchaser, at 
the sale for arrears of Government revenue ? His position is regulated 
by the provisions of s. 54, Act XI of 1859, which says, " when a share or 
shares of an estate may be sold under the provisions of s. XIII or 
s. XIV, the purchaser shall acquire the share or shares subject to 
all encumbrances, and shall not acquire any rights which were not 
possessed by the previous owner or owners, "—be takes the property 
subject to the encumbrances, and it is sufficient, in my opinion, for the 
purposes of determining this case, to say that he takes it subject, among 
other encumbrances, to the mortgage lien, which, I am of opinion, was 
still subsisting in favour of the mortgagee. I do not think it necessary 
to go into the question of the encumbrance which may have existed upon 
the 5i-anna share by reason of the decree of the 30tb June 1882. In 
my opinion this ground of appeal fails. 

Then, it has been further urged that, by virtue of s. 73 of the 
Transfer of Property Act, the plaintiff has no lien upon the mortgage 
premises, bub has a lien only upon the surplus sale proceeds in the hands 
of the Collector, after the payment of the [553] Government revenue. 
I am of opinion that s. 73 does not operate to deprive the mortgagee of 
his lien. It is to be noted that this is a sale under the provisions of s. 13, 
Act XI of 1857, to which, as I have already pointed out, the provisions 
of s. 54 are applicable. If it bad been a sale under the provisions of 
s. 37, a purchaser in the position of the present appellant would have taken 
the property free from all encumbrances, the mortgage lien would have 
been extinguished, the mortgagee would have been free to avail himself 
of the provisions of s. 73. although his lien on the mortgaged premises 
had gone, he would have had a lien on the surplus proceeds in the bands 
of the Collector, after paying the Government revenue. 

There remains now only one other further point to be considered. 
It has been urged by Baboo Srinath Das that at any rate the plaintiff 
in this case cannot be entitled to a decree for possession. I confess I 
have some hesitation with regard to what I am now going to say, but 
after giving the best consideration I can to what has been urged, I 
think the position of the parties is, that between the 17th August 
■ 1883 and the 18th December 1883 the judgment-debtor, the defendant 
No. 2, would have had a right upon payment of principal, interest and 
costs to redeem the property. There was an equity of redemption existing 
in the judgment-debtor, defendant No. 2, up to the 18th December 1883. 
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On the 26th September 1883 I think the present appellant stood in the 
shoes of the judgment-debtor, and he had a right to redeem at any time 
up to the 18th December. I think he purchased on tiie 2Gth September, 
with the knowledge of the previous decree obtained against the judgment- 
debtor. the mortgagor, and 1 think tliat if he wished to exercise the right 
which I think he possessed, be should have come torward and claimed 
between the 26th September 1883 and the J8th December 1883. to exer¬ 
cise the right to redeem. I think the riglit to reileeiu was completely gone 
on tbe 18bh December, when the sale certiticate was given, and tiie property 
absolutely vested in the mortgagee. In myopijiion hotli these grouuds 
urged, and urged, if T may be allowed to say so. with great ability, have 
failed. 

I, therefore, think that this appeal shouki he ilismissed with costs 

[554] Brvrulrv, —I may very brielly say I am also of opinion 
that this appeal must he dismissed with costs. It soenis to me that the 
broad principle which is laid down in s. 54 is that tbe nurchaser under 
that section acquires the share be purchases subject to all encumbrances 
existing at the timeoi the sale. It is admitted that il the mortgage in this 
case had been exi.stiug at the time, it would certainly have been anencum- 
branee under that section, and the appellant, purchaser, would have taken 
the share subject to tlio mortgage. It apnear.s to me to make very little 
or no difference that that mortgage had pass8<l into a mortgage decree, and 
that in execution of that decree tlio property had been put up to sale, 
although tbe sale iiad not been confirmed. I ttiink that, in accord¬ 
ance with the broad principle lain down in s. 54, the purchaser took the 
property subject (if one may say so) to the unconfirmed sale. If the 
purchaser had deposited the amount of the decree between the date 
of bis purchase and the date of the confirmation of the sale, it is 
possible that the sale might have been set aside. He did not do so, how¬ 
ever ; and accordingly on the 18th Docomher, when the sale was con¬ 
firmed, the plaintiff became entitled to the po.ssession of the property, 
and, therefore, tbe decree for possession was pronerly made by the lower 
Court. 

In the view we take of tlio matter it becomes unnecessary to decide 
whether the words “ the previous owner or owners ’ in s. 54 of Act XI of 
1859 are to be understood as meaning the owners who made tbe default 
or the owners at the time of the sale. Neither is it necessary to determine 
whether or not the sale of August 1883 was complete as regards the 
purchaser before it was confirmed in Docembor following. But as one 
of the Judges who decided the case of Pranqonr yioioonidar v Himanta 
Kuvian Debya (1), I wish to say that that case appears to have been 
Argued and decided on the supposition that it was governed by s. 316 ot 
Act X of 1877 before that section was amendel by Act XII of 1879. 

I concur in dismissing the appeal with costs. 

H. T. H. Appeal dhmmed. 
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[555] APPELLATE CIVIL. 

Before Sir W. Comer Pethcram, Kt., Chief Jusliee, 

and Mr. Justice Tottenham. 

Hash Behari Bosu {Plaintiff) v. Hara Moni Deijya and 
OTHERS {Defendants)r I23rd March, 1888.j 

of pmof—Bevenne Sale Laic—Act XI of s. .^T—purchaser of estate sohl at 

aJiction, Biiffits of. 

The onus of proving that unSer-tfuorcs in a taluk sold at a revenue sale under 
Act XI of 1859 fall under any of tbo exceptions to s. 37 of that Act is on the 
per.s( n alleging the under tenures to be within such exceptions. 

[R.. 27 C. 290 (292) : 18 C.W.N. 720 = 9 C.L.J. 4&0(492»*1 Ind. Cas. 596: 12 C.L.J. 
330 (344) = 7 led. Cas. 21 (26); 16 C.W.N. 779=15 Ind. Cas 30 (31).] 

Thm plaintiff, who had obtained a lea?o of the property from a pur¬ 
chaser at a reventio sale held under Act XI of l8o9, sued the defendants 
to set aio’de an under-tenure created by the defaulting nroprietors of the 
taluk sold. The defendants alleged that the plaintiff was the bena- 
midar of one of the defaulting proprietors, and that the under-tenure 
was a long standing one, and was rot voidable at the instance of the 
plaintiO. 

The Munsif dismissed the suit, finding that, the plaintiff was a 
benamidar for one of the defaulting proprietors, holding that the defendant 
had failed to make out that the under-tenure was protected by s. 37 of 
Act XI of 1859. 

The Subordinate Judge on appeal held, on the authority of Gcbind 
Kath Shaha Chojcdhim V. liCily (1), that the onus of proving that the 
under-tenure was voidable was upon the plaintiff, and dismissed the 
appeal, considering it unnecessary to decide the question of benami. 

The plaintiff appealed to the High Court. 

Baboo Duarkonalh Chvckefbuity, for the appellant, contended that 
the case of Oohind Nath Shaha Chou'dhnn v. lieily (1) was not applicable; 
that the onus of proof lay upon the defendant. 

Baboo Chnnder Kant Sen. for the respondents, relied on Gobind 
Nath Shaha Choudhiiri v. Beibj (1) as throwing the onus of proof on the 
plaintifi'. 

JUDGMENT. 

[556] The judgment of the Court {PP.THERAM, C.J., and TOTTEN¬ 
HAM, J.) was delivered by 

Tottenham, J.—We think this case must go back to the lower 
appellate Court for a fresh trial of the appeal. 

The plaintiff sued to eject the defendants from an under-tenure bald 
within a taluk which had been sold for arrears of revenue and bad been 
leased by the auction-purchaser to the plaintiff. 

The substantial pleas raised for the defence were that the plaintiff was 
only a benamidar for one of the original defaulters, and therefore bad no 
right to take advantage of s 37 of the Revenue Sale Law (Act XI of 1859): 

• Appeal from Appellate Decree, No. 1272 of 1887, against the decree of Baboo 
Parbati Cof'mar Mitter, Subordinate Judge of Kboolnah, dated the 14th of March 1887. 
affirming the decree of Baboo Purno Chundet Roy, Munsif of Kboolnah, dated the 
25th of August 1886. 

(1) 13 C. 1. 
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that the tenuie in question was one of tiiose expressly protected under 
that section ; and that neither the plaintiff nor any other auction-purebaser 
could set it aside under its provisions. 

The Court of first instance dismissed the suit, findin;* that the plaintiff 
was a benamidar for one of the defaulters. The IMiinsif also found that 
the defendants had failed to make out that the tenure in question was one 


protected by s. 37. 

The plaimill’ having appealed to the Suhoidinato .hidpe of Kboolnah, 
his anpeal was dismissed upon the question whieli the first Court had 
found iu his favour, namely, the Subordinate Judge was of opinion that the 
plaintiff was hound to prove that the under-trnure in question was one of 
■A kind which ho was entitled to avoid : and, finding that tho pliiniiff had 
not adduced any evidence on this point, lie di^-missed his suit, considerin 
it unnecessary to determine the quesUoti cf henami. 


f» 
& 


We think that tlte Subordinate Judge was mistaken in di^niissing Mie 


suit merely upon the ground tliat the nlaintiff had failed to prove that the 
tenure was voidable. The suit governed by s. 37 of Act XI of h'^OO, aud 
that section, dealing separately with encunihrances and undcr-tenures, 
lays down that the aiictiou-nurchaser shall he entitled to avoid all under¬ 
tenures and to eject the holders of them with certain exceptions, and tlien 
goes on to set out the exceptions. In the present case the defendants plead 
chat they come under one of tbe exceptions. It appears to us that the pre¬ 
sumption is in favour of the general proposition of law laving down that 
[557] all under-tenures are voidable, and that the person pleading a certain 
exception is bound to bring hinsell within it. That being so, it will be 


for the defendant in this case to brip.g idmself within tho exception which 
lie pleads. 

The pleader for the respondent reiivs greatly upon tho ease of Oobind 
Nath Ska ha Chondhuri v. Tleih/ (1) as showing tliat the plaintitf would be 
liound to prove that the tenure was voidable. That case, however, was 
decided under a totally different, law. namely, Bengal Act Vllf of 1869. 
Section GO of t hat Act is not in tho same terms as s. 37 of Act XI of 18’)9, 
aud the case ol Goliad Xalh Shalia Choirdhiiri v. Reihi (l) is upon the 
words of s, 66. Wo cannot assent to the proposition of the learned pleader 
for the respondent that these two sections are substantially identical. 

We think, therefore, that tho decision of the lower appellate Court is 
clearly based upon an error in law, and that his judgment and decree 
must be set aside and the case go back to him for a fresh trial upon all the 
points raised. If necessary, the Subordinate Judge will be at liberty to 
allow the parties to cdduce fresh evidence. The costs willabide and follow 
the result. 
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APPELLATE CIVIL. 

Before Mr. Judice Morrin and Mr. Judicc Beveriei/. 


Mothura Mohun Gbosp: Mondcl {Plaintiff) v. Akhoy Kumar 

Mitter {Defendant).^ [rtbh May, 1888.] 


Sale in e.eecidion 0 } decree—Suit to set aside sale — Fraud — Auction-purchaser actnuf 
hoit-i fiiti—Fraudulent execution of decree after adjuUment^Execution oj decree 
adjusted, but of which satisfaction has not been entered, Effect of, on rights of inno. 
cent imrchaser^Adjustnient of decree without certifying. 

lu ISSI R. obtained a decree against .U. for possession of certain property with 
costs. Subsequently a compromise of the questions at issue in the suit was 
come to between R. and M. one of the terms of which was that R. gave up his 
claim to costs. Satisfaction of the decree was not entered up [dSB] in Court. 
In 1834 K; purporting to be acting on behalf of R., but without bis knowleige 
or sanction, applied for ezeention of the decree for costs, and in the execution 
proceedings which followed a share of M. in a tank was sold and purchased by A, 
M. thereupon brought a suit against .1., R., K., and others to set aside the sale, 
alleging that the whole of the execution proceedings had been taken without 
notice to him, and had been fraudulently taken by the defendants in collusion 
with one another in order to deprive him of bis share in the tank. It was found 
that A.'s purchase was an innocent one and untainted with fraud. 

Held, upon the authority of Rewa Huhion v. Ram Kishen Singh (l)i that the 
sale could not bo sot aside. Such a sale could only be set aside if it were shown 
that the Court bad no jurisdiction to execute the decree ; but as the decree re¬ 
mained an unsatisfied decree so far as the Court was concerned, and capable of 
being executed, the compromise not having been certified to the Court, the Court 
bad jurisdiction to execute it. 

Held, farther, that the execution procjciings could not be hcM to be void. as. 
although instituted by a pjr-;on who bad no authority to institute them, they 
were instituted in the name of the docree bolJer, and neither the Court nor the 
auction-purchaser was bound to see that the application was made bona fuU on 
his behalf. 

Pat Diisi V. Sharup Chand Mala (2) commented on. 

£P.. -21 E. 463 (4()l> : R.. 17M.6S(G0) = 3 M.L.J.211: 9 Ind. Cas. 472 (474i ; 19 M- 
•219(222); 13 C.W.N. 710 (714, 716) =^37 C. 107(ll3) = ll C.L.J. 254 = 1 Ind. 
Cas. 871: D.. 20 Ind. Cas. 337 '340).] 


This suit was brought to set aside a sale heU in execution of a decree 
on the ground of fraud, and the circutustances which gave rise to it were 
as follow :— 

Id the year 1880 defendant No. 2, Ram Churn Pal, brought a suit 
against the plaintiff to obtain uossession of an 8-anna share in certain 
jamai lands in the village of Panchsakhi, and in that suit, on the 31st 
January 1881, obtained a decree against the plaintiti for a 4-anoa share 
in the lands with costs, which amounted to about Rs. 8. 

Subsequent to the decree a compromise was come to between the 
plaintiff and Ram Churn Pal. by which tlie plaintiff agreed to give Ram 
Churn Pal possession of the whole 8-anna share claimed by him, and the 
latter agreed to give up his claim for costs. The compromise, however, was 
not reported to the Court, and satisfaction of the decree was not entered up. 
On the 23rd January 1884 an apolication was made to the Court 
on behalf of Ram Churn Pal to execute the decree for costs, and 
after the issue of the usual notice, and in pursuance of that appHcatioOi 


■ Appeal from AppelUto Decree, No. 1993 of 1887, agaiost the decree of F. B. 
Taylor, E^q.. Judge of Burdwan, dated the 9iih of August 1887, reveraiug the decree of 
Baboo Krishna Nath Roy, Munsif of Culna, dated the 7th of February 18S7. 

(1) 13 I.A. 106=14 C. 18. (2) 14 C. 376. 
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[559] tbe plaintiff’s one-tliiio share in a tank was sold hy public auction 
on the lytb May 1884, and purch:nswl by Akhoy Kumar Mitter (defend¬ 
ant No. 1 in this suit) for Ks. 27. Possession of the share in the tank 
was. however, not then applitd for, and was only given on the 12ih June 
1H8<). Tlie plaintiff' filed this suit on the ffth July 188G, making the follow¬ 
ing persons defendants : No. 1 Al<ho\ Kumar Mitter, No. 2 Pam Churn 
Pal, No. 3 Chunder Nauth Mi.lhek, No. } Kheiier Mohun (ihcse. No. 0 
Ko\lasli Cbunder Ghoso, and No. (1 Sieennitty Proftulla Kumaii Dasi.and 
praying to have the execution luoctedings set aside on the grouod of 
fraud, and toieco\er posses?iou 11 his share in the tank. The defend¬ 
ants Nos. 5 and G wove sued as />r( formi defendants, they being the 
plaintiff's co-sbavers in the tank. The plaintitycharged that the whole of 
the execution proceedings liud l)een fiaiiduiently taken by the first four 
defendants in collusion with each other, and that the purchase hy defend¬ 
ant No. I was a purchase on lieliulf liimself and the other tliree ; tliat 
tbe defendant No. 3 was the priu-e incverin instigating the execulion pio- 
ceedings which had been actually taken hy defendant No. 1. 

Deteudaut No. 1. airong'-t other things, i leaded that ho liad 
purchased at auction in good laitb with his own money, and that the other 
defcniiants liad no right or title to the share in the tank or an\ interest 
therein . be denied that any frauu or collusion existed between him and the 
other deleudants with regard to the execution proceedings, and contended 
tliat, so far as he was concerneif, the sale could not be set aside, and tliat 
he was entitled tothclicrefic of Ids purchase. 

Defendant No. 2 filed a written statement denying ail knowledge of 
the execution proceedings, and stating that he had been no party thereto, 
ana had not authorized such proceedings to he taken, and ho furtlior 
denied that ho had boon any party to the fraud alleged by the plaintiff . 
Defendant No. 3. Chunder Nauth Mullick, did not enter appearance in the 
suit. Defendant No. 4, Khotter Mohun Ghoso. filed a written statement 
admitting that he had caused the execution to l)e taken out, hut pleaded 
that he did so honn fidt' and at the instaDCC of Ham Churn Pal. 

It appeared on the evidence that defendant No. 2 was an illiterate 
person, and that all the proceedinas in the suit brought [560] by him 
against tlie plaintiff had been conducted by dotendant No.4 on his behalf. 

The Munsif came to the conclusion, that defendant No. 2, Ram 
Churn Pal, had nothing to do with the execution proceedings, and had no 
knowledge of them ; that all these proceeciings were taken hy defendant 
No. 4, Khetter Mohun Chose ; that the plaintiff was studiously kept in 
the dark, and tliat none of the notice-- issued in tlie execution proceedings 
reached him or his friends, and that lu- bad no knowledge of such pro¬ 
ceedings ; that tbe attachment and sale proclamation were not advertised 
in the way alleged ; tliat defendant No. 3, Chunder Nauth Mullick, was 
anxious to get possession of the tank, and at the sale only his men 
attended to bid, and that all the bidding was on his behalf, and that 
the price obtained was far below the value of the property: that 
defendant No. 1 whs merely a tool in tlie hands of Chunder Nauth 
Mullick. and that Khetter Mohun Ghose was responsible for what 
bad taken place and the jirimc-niover in the transaction. The Munsif 
accordingly found the fraud alleged hy the plaintiff’proved, and gave him a 
decree setting aside the sale with costs against the principal defendants 
other than Ram Churn Pal. 

Against that decree Akhoy Kumar Mittor appealed upon this amongst 
other grounds that, even suppo.sing any fraud had been committed, his 
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connection therewith had not been proved ; that he was not a benamidar 
iOL* Chundei- Nauth iy[ullick, but an innocent purchaser; and that, therefore, 
the sale to him at public auction could not be set aside. The District 
Judge reversed the decree of the Munsif upon grounds which sufficiently 
appear in the judgmeut of the High Court, and directed that each party 
should bear his own costs. 

Against that decision the plaintiff preferred this second appeal to the 
High Court, 

Baboo UmaKali Mookerji, for the appellant. 

Baboo Bussunt Coomar Bose (for Dr. Rash Bekari Ghose), for the 
respondent. 

Baboo Uma Kali yiookcrji, for the appellant.- -A sale made at the 
instance of a person who is not the decree-holder cannot be considered 
a valid sale. If tlie Court had [561] known that the person seeking 
to have the sale made was not the decree-holder, and allowed the sale to 
proceed notwithstanding, it would have acted without jurisdiction. The 
mere fact that the respondent is a hona fide purchaser would not give him 
any title to the property sold, if it did not validly pass to him. Supposing 
a decree-holder bad died before execution issued, the sale would pass 
nothing to the purchaser, notwithstanding that he purchased bona jide, 
and in the present case the respondent is in no better position than such 
a purchaser would be. The case of v. Ram Kishen Singh 

(1) is not in point, as here the sale was made without jurisdiction. The 
case of Pat Dasi v. Sharup ('hand Mala (2) supports my contention. 

Baboo Bussunt Coomo.r Bose, for the respondent, contended that the 
sale could not be set aside, and relied on the case of RewaMahton v. Ram 
Kishen Singh (1). 

The judgment of the High Court (NORRis and BeverleY, JJ.) was 
as follows :— 

JUDGMENT. 

This was a suit to set aside a sale in execution on the ground of 
fraud. The facts are that in 1880 defendant No. 2 brought a suit against 
the plaintiff for a half share of a certain jumma, and on the Slsb January 
1881 he obtained a decree for a four annas share with costs. Subsequent¬ 
ly an amicable settlement was come to between the parties, by which 
the plaintifi gave up tlie half share ol the jumma which was claimed, and 
defendant No. 2 relinquished his decree for costs. This arrangement, 
however, was not certified to the Court. 

On the 23rd January 1884 an application was made to the Court to 
execute the decree for costs, and in pursuance of that application a 
one-third share in a certain tank belonging to the plaintiff was brought 
to sale and purchased by defendant No. 1 on the 19th May 1884. Pos¬ 
session was not taken, however, till 12th June 1886, and on the 9th 
July 1886 plaintiff 6ied this suit to have the whole of the execution pro¬ 
ceedings set aside on the ground of fraud, and to recover possession of 
the tank. The fraud in question is alleged to have been perpetrated at 
[562] the instance of defendant No. 3 (to whom the tank in question form¬ 
erly belonged) through the instrumentality of defendant No. 4. The pro 
forma defendants Nos. 5 and 6 are the plaintiff’s co-sharers in the tank. 

The first Court found the fraud established, and set aside the sale. 

On appeal, the District Judge reversed this decision. He considered 
that the evidence did not justify the finding that the execution proceedings 

(1)13 1. A. 108 = 14 0 18. (2)14 0, 376. 
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^ere frauduleotly in8ti^ute(l aacl carried through. IIo was of opinion that 
the matter was capable oi a more simp'e e.\DlanatioD. Ho found appar¬ 
ently that the execution of tli » doereo was taken out by defendmt No 4 
without the knowledge of doiendant No. 2. but that the notices, Ac., 
were duly served, and tliat the property was not sold for an inade¬ 
quate price. He seems to have been of opinion that the suit of 1880 
having been managed for defendant No. 2 {who is an illitcra'o person) 
by defendant No. 4, execution was taken out by tiie litter in good faitii, 
as the decree was about ro become barrel hv limitation. “Tin only 
conclusion really justified by tne evidence, be says, “is that Kliotter 
Mohun’s (defendant No. 4) action was unauthorized and illegal, atm that 
there is every giound for a criminal action against him. But there is no 
proof that the purchase by .\khoy (defendant No. 1) was in any way 
tainted with fraud. The sale appears to have lieeri duly held, and tliern 
is no evidence to show satisfactorily that- the notices were not legally 
served. '■ * v - j .\i;i)oy f^umar Mittor’s purchase was 

an innocent one, and untainted witli fraud, and that, therefore, the 
purchase by liim in open Court cannot he sob aside.” 


.\gainst bins decision the plaintiff has preferred this second appeal ; 
and it is contended before u.s that, accepting tlie facts as found by the 
Judge, the siln was void and should be set aside—lirsb. because the decree 
bad already been satisfied liy compromise: and, secondly, because the 
execution proceedings were not taken as the instance of the real decree- 
bolder, In support of the first argument, the appellant relies on the case 
of Pat Dasi v. Sham?) Chaiul Malta (1). In that case it was found 
[563] that the decroo had been sati.sfied, though satisfaction had not been 
certified to the Court, and a Division Bench of this Court held that the 
sale under this satisfied decree was void and of no etlect. There is no 
finding whether the auction-purchase: was a party to the fraud ; if he was, 
that in itself would have been a good ground for decreeing the plaintiff’s 
suit. But if he was not. we are compelled to say that, having regard to the 
judgmenbof the Privy Council in/fcirn J/n/i/on V. i?am Kishen Snujh (2), 
we are unable to agree in the view taken by tlie learned Judges who 
decided that case. In theca'-ejust referred to,their Lordships of the Privy 
Council held that wiiere a person purchased bona tide, and for value, 
property exposed for sale under an execution issued by a Court of com¬ 
petent jurisdiction upon a valid iudgmont, “the sale is a good one and can¬ 
not be set aside.” If the Court has jurisdiction, they say, “a purchaser is 
no more bound to enquire into the correctness of an order forexecution than 
he is as to the correctness of the judgment upon which the execution issues." 

We are of opinion that the sale could only be set aside in the present 
case if it were shown that the Court had no jurisdiction. But it does not 
follow that the Court had no jurisdiction, because the decree had been 
compromised out of Court. The comoromise not having been certified to the 
Court, the decree remained, so far as the Court was concerned, an un¬ 
satisfied decree, capable of being executed, and the Court had jurisdiction 
to execute it. Neither can it bo held that the execution proceedings 
were void, because they were instituted by a person who had no authority 
to institute them. They wore instituted in the name of the decree- 
holder, and wo are of opinion that neither tlie Court nor the auction-pur- 
obaser was bound to enquire whether the application was made by the real 
j udgment-credit or. The Court having jurisdiction to sell the property, 

(1) U C. 376. 
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And the vespondenfs purchase being untainted with fraud, we are of 
opinion that the appellant cannot have the sale set aside, and recover back 
that property. At the same time we are not nrepared to say that ha may 
not have some other remedy open to him. 

Tlie appeal must be dismissed with costs. 

H.T, H. Appeal dismissed. 


15 C. 564. 

[564] CRIMINAL RKFERENCE. 

Before Mr. Justice Prinsep and Mr. Justice Pigot. 


Luckhee Nar.mn Baner.iee and utheks ( Petitioners ) v . 

Ram KumeR MokhaRJEE [Opposite party).' [24th March, 1888.] 

Criviwal Procedure Code (Act X of ss. 1.33—187. Come to be follotoed in Ua 
administration of—Obstrnction to liiyhwaij-ClQiin of title— fides of claim of 
title, tiicjhl of MagiilraU to enquire into—Jurisdiction. 

The mere assertion of a claim of title made without reasonable ground, or 
honest belief in it. or honest intention to support it, will not oust a Orimioal 
Court of its jurii-dicliou under ss. 133—137 of the Criminal Procedure Code. 

In proceedinss under s. 133 of the Criminal Procedure Code with reference 
to obstructions to public ways it is open to the Magistrate to enquire into the 
bona fides of the claim ; and where ho decides against its bona fides he must 
state reasous for bis decision which will be subject to revision by the High 
Court. 

Such a claim must be set up at or before the bearing and not afterwards. In 
re Ckunder Nath Sen (1): Chunni Loll v. Ram Kishen Sahoo (2J; Multy Ram 
Sahoo V. Mohi Lall Roy l3); and R. v. Snndford (4) referred to. 

[F.. 17 C. 5fi2 : 23 C. 499 (501); 25 C. 278 1281) ; 3 C-W.N. 345 (347); 7 C.W.N. 117 ; 
8 C.W.N. 143 (144); 10 C.W.N. 845 = 4 Cr. L J. 42 ; L.B.R. 0872-1892) 530; 
Appl., 22 B. 988 (995): R , 15 B. 344 (349) : 2 C.W.N. 654 (556): 12 C.W.N. 
267 = 7 Cr. L.J. 105: 2 Weir 61 ; 2 P.R. 1903 (Crl.); 10 Bom. L.R. 563 = 8 Cr. 
L.J. 33 (35) : D., 6'C.W.N. 880 ] 

This was a tefeienco hv the Sessions Judge of Midnapur under the 
provisions of s. 438 of tlie Criminal Procedure Code. The terms of the 
reference were as follows : — 

In this case the present petitioner was called on by an order from 
the Magistrate of tlie district to remove a fence from an alleged public 
way. or to show cause (s. 133 of the Criminal Procedure Code) before the- 
Assistant Magistrate why the order should be set aside or modified. Before 
that the opposite party had made another petition under ss. 133 and 144, 
which was dealt with by a Deputy [565] Magistrate. Baboo Bankim 
Chuuder Chatterjeo, under s. 144 only, he not being empowered to act 
under s. 133. The order passed by him (dated 13th August) after a local 
investigation dealt with a different obstruction (to the same road) from that 
now under consideration. From the language used by him in the order in 
question he does not appear to have thought that the way in question was one 
coming within the second para, of s. 133. He says: ‘ The other obstruc¬ 
tion (the one now under consideration) is at a spot the connection of 

* Criminal Reference No, 296 of 1807 made by R. M. Towers, Esq., Sessions 
Judge of Midnapur. dated the 29th of October 1887, against the order passed by E- 
Grate, Esq., Assistant Magistrate of Midnapur, dated the 12th of September 1887. 

(1) 5 C. 875=6 C.L.R. 379. (2) 15 C. 460. 

(3) 7 C.L R. 433=6 C. 291. (4) 30 L.T. 601. 
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which with any public thoroughfare was not clear to me. It is quite pos¬ 
sible it may be so connected, but a portion was under water and another 
portion cut up, so that the traces of a footpath, if any existed, wore not 
visible to me. An embankment was pointed out a< biing a continiution 
of the road, hut it is overcrown with jungle, and bore no tracer of having 
been used as a thoroughfare for some time past.* 

“The Assistant Magistrate, after taking evidence on both side'', 
passed an order on the 12tii September uuder s. 137 that the order of the 
Magistrita directing the removal of the oh-i'-racMon ho made absolute. 
Tne Magistrate nf the district directed, on the 14th Soptomijcr, notice to 
issue under s. 140, allowing three days fron tne date of its receipt 
for carrying out his original order. .Against t’msr nrocesdincs tire nrosent 
anolication for reference has been made, and both narties have f)deo heard 
througti pleaders. 

“ For the present petitioner the rulings in Bazaruihiin Bhuiah v. 
Bafiar All il). Askir Mea v. Snb'lar Mea (2). and Lai Miah v Nazir 
Khalaahi (3). are relied on : bv the other side Anoclo v. Canjill (4). There 
was no essential difterence in the wording of the sections of the Criminal 
Procedure Code which wore in force when the above decisions wore 
respectively pa'Sed. It is ditficult t > reconcile them. Bub 1 tnink it is 
clear that the High Court have now for some time maintained the view of 
the law which is favourable to the present petitioner. 

“ The Assistant Migistrato, while acknowledging the au’-hority of 
these decisions, considered himself at liberty to go into the [566] bona fides 
of the question of title, i.e., of the claim set up by petitioner to hold the 
land free of any public right of way over it. 

“ He toik evidence on botli sides, and decided that the petitioner had 
nob satisfied him of the bona Men of his claim. .\s far as the materials 
before him wont. I should not say he was wrong in dejiding that petitioner 
had not made out his title, hut it is adiUicult matter to conclude that 
he did not mtke a bona fide claim to it. In Askar Mea v. Sabdar Mea (2) 
the High C Mirt observe that the enquiry contemplate 1 is an enquiry into 
tbe existence or aon-existence of the obstruction complained of, and not one 
as to disputed question of title. In Basaruddin Bhuiah v. Bahar AU (l) 
it is said : ‘ In the present case it is plain that the right of way is really 
in dispute, and that its existence is at least open to doubt; no order can 
therefore be made under the sections referred to until the public right lias 
been established by proper legal proceidiogs, civil or criminal.' 

“ There is no doubt that the right of way is really in dispute. Be¬ 
sides the oral evidence, there are on tho record some documents which 
are certainly in favour of tho contention of tho petitioner. Besides that 
alluded to in the Assistant Magistrate’s order, there is a registered lease of 
tbe tank, over the south bank of which the alleged road lies, from the 
Manager of the Court of Wards, and a bill of sale, a document over thirty 
years old. from a former proprietor to the undo of petitioner. These 
documents give the boundary of t ie tank, but are silent as to any road. 
Had there been a public one over the south bank— vide the map, it is 
contended that it would have been specified in these documents. 

*'Oq the facts, then, I think that tbe Assistant Magistrate, though 
probably right on the materials before him in de.iiding io favour of the 
right of wvy, was not right in holding that petitioner had no bona fide 


(l) n 0. 8. (2) 12 C. 137, (3) 12 0. G96. (4) 9 B.L.R. 417. 
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1888 claim of title. That being so. his decision is opposed to the later rulings 
March 24. of the High Court already quoted. 

fuither difficulty. The allegation of the opposite 
y.K.^h^AL party iwno initiated the proceedings) is that the road is a [567] publicone. 
liKi'-EU- If there is a bona fide contest about this, (he Magistrate is, by the rulings 
ENCi;. in question, ousted of jurisdiction. Then what redress is open to the 

' ol A ? It has been frequeniiy held that no suit will he in a Civil Court 

lot, 564. for oh-tiLicting a public ihoruughfare without proof of snecial injury lo 
(To lilaiiiLiff. In all such (a^es, il the coiuplaiD..ir is met with the alle¬ 
gation of a buna fide claim of title in the Ciiminal Court, and the Magis¬ 
trate, tlieiefore, refuses to iuterfere, tliero peems to be no remedy. The 
Civil Coiirl. will throw out a suit for obstruction, and under the present 
Coiie of Ciiminal Procedure the coraplair.ant i^ also without ledreas. In 
the Code ot 1872 it was not so. Section 532 of that Code, for which 
s. 117 of tiie present one has betn sub^til.utcd. luovidfU that, jf a disp 7 ite 
arose concerning any right of way, the Magislra'e might enquire into the 
ina'tvt', and if he found that ihe subject of dit-piue were oren to the use 
of tb-i pub ic. might ordir that pos^es^ion might not ho retained to the 
oxclu<i,mof the public until tl.e person claiming exclu^ivo possession 
established hi-; right in the Civil Comt. 

15\ s 147 of the presi’iit Code tlio Magistrale can only interfere 
whe-e he consi lers the disuuco i.s lilvcly to cause a breach of the peace. 

“ Such being t le circunivtancps of this case. I think it my duty to 
icfc* i'"' f''i the decision of tiio High C.iurt. It is desirable to have an 
authoi'it.i’ive dec'sion on a matter wliich seriously affects public rights, 
and o I whicn there is a conflict of rulings. I do not think any mjuslice 
has ht'on done in this particular case l)y the orders of the Assistant 
Migistra'e, bat it appears incorrect as not being in accordance with the 
view of the law at present adofited l>y the High Court. Ilis explana¬ 
tion accompanies the record.” 

Mr. A 1). Diitt and Baboo Jotjesh Chnnder Dey, for the petitioners. 

Ml. l.L. Jioy and Baboo lionicsii Chnnder I{osc, for the opposite 
party. 

Mr Dntt. Tho Magistrate has no jui isdict'on in this case, as there 
is a claim of tit'e— Dluaah v. [568] P,ahar Ali fl); AsHr 
Mca V. ^abdar .l/cd ,2). S -ction-^ 133 to 137 of t he Criminal Procedure 
Code only entitle the Magistrate to hold an enquiry into tho existence or 
noo-cxisien'^e of an olisbruc ion, but nothing more. The English cases bear 
out my confention- see H. v. Bamahy (3): Charter v. Grcame (4); R. v. 
GruUand [a ]: R. v. XiunKdcy (6). 

It h is even been hold tha\ upon a mere suggestion of title, the juris¬ 
diction of tin Magistrate is ousted (ner HODT. C.J.. in 2 Ld. Buy, 901, 
refe.red to m Paley on Summary Convections, 5^h Ed., p. 144, note). I 
do not contend tiiat tin Magisira e has no jurisdiction to enquire into the 
bona fide a of the claim set up The test of a bona fide claim is whether 

there is any evidence to go bo a jury (Stone’s Justices of the Peace, 
p. 340). 

Mr. Roy. contra. —The two cases of Basoniddin Bhuiah v. Bahar 
AH (1) and Askar Mea v, Sabdar Mca (2), cited hy the other side, merely 
lay down that when a oerson raises bona fide a question of title the 
Criminal Courts h.gv^ no jurisdiction ; but these cases do not lay down that 


■ 1 ) U C 8. 

(3j 1 Salk. 181-2 Ld. Ray. 9C0. 

(6) 7 El. & Bl. 853 = 27 L.J.M.C. 28. 


(2) 12 C. 137. 

(4) i3 Q.B. 216. 

(6J 1 El Bl. & El. 852 
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the Magistrate has no jurisdiction to enquire into tbe bona fides of the claim 
setup. That point, moreover, has been conceded by the other side; and 
the Magistrate was, therefore, within his jurisdiction in deci ling upon 
the fdots of tiiis case that the claim set up was a mere pretence to oust 
his jurisdiction and not a bona fid.' one. 

Sections 133 to 139 of the Criminal Procedure Code clearly show 
that the intention of tl»e Lsgislacure was to ve-it the M igis^.rafe with very 
large discretionary powers ; and in thi? view of the matter, the contention 
that the Magistrate is merely entitled to hold an enquiry into toe existence 
or non-existence of an obstruction and nothing more is untenable. 

The English cases do not support the contention of the other side. 
Although under the English decisions the snmmirv jurisdiction of the 
Justices of the Peace is ousts 1 where the title [569] to property is 
in question [H. v. Banmbif (llj. yet it is always a necessary condition 
“ thac there must be some show of reason in the claim, and ic is not suffi¬ 
cient unless the defendant satisfy the Justices that there is some reason¬ 
able ground for the assertion of title "—Cornweil v. Srudcra (2i; Hunt v. 
Andrews (31 ; Leqa v. Pardoe (4) ; Calcro/l v. Gibbs (a). 2i. v. Nunnelcy 
lays down that tbe claim must be b)na fide and not a mere pretence to 
oust jurisdiction. And it is for the Justices to '<ay whether the c'aim be 

/idr or a mere prot mcQ—see also H. v Huntsicorth f6); Pease v. 
Claytor (7). 

In R. V. Cridland (8) the decis'on was based up on the ground that 
the assertion of title was a bona lidi'. one, and therefore is not against me. 
li. V. Barnnhij (1) lays down the well-known maxim of English law that 
where the title to prooerty is in question, the exorcise of summary juris¬ 
diction by Justices is ouste i. Tnis decision does not interfere with my 
contention. 

The case of Charter v. Grenmc (91 is nnd'^r " The Malicious Trespass 
Act," and has no reference to the present mati-er. Playlet's cnsc referred 
to by Holt, C.J., in 2 L1. Ray, 901, clearly shews that tlie Justices acted 
from undue motives. See also R. v. Harpur (10). 

The judgment of the Court (Phin'SEP and PiGOT, JJ.) was as follows :— 

JUDGMENT. 

It is a rule of English law that a bona Jide claim of title ousts tbe 
jurisdiction of Justices proceeding in a summary way: this does not 
depend on enactment, but is a qualification which the law itself raises in 
the execution of penal sta'iure^, save when the terms of the statute, under 
which the Justices proceed, show that the Justices are not to hold their 
hands even if a right be sot up. 

[370] Under tbe Criminal Procedure Code of 1872 it was held by 
this Court, in revision, that in proceedings under s. 521 of that Code, 

which is similar to s. 133 of the present Code, if a claim of private right 

were set uu in respect of what was alleged to be a thoroughfare or public 
place, the Magistrate should not make any order under s. 521 and the 
following seobions, bub should proceed under s. 532, so that the person 
claiming such private rigbt should have an opportunity of having the 
question raised by him duly enquired into and determined; it being no 
part of the duty either of the Magistrate or of a jurv, acting under s. 526 

II) I Silk. 181; 2 Ld-Ray 900. (2l 3 B A S. 206. 3 B. A Aid. 341. 346. 

14) 9 C. B. N. 8. 289. (5) 4 T. R. 681. (6i 33 L. J. M 0. 131. 

(7) 3 B. A S 620. (8) 7 Rl. A Bl. 653^27 L. J. M. C. 28. 

(9) 13 Q.B. 216. (10) 1 D. A R. 222. 
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1888 of fchafc Code, to determine the rights of parties in property— In re 
March 34. Chxmdcrnaih and other cases. 

ruT^AT Section 147 of the present Code, which corresponds to s. 532, is more 
uiUMUNA iiinifed in its operation, being confined to eases in which a dispute likely 

Ebpbr- to cause a breach of the peace Buj no such alteration has been 

ENGE. made in the terms of s. 133 etseq. which corresponds to s. 521 et seq. ot the 
1 SC ^64 decisions upon these sections of the old Code 

inapplicable to tliose of the present; and in accordance witli those decisions, 

it has been lield by this Court that a Magistrate proceeding under the 
sections of the present Code ought not, when a boxia fide claim of title 
is set ui), to proceed to make an order, but should allow the party setting 
MU such a claim to substantiate it, if he can do so, by civil proceediogs. 
Ti.e ground upon which these decisions have proceeded is that there 
is no provision made in Chapter X of the Code for an enquiry into a dis¬ 
puted question of title; and that it cannot he held to have been the inten¬ 
tion of the Legislature that questions of this nature raised bona fide 
should be finally decided in a summary manner and to the exclusion of 
any recourse to the Civil Courts. Those decisions go, not actually to the 
jurisdiction of the Magisrrates, as the English rule referred to does, but 
rather to the mode in which, in revision, this Court has held that the 
Magistrates should exercise their power?, following the principle of the 
English rule so far as may be. A decision of a Full Bench of this Court 
—Chuni ball v. Bain Kishen Sahoo (2J—soon to be delivered—will lay 
down the manner in which the question of title, [571] such as appears 
to have arisen in this case, can be brought before a Civil Court. We have 
deferred judgment in these cases until the question in that case should 
have been decided. In this case the defendant appears to have asserted 
his right to the land in question, free from any right of way over it, in 
the public, or any part of the public. 

When such a question is bona fide raised, the Magistrate ought 

not to make an order under these sections of the Code, but should allow 

an opportunity for the determination of the question by the Civil Court. 


The claim of title must, however, in order that it should be allowed 
to have this effect, be 5oHa and not a mere pretence to oust juris¬ 
diction, and it is for the Magistrate to say whether the claim be bona 
fide or a mere pretence. The Magistrate cannot, of course, in deter¬ 
mining this, decide contrary to the facts that the claim is not made bona 
fide, but must have reasonable and probable cause for his decision, which 
will be subject to revision by this Court. The rule, however, that a bona 
fide claim of title ought not to be determined in summary proceedings before 
the Magistrate is subject to this, that the objection must be raised by the 
defendant at or before the hearing; he caonot be heard afterwards to 

object to the result of proceedings to which he has deliberately submitted 
himself. 


A fortiori, if the defendant expressly consents that the question of the 
propriety of the order shall be considered, and with it the question of right, 
he cannot object, before the Magistrate or afterwards, in this Court, in 
revision, to the Magistrate’s order. We say nothing here as to the effect of 
an order so made upon any civil proceedings in which he might afterwards 
seek to establish his right—see per FIELD, J., Mutty Bam Sahoo v. Mohi 
Lall Boy (3). As to the considerations which should guide the Magistrate 
in determining whether a claim of title is bona fide made, it would not be 

W 5 C. 875=6 C.L.R. 379. (2) 15 0.460. 3) 7 O.L.R. 443 (444) = 6C. 291. 
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safe boattecapt to lay dowo any general rule, save that there must be some 1888 
show of reason in the claim, and ibis not sufficient unless the defendant March 2A. 
satisfy the Magistrate that there is soma reasonable ground for his assertion 
of title. The claim must be one that can legally exist, and consequently [to uRIMINAI* 
mention [572] two English cases, from Paley (1)] defendant was not allowed Kefer- 
to oust the jurisdiction of the Justice? by claiming a right as one of the enoe. 

public to fish in a non-navig ible nver, though, if he had made such a- 

claim with respect to ono where the tide ebbs and flows, it might have 19 C. S6§. 
been sufficient. And so a claim by a defen lari; as one of the public to 
shoot over certain land when in fact the public had hitherto shot without 
interruption was held insufficient, as no such right is known to the law. 

And in another case it was held that the mere assertion of a right made 
by the defendant’s attorney, in writing, but without stating any grounds 
for it, was not enough. 

In a recent case this Court was asked to interfere, in revision, with 
a Magistrate’s order for the removal of an obstruction from a public road, 
on the ground that the defendant had iii-ide a bona fule claim of right. It 
appeared that the pieceof land in quesuou had bean recently fenced in by 
the defendant, tha”. before that it hal been used as a road, and had been 
repaired at the cost of the Koad Cess C.)minitCeo. No ground of title to 
the land was shown on the part of the defendant .save his attempt recently 
made to approuriate the land, and this Ccurb refused him a rule. 

These cases are referred to here, because it is desirable to point out that 
the action of the Magistrate under these sections is not bo be trammelled 
by a mere assertion of right male without fair ground, or honest belief in 
it, or honest ioteotion to support it. 

The course which we hold that the Migistrato shoili follow in admi¬ 
nistering these sections where a cl lim of right is sot up is as follows;— 

He should cocsider, having regar.l bo wliab has beeu said above, 
whether the claim is made bona fide ; and if on a fair considoratiou of the 
matter, and remembering how scrupulously private riglits should bo res¬ 
pected, he thinks the claim not bona tide, he should record liis reasons for 
thinking so, and decide the case without further reforence to tlie claim. 

It is for the defendant bo set it up. and unless he does so the Magistrate 
has nothing to do with it, and the defendant must set it up at or before 
the hearing. 

[373] Of course, if the Magistrate, on hearing the defendant, thinks 
his claim of right wall founded, he will tike no further proceedings : for in 
that case it will have been shown to him that s. 133 does nob apply to 
the case. 

If the Magistrate does not think this claim well founded, so far as he 
can judge, but considers that it is made bona fide, he should allow the 
defendant an opportunity of asserting it by civil proceedings. The exist- 
eoce of an intention or desire to do this is one test of bona fides—Reg v. 

Saiidford (2). If the defendant does not within a reasonable time assert 
his right, the Magistrate may proceed. If the defeudant does so, with 
success, the public right, which is the fouadation of proeeeiings under 
B. 133, is either negatived or shown to be so doubtful that the Magistrate 
ought not to proceed further. If the defeodant does not go into a Civil 
Court within a reasonable time or fails there, the Magistrate may 
proceed. 

(1) Paley on Summary ConvictioDS, 5tb Ed., pp. 138, 139. (2J SO £i. T. 601. 
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MA?rH ^4 .f. % in fehU judgment are of course directed to that part 

Ma^ 24. of s. 133 which relates to the case now before us and deals with obstruc¬ 
tions to public ways. 

We may observe that in cases in which danger to public health or 
satety is involved we by no means suggest that the Magistrate is fettered 
m the exercise of the powers given to him under these sections, by the 
considerations to which we have adverted. 

Having referred to these general c onsiderations, we proceed to express 
our judgment upon the case now before us. As will be seen from what 
we have said, tne view expressed by the Magistrate in his excellent judg¬ 
ment in this case as to the propriety of a Magistrate’s forming an opinion 
upon the hona Mes of a claim of title when set up is, we think. coiTeot. 
ihat is, we think, a necessary part of his duty in such cases, and in 
the present case we are of opinion that the Magistrate’s decision that the 
claim of title set up here was not such a hona Me claim of title as 
ought to prevent his proceeding lo make an order is one which we 
cannot dissent from. Taking all the circumstances before the Magis¬ 
trate into consideration, the length of the occupation bv the defend- 
ants the absence of proof of title {for the mowrosi deed wasnot. and 
L074J could nob be. put in), the proof of user up to a recent time, the 
existence of disputes between the rival parties in the village throwing some 
light on defendant s present acts, are all matters to be weighed in deter¬ 
mining this Question, and we think that under the circumstances what the 
Magistrate had before him was enough to justify him in coming to tbe 
conclusion that the claim of right was nob tea raised, and we. 
^eiefore, let the order whic.i is the subject-matter of this reference stand. 
We may add. however, that, if it be tbe case, notwithstanding the absence 
of proof of It, that the defendants really had a bona fide claim of right, 
although they had not made it appear that they had. they are not, as will 
be seen when the Full Bench judgment in Chum Lall v. Bam Ki&lwi 
S«te a) IS delivered next week, without the means of resorting to the 
Civil Court snould they desire to do so. When the judgment of tbe Foil 
Bench has been delivered and priuti d. a copy of that judgment will be 
put up with these papers when they are returned to the District 


C. D. p. 


Order upheld. 
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APPELLATE CIVIL. 

Before Mr. Justice (ihose and Mr. Justice Beverley. 

\ 

Asgah Eeza and another [Opposite Party) v. Abdol Hossein ■ 
AND ANOTHER iPetitioners).- [14th April, 1888.] 

In a case of rival Claimants to a certificate under Act XXm of 1860 to the 

estate of a deceased Mahomedan lady. 4 based his claim on the ground that the 
debased was a Sunoi, and that ha being a Sunni was her nearest heir.' .B's 
claim was founded on the allegation that the deceased was a Shiah, and that he 


triot'lndrrVp ” 1888, against the order of F. Peterson, Esq., dS 

triot Judge of Purneah, dated tbe 9th of January, 1888. ^ 

fl) 15 C. 460. 
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being ft Shiah bad the preferential title. The Judge declioed to receive the 
whole of the evidence tendered, and to go into the (joeetioQ of title. On appeal 
the case was remanded to the Judge for determination of the question whether 
the deceased was a Sunni or a Sbiab, and which of the parties had the pieferen* 
tial title to the certificate, upon the entire evidence. 

[679] Per GHOSB, J.—Where the question as to right to a certificate is bet¬ 
ween two parties, one of whom according to certain given facts would be the 
heir and the other a total stranger, those facts must be gone into aod deter¬ 
mined, although such procedure involves to a certain extent the trial of a 
question of tikle, 

Cases distinguished where the question of the title to obtain a certificate is 
raised between one who is undoubtedly a natural heir and another who sets up 
ft special title, or between two persons equally entitled to the succession, but 
one of whom claims exclusive title upon some special grounds. 

The scope and object of Act XXVII of i860 discussed. 
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This was an appeal from an order made on an application for a cer¬ 
tificate under Act XXVn of 1860 in respect of the estate of Mussamut 
KbubuDnissa, who died, leaving a considerable property, both moveable 
itnd immoveable. The application was made by her brothers Abdul Hos- 
sein aod Ahmed Hossein, and was opposed by Syed Asgar Keza and Syod 
Dilewar Reza, her grandsons. 

The following was the material portion of the judgment appealed 
from :— 

" The brothers, who are Sunnis, apply for a certificate under Act 
XXVII of 1860, whilst the grandsons, who are Shialis, allege that they 
are entitled to the certificate because their grandmother died in the Shiah 
faith. Both parties bad ready a very great amount of evidence, but with¬ 
out going fully into this 1 have come to the conclusion that I ought to 
grant the certificate to the brothers, and for the following reasons :— 

“ Abdul Hossein and Ahmed Hossein have produced sufficient evi¬ 
dence to show that up to a certain time of life Khubunissa was a Sunni: 
the opposite parties admit that they have no evidence to prove whether 
Khubunnissa was horn a Sunni or a Shiah. Here there is one clear 
fact on which, if a certificate be granted, the Court avoids giving any 
opinion at all as to the merits of the rival claims to the deceased s pro¬ 
perty. An opinion if given of course would not be final; still in many 
cases of this kind evidence as to title is gone into. Where, however, this 
procedure can by any possibility be avoided, it appears to me that it should 
be avoided in the interests of all the parties concerned. It is obviously in¬ 
advisable to decide in a summary case a very intricate question of fact 
which would to a certainty have to bo re-triod in a regular suit. This 
Court could not in fairness, on the pet’^ion of the grandsons, stop tbe 
case at any particular point, and without taking the whole of the evidence 
on both sides find that Mussamut Khubunnissa was or was not a Shiah. 
To fully enter into the question it would be necessary to hold a lengthen¬ 
ed trial, the only result of which would be a heavy loss to tbe estate and 
no practical gain to any one. 

[676] " Ordinarily no doubt the Court should look to the position of 
the deceased’s relations at the time of the death of the person, for whose 
estate a certificate is to be granted, but when this position is such that it 
cannot be determined except on tbe determination, after a full hearing, of 
an intricate issue of fact, which again practically decides a dispute as to 
title, the question is whether it is not best for the parties that in a summary 
case the Court should take action on a proved—it may be said admitted— 
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fact: which in no way whatever touches the respective claims of the parties 
to the property of the deceased. 

I adinic I have been in considerable doaot as to the proper course 
to take m these cases; but looking to the remarks of the learned Judges 
in the cases of Prankristo Biswas v. Nobodip Chunder Biswas (1) and 
^arfoji V, Kamakshamba (2), I am inclined to hold that in giving thecerfci- 
ncate to the brothers of the deceased I am adopting the course which is 
fairest to both claimants, as no expression of opioion at all is necessary as 
to the title to the property. On the score of fiboess something may be 
said m favour of the brothers; they are elderly men, have their home in 
the village in which the deceased livel, and have a lease of someof the de¬ 
ceased s immoveable property. On the other hand, of the grandsons, one 
IS a minor and the other only twenty-three or twen^,v-four years old I 
direct that a certificate uoJer Act XKVII of 1S60 issie to the petitioners 
Abdul Hossain and Ahmed Hossein on their furnishing security to the ex¬ 
tent of Rs. 10,000 with two sureties.,” 

From this order the opposite parties aopealed to the High Court mainly 
on the following grounds (^') that the Courtought to have held that the appli¬ 
cants had failed bo make out any right to the certificate, and that the apnel- 
lants were entitled to it, as nearest of kin to the deceased ; (6) that the Court 
ought to have gone into bhequesbioo as to the religion which the deceased 
professed at the time of her death, or at any rate should nob have decided 
the case against the appellancs without giving them the benefit of her 
allegation in that respect: (c) that the Court ought to have gone fully into 
theevidence. and, it not having done so, there had been a mistrial of the 
case ; (ay that the fact (denied however, by the appellants) that the 
deceased was a Sunni at one period of her life, and that the anpel- 
lants had no evidence to prove in whatfaith see was born,, was wholly 
insuflicient for the proper disposal of the case ; the question was in 
what taith she died of which the anpelUnts had evidence, and the 
Ooui-fc was^ wrong in deciding the case simply on the above fact, and 

appellants’ case and the evidence produced by 
1.077J them , (r) that the Court was nob justified in assuming that the 
applicants wore entitled to a certificate bv reason of deceased having been 
a bunni, or m assuming that she was born a Sunni-afact which was 

nob adrni^bted by the appellants and not proved ; that the Court was 
nobjusbifaed m not trying the point on which alone the Court admits the 

case could be properly decided, merely because it involved intricate ques¬ 
tions of fact, {(j) that the right to the certificate, which the Court was bound 
0 eteimine, could only be decided by determining whether the deceased 
died a or a Sbiah ; (h) that the ruliogs relied on by tbe Court were 

not applicable to the facts of this case; (r) that the Court had granted 
the certificate without putting the applicants to strict proof of their right; 

that tbe grounds as to fitness were invalid, the appellant Asgar Reza 
a )een managing his estate for some years, whereas the applicants for 
the certificate had never had experience in zemindari affairs; ik) that 
inadequate security had been taken. 

Mr. Woudroffe. Mr. Evans. Mr. B.E. Twidak. Baboo Mokesh Chmder 
Chowdhnj, and Baboo Nil Kant Sahai, for the appellants. 

The Advooate-Geoeral (Mr. Paul), Mr. Pugh and Mr. C. Gregory, for 
the respondents. 


(1) 8C. 868. 


(2) 7 M. 432. 
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The following cases were referre'l to ; Prankisto Biswas v. Nobodip 
Chunder Biswas (1); Surfoji v. Kamakshiamba (2) ; Sheelanaih Mookerjee 
V. Promothanath Mookerjee (3); Koonj Bekary Chowdry v. Gocul Chunder 
Choivdhry (4) ; Taylor v. Nundee Jan (5); Anundee Kooer v. Bachoo Singh (6); 
Nunkoo Singh v. Purm Dkun Singh (7); Juggnl Chunder Roy v. Chunder 
Moonee Shaha ( 8 ), Kali Coomar Cliattcrjee v. Tara Prosunno Mookerjee (9); 
appeal from orders 195 and 196 of 1887 decided by Mitter and 
Beverley, JJ, on the 8 th November 1887 (10). 

The following judgments were delivered by the Court (Ghose and 
Beverley, JJ.):— 
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JUDGMENTS. 

[578] Ghose, J.—Toe parties before us are rival claimants to a 
certific ite under Act XXVIl of I860 to collect the debts due tp the estate 
of a Mahomedan lidy Khununnissa Begum, who died in October last. 
They are, Brst, Abiul Hcssein and Ahmed Hossein, who are brothers of 
Khubuonissa; and, second, Syed .Asgar Reza aod Dilawar Rezi, her 
grandsons (daughter's sons). 

The claim of the brothers was founded upon the ground that the lady 
belonged to theSuani sect of Mahomjdan>j, and tint therefore they being 
themselves Sunnis were her next heirs and as such entitled to the certifi¬ 
cate: whereas the claim of the grandsons was upon the ground that she 
was a Shiah, and that they being Shiahs were her heirs, and therefore bad 
the preferential title to the certificate in question. 

It appears that the case of tlie brothers was opened with the exami¬ 
nation of five witnesses, who were called to prove that the deceased lady 
was born in a Sunni family, and that she was herself a Sunni up to 
the time of her death. At the end of the examination of the said five 
witnesses, the District Judge, on the 7th Jacuary, stopped their (the 
brother’s) case, and called upon the opDOsito party (the grandsons) 
to produce tbeir evidence on the 9th i iem. On that date, after one 
witnesi on the aide of the grandsous was examined, svno was called to 
prove that f)r the last tw 0 uty- 6 ve or thirty years before her death the 
lady was a Shiah and not a Sunni, and that she died a Shiah, the Court 
put certain questions to the Counsel on either side. Mr. Gregory lor the 
brothers state! that on behalf of his clients be would not admit that the 
lady died a Shiih. Mr. Forbes for the grandsons said that he would not 
adduce any evidence as to whether the lady was bora a Shiah or a Sunni. 
And the District Judge upon these statements, and without allowing the 
grandsons to call any other witnesses, or adduce any other evidence, pro¬ 
ceeded to give judgmeot in the case. 

In this judgment the learned Judge observes in the Br.st instance that 
the brothers “ have proiuoed sufficient evidence to show that up to a 
certain time of life Khubunnissa was a Sunoi. The ooposite parties 
admin that they have no evidence to prove whether Khubunnissa was born 
a Sunni o. a Shiah." He then proceeds bo say : " Here there is one 

clear fact on which, if [579] a certificate be granted, the Court 
avoids giving any opinion at all as to the merits of the rival olalmants 
lo the deceased's property; an opinion if given of course would not be 
final, still in many cases of this kind evidence as to title is gone into, 
^^ere, however, this procedure can by any possibility be avoided, it 

(1)6 0.868. (2;7M. 452. (3] 6 C-803- (4)3 0.616. 

(5) W.R. (L864)Mi8.25. (6)20 W.R. 476. (7) 12 W.R. 356. 

(8) 17 W.R. 277. (9) 5 O.L.R. 617- (10) Uareported. 
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appears to me that it should be avoided in the interests of all the parties 
concerned. It is obviously inadvisable to decide in a summary case a 
very intricate question of fact which would, to a certainty, bave to be re¬ 
tried m a regular suit." Later on he says: "To fuljy enter into the 
question it will be necessary to hold a lengthened trial, the only result of 

which would be a heavy loss to the estate and no practical gain to any 
one." 

inri Tni. i- made these observations, the District Judge observes as 

■ • follows: The question is whether it is not best for the parties that in a 

summary cuse the Court should take action upon a proved—it may be said 
admitted—fact which in no way whatever touches the respective claims of 
the parties to the property of the deceased." He then nroceeds upon what 
be pnnr-ftiveato be the proved or admitted fact of the case: and being also 
of opinion Xhat on the score of fitness something may be said in favour of 
the brothers, he determines that a certificate should be granted to the 
brothers upon the condition that they furnish security to the extent of 
teo thousand rupees with two sureties. 

In taking the course that he did. the Judge admits that he has been 
in considerable doubt as to the proper course to be adopted ; but that, 
regard being had to the remarks of certain learned Judges in two cases, 
one Prankisto Biswas v. Nnhodtp Chimder Biswas (1). and the other 
Surfoji v. Kamakshiamba he says he is inclined to think that the 
course he has adopted is fairest to both claimants. 

It was conceded by the learned Counsel on either side before us that; 
if the lady was governed by the Shiah law, the preferential heirs would be 
her grandsons; whereas, if she was governed by the Sunni law. the 
brothers would be her heirs. 

Now, what is the proved or admitted fact upon which the Judge 
proceeds in holding that the certificate ought to be granted to the 
brothers ? It is indeed true that in an early part of [580] the judgment 
the Judge states that the brothers have produced " sufficient evidence to 
show that up to a certain time of life the lady was a Sunnibut it must 
be borne in mind that the Judge was not in a position to say that up 
to a certain time of life the lady wa« a Sunni without taking the evidence 
which the opposite party (the grandsons) were prepared to produce: and 
indeed the Judge in a. subsequent part of the judgment observes : *' This 
Court could not in fairness on the petition of the grandsons stop the case 
at any particular point, and without taking the whole of the evidence on 
bouli sides find that Mussamut Khubunnissa was or was not a Shiah." 

Ml. Pugh on behalf of the brothers very candidly admitted that all 
that tbs Judgi meant to find in his judgment was, not that Khubunnissa 
was a Sunni, bub that she was born in a Sunni family, and that this was 
what the Judge meant to say was the "proved fact" in the case. 
Then as to the fact which tlie Judge considers to be " admitted, " I do 
not exactdy understand what he means to refer to; for there was no fact 
admitted on the side of the grandsons. All that their Counsel said in 
answer to a question by the Court was that he would not adduce any 
evidence upon the question whether the lady was 6orn a Sunni or a Shiah ; 
and it seems to me that the Judge infers from this that the grandsons admit 
that the lady was born a Sunni. This is perhaps the " tdmitted " fact 
to which the Judge alludes. It may indeed be gather, j om the evidence 
that has been adnuced on the side of the brothers that the ladv was born 


(1) 8 C. 868. 


(2) 7 M. 452. 
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in a Sunni family. Bub this was, ib musb be remembered, about seventy 
or eighty years ago; and that many years before her death she was 
married, as it would appear upon the evidence on behalf of the brothers, 
to a gentleman who was a Shiah, and with whom she lived for several 
years. And theiefore one cannot legitimately infer from the mere fact of 
her birth in a Sunni family that she was, during the whole of her lifetime, 
a Sunni and died a Sunni. However that may be, the question that arises 
in this appeal is whether, supposing that the lady was born in a Sunni 
family, the Judge was justified in stopping the case at the point he 
did, and in excluding the evidence which the grandsons were pre¬ 
pared to adduce, and in holding that, for the purposes of a certificate 
[S81] under Act XXVII of 1860, the brothers must be taken to have a 
better title to ib, and that no enquiry ought to be made upon the question 
as to whether she was a Shiah or a Sunni. 

The Judge, as already noticed, in adopting the course he did, has been 
guided by two decisions. Upon examination of bbecaseof Prankislo Bisioas 
V. Nobodip Chunder Bistvas (1). ib will be observed that the two claimants 
were related bo the deceased in the same degree of afiinity, and as such 
both of them were prima facie entitled to the certificate. One of them, 
however (Prankisto), contended that he was exclusively entitled to the 
property of the deceased on certain special grounds. The Judge of the 
Court below examined only one witness on behalf of Prankisto, and dis¬ 
posed of the case vvithout examining the vest of the witnesses. He however 
entered into the title set up by that individual, and expressed an adverse view 
against him. A Divisional Bench of this Court (McDonnbll and FiKLD, 
JJ.) in the first place explained what the real object of Act XXVJI of 1860 
was, as to bo gathered from the preamble itself: and then observed that 
the Judge was wrong in expressing any opinion upon the special title 
set up by Piankisto, be having not heard all the evidence \\hichlhab 
person was prepared to adduce; and “ that, if the Judge, having pointed 
out that both parties were prima Jade equally entitled, had slopped there 
and declined to enter info the question of title raised by Prai kisto Bis¬ 
was, referring h m to a civil Court for the decision of that question, and 
saying that tl'O object of the Act would be sufficiently attained by grant¬ 
ing a general certificate to the parties, there would have 'oeen no ground 
of objection against the proceeding cf the District Judge.” In this view 
of the matter they struck out. and set aside, that portion of the Judge’s 
judgment which dealt with the question of the exclusive title set up by 
Prankisto. It does nob clearly appear from the judgment whether a 
certificate was gianted by the Judge to both the claimants crone of 
•tbeni; it would rather appear that it. was granted to both, and it would 
Beem that all that Prankisto really pressed upon this Court was. 
though his appeal no doubt was upon the ground that be was exclusively 
entitled to a certificate, that the adverse [582] remarks made against bis 
exclusive title by the District Judge were uncalled for. 

I do not think that either the observations of the learned Judges in 
that case, or the course adopted by them, support the course taken by 
the Diet rict Judge in this case; and so far as tbe remarks made by them in 
explaining the object of the Act that “ in eflfect tbo holder of the certificate 
^as a trufcitee liable to account for the money received by him to the legal 
heir or representative of the deceased ” are concerned, they refer to (he 
legal heir or representative who may be ultimately determined to be such 
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seema to me, that 

the holder of the certificate might be, aa it was contended for by Mr. Pugh. 

before us, a stranger altogether. And this would seem to be plain enough 

by reference to the observations of Field, J., one of the Judges who decided 

that case m another cs.se~Sheetanath Mookerjee v. Promothonath Moo^ 
kerjee {1). 


18^74= Q other case referred to by the District Judge, m., 

13 Ind 3or t Komakshzamba (2). it would appear that of the two claimants for 

ina. jw. the certificate one was the natural heir, and the other a person who set up 

a title as a son adopted by one of the widows of the last full owner. The 
lower Court granted a certificate to the natural heir. It does not apnear 
that the Judge excluded any evidence; and in fact it does appear that 
some evioenee was gone into as to the title of the adopted son. TURNER, 
UJ., ID tne first place, observes " that the title of the appellant has some- 
times been asserted and sometimes been ignored by the senior Ranee (the 
alleged adoptive mother), according as it suited the efforts she made to 
recover the restoration of the dignity and possession of the Tanjore Raj." 

o'^se^ves as follows: " In administering the provisions of Act 
AAVll of 1860 it has not been the practice of the Court to enter upon the 
determination of intricate questions of law or of fact. It has been the 
practice to issue a certificate to the person who has prizna facie the clear¬ 
est title to the succession, such as tbe natural heir, and to leave a person 

0° reasonable grounds disputed to- 
L08dJ establish that title by regular suit." He then refers to the questions 
which were raised in the case, and which he savs are of such intricacy that 
they cannot be satisfactorily determined in the proceeding; and he alludes 
to various circumstances which indicated that the title of adoption set up 
was of a ^estionable character, and he concludes by saying that in this- 
view the District Judge was right in refusing to enter into an exhaustive 
enquiry into the said title. 

So far as this decision is concerned, it seems to me that it does not 
support the course adopted by the Judge ; it rather shows that the ques¬ 
tion of the title to the succession to tbe estate of the deceased should, to 

some extent at least, be gone into in a proceeding under Act XXVII of 
I860, 


Now, on turning bo the facts of the present case, the question as 
to the title to obtain a certificate is one that is raised, nob between 
one who is undoubtedly the natural heir, and another who sets up a 
special title of his own; nor is it between two persons who are 
equally entitled to the succession, but one of whom claims exclusive 
title upon some special grounds. It is a question between two parties, one 
of whom, according to certain given facts, would be the heir, and the other 
a total stranger; and therefore it follows that, unless and until tbosff 
facts are proved and found, the Court cannot possibly determine who has 
the better title to tbe certificate. 


It has, however, been contended before us by the learned Counsel for 
the brothers that, regard being had to the object of Act XXVII of 1860 , as 
explained in the preamble and in the Act itself, no enquiry as to whether" 
the lady was a iiunni or a Shiah, and as to who according to tbe law of 
succession is the preferential heir, ought to be gone into in this proceed¬ 
ing. This contention brings us to tbe consideration of the object au^ 
and scope of Act XXVII of 1860. 



(1) 6 C. 303. 


(3) 7 M. 453. 
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The preamble of the Aot says : " Whereas it is expedient to consoli* 
.date and amend certain Acts now in force whicli provide greater security 
for persons paying to thn reoreson^a^iives of daooased Hindus. Mahomedans 
and others not usually de.signated as British sul)ject8. debts which are pay¬ 
able in respect of the estates of suoh deceased persons, and which [584] 
facilitate the collection of such debts bv removing all Houhts as to 
the legal title to demand and receive the same, it is enacted as follows.” 

The first observation that arises upon this preamble is that it indi¬ 
cates that the person, to whom the debts payable in resoect to the estate of 
adeceased person shouM be paid, is the ri-prestinmliin: of the deceased hav¬ 
ing a title to demand and receive the same. Now, wlio is tliis repre¬ 
sentative having a legal title bo deman 1 and receive the debts ? This is 
answered by ss. 2 and 3 of the Act. 

Section 2 provides; “ No debtor of any decia^el person shall be 
compelied in any C)urt to nay his d-ibt to any piison clauning to i)e 
entitled to the effects of any deceased pwson or any part th-n*eof, except on 
the production of a certificate to bo obtainol in rnanner hereinafter men¬ 
tioned, or of a probate or letters of administration, unless the Gmrt shall 
be of opinion that payment of tfic debt is withhold from fraudulent or 
vexatious motives, and not from any reasonable doubt as to the party 
entitled.” 

It would appear from this section that the person entitled to 
demand the pavment nf the dehrs should be a person, who claims to he 
entitled to the effects of the deceased person, with thisproviso, that nobody 
can be compelled to pay him such debts unless a certificate under the 
Act be produced. • 

Section 3, after laying down which would be the Court that should 
have authority to grant the cert ificate, says as follovvs 

' The applicant in his petition shall set forth his title. The Court shall 
issue notice of application, inviting claimants and fixing a day for hearing 
the petition, and upon the appointed day, or as soon after as may be 
convenient, shall determine the right to the certificat,e. and grant the same 
accordingly.” 

Now what is the title that is to be set forth in the apnlication ? 
This title, I apprehencl, must be that of a representative claiming to be 
entitled to the effects of the deceased person ; and in order to indicate that 
he is entitled to the effects of the deceased person, he must, I tliink, state 
that he is so entitled, either under the law of inherit.iuce, under a 
will, or such other title. Such a title which entitles him bo the effects 
[585] of the deceased person being set forth in his application, the 
■Court shall determine after notice, inviting other claimants, the right to 
the certificate. 

We then find that g. 4 provides that the certificate shall be conclu¬ 
sive of the representative title against all debtors to the deceased, and 
shall afford full indemnity to all debtors paying tl)eir debts to the certi¬ 
ficate-holder. And 8. 5 lays down that the Court make take such 
security as it shall think necessary from the certificate-holder for 
rendering an account of the debts received by him, ami for indemnity of 
persons who may be declared in a regular suit to be entitled to the whole 
•or any part of the naoney received by virtue of such certificate. 

Then s. 6 of the Act provides as follows: "The granting of such 
■^rtiticate may be suspended by an appeal to the Sudder Court, which 
Court may declare the party to whom the certificate should be granted, or 
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may direct 9uoh further proceedings for the investigation of the title as it 
shall think ht,” Ac., &c. 

Now what is the title to be investigated as comtemolated in this 
section ? The ciile, I take ic. is that set forth in the auplication cf 
the applicant, viz., that he is entitled to the effects of the decoised nersoc 
and this title must be gone into before a certificate can be gran ed. No 
doubt the title which the Court under Act XXVII oi 1860 really neter- 
iiiines is nut the title to the estate of the deceased person, but trie title to 
the certihcaLe; hut I do not understand how, in a case where there are 
rival claimants, each claiming the effects of the deceased person, sucha 
title I an be determined unless the question of title to the estate itself is 
to some extent at least gone into. And when this title depends upon a 
question of fact, that Question must be gone into before it can be held 
wlio has the preferential claim to be the rooresencative of iho deceased, 
and entitled as such to a certificate to collect the debts due to the de¬ 
ceive!. This. I think, has been the view which has almost uniformly 

% Sin({k V. Farm Dhm Singh (l) 

JtKjgut Chunder Hog v. ChimJer Monee Shaha (2) Taylor v. Nundee 
J'ln (3); Amindee Kooer v. Bachno [586] Singh (4‘ : Slieetanath 
Mookrrii'p. v. Promoihonath Mookerjee fo) ; Koonj Bekary Chowdry v. 
Gocuoi Chunder Chowdhry (Gj ; and a recent decision by MiTTER and 
BevlhLEV, JJ., dated 8th November 1887. 


There are, however, one or two cases which, it would 86 *^ 111 , have 
taken a somewhat different view. c.<f , the case of Kali Coomar Chatterji 
V. Tara Prosfinno Mooke.rjec {'i). But I think it is opposed to the whole 
current of rulings of this Court, and the correctness of tiiis ruling seems 
to have been douhtod in tfie case of Shectanath Mookerji v. Promothonath 
Mookerjee (fi). A re^'ent decision pissed bv Macpherson and GHOSE, 
JJ., was also cite<l before us ; but I d> not think that that deoisioo lays 
down tne proposition of law which the learned Counsel for the brothers 
contends for. It will ha found on a reference to the decision of the 
District Judge in that case that he was of opinion that the deed of wakf 
which was relied upon by one of the claimants was of a very suspi¬ 
cious character and a sham transaction. The learned vakeel who 
appeared for the apnellant did not, if I remember right, ask 
us to come to a different conclusion than whar was arrived at by the Judge. 
All that he really asked for was that we should strike out that portion of 
the judgment which dealt with the question of the genuineness and vali¬ 
dity of the deed of 7ra^:/:and we thought we might well do so in the 
circumstances of the case. But, however that miy be, it will be observed, 
with regard to both oi these cises, that the question raised was between a 
natural heir, a per.son who was prini'i /acre entitled to the certiffcate, and 
anoblier who would have no title whatever if he di 1 not prove the special 
title set up by him; and there may be some reason in such a case for 
declining to enter, as in one or two cases this Court d d decline to enter, 
into fin enquiry into such a special title in a proceeding under Act XXVII 
of 1860. But the case is very different, indeed, where neither of the 
parties is an admitted h^ir, but whose title to the certificite depends 
entirely upon the proof of a question of fact. In the present case the 
brothers cannot be entitled unless the lady be proved to be a Sunni, and the 
[587] grandsons cannot succeed unless the lady were a Shiah. And it 

(2) 17 W. R. 277. (31 W. R. (1864) MU. 25. 

(5) 6 0. 303. (6) 3 C. 616. (7) 6 C. L. R. 517. 


(1) 12 W. R. 356. 
(4J 20 W. R. 476. 
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seems to me that it stamis to reason that the question of fact thus raised 
between them must be determined befoiethe certificaie could be granted 
to either of them. 

It was however contended before us that the lady having been borri 
in a Sunni family, it ought to be pumo facte presumed tbai she was a 
Sunni all her life, aud tliat thebio liers were tliereforeentitled 
to the certificate, and that the opi Orite party should be left to e'labii&lj 
their titleiu a regular suit. But it seems to me that in the firs', place 
such a presumption camob be drawn, it being admitted bifut. the ady was 
married into a Shiah family ; and, in the secouti place, a Court cantiot act 
upon a bare presumption like this, even in a proceiing under ,4. t XXVII 
of 1860, when, as it is alleged, there is evidence fortbooniing on the other 
side rebutting that presumption and tending to sliow tliat stie was not a 
SuDui. at any rate for many \eais previous to her death. It seems to me 
that tlie question of fact raised betweeti the parties must be detetmmed 
upon evidence and not uuon mere Mesumytion. 

Some riiscus-^ion was raised before us upon the question wholber any 
change in the religious faith of the lady would alter the law of suer o-sioii 
--that is to sa>,>he being born a Sunni, whether the succes'^ion to her 
estate wou’d be governed by the Sunni law or by the Shinh law ; or, in 
other word-, whether I he matter is to be detcrmirel by the rule of law 
governing the/awt/y in which she has horn, or by that governing the sect 
whose religion the lad) embraced subsequent to iier hirth and before death. 
But it seems lo me unnecessary at ilie present stage to express any opinion 
upon this point. 

Then as to what the .Judge savsof the tibnessof the hi others, itscems 
to me in the first place that wliat ilie Judge relies upon does not show 
that they ate more fit t’lan one of the two giandsous ; but on the contrary 
it would seem that tbo fact of tiie brothers holding a lease on the estate 
IS rather a disqitaiification than a recommendation io tlieir favour; and, 

such a question of fitness may pronerly arise between 
claimants who areequally eniil.Kd, hut it hanlly arises betwren parties 
who set up an tiigonistic titles. 

[588] With these observations f would remand the case to the lower 
Court, with the dircition that the District Judge should receive such 
further evidence as tlie partie^ might desire to adduce, and determine upon 
the whole evidence which of the two parties has the preferential right to 
obtain the certificate. 

Having determined which is the party to whom the cerJficate should 
be granted, the Judge will determine the amount of s^curl^y that ought to 
be taken from the party to vviioin the certificate is to he granted. I think 
it right to call the attention of the Judge to the matter of the security, for 
It seems that, it being conceded on hotli sides that the amount of debts to 
be recovered is at least one and a half lakh of rupees, if not more, the 
security which the District Judg»i iia.s ordered to be given, viz., Rs. 10,000 
W very small indeed. 

Beverley, J.—In this case I should have been content to dismiss 
the appeal (subject to a modification of the order regarding ihe amounbof 
the security to be taken) were it not for the strong view the ofher way ex- 
pressed by my learned colleague. Looking at the facts of the case, the 
nt’gious charae'er of the parties and the many nice legal points involved, 

A think the Judge was justified in stopping where he did, and. on finding 
I proved or admitted.that the deceased lady was born a Sunni in a Sunni 
«inuy, and that the fact of her subsequent conversion to the Shiah sect. 
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1888 was disputed, in granting a certificate to her heirs according to the Sanni 

APRIL 14. law, leaving it to the other side to establish in a regular suit the fact 

of the lady’s conversion and the legal effect thereof as regards the succes- 
Appel- gjQQ jjQ pi'operty. 

LATE T agree with the District Judge that such a course would probably have 

Civil, avoided much inconvenience hereafter and saved the parties unecessary 

- expense. But as my learned colleague is of opinion that the whole ease 

15 C. 574= should 1)0 gone into in the present proceedings, and as it is a matter in 
laiod. Jar. ypjjpect of which there has undoubtcdlv been a diversity of practice in 

this Court, I think it better to defer to that ooinion than to put the parties 
to the expense or a further appeal. The case will therefore go back to the 
District Judge as suggested by my l^^arned colleague, and the costs of this 
appeal will abide tbe result. 

[589] I will only add one word as regards the case cited by my 
learned colleague to which I was a party. In that case the District 
Judge had granted a certificate in preference to the next-of-kin to a 
person who, it was alleged, was the adopted son of the deceased. Bub the 
alleged adoption was disputed, and the Judge had refused to go into evid¬ 
ence on the point; and what we said was that the Judge was not justified . 
in putting aside the claim of the next-of-kin without going into evidence 
and finding in favour of the adontion. But that case would not be an 
authority for the proposition that tbe Judge could not have grantel the 
certificate to the next-of-kin without going into the question of the alleged 
adoption. And there appear to be several cases the other way. 

•T- V. w. Case remanded. 

15 C. 539. 

ORIGINAL CRIMINAL. 

Before Mr. Justice Wilson. 

Quken-Empress V. Mkher Ali Mdlltck and two others.* 

[nth May. 1888.] 

Evidence—Statement of accn^ed to Police oficer during investigation^Admissions- 
Confessions — Experts. Evidence o/—^ledtcal toityiesses Evidence of—Opinion of 
experts Jiow elicited-^Evidence Act [I of 1372>, ss. 25. 26. 27, 46. 

Instances of statements made by an accused person to a Police officer held 
to be admissible and inadmissible in evidence against such accused person. 

A medical man who has not seen a corpse which has been subjected to a 
posf mortem examination, and who is called lo corroborate the opinion of the 
medical man who made such post mortem examination, and who has stated 
what be considered was the cause of death, is in a nosition to give evidence of 
b'8 opinion as an expert. The proper mode of eliciting such opinion is to 
put tbe signs observed at tbe post mortem to the witness and to ask what in 
his opinion was the cause of death on the hypothesis that those signs were 
really present and observed. 

[P., 5 L.B.R. 131 = 11 Cr.L J 153 = 4Ind. Cas. 1020; R., L.B.R. flfi 931900 ) 42 f45»: 
Disc., & D . 37 C. 467 = 14 C.W.N. 1114=7 Ind. Cas. 359*11 Or. L.J. 453.] 

In this case the three prisoners Meher Ali MuUick, Butto and Torab 
were charged with the murder of one Hurree in a golown at the Doveton 
Young Ladies’ Institution, in Park Street, on the 4th April 1883. Tbe 
three accused were all servants [590] employed in the Institution, being 
respectively the khansama and two of the kitmatghars. The evidence for 
the prosecution was purely circumstantial. The body of the deceased was 
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{ound in a box at JuggamauLh Gbaboo the evening of that day tied up 1888 
with cords, and on the neck was found a piece of cloth, alleged to have May II. 
been torn from a dbotee, twisted and four ply, and ic was a portion of the 
case for the prosecution that death had been caused hy strangulation, and ORIGINAL 
that such strangulation was cause i by this cloth cord. During the coarse CRIMINAL, 
of the enquiry, to ascertain how the murdered man cime hy his death, the jg'^ 99 . 
Police on the morning of the 0th April proceeded to the Dovetou Institu¬ 
tion and during the course of investigating tl»e case certain statements were 
alleged to have been made by Torah and the clotlies worn by the deceased 
was produced to the Police, together with an umbrella he had with him 
and a bill written in the Bengalee character which it was alleged Hurree 
had taken with him to the Doveton on the 4th for the purpose of obtaining 
payment of moneys due to him from Meher Ali. At the time these 
statements were made Meher Ali was under arrest, but neitlier of the 
other two accused was suspected of having had any hand in the murder, 
and they were not then under arrest. 

During the trial it was sought to gw'e evidence for the prosecution 
of these statements. The stareinents wore the following and made under 
the following circumstances ; .\ Superintendent of Police, during the 

course of his evidence, stated that on going to the godown where the 
murder was alleged to have been committed lie saw Torah there, and he 
asked him if he had seen Hurree the previous day. Upon his being 
asked what Torah said counsel for the defence objected. The objection 
was overruled, and the w'ituess stated : “ Torab remained silent, and on 

my repeating the question he said Hurree had come tlie previous day at 
noon to the premises, but that he did not know when he left.” 

The witness then proceeded to state that lie went with others into 
a godown, and on telling Torab to empty his box Torab produced the 
Bengalee bill referred to above and made a statement. Counsel for the 
defence again objected to evidence of this statement being given. The state¬ 
ment sought to be proved was to the following effect;— 

[591] “ Sir, I have sometliing to give you. Meher Ali gave me this 
paper yesterday ovoniog to keep for him.” 

Upon the objection being taken, the question was not allowed, and 
the question of the admissibility of the evidence was reserved by his 
Lordship. 

At a later stage of his examination the witness stated that after pro¬ 
ducing the bill Torab made another statement, and he \Yas asked what 
that statement was. 

The statement as recorded in tlio deposition of this witness taken 
before the Magistrate, upon which be was being examined, was as fol¬ 
lows :— 

“Torab said; ‘Hurree came here yesterday at 1 P.M. Hurree and 
I and Bhutto and Meher Ali were seated in this room looking over bis 
accounc, when Hurree took sick with cholera : he went out of the room 
three times to ease himself and came back and sat down, wlien angry 
words passed between him and Mober Ali.’ He also made a further 
statement.” 

Counsel for the defence again olijected to this question and stated 
that it WDs clear that the whole of Torab's statement was not there 
given, and referred to the deposition of this witness before the coroner, 
where the same statement was more fully recorded, and contended that if 
a portion of tlie statement was to be admitted the whole must be admitted. 

In the deposition of this witness before the coroner the statement was 
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1888 i-ecoi cled as follows: Torab said that the deceased Hurree had called the- 
M^ll. previous day, was takea ill with cholera, was purged three times, after 

Original ^^^ 11 “^ regfdiDg accoucts in Exhibit F (the Bengalee bill)-- 

ORIGL AL that Hurree bad abused Meher Ali's wife, on which Meher Ali had given 

CRI^NAL. Hurree a push m the throat, when Hurree fell backwards and became 

13 0 589. ' 'i ffo” ‘he second shelf from the 

west ot the loom , that they tried to put the corpse into the box ■ it was 

too big ; that they bad to tie the body to make it fit into the box; that 

they then put the hd on after placing a sheet on the body; that they 

covered the box with a gunny and then tied it un with a rope: that they 

left the box till evening; and that at 6 P.M. Meher Ali got a cooly and 

had the box removed through the small door of the Institution openim- 
into I ree School Street.” 

[592] The argument as to whether evidence ol these statements was- 
admissible was reserved till the jury bad withdrawn. 

Ml. Pugh \,0§iciatinfi Standincf Counsel), for the prosecution 
Mr. Gasper, for Meher Ali. 

Mr. Lai Mohan Chose, for Torab and Bhutto. 

Mr. Pu(jh.~-Tbe statements made by Torab are admissible iu 
evidence, as he was not then under arrest: besides, the evidence has a 
material bearing on the case against him. The sections of the Evidence 
Act bearing on the subject are ss. 2o. 26 and 27. but these statements are 
not conjessiops. within the meaning of that term as used in those sec- 

tions. Admissions avenot confessions. ’and aretreated in the Evidence 

Act as distinct. The Queen v. Macdonald (l) is an authority in my favour, 

and that case was followed m Empress v. Dabee Pershad (2) It is only 

a confession made to Police officers that is inadmissible iu evidaoce, and 

if a Statement does not amount to a confession, it is otherwise admissible. 

In England it has always been the practice to admit such statements as 

these Bex, v. Grcemicre (3). They are put forward as statements made 

by the accused as their defence, and the prosecution use them for the 

purpose ol showing that they are inconsistent with the truth. They are 

not put forward as confessions at all. It is in that connection that I 
propose to use these statements 

civ» ti',: by Tor.xb-" Sir, I have somethiug to 

gne you, Meher All gave me this paper yesterday to keep for him "—is 

perfectly mnocuous I shall not take up your Lordship’s time about it. 

I the law obtaining m England on this subject as 

refeued to by Mr. Pugh, but here we are governed bv tbe Evidence Act, 

which has in this respect made a very great departure from the English law. 

itL JL statement made by Torab on his producing the 

riH P Q f AC Cl 1 * A " " ^ are to all intents and' 

puiposes, confess,OPS, and it is impossible to distinguish them fromacon- 

mn Ordinary and accepted sense. I am prepared to 

odmissm ^ Evidence Act does not make any difference between 
adm ssiops and confessions. Sections 17 to 31 deal with admissions, 

whh 1 ■“ sections which deal exclusively 

With admissions m criminal cases. 

J—la there any authority forsaying that admissions and 
confessions are ono and the same ?] 

I is tbe case of Empress v. Pandharinath (4), which 

lays dow n th at a statement mad e to a Police officer, although made in seU 

(1) 10 B.L.R, App. 2. 


(2) 6 C. 530. (3) 8 0. & P, 35. (4) 6 B. 34. 
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cxculpabioD, may sbill bean admission of a cviminafcinfi circumstance, and 
thus a confession and inadmissible under ss. 2.j and 20. 

[Wilson, J.—That case falls far short of holdiof; that admissions 

and confessions are the same thing ] 

Mr. Oiisper. —.\nobI 10 r case bearing on the question is that of The 
Qtnen V. llurribok Chmder Ghose (l). and the precise nature of the state¬ 
ment in that case is to be found in Hume's Criminal Digest, page 310. 
There is also the case of Queen v. Mncdonald (2) referred to in that case. 
The real question here is, does the statement contain an admission of a 
material fact necessary for the prosecution to prove or material for them 
to prove ? If it does then it amounts to a confession and is inadmissible, 
and I contend that the statements I object to fall within that category, 
and should not therefore be admitted. 


1888 

May 11. 

Original 

Criminal. 

15 C. 589. 


Mr. Pu'ih in reply.—There is no authority for Mr. Ga^iper's proposi¬ 
tion ; a confession is an admission of guilt and not a statement ma le with 
the sole object of excalpatiog the maker, or, to use the words of Mr. Jus¬ 
tice Stephen. " a confession is an admission made at any time by a 
person charged with a crime sta^i□g or suggesting the ioferenco that he 
committed that crime." See Qiieen-Einpress v. liabu Lai (3). 

Wilson, J. (having taken time till the following raoroing to consider 
the question).—I have conic to the conclusion that [594] evidence can be 
given as to what Torab said when he made over the paper to the Police, 
but that evidence of the other statements sought to be proved cannot be 
given, 


During the trial Dr. Mackenzie, the Police Surgeon, was called to 
give evidence as to the cause of death, and in the course of his evidence 
he stated the various marks and indications lie found when making the 
post moTle^n ex.amination, and gave it as his opinion that deatii was due 
to asphyxia cause<l by strangulation. This opinion was challenged by 
counsel for the defence, and Dr. Mackenzie was cross-examined to show 
that death had not been caused as alleged. Subsequently the piosecntion 
called another witness, Dr. Maclecd, who had not been present at the 
post uiorte»i and liad not been called before the Magistrate, nor had he bad 
anything to do with the case, the defence having heon previously furnished 
with a statement cf what Dr. Macleod was called to prove. 


Upon Dr. Macleod being put in tlie box, the appearance of the body 
as spoken to by Dr, Mackenzie, together with the signs spoken to by him 
as having been noticed by him when making the post lUOTteui examination, 
were put to him, and ho was asked ' upon these facts what in your opinion 
would be the cause of death." 

Mr. Gasper objected to tbe question. 

Mr. Ga.cp/'r.—This question cannot be put. Such a question is only 
admissible when the facts are admitted, and the question is one relating 
purely bo medical science. Hero the facts are not admitted — R. v. Tk right 
(4); M’Naghtens case (5). 

[Wilson, J.—In both those cases the question pub bo the witness 
involved the truth of the evidence. Tliose cases don t raise the precise 
point that arises here. The only case that I know of in this Court is 
Roghuni Singh v. The Empress (6), and the point raised there is the precise 
point raised in this case.] 


(1) 1 C. 207. (2) L'nreporUd. (Seo lOB.L.R. Appx. 2.) 

(4) R. & R. Cr. Gas. 456. (5) 10 Cl. i F. 200 (211). 
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. Macleod can give is that of an expert, and he can only give his opinion 
on a pure question of science. The only question this witness can Z 
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read over to the aclusld^l iLfT® ^ were written down in Eoglish and 
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Criminrproledure?^^^^^^ PJJPorted to have acted under ss. 164 and 364 of the 
confession in evidence n a the trial, subsequently to the admission of the 

afa w nes and dennld 1 1 ^ V ‘It" Magistrate was called 

which hrjonfos ir r ,"“*■ ™'"ence to the language in 

[696] on a teferertr/FuirBruch aTto wh"etht"th “ "7 '' '“J 
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no application to stllm provisions of s. 164 of the Code had 

in th7to»m of Calc ui a .7^;“ “ ““‘ice investigation made 

cat on IdfZtrT,' .77 “ttequently ss, 3G4 and 533 had no appli- 

evidene'e of the T' ‘'7‘7was properly admitted upon the 

8Dce of the Magistrate under the provisions of s. 26 of the Evidence Lt. 

Plied with wW« provisions of s. 164. as read with s. 364. would not be com- 

Le tiulV ^ ® answers made by an accused to a Magistrate in one language 

hive Ukpnr" jt could be shown that it was impracticable^ 

Furth were given; and 

s 533. that there would be grave doubt if such a defect could be cured by 
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EeferencE made by Mr. Justice \VilsoD under el. 25 of tlie Letters 
Patent. 

One Nilmadhub i^fitter was tried before Mr. Justice Wilson and a 
special Juiy upon a charge of murdering his father. Kbotter Mohun 
Mitter. Ho was said to have shot his fatlier at the house of the lattei, 
No. 86, Cornwallis Shreet, at about 1 A.M. on IMondav, the 26th March 
last. The father died on th 0 2Bth. 

The police investigation began early in the morning of tlie 26th and 
continued throughout the day. Soon alter 6 o'clock I’.M., Baboo Kalinath 
Mitter. a rresiuency Magistrate, who had been sent for, arrived at the 
house. 86, Cornwallis Street, where the prisoner was in the custody ot the 
police. The prisoner then made the following confession in the presence 
of Baboo Kalinath Mitter: — 

“ Ch —Wbat is your name ? 

" .1.—My name is Nilniadiiub Mitiei'. 

Do you wish to make any statement regarding the wounds 
inflicted on vour tather, Bahoo Kfottor Mobuu Mitter ? 
d.—Ves, 1 do. 

“ Q .—You iimsb know that there is no obligation on your part in 
making any statement, and should it be against vour interest it will bo 
used against you. Are you, having heard this, still willing to make the 
statement? 

“ .1.—Yes. having beard tliis. I am still willing to make the state¬ 
ment. 

[597] —Has any indiicement been made by any one (o persuade 

you to make this statement, or are you making it of your owrr free wjU ? 

"A- —No inducement has been used, and I am making the statement 
of my own Iree will. 

“V-—Who shot your faiher 

"A .— I shot my father, Baboo Khetler Mohun ^fitter. 

“C/.—When rlid you do it and under what circumstances ? 

“B 1. .1. —liast night I shot him svhen he was asleep in bis bed at 

about 130 A,M. I shot him with this pistol. I shot only once. My 
father was then lying in a room to the south of other bouse (.s/c). That is 
the room in which be geoerally sleeps. I also shot my youngest brother 
at the same time by tiring another shot. He was asleep in the next room. 

“[The Bengali words used by Nilmadhub Mitter are: 

'5115 ^ *l] 

"O-—Where did you get this pistol ? 

"a .—I purchased it from Messrs. Walter, Locke A Co. about a 
fortnight ago. I purchased it myself. 

“ Q.—Why did you shoot your father and brother? 

“ B 2. A.—I shot my rather because he did not behave properly with 
tne, and lately I asked him for Rs. 10,000 for giving deposit to Messrs. 
Barry &, Co. for obtaining the post of cashier. My father refused to pay 
the money. This is nearly 20 or 22 days ago. 1 then purchased tbe pistol 


* [Koth.—'I my father with bullet. The pistol with e^biefa I shot is this 

ore, and after that I tboi my brother with ihe SHine pistol.—Translated by the Court 

ioteipreWr.] 
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with the object of shooting my father. I shot mv brother Eaj Kristo 
fatheT between myself and my 


“ After purchasing the pistol I kept it, with the case, behind the 
book-shelf m the room m which I am now makiog the statement. 

^ When did you purchase the bullets? 

. , , purchased them at the same time that I purchased the 

pistol. 

[598] Q .— Where did the pistol I’emain ? 

/I.—It remained behind the book-shell until I took it out this 
niorning at 1-30 A.il. 

‘ Where did you leave the pistol after shooting vour father and 
brother ? 

.1. I left it at the room in which my brother was sleeping. 


Nilmadhub Mitter. 


Note.— I believe that this confession was voluntarily made. It 
was taken in my presence and hearing, and was read over to the person 
making it and admitted by him to be correct, and it contains a full and 
true account of the statement made by him. 


Kalinath Mitter. 

Presidency Magistrate." 

The facts with reference to the language in which the Magistrate and 
the prisoner sooke to one another, and with reference to the mode in 
which the confession was recorded, appeared from the evidence of Baboo 
Kalinath Mitter, which, so far as it bore upon this matter, was as follows. 
In examination-in-cliief be said :— 

I knew the late Khetter Mohun Mitter. I had once, so far as I 
remember, seen the prisoner before the time I took down his statement. 
I remember going to 80. Cornwallis Street, on the 26th of March. This 
statennent B.’ is in my writing. It is the deposition made by Nilmadhub. 
The signature is his. I went in consequence of having received a letter. 
Before I began writing, I had a conversation with Nilmadhub. No one 
else was in the room. Before taking his deposition I asked him ques¬ 
tions. I asked him whether it was true that he wanted to make any 
statement. He said, yes, he wanted to make a statement. I asked 
wliethei he wanted to do so voluntarily or whether any pressure had been 
brought to bear upon him. He said he wanted to make a statement; it 
was voluntary on his part; no pressure had been brought to b^ar on him. 
This first conversation was in Bengali. He understands Bnglish and 
speaks Bnglish. In the deposition the questions were put in Eoglisb, 
one and all. He gave some answers in English and some in Bengali. 
When be gave an answer in Bengali, I rendered it into English read it 
over to him, and asked him if that was his answer, and he said, ‘yes.’*' 

In cross-examination the witness said :— 

^ ' T 

i pub no question in Bengali when taking down his statemeo^* 
Before that I spoke to him in Bengali. Out of the answers I cannot givfl 
you [599] the exact number that were given in Bengali. The two answers 
marked Bl and B2 were given in Bengali.” 

The witness, also in his cross-examination, said:— 

In B 1 ’ a part, not the whole, of the English is a translation oj 
the Bengali that follows. I put no questions in both English and Bengali.’ 
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Abthe fcridl this confession was aclniUel in evifUQ-^e, un'ler s. 80 of 
■the Evidence Act, previously bo tie exvminatioi of Khstber Nith M'tter. 
The learned Judge in charging the jury pointel out to them that, apart 
ifrom the confession, the other evidence in the case was nob sufficient to 
support a conviction against the prisoner. 

A majority of six to three of the jurv returned a verdict of gnih-v, in 
which verdict the learned Judge agreed, and the nrisoner was convicted, 
subject to the opinion of the Court upon the question hereinafter stated. 
Sentence was deferred, and the nrisoner remanded to jail. 

The question reserved was‘ whether, having regard to the facts stated 
byBiboo Kilinath Mitter, and to the term^ of the confession itself, that 
.confession is rendered ioalmissibiein point of law, bv reason of some of 
the answers of the prisoner having been given iu BcngaM but recorded in 
English?”—and in reserving this question the learned Judge stated that 
there was nothing to show that the irregularity, if anv, in recording tloe 
.confession, bad injured the accuse 1 in any way as to his defence on the 
onerits. 

Mr. W'oodrofie and Mr. Ilend/'rfion, for the prisoner. 

The Advocate-General (Mr. Paul) and theOiiiciating Standing Counsel 
{Mr. PikA), for the Crown. 

Mr. Woodroffa .—The confession was admitted in evidence under s. 80 
of the Evidence Act previous to the evidence given by Ktlioath ; I object¬ 
ed to it on several grounds, vi?., that on the face of the document it did 
not purport to have been taken in accordance with the law, that there 
was no proof that it wassigned bv the accused, and that a. 80 did not 
apply to presumption as to the signature of the accused. Kalinath was 
nob called as a witness for the purposes of s. A'ld of the Criminal Code, but 
■becau-?0 he was a witness before the committing Magistrate. The mode 
in which the confession was taken dow’o is not in accordance with s. 364 of 
[600] the Criminal Procedure Code. Tim Magistrate and the accused were 
both Bengalis, and it was practicable for tlie former to have recoi'ded the 
answers in the language in which they were given. The Magistrate is certain 
that he put two questions in Bengali, and there mav have been others. If it 
should be contended that the confession can he good as to part and bad as to 
the other parts, I submit that the answer to the question—whoshot your 
father—might have been consistent with shooting by accident or in self- 
defence. In the part of the confrsnon marked B 1 there are a number of 
the English words which find no place in the Bengali. Has not the 
•prisoner b^en prejudiced by this mode of taking dow’o his confession ? I 
submit be has. Tne evidence in the case showed that his younge’' brother 
was found standing up in the room in which his father lay, and the doctoi s 
evidence showed that the wound on the younger lirother might possibly 
iiave been self-inHicted. It was therefore important to .'«ee whether, as 
stated by the accused in his confession, the younger brother wae asleeoat 
•the time. The Bengali words in B1 do not mention this point. Moreover, 
it does nob appear that the Bengali words were read over bo the prisoner 
at all. 

The Magistrate appears to h ave done that which was held fatal to a 
confession in the case of Qit^cn v. Bhenbeekee fl). The confession in the 
part marked B 2 is not clear, the evidence at the trial showed that the pistol 
was bought on the 2od March, and the refusal of the father to stand secur¬ 
ity for the prisoner for the aopoiotmaat in Barry Co.’s office w’as long 
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Bussell on Crimp-i 4 ')r ^ regarding statutory confessioos set out in 
itusseu on Crimes, 4'2(>. appear to be io your favour.] 

a statement is a great difference be* ween 
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down is at lihpi-K-a - 364 the accused, after his statement is taken 

conformable torhnf answers, and where the whole is 

certify that the the truth, the Magistrate shall 

it [602] confcftinQ taken in his presence and hearing, and that 

Iccused Tha t true account of the statement made bv the 
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out being read nv P’'®®'^^'’h€d by s. 364, but surely not with- 

that the nri<; accused. The evidence at the trial shows 
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to him ; and the cross-examination was not directed fo rebut this fact. 
Then in what lanpuape was he examined ? Lodoubbedly all the ques¬ 
tions were put in Eoglish and the answers also gi\;cD in (hat lunguape 
although it appears that some of them may have been both in Bengali 
and English. It cannot, liowevcr. he said that (he examination was 
conducted in Bengali, norpartlyin Bengali at d paitly in English, then 
under those circumstances it was not practicable to take down the examina¬ 
tion all in Bengali. The intention of s. 304 is that the questions and answers 
should be taken down in ore language : it was not practicable to do this, a-i 
the answers were given in two languages, ai d then, if it is rot pos¬ 
sible so to do, thev should be taken down in Imglisb: when an 
answer was given in Bengali, it was rer dered into English and read over 

to the accused, and he acquiesced m it. ^ This was sulbcient. The 

words “didv made and recorded" in s. o33 mean made in due 
course of things.-' and s. 533 ernes any defect. The case of 
Empress v. VtrnJi (1) merely decides that, when a statement taken is ram- 

cally insufficient, then theCourtwouidholdthestaieinenttohemadmissihlo, 
Herein the present case the confession is not radically msullicient. 

(2) show-sthatss. l‘E2 and 34G ot the old Code 
must be read, together, and that evidence may ho given to exi lam that a 
confession has been duly recorded. The case of TUu M.v/a v. i he tjacen (3J 
does not follow Bo/ Ratan's case. 

[603] The Officiating Standing Counsel (Mr. P/w/’i).—There are ro 
instances of confessions use<l on the Urig nal side of the 11 igh Court 
havirg been taken dow'u in any other language than Irnglish. in 
the ca-o of Chum Xune, decided hy Prinsep. J.. on the 4th 

September 1885. the Mug'Strate was examined and stated that the 
CODiession was made in Urdu, but was taken down in English : 

that confession was aomitted. [OKiNEAL\. J. Does ^ ° 
the Criminal Procedure Code apuly at all having regard to s. 1. J Section 
1C4 falls under Chapter XIV. which is headed infoimation to the police 
and their powers to investigate." Most of that chapter, if not all out. appeals 
to have no relerence to the Presidency. If s. 1()4 does not apidy, neithei 
does s. 364. and those two sections are the only grounds for sa> mg that the 
answer to the Magistrate ought to have torn taken down in Benga l. 
An investigation of Chapter XIV clearly shows that it is only at pucahle o 
mofussil Dolice reports and investigations. But assuming the chapter to 
apply, the reouirements of ss. 104 and 304 have been complied with, bec- 
tion 304 provides for the reconling of a confessicn in three languages, 
cannot be said that the piisonerliasheenexamined in two languages, because 
he has given ocoasiooHl answers in Bengali. But supposing tlio confession 
has not been properly recorded, is it a defect ? 1 submit not. It is true 

that the case of Queen-Empress, v. Vnan (1) lays down tiiat the provisions 
of s. 104 are imperative, yet the decisions in this Court do not go to that 
effect. See Titu Moya s case ard those following lE V°!?; 

pliancewith the section is only mcossavy-R. v. Kola Chaud Inl 141. 
Behan Hajdi, In re (o ): Krishno Monee v. Empress (0). The olber cases 
which show that aov defect is cured by s. 533 are; Empress of India v. 
Bhairon Sinrjh (7): Empress of India \akub Khan {H) \ Empress \ . 
Sao2mbnr{9)\ Empress v. Munshi Sheikhim EekooMahto v. Empress (11). 


224, i2l 2 M. 6. (Si 8 C. 618 (note) 

I5i 6 C.L.R. 238. (6) 6 C.L.R 299. ‘^1 ^ A. 338. 

19) 12 C.L.R. 120. (10) 8 C. 61b. 


(4) 24 W.R Cr. 29. 
(8) 5 A. ‘i-SH. 

(11) 14 C. 639. 


1868 
June 7. 

Full 

Bench, 

15 G. 895 
(F.B.I. 


C VII—124 


985 



15 Cal. 604 


INDIAN DECISIONS, NEW SERIES 


1888 
June 7. 


IM. 


Full 

Bench. 


15 C. 595 
(F.B,). 


ChapSxiV^'hJJ^hSt’ fCoda and 

sion ;ta “ alted under s" 8o"; tff the t^Z 

no appIicabUitdo'sl 'at c“/ ‘ a‘ 

further mlnZ r/ h^ number tlan the Beneali, and bear a 
luimei meaning. It has been assumed tha the nrisonArcnni-fl Vr^a\i:,u^ 

fKaf f ® Then supposing even that the Court would hold 

£e w rof X'were al n r bt^ 

mereiacro tL ii,r "’“/'f »40“S->f. can it be said that the 

be safely used as evidon*^^ ° makes it a s‘atem 0 nt that could 

!=Hg§iSiH^ 

could hft Rfnin!- A.af ori.^.. u • ?“ whether the confession 

direct autbcritv nf th r been received in evidence, there is 

Th n car^b hel 1 th ? 'F itcan-rfc Qacenv. Garneril). 

be to hold tl at t i " ■ '■ To hold so would 

law, and I hat a Pnlin.^Ar^ •'?. under the control of no 

[605] in Calcutta hut l" “*‘5’ evidence of a confession 

mode of takinn the f ® Calcutta. The whole 

Tied Tlm.ras to 

LLsf V Ln AV/n% “'«>• oannot. See 

whTthe eonfestonl (3), 

prisoner but the Cnnrt u ’'eing signed or marked by the 

oTthrcdmiLi pt:dj;:’c:=■ 

is in my f'aFout' Section ^3 

obliged them to call Ivili^ath Mton, ^ 

day, but when ir wqc ” a'Dttei. He was not called from day to 

uo'polioe interference It, wasTor th^ 

called Had ir nAf P^^'Poses ot their case that he was 

deled that the e was J^’se had oonsi- 

nath Jlitter would bav I ^ defect in the confession it-iolf. Kali- 

equivalent to "duly recorded” ° 


JD 1 Dpii. C. C. 329. 
(3j 4 C. C96, 


986 


(2) 5 C.L.R. 209. 
(1) OM. 224. 



YU] 


queen-empress t*. NILMADHUB MITTER IS Cal. 607 


OPINION. 

The opinion of the Court (PetheRAM. C. 3., WILSON. PloOT. 

O'KiNEALYaadGHOSE. .IJ.) was delivered by ^ 

PETHERAM. C.J.-Tlie only fact which it is necessary to mention 
beyond that stated by the Icirned Judtje is that the document, t a 

admissibility of which is io question, was out in on 
as being a document made under the provisions of lOt of the Criminal 
Procedure Code, and admissible in evidence without proof undei the 
provisions of s. 80 of the Evidence Act. and that Baboo Kahaabb Mitter 

was not called until the following hriday. 

Several Questions have been raise! and argued before us as being 

necessary to the decision of the general question whether the document 

uDon the (acts proved at the trial was properly admitted as evidence against 
the prisoner. Tlrey were : Ut. does [606] s. 161 aoply to n st.ten.eot 
made by a person in custody, to a Magistrate m Calcutta in ‘do couise 
ol an investigation, made by the police in the town of CalcnUa, into 
the circumstances ol a crime committed in Calcutta SicoKdhj. i( it 
does not, was the document in question properly admitted upon the 
evidence ol Baboo Kalinath Mi ter under tlie provisions of ss. 21 and 
of the Evidence Act? mMj. ifs. 161 does apply to this case, was the 

statement of the prisoner recorded in accordance with the provisions of 

that section coupled withs. 361 ? and./oiirliiiiy, it it was not so recorded, 

is the defect cured by s. 333 of the sime Act ■' , 

The first question depends on the construction to lis olaoed on s. 1 
of the Criminal Procedure Code. That section, so tar as it is material to 
the present question, is as follows: " In the absence o any snnc. 6 c^ pro- 
visioD bo the contrary, nothing herein coDtained shall aBeet 

the police in the town of Calcutta. • , l • tu 

Secbio.i 164 daaU with stitemenU made a Migistratem bheonuue 

of an investigation under Chiptor XIV of the Act. and the m 

consideration is whether the investigation, m the course ' .t, 

statement m question was made, was an 

The investigation was by the Calcutta Po hce 7 , ^he^town oi Cjci^a 

and unless there is some suecific provision making Uhap er 

to the police in Calcutta, the section dies not aoply. as the sta-emeit was 

not made In the course of ao investigation under the chapter. 

The chapter is headed “ Information to the police, and their powers 

to investigate.” It is clear that many sections of the 

refer to Calcutta, and the only section winch must apply to the Po ''.<=8 

Calcutta is s. 153. But we do not think tl.at that section 

to amount to a provision that the whole chapter is to apply to the police 

in Calcutta, or to give them any power to m ike inveskieations unde , 

and it follows that the present case is not m any way affected by s. 101 

of the Code, or, as a necessary consv.uecce, by s. .jb4 or s. aoi. 

The second question then arises, whether the document m question 
was properly admitted under the provisions o the Evidence Act. 

[607] Baboo Kalinath Mitter was called, and he stated that be 
questioned the prisoner in E .glish, that the prisoner understands and 
speaks English, and sometimes answerel him lo English and sometimes m 
Bengali; tLt when his answers ware in English he wrote them down 
when in Bengali he wrote them in English, and read over what he had 
written to the prisoner ; that the whole document contains the prisoner s 
depoaibion, and that the priaooer signed it in his presence. 
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document itself would bT Sev^nTlf In ^ ‘>'0 

i:vidence Act; and tbough itTa confc “ion ^“he 

proved, unless it is excluded by s ‘>6 of that \ct' Th f® ‘’® 

^o confession made bv any nerson whiitt u ^hat f eclion is as follows: 

officer, unless it be made in the immedint “ oustody of a police 

be proved as against such peiln“ ' 

custoS- oflhtToirce "buUt tTmIde Ifand'i ‘'® 

of, Baboo Kalinath Mitter, who has stated h ’f Pretecoe 

fact, that he is a Magi.stiate fm-'Ca'c H ""h°“btedly the 

obvious that the confession is rot ev I i corstquently it is 

so, and it being proved tLrthe who t, '’ ‘his being 

m the document were either the actuil word, spokenTrtf 
or were accepted bv him a <5 rpnracz.«»- spoken by the prisoner, 

he had said, ard as the whole florin p the tmo meaning of what 

hand, tlie whole 0 signed by him wi.h his own 

strictly proved to have been m-de hi document were 

him under the Indian Evidenc/Ar-t^ admissible against 

matenal ffi th^resln^'cas:' bu: '“““h questions become im- 

supposed to hold that when answers are madourselves from being 

language and written down in another un W : accused person in one 

practicable to write them in the lan-uice in Z 
3. 164 would be complied with ■ on "thp^ n I 

such a proceeding is adonted ’ fha ® we think that when 

not ha recorded under that ser i i‘ 

[ 608 ] have very grave doubts whethrih 

the provisions of s. o33. defect could bo cured under 

notrlised'^thrcrll.' ^-^^oroe in Calcutta was 

and admitted in accordance with'^fchA prosecution, 

since the passing of the Crimiml p which has been followed 

held in Calcutta Code of 1882 at Sessions 

by thl^C^wm bseP raised, and argued 

second Question^we°thlDV traTth“"''““ “be first and 

admissible in point of law and vA ““ T" Present case 

learned Judge in the negative ( 1 ) question reserved by the 

T. A. p. 


from'the%wct.onTud WiLSOS, .T., for leave to appeal 

BIr. Justice Wilson said : “ r have fuut con 9 iApr°r??h ' ''e/usiog the applicatiofl 
other JuiRrs. before whnm the questi^no oTuw ^ the mi^ttec. aod have consulted the 
think It clear that I must refuse,he applicLuol ^hl d, aud I 

actm such matters were fuUv conSrp fn which Courts could 

y. Pe$ronJ; Dmsha, 10 Pom H C 7 s ”t ^Bgh Court in the case of 

given m that case by Chief Justici Westronn Li eiplanation of law 

I ^ho"ld go quite outside them^^^^ «nd I think, accepting 

igh Court in this c< untrv. or decision of R ^yood any of the authorities in any 
the order now asked for. ihe ^ were to make 
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March 21. 


Before Sir TV*. Comer Petheram, Ki., Chief Justice, Mr. Justice Prinscp, 
Mr. Justice W'llson, Mr. Justice Tnitenhnm, Mr. Justice Norris, 

Mr. Justice Pigol, Mr, Justice O'luneahj, and Mr. Justice Ghose. 


In the matter of IIari Lass S.ANVATi and others i’. Saritulla.* 

[21st March, 1S3S.J 

FurOier enuniry—Police to acciLied^DiSchargebii Mtgistrate—Criminal Procedure Code 
Act X of 1832, s. 437 

No notice to an accused person is necessary in point of law before an order under 
s. 437 can be passed ; bu’. as a muter of discretion it is proper that such notice 
should be given. 

[609] Beld by the majority of the Full Bench fPlUNSEl’. WiLSON. TOTTEN¬ 
HAM. NOKRl-^. PKJOT and O'KlSR.tLY. JJ.)—4fter an enquirv by a Sub¬ 
ordinate M igistratc and the discharge of an accused person a Ssssions Judge or 
Magistrate has jurisdiction, under s. 437 of the Criminal Procedure Code, to 
order a *' further enquiry” or a re-hoariiig upon the same materials which were 
before the Subordinate Magistiatc, i.e.. when no furth'r evidence is forthcoming. 
Bat (PRINSKT, J.. dissenting), the words “ fur'her enquiry” in that section mean 
the enquiry preliminary lo trial which regul.rrly results in a charge or discharge, 
and do not include the trial. And if on the evidencj taken the accused ought 
to be committed, then, in a ease triable only at the Sossions. the proper course 
is to commit under s. 436 ; in other cisos to refer to the High Court. 

Per PUINSEP, J.—The word “enquiry" includes a trial, and the “further 
enquiry" would therefore allow of the framing of a charge, and the cross- 
examination of witnesses for the prosecution. 

Per PETHER.m. C.J.. and GHOSE. J.—Tbe power given by s. 137 of the 
Criminal Procedure Cole to order a farther enquiry is coofioed to cases in 
which the revising oth:eris satisfiel, for one of the reasons mmtionad in 
s. 435, that the subordiuato ouioer has proceeded on insulHsieot materials, and 
that with a more cthaustive enquiry furHi-*r materials wjuld b* forthcoming. 
It was not intended that such an enquiry shmld be granted simply for the 
recoDsidcratioii of evidence. 


Full 

Bench, 


IS 0. 606 
{F.B,).= 

13 Ind. JuP. 
53. 


rOisB. in part, 3 L-B.R. 97 1100) (F B.l ; F-. 21 C. 031 '9.3.51; 28 C- 6.52=5 C.W.N. 
457 (462.464,468) iF.B ) ; 5 C.P.L-R. 20123): 14 M. 334 (336) = 2 Weir 557 ; 14 
P.R. 1891, Cr.; 32 P-L.R. 1901; 2 P R. 1901. Or.: I L B.R 9 (lOi : 2 C.W.N. 
196; 3 C.W.N. 249: 5 Bom.L.U. 877 ; 40 0.477 = 14 Cr.L.J. 197 I203i = 17 C.L. 
J. 215 I2'35i = 17 C.W.N. Gl7 (6.591 = 19 Ind. Cat. 197 (2031 ; 36 C. 994 = 11 C.L, 
J. 50=13 C.W N. l-2-21 = 3 Ind. C-is. 86l = 10 Cf.L J. 335; 13 O.C 239= 11 Ct. 

L. J. 629 = 8 Ind. Ca<:. 371 ; 2 Botn.L.R. 5s6 (.538i; Com.. 5 M L.T. 233 (F B.) 
=9 Cr.L.J. 192= 19 M L J. 157 = 1 Ind. Cas. 228 = 32 M, 220 ; Erpl.. 29 C 457 ; 
Rel. on., (1913) M W.N. 633 = 21 Ind- Cas. 172 = 14 Cr. L.J. 572; (1913) 

M. W N. 728 (7351 = 14 M.L.T, 200 |209) = 2l Ind. Cas. 129 (1341: R., 

27 B. 84 (88): 13 B. 376 i334i; 63 P R 1837. Cr ; 14 P R 1891, Cr.: (1900) P.L R. 
31, Cf 17 P.R. 1895:6C.P.LR 11. Or.: 11 O.P.L R. 161 ; L.B.R (1893- 
1900) 169 (174); 1 L.B.R. lOO (lOl); I L.B.R. 311 (3121; U B.R. (1397-1901) 
100(1021, Cr,; 5 M.L T. 356=32 .M 214=3 Ind Car. 488 ; 9 N.L.K. 42 (45) = 14 
Cr, L. J, 230 (231) = 19 Ind. Cas. 326; D..2 C.L.J. 622.] 


This reference arose out of a case and counter case of rioting : the two 
Oases were heard separately by the Joint Magistrate of Attia. who, on 
the hearing of the case against Hari Dass Sanyal and others, discharged 
theaccused. la the counter case the accused Saritulla and others wore 
convicted, but on appeil to the Sessions Judge this conviction and 
sentence was reversed. Saritulla thereupon appliel to the Sassions Judge 
to set aside the order of discharge passed in the cise of Hiri Dasa 

• Pull Bensh 00 Criminal Motion No. 53 of 1887, against an order of R.F. Rampini, 
Bessioas Judge of Myrnensiogh, dated the 23rd February 1887, 
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1888 Sanyal and others, urging that the Joint Magistrate had not examined 

21, all the witnesses forthcoming on behalf of the prosecution ; it however did 

not appear that the witnesses fortheoming" had been summoned when 

the case was before the Joint Magistrate. On this application the Sessions 
tjuoge passed the followiDg order:— 

I am inclined to grant tin's application. I do not think that 

the discrepancies in the evidence which the Joint Magistrate has alluded 

in his judgment are of such importance as he attaches to them. 

irom his judgment m the [610] cross case, in which ihe nresent 

applicant was an accused. I am led to think that the Joint-Magistrate may 

have taken a wrong view of the facts of this case. The gunshot wound, from 

which the complainant’s brother is proved by the medical evidence in this 

case to be sufiermg, is strong circumstantial evidence in support of the 

complainant s story. Under these circumstances I think this case should 

be re-enquired into particularly as it is urged on behalf of the applicant that 

the Jomi-Magistrate did not examine all the witnesses that are forth¬ 
coming on his side. 

r ^ ^ ■ I am aware that 

in certain cases [see Vnrsaii Laii y. Jumuk Lnli (1)1 the Hi«h Court c.i 

this Province has held that a Sessions Judge is not competent to order 

a te-bearing of a case, unless additional evidence is forthcoming. But 

m this case additional evidence is foitbcoming. It is said that the 

Joint-Magistrate did not examma four witnesses named in a petition 

presented to him. .Moreover, it would seem to me from the Bombay H "h 

Court ruling in the case of the iMeu Kmprc.s v. Dornbii iJarmsj* (2) 

and the very recent lull Bench ruliug of the Allahabad High Court in the 

Queen-Empress v Cholu (d) that a re-enquiry can be ordered even when 

no additional evidence is forthcoming. From the provisions of s. 437 

of the Criminal Procedure Cede and the Bomlny High Court ruling, 

It IS erident that no notice to the opposite party is necessary before 

ordering a re-enquiry under s. 437 of the Criminal Procedure Code. I 

have thereiore, not given any such notice. I therefore under s. 437 

of the Criminal Procedure Code direct a further enquiry into this 

C&S6* 

ir other pevsous MTected by this order applied to the 

High Court to have the order of the Sessions Judge set aside od the 
following grounds :— 

1 . That the Sessions Judge bad nothing before him to indicate the 
nature of the additional evidence referrod to by him. and that without 
being .satished tiiat such evidence would have been material, and without 

the prosecution 

evidence during the trial of the case, the Ses- 

sionj Judge [61l] ought nob to have ordered what is practically a re-trial 
ot the case. 

.1 .J' fK law not allowing an appeal on the facts in cases of dis- 

"'i* the matter as an 

appeal on the facts. 

fbpnip Sessions Judge was unable to indicate any point for 

fuitner enquiry; and had practically ordered a new trial. 

4 I hat the Sessions Judge had no power to order a further enquirv 

Jhln 1!?'® r committed by the Joint Magistrate, and 

when no material evidence was forthcoming. 


(1) 12 C. 5'22. 


(2) 10 B. 131. 
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5. That tha order ought nob to have been made e.r parte, or that at 
all events as a raabtor ot sound discretion the Sessions Judge ought to 
have given notice. 

6. That the Sessions Judge had erred in law in allowing his judg¬ 
ment to bointluenced by the record of another case to which the petitioners 
were no parties. 

7. That the Sessions Judge had been naainly ioHuenced in the matter 
• by the opinion he had formed in tho counter case which he decided on 

appeal. 

On the hearing of this application the Court (Petheram, C. J.. and 
GHOSE, J). considering that the questions arising were of great importance, 
andthat the rulings on the points were contiictiog, referred the following 
questions to a Full Bench :— 

1. Whether, after ao enquiry by the Joint Magistrate and discharge 
of the accused, a Sessions Judge or the Magistrate, as the case may be, has 
juriediction under s. 437 of the Criminal Procedure Code to order a 
“ further enquiry,' or a re-heiring, upon the same materials whicli were 
before tho said Joint Magistrate. when no further evidence is forth¬ 
coming ? 

2. Wliether in the circumstances of the case and the materials 
before him the Sessions Judge had authority under s. 437 to direct a fresh 


enquiry ? 

3. Whether he could do so witliout notice to the accused 
!^lr. Woodro^'e and Baboo (insh CJiundcr Chowdhry, for tho ])eti- 
tioners. 

The Denuty T*egal Remembrancer (Mr. Kill'n), on behalf of the Crown. 
[612] Mr. Woodrolie. —I submit tho order was had. as no notice 
was given to my clients. T rely on the cases of ('hunch Churn Bhutta- 
charjcav.Ueni Chumhr Bancrica {\) \ Jeehnnkhlo w. Shih Chundcr 
Das {2) \ Quem-Empreas v. Amir Khan (3) : Queen-Kvipress v. Krram- 
reddi (4) : Darsun Ball v. Jumuk Ball (0); Queen-Empress v. IJasnu (G); 
Queen-Empress v. Chotu (7). .Ml the High Courts except the Bombay 
High Court in tlie caso ol (Jue.en- Empress v. Dorahji Ilnrmasji (8) have held 
that notice is necessary : and s. 439 of the Code is ex’plicic on the point. 
Section 436 also lays down that the accused shall have an opportuoity of 
showing cause, i Petheram, C.J.—Wo are all agreed on that point.] 
On the second question the Judge had no materials before him for a fresh 
enquiry ; he merely found that the Joint Magistrate did not examine all 
the witnesses forthcoming,” hut did not find that the evidence they could 
have given would have beon material. On the first question referred, the 
matter depends on the consideration of the word further and the word 
**enqDiry.” Now "enquiry” is defined in s. 4 of the Code as including every 
enquiry conducted under this Code by a ^fagisbrate or Court. The word 
is used in many other sections of the Code, bub there is one general line 
ol thought made uso of in its use. Throughout the whole of Chapter XV, 
and up to the end of the Code, save in the two sections mentioned in the 
Bombay cases, the word "enquiry” is contrasted with the word trial, 
and seems bo be distinctly referable to preliminary proceedings before a 
Magistrate as distinguisliod from a trial. In the old Code ao enquiry is 
defined as " an enquiry conducted by a Magistrate, ’ and in that Code there 
was also a definition of the words " enquired into” and trial.' 


(1) IOC.207. 
(5) 12 C. 622. 


(21 10 C. 1027. 
16) 6 A. 367. 


(3) 4 M. 330. 
(7) 9 A. 52. 


(11 8 RI. 296. 
(8) 10 B. 131. 
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1888 The new Corle has dropped those definitions and has enlarged them 
MAM21. uudar the term investigation.*' There is a difference between an 
Fl’CL investigation and trial," and an eno.uiry does not include an ia- 
vestigation. In Chapter XX the heading is “of trial of sLln, 
L^H. cases and m Chanter XXII the heading is “of summary trials." In 

15 C 603 *■ sense of a local enouiry 

= Bornh.v rl 1’ 375 and 330. on which sections the 

S3 iDd, Jur. bave built up so much argument. Under s. 428 the takin- 

gg of ei/ulence IS, for the purpo.-^es of Cnap^or XXV. to be deemed aa 
enquiii and what reason is there for reiding sj. 375 and 380 in a 
different way The aboyeare all the places in wlitoh the word is used until 

^nVV itT enquiry" are used, and 

Prrin T governs the revisional sections. 

tL r V 'ii ‘ subject to auy former provisions of 

he Cone .'] I understand the case of BxchuAIiollahv. Sa-iBimSimh 

(IJ to show that s. o3/ governs the revisional sections, and that an 
onreneous view of a judicial officer is not a failure ot justice which would 
entitffi another Court to deal with the matter except on appeal. Under 
s. d39, read with s. 42d, the High Court has all the powers of an appellate 
Court; and has power under that section to set aside an order of dis¬ 
charge. In the .Allahabad case of the nme,i-Emvress v. Chotu '2) the 
Cnief Justice uses certain sectioDs to limit the cases which may ba 

brought up on revision ; but is that so? Section 423 gives the appsllate 
Couit pow er to reverse an order on appeal, to direct a furthar enquiry or 
an accused to be re-tned, and to reverse or alter any other order. If in 

0 ® Revisional Court is entitled to exercise powers 

JustTce nothing to support the conclusion of the Chief 

in the case of the Queen-Empress v, Dorabji 

TT ■ * u ^ ® the observations of Mitter and FIELD, 

JJ in the case of Chuudi Churn Bhultachurjee v. Hem CkunderBannerjee 
4; i and the case oi Jeeounkisto Boy v. Skib Ckunder Das (5} lays down 
that a further enquiry must be on additional evidence. This casa 
was followed in Darsun Lall v. Jumuk Lall (6) and the cases of Queen- 

ffi ? 1 ?) (7J, Queen-Empress v. Erramreddi (8). and 

m^dQucen-Ernprc^s v. Amir Khan (!)) are to the same effect. There is 

77 'V J.. on the 3rd March, 1887 (Or. Motion 

i( of 1337;, similarly decided. 

Tho Deputy Legal Remembrancer (Mr. Kilby), for the Crown. 

I he following opinions were delivered by the Full Bench 

OPINIONS. 

Petheram. C. J.— Section 4.35 of the Code of Criminal Procedure 
gives power of revision, and is in these terms 

.n. Q Court of Sassiotf. or District Magistrate, or 

thkh f Government in 

t iis behalf, may call for and e.xamme the record of anv proceeding before 

hiX Criminal Court situate within the local limits of its or bis 

.^^d^n.^r^tne purpose of satisfying itself or himself as to the 


(11 14 C. 358. 

(4) 10 C. 207. 
(7; 6 A. 367. 


(2) 0 A. 52. 

(5) 10 C. 1027. 
(9) 8 M. 296. 


(3) 10 B. 131. 

(6) 12 0. 522. 
(9) 6 M. 336. 
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correctness, legality or propriety of any finding, sentence or order 
recorded or passed, and as to the regclirity of any proceeding of such 
inferior Court. 

“ If any Sub-divisional Magistrate acting under this section considers 
that any such finding, sentence or order is illegal or irnnropHr, or that anv 
such proceedings are irregular, he snail forward the record, with such 
remarks thereon as he thinks fit, to the District Magistrate. 

" Orders made under ss. 143 and 144 and proceedings under s. 17G are 
not proceedings within the meaning of this section. ’ 

Section 43(5 gives power to Courts of Sessions or District Magis- 
ti'ates to order committal where a case is triable exclusively by the Court 
of Se'sion. 

“ When, on examining the record of any case under s, 435 or other¬ 
wise, the Court of Session or District Magistrate considers that such case 
is triable exclusively by the Court of Session, an 1 that an accused person 
has been improperly discharge by the inferior Court, the C>urt of Session 
or Di-strict Maijistrate may cause him to be arrested, and may thereupon, in¬ 
stead of directing a fresh inquiry, order him to be committed for trial upon 
the matter of which he has been, in the opinion of the Court of Session or 
District Magistrate, improperly discharged. 

“ Provided as follows— 

“ (a) that the accused lias had an opportunity of showing cause to 
such Court or Magistrate why the commitment should not bo made. 

(61 that, if such Court or Magistnte thinks that the evidence shows 
that some other offence has been committed by the accused, such 
•Court or Magistrate may direct the inferior Court to enquire into such 
offence.” 

Section 437 gives power to order further enquiry when a comi'iaint 
has b'^eo dismissed or discharged :— 

“ On examining any record, under s. 435 or otherwise, the High Court 
[615] or Court of Session may direct the District Magistrate by himself or 
by any of the Magistrates subordinate to him bo make, and the District 
Magistrate may himself make, or direct any subordinate Magistrate to 
make, further enquiry into any complaint which has been dismissed under 
e. 203, or into the case of any accused person who has been discharged.” 

The section which re’ates to dismissals ia s. 203. This section is in 
the chapter headed '* Complaints to Magistrates.” Under this chapter the 
Magistrate is to examine the complainant on oath, and. if he thinks fit, to 
direct an investigation; and (s. 203) he may, if not satisfied with the 
statement of the cnropl-iinant and the result of the investigation, if any, 
dismiss the complaint without issuing any process. 

The sections svhich relate to uisohai'ges are ss. 209 and 253. 

The first is in the chapter beaded "Enquiry into cases triable by the 
Court of Session or High Court.” 

Section 208 provides that the Magistrate shall, when the accused is 
brought before him. hear the complainant and the evidence on both sides, 
and Is. 209) if he is not satisfied that there are sufficient grounds for com¬ 
mitting the accused, discharge him. 

Section 253 is in the chapter beaded " Trial of Warrant-cases by 
Magistrates.” 

Section 252 provides that when the accused is brought before him. 
the Magistrate shall bear the complainant, and shall hear the evidence 
lor the prosecution and summon witnesses for the prosecution, if necessary, 
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1888 and (s. 253) shall, if he finds that no ease has been made out which un- 
March 21. rebutted would warrant a conviction, discharge the accused. 

cases under ss. 200-203 ic would appear that if the Magistrate does 
not believe the complainant, and thereupon, without taking any further 
Bench, step, dismisses the complaint, the revising officer may, under s. 437, direct 
15 'c ~608 further enquiry, he shall cause an investigation to be 

(F B.)== considers insufficient or unsatis- 

13 lod Jor 'if he considers that the complainant has not been sufficiently 

58 examined, may order that the complainant be recalled and his examina¬ 
tion he continued. But it is difficult to see how a further enquiry can 
bo ordered in any but one of these three cases, as it is clear that the 
enquiry is preliminary to the issue of process, and next step to take, if 
the enquiry as far as the [616] collection of materials is complete, is 
the issue of process. In such a case the only Court which could deal 
with the matter must be the High Court, under s. 439, embodying sub-s. (c) 
of s. 423. 

In cases under ss. 206-209 the Magistrate is, in the presence of 
the accused, to hear the evidence of the complainant or otherwise produced 
before him, and must, unless for some good reason he does not thick it 
necessary, issue process and compel the attendance of other witnesses or 
the production of documents, and if he is not satisfied that there are 
grouirds for putting the accused on his trial, may discharge him at 
any time. Here if in the opinion of the revising officer the Magis¬ 
trate has not sufficiently examined the witnesses, or has not summoned 
wit.' e-'Ses who should have been summoned, or has not compelled the 
production of documents which were m rterial for the prosecution, no doubt 
the revising officer may direct a further enquiry either by recalling wit¬ 
nesses who have been examined, or by compelling the attendance of 
others, or the production of documents, so as to complete the enquiry which 
must be made before the charge is framed. But if the revising officer 
is satisfied that all the materials have been collected, I do not see how 
the revising officer can direct a further enquiry, because he does not 
agree with the conclusion at which his subordinate has arrived upon 
those materials. To do so is in effect to direct the Subordinate Magis¬ 
trate, against his own view of the case, to frame a charge—a power 
which is given to the High Court alone under the section above cited. 

The only other cases are those which arise under Chap. XXI, 
ss. 251-253. These aro cases in which the accused is brought before a Magis¬ 
trate on a warrant. In these cases the Magistrate is to take all such evi¬ 
dence as is produced before him ; to ascertain if there are other witnesses 
likely to be acquainted with the facts of the case and able to give evidence 
for the 'prosecution, and to summon such of them as he thinks necessary, 
and if, upon hearing the witnesses produced, and, if he thinks it neces¬ 
sary to compel the production of other evidence, after hearing such other 
evidence, the Magistrate finds that no case has been made out against the 

accused which, if unrebutted, would warrant his conviction, the Magistrate 
shall discharge him. 

[6l7] Here also it is manifest that the revising officer may, if hs 
thinks tit, direct the subordinate officer to compel the production of 
luuher witnesses, and also, as it seems to me, direct him to recall and 
further examine any wimess who has been already examined. But if and 
when the revising officer is satisfied that all the materials which can be 
collectpd have been collected. I do not see bow he can direct the Subordi¬ 
nate Magistrate to make further enquiry, the next step being to frame a 
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charge, which is a proceeding subsequent to the compleMon of the en* 
quiry, the taking of which, as it seems to me. can only be compelled by 
the High Court. 

On the whole, then, in my ooinion, the power given by s. 437 to 
order a further enquiry is confined to cases in which the revising officer 
is satisfied, for one of the reasons mentionoi in s. 43-5, that the sub¬ 
ordinate officer has proceeded on insufficient materials, and that, with a 
more exhaustive enquiry, further material would be forthcoming. 

I think notice is not required by the law, but that, except in cases of 
dismissal under s. 203, notice should be given. 

Wilson, J {Tottenham Norris, Pioot and O’Kine^ly. JJ., 

concurring).—The main question which we have to answer on tbis refer¬ 
ence seems to me to involve three distinct enquiries, which should, I think, 
be considered separately. And as to each of tlioso three enquiries, the 
language of the present Code of Crimioal Procedure is so entirely dilferent 
from that used in the earlier Code that the decisions upon that earlier Code 
affor 1 us no practical assistance. The three questions I propose to consider 
are;— 

I. On what grounds is an order of discharge made under s. 209 or 
s. 253 liable to he set aside by a Court of Revision ? 

II, What Courts have jurisdiction to Sit it aside ? 

III. What orders are proper to bo made if an order of discharge is to 
be set aside ? 
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The series of ss. 435 to 439 must, as more than one learned Judge 
has pointed out. be read together. Of these, s. 435 is the principal section 
dealing with the grounds upon which revisional jurisdiction may ordinarily 
be exercised. It says that— 

[618] ■ ‘ The High Court, or any Court of Sessions, or District Magis¬ 
trate, or any Sub-divisional Magistrate empowered by the Local Govern¬ 
ment in tbis behalf, may call for and examine the record of any oroceeding 
before any inferior Criminal Court situate within the local limits of its 
jurisdiction, for the purpose of satisfying itself or himself as to Ike 
correctness, UgaliUj, or provricty of any finding, sentence or order recorded 
or passed, and as to the regularity of any proceedings of such inferior 
Court.” 

This I read as an express enactment that every finding, sentence, or 
order is liable to review, not only on the ground of illegality or irregularity, 
but also on the ground of incorrectness, that is to say, on the ground that 
it is wrong on the merits. And an order of discharge is no exception to 
the general rule. I do not mean to say that an order of discharge may nob, 
under the subsequent sections, be set aside on other grounds, such as the 
discovery of fresh evidence, bub only that it is liable to be so dealt with on 
any of the grounds here mentioned. 

The second point for enquiry is, what tribunals have jurisdiction to set 
aside an order of discharge 7 This Court has power under s. 439 to deal as a 
Court of Revision with any finding, sentence, or order which comes under 
its notice. Sessions Judges and District Magistrates in most cases have 
not this power: their course ordinarily is to refer the matter to this Court 
if thev think there is ground for doing so. But in particular instances 
they themselves exercise revisional powers. And with regard to orders of 
discharge it is expressly enacted that they may do so, though to what ex¬ 
tent and in what form is of course another question. Section 436 says 
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'When on examining the record of any case under s. 435 or otherwise, 
the Court of Session or District Magistrate considers that such case is 
triable exclusively by the Court of Session, and that an accused person has 
been ioopronerly discharged by the inferior Court, the Court of Session or 
District Magistrate may cause him to be arrested and may thereupon, in¬ 
stead of directing a fresh enquiry, order him to be committed for trial." 

Tne words here used “instead of directing a fresh enquiry ’’ must, I 
think, refer to the power given by the next section of ordering a “ further 
enquiry," for, except in a single case spoken of in proviso (6), there is no 
other section giving power to order any enquiry at all. The next section, 
s. 437, says :— 

“On examining any record under s. 435 or otherwise, the High Court or 
Courr, of Session may direct the Distnct Magistrate by himself or by any 
[619] of the Magistrates subordinate to him. to make, and the District 
Magistrate may himself make, or direct any Subordinate Magistrate to 
make, further enquiry in^o auy complaint which has been dismissed under 
s. 203, or into the case of any accused person who has been discharged." 

With regard to these sections, I think it clear, first, from the express 
reference to s. 435, that the Courts mentioned have power to interfere with 
an order of discharge on any or the grounds mentioned in s. 435, on the 
ground that it is incorrect, that is. wrong on the merits, no less than ou 
the ground of illegality or irregularity. I think it clear, secondly, that the 
words “ fresh enquiry ’’ in s. 436 and “ further enquiry" in s. 437 are used 
as meaning the same thing. Thirdly, though I am inclined to agree with 
the contention urged before us that the mention of ttje High Court in 
3. 437 was not strictly necessary, and that, if it had nob been raentioced, 
it would have had, under ss. 435 and 439, the same powers which are here 
expressly given to it, still I think the mention of the three tribunals together, 
the High Court, the Court of Session, and the District Magistra'e, tends 
to show that the Legislature intended them to have the same power with 
regard to the matter dealt wi'h iu the section. 

The examination of the sections so far satisfies ray mind that the 
High Court, the Court of Session, and the District Magistrate all have 
power, as Courts of Revision, to deal with an order of discharge, and 
to di'iil with it on the merits as well as on other grounds. 

The third question is, what orders these Courts can make when the 
necessity arises for setting aside an order of discharge. The High Court, 
under s. 423, embodied in s. 439, can set aside the order of discharge, 
and direct a charge to be framed and tried by tt)e nroper Court. It can, 
under s. 437 and probably also under s. 439, order a further enquiry 
instead of a committal. The Court of Session and the District Magis¬ 
trate have, in cases triable exclusively by the Court of Sessions, the same 
alternative open to them under ss. 436 and 437. In other cases they 
can set aside the discharge and order a further enquiry under s, 437, or 
refer the matter to this Court. 

[620] The meaning of “ further enquiry ’’ has still to be considered. 
The word enquiry " is one of frequent occurrence in the Code. The 
definition in the interpretation clause is very wide, and in some sections of 
the Act it certainly includes trial. If that meaning were adopted here, it 
might be that s. 437 would authorise a Sessions Judge or District Magis¬ 
trate, not only to order further enquiry preliminary to trial, bub also to 
order a charge to be framed and the trial of that charge to proceed. The 
word is often, however, used in a more specific sense, to denote the en¬ 
quiry before a Magistrate preliminary to trial, which regularly results in * 
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charge or a discharge. I am not prepared to adopt any but the narrower 
sense in thepnsent section. My reasons are tliat, the order to be set 
aside being an order of discharge, l)ie further enquiry would naturally be 
one of the same kind as that, which has miscarried, an enquiry leading 
up to a charge or discharge. And upon the other view, s. 436, re¬ 
lating to unminicital in casts triable onlv by tlie Sessions Court, would 
seem to be superfluous. For if " further enquiry ” would cover a 
charge and a trial in the one case, ic would equally do so in a case 
of the other class. But in s. 430 committal and fnrtlier enquiry are 
spoken of as distinct alternatives. Taking, however, this narrower sense, 
I think the enquiry includes not merely the taking of evidence, hut the 
consi>leration of that evidence aud the concluaioii to charge or discharge 
the accused. 

I thiuk it unnecessary to consider what “further’' enquiry would 
mean if the words were not explained by the context. Those words might 
mean an additional enquiry supplemental to the lirst. they might cover 
not only this, but also, a new enquiry superseding the first. Here I think 
they are used in the wider sense, first, b cause the further enquiry may 
be ordered on the ground thnt the first finding was incorre'jt; secondly, 
because it may be by a difl'erent Magistrate from the first; thirdly, 
because the words “ further enquiry ■’ and “ fresh enquiry " are used as 
meaning the sams thing. 

The result is that in my opinion this Court or the Court of Sessions 
or the District Magistrate has jurisdiction on any sullicient ground 
to set (iside an order of discharge, and direct either an additional 
investigation of the facts, or a reconsideration of [621] the evidence, by 
the Magistrate whoso order is set aside, or a new enquiry before another 
Magistrate: and among such sufficient grounds are the omission to take 
evidence which ought to h ive be^n takm, the discovery of fresh evidence, 
mistakes of law. illegality or irregularity in the prooee lings, and the in¬ 
correctness of tfio first finding. I agree with the view taken in the Bombay 
High Court iu Queen-Empress v. Oorabji Ilormasji ID, and to a great 
extent with that taken by the Full Bench of the Allahabad Court in Queen- 
Empress v. Chotii (2). 

But although the jurisdiction of this Court and of the Court of Session 
and of the District Magistrate is up>n this view a very wide one, the dis¬ 
cretion thus conferred is a judicial discretion. No Court can prooerly set 
aside an order of discharge without having and assigning solid and 
sufficient reasons for doing so. Aud il there is reason to set aside an order 
of discharge, it is the duty of the Court which bas to deal with the 
matter in each case to make such order as is appropriate to the facts 
of the case. In actse triable only by the Sessions Court, to which s. 43G 
applies, if the Sessions Judge or the District Magistrate is satisfied that 
on the evidence taken there is a clear case for a committal, and there is 
no reason for desiring a further consideration by a Magistrate, I think it 
would ordinarily be his duty to direct a committal under s. 436, and not 
to order a further enquiry under s. 437. In the same way, in a case not 
triable only by the Court of Sessions, if the Sessions Judge or the District 
Magistrate is satisfied that on the evidence taken there is a clear case for 
charging and trying the accused, and there is no reason for desiring further 
QtBgisterial examination, I think it is ordinarily his duty to refer the case 
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1888 to this Court, which can make a suitable order, and not to direct a further 
IfARcn 21 . enquiry by a Magistrate. 

Any order, moreover, of a Sessions Judge or District Magistrate 
Full setting aside an order of discharge is of course liable to be reviewed, io its 
Bench, turn, by this Court as a Court of Revision. And in my opinion, if in any 

Couro were to find that the lower Court hid set aside an order 

/PR i- discharge on insufficient grounds, or that, while there was good ground 
■ setting [622] it aside, the lower Court had made an order inappropriate 

13 iDfl. jur. jjo the facts of the case, it would be right in reversing the order. 

The result is, that I should answer the first question referred to us in 
the affirmative. 

As to the second question, I should say that, if it is to be understood 
as a more question of law goiug to jurisdiction, it must be answered in the 
affirmative; but that if the question is whether in eich case there are good 
grounds on which the order of the Court below can be supported, we have 
not sufficient materials in the order of refereuce to enable us to answer the 
question 

As to the third question. I agree with Prinsep, J. 

The case’s must, therefore, in my opinion, go back to the referring 
bench to be dealt with on the whole of the mitoriaU before it. 

Prinsep, J. I have had the advantage of seeing the judgments which 
the Chief Justice and Mr. Justice Wilson propose to deliver. So far 
as it goes, I agree with I he opinion expressed by Wilson, J., as to the 
enlarged interpretation which is put on s. 437; but after very careful 
consideration, I am of opinion that the terms of that section should bear 

a still larger interpretedm. and that it is competent to the High Court. 

Court of Session, or District Magistrate to set aside m order of discharge 
passed against the weight of evidence, and to order a further enquiry, 
within which I w'onld include the framing of a charge, and thus to en¬ 
able the accused to cross-examine the witnesses for the prosecution. 

The term enquiry as defined in s. 4 (c) includes every enquiry 
conducted under the Code by a Magistrate or Court. The term is evi¬ 
dently used in contra lisranction to investigation," which it follows, and 
which may be .described as incluling all proceedings conducted by the 

Police or any other person nob a Magistrate, but authorized by a Magis¬ 
trate in that behalf. 

In my view an enquiry is not concluded by proceelings taken by 
a Magistrate up to the time that either a charge must be drawn or 
the accused should be discharged. If the offence be one exclusively 
triable bv a Giurbof Session, the drawing up of a charge does not 
necessarily amount to a commitment, for ss. 211—213 show that other 
proc'’edings may intervene. If the [623] offence be a warrant case 
iQ which the Magistrate has jurisdiction, bub which he may nevertheless 
commit, the drawing up of a cnarge in the latter case has the result 
jiisb mentionel, and in the former onables the Magistrate to com¬ 
plete the evidence by requiring the accused bo rebut the prhna facie 
case made out by cross-examining the witnesses for the prosecution or 
otherwise. An enquiry, as defin-d. seems to me to include a trial. It is 
not limited, as under the former Code, to the drawing up of a charge which, 
lb was then expressly declarei, was the commencement of a trial. I would 
also refer to s. 436 and esnecially to proviso (6). That section enables 
the Court of Session and District Magistrate to order a person improperly 
discharged of an offence exclusively triable by such Court to be arrested 
and forthwith to be committed for trial; but proviso (6) also provides that 
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if the Court of Sessiou or District Magistrate thinks that the evidence 
shows that some other offence has been committed by the accused, such 
Court or Magistrate may direct the inferior Court to enquire into such 
offence. What would be the nature of sucn euquirv? Prima facie a 
particular offence has been established. The enquiry would therefore be 
to ascertain how a charge of such an offence could ho rebutted, to use the 
terms of ss. 209, 253. The rebuttal would be by requiring the accused 
to make his defeuce or displace the primi facie case by cross-examination 
of the witnesses after a charge, drawing hisabtontiou to the particular 
offence, has been framed. 

So far. therefore, I regret to be obliged t:> disagree from my learned 
colleagues in the definition of “ fresh enquiry,” or further enquiry” as used 
in ss. 436 and 437, though I agree with WlLSOx, -T., that these terms are 
synonymous. • 

I am dmbtful whether the power to order a further enquiry otherwise 
than under s. 437 is given to the High Court under s. 439. 

I would farther observe that it seems con'rary bo the system prescrib¬ 
ed by the Code that in every warrant-case, a case of petty theft, 
tried by an inexperience! Magistra'e (it may be the first case he 
has ever tried) should, of necessity, be referred for the orders of 
the High Court tliab justice may be done, [624] because a perverse or 
ignorant finding on the evidence has been come to. Such a Magistrate 
canuot pass any sentence which is uot subject lo appeal to the District 
Magistrate ; every Magistra’e in the district is Ruhordinate to the District 
Magistrate ; and yet it is sought to make such an order of discharge of the 
same force as an order of acquittal: to declare that it can be set aside 
only by the High Court. It is needless to point out that in many cases 
this must operate as a denial of just'ce, for complainants will, very 
rarely, consent to the delay and expense of setting the High Court in 
motion to obtain redress. It ie difficult to understand for what reason the 
Legislature should have conferrud power in respect to cases exclusively 
triable by the Court of Session on certain local Courts, and yet have 
refused them similar powers in ro-spect of cases of a less important 
character. 

With respect to the bldrd question submitted to us, I am of opinion 
that, under the law, no notice to the accused is necessary before an order 
under s, 437 may be passed. A notice certainly would not be necessary 
before an order to set aside an ordesr of dismissal under s. 203 could be 
passed, since bnat order was not pas-ied witli a notice to the accused person 
or iu hU presence, and therefore is probably unknown to him. An order 
of discharge, which is coupled in this section with an order of dismissal, 
no doubt rests on a different footing. l)Ub still it is dealt with in the same 
terms. It mav also be romarkoi that the new section 436 expressly 
provides for notice to an accused before an order for his commitment can 
be made for an offence triable exclusively by a Court of Session, and it 
would be difficult to assign any reason for any distinction between sucli a 
case and an order of discharge in a less heinous case in which the same 
order was passed. Bub it may also be noted that, as in the section preced¬ 
ing 8. 437, 80 in a section following it (s. 439), provision is made for a 
notice before any order prejud'cial to an accused person may be passed 
by the High Court as a Court of Revision. We have therefore the law 
expressly requiring notice to be given in two matters coming up in revision, 
while in another and cognate matter the law is silent. It is, no doubt, an 
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oulinary rulfl of ouv Courts that no order shall be passed to a man's pre- 
[udice [626] witbouc due notice to him, and as a princiole the necessity is 
obvious. Still I fiud myself unable to say that, as the law stands, the 
tact that a man has not been served with a notice necessarily affects the 
le-alitv of an order under s. 437. Section 440 makfs it optional with aoy 
Court vvlien exercising its powers of revision, {e.g., under s. 437) to hear any 
party either personally or by pleader, and this again seems to favour the 
view that the Legislature did not intend that a notice should be indispen¬ 
sable. At the same time, I am of opinion ^hat no Court woul i he 
exoic^sing a proper discretion in such a matter if. before proceeding under 
•s. 437 to order a further enquiry in a case in which the accused person 
may have been discharged, it did not first give him an opportunity, by 
service of a notice, to show cause against such an order being made. If 
such a matter were to come before me as a Com* of Revision. I would 
certainly feel bound cither to direct the lower Court to reconsider the 
matter or to hear the accused mvself. 


Chose, J.—I agree generally with the judgment that has been 
delivered by the Chief Justice I desiie, however, to make one or two 
observations upon the principal question before us, viz., what is the 

meaning of the words “ further enquiry ” as used in s. 437 of the Criminal 
Procedure Code ? 

It is said that these words mean the same thing as the expiession 
fresh enquiry, which occurs in s. 436. But it seems to me somewhat 
improbable that, if the Legislature intended fo convey the same sense, 
they sliould have u^ed two diffeient expressions in two sections which 
immediately follow each other. 

It appears to me that in a case which is triable exclusively by the Ses- 
siorsCourt. and where the Sessions Judge is of ooinion that'the accused 
has been improperly discharged by an inferior Court, he may. under s. 436, 
either direct a " fresh enquiry." or order that the man be ctmmitted for 
ti’ial. In the former case, the inferior Court will he hound to hold a fresh 
preliminary enquiry, and it is in this Fennel am inclined to think that the 

words fresh enquiry " have Lcen ukq : vhile ip the other case do such 
enquiry would bo necessary. 

In cases tiot covei'ed by s. 436 the High Court, or the Sessions Judge, 
or the I)i^trict Magistrate, may direct further enquiry," [626] into any 

complaint which has been improperly dismissed, or where an accused has 
been improrerly discbai'god. 

I think that iu using the expression " further enquiry." the Legisla¬ 
ture meant it in the sense of an enouiry which has not already taken 
place, that is to say. an additional enquiry. The leaimed Chief Justice 
has pointed out instances where such a “ further enquiry” may be direct¬ 
ed. Those inetancps, I believe are not exhaustive, but illustrative; for 
there may be, I think, other cases where “ further enquiry " may well be 
directed. For instance, in a case where a Magistrate, after recording the 
whole of the evidence, considei's that the facts, even if true, do not con- 
stitute an ofience, the Revisional Court may direct, if it be of opinion that 
the MagisU-ate is wrong in law. " further enquiry," that is to say. a 
consideration of the evidence with a view to determine whether an offence 
has been established or not. 


But where the inferior Court has taken the whole of the evidence and 
pronounced a judicial opinion upon it—that is to say, where a full enquiry 
has been made—I fail to see what the “ further enquiry ” would be. 
unless It be simply a reconsideration of the evidence which has already 
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been considered. This I do not think was ever the intention of tbe 
Legislature. 

In cases where the Sessions Judge or Magistrate thinks that there 
has been a miscarnags of justice, but where no ‘‘further enquiry," can 
properly be directed, the only course, I think, is to refer the matter to the 
High Court under s. 4c{8 of the Code : and the High Court may upon 
such reference make the right order in the case. 

T. A. P. Appeal dianussed. 


15 C. 627. 

[627] APPELLATE CIVIL. 

Before Mr. Justice Nums and Mr. Justice Beverley. ‘ 

BHDPENDRO NaRAYAN DUTT and others {Betilioners) v. NeMYE 
ChaND Mondcl {Opposite parly)." [l7th April, 1888.J 

Bengal Tenancu Act (Act VIII o/ 18S5'. 5 15S —Incidents of Tenancy. to de- 

ter mine - Validity of Lease — Act .XL of lAOM, s, IS—Lease granted by guardian 
of JHtJior’s property fur term ereeedini Jhe years .trilliout sanction of Court, 
Effect of. 

Id a proceeding under s. 158 of tbe Beagal T*n iDcy Act (Act VIIT of 1885) it is 
open '0 pciitionur, if ho a’-lonwleiges the opposite p i'iy (abe a ttnant to dispute 
tbe validity of tbe Ic^xe und- r which be allcg-^s be is bolding, and the Court is 
bound to go into aud decide that question if raised 

A lease grau od hy a gu irdiii) of minor's property who has obtained a certi¬ 
ficate under Act XL of i858 for a term exceeding five ycirs without tbe saoclioQ 
requ'red by s. 18 of that \c* is iDVilid. 

[P.. 20 B. 150 (1153); R., 20 C 219 Ii52) ] 

The facts of this ease, together with the order against which the 
appeal was preferred, are fully stated in the judgment of the High Court. 

Mr. Evans, Dr. Bash Behari (Ihose and Baboo Taruck Katk Vaulit^ 
for the appellants. 

Baboo Nil Madliub Bose, for the respondent. 

JUDGMENT. _ 

The judgment of the High Court (NoitltfS and BEVERLEY, JJ.) was 
delivered by 

Noums, J.—The facta of this case are as follows:— 

The Suuderbun lot No. 44 waa the mourasi tenure of one Mohendro 
Narain Dutt. He died leaving a will, whereby he demised his properties, 
ancestral and self-acquired, to his four sons. Jogendro, Bhupendro, 
Ganeodro and Norendro, in equal shares. 

After reciting that Jogendro, his son by his first wife, had come of 
age, and that the other three sons by his second wife were minors, the will 
proceeils as follows: “ I do hereby constitute and appoint Srimati Bhava 
Sundari Da&i, my wife and ilieir mother, executrix on behalf of the minor 
bods. Until the [628] attainment of majority by the said minor sons the 
said executrix shall remain in possession of all the properly in their share, 
both moveable and immoveable; shall collect and realize the rents, as also 
the monies that may be due to me on my account; shall preserve and 
take care of all the property ; shall educate and support the minors ; and 

* Appeal from Order No. 276 of 1667, against tbe order of Baboo Krishna Cbuoder 
Ohatierjee, Subordinate Judge of 24-PerguoDabs, dated tbe 23rd of May 1867. 
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shall arlminister fche household expenditure, and celebtate the religions 
rites and ceremonies on a reasonable scale. God forbid it, but if the said' 
executrix should in the meantime feel that it is likely that she will die 
(soon), then she shall be competent to appoint in her lifetime my mother, 
Srimati Sukamoyee Dasi, and my adult son, Jogendro, or, failing them, 
any one whom her judgment anproves, being a relative of hers aod a 
trustworthy person, as executor or executrix oo behalf of the minor sons, 
and such executor or executrix shall do everything under the authority that 
shall be vested in them by her. It shall he incumheot upon my wife and my 
adult son aforesaid, whatever thev undertake to do, to do it according to the 
advice of my neohew, Radha Nath Bose, and Shambhu Chuoder Bose, 
my trustworthy friend. If it should be necessary to grant to anybody a 
jungle,-abadi, mourasi and raokurari pottah of any jungle land in my 
immoveable property, then, fixing a fair rent on it, my wife aforenamed, in 
unity with my adult son aforenamed, shall be competent to take a kabuliat 
and grant such pottah, and the said pottah shall never be liable to 
cancellation. According to the provisions I have laid down above in 
relation to my property, my adult son aod the executrix shall perform 
and manage all matters." 

The will is dated 12tb Srahan 1272 = 26th July 1865. 

The testator died on the 8th Bhadro 1272 = 23rd August 1865. 

On 16bh Bysack 1280 = 27th April 1873, Bhava Sundari and Jogendro, 
the executrix ami executor under the testator’s will granted an amalnamah 
of Suoderbun lot No. 44 to one Uzir Nuskur, who was to hold the lind 
rent-free up to the year 1283, and at a rent of 4 annas per bigha in 1284, 
6 annas in 1285, 8 annas in 1286, 10 annas in 1287 and 1288, and at 14 
annas ever afterwards. 

The amalnamah contained an agreement by Bhava Sundari and 
Jogendro to grant a mourasi nottah at the above rates. 

[629] As a matter of fact, the mourasi pottah was never granted to 
Uzir Nuskur. 

Jogendro. the testator’s eldest son. died on the 18bh Bhadro 1280— 
2Dd September 1873, leaving a minor son Jotendro, in respect of whose 
estate a certificate under Act XL of 1858 was granted to his uncle Ehu* 
pendro by the District Judge of the 24-Pergunnahs on 22Dd December 
1873. 

The certificate states that Bhupeudro shall not be able, without the 
leave of the Court, to grant any kind of pottah relating to the minor's 
estate for a longer period than five years. 

In 1874 some negotiations took place with a view to a mortgage of 
some portion of the testator’s property, a fourth share of which descended 
to Jotendro upon the death of his father Jogendro, and on 27tb July the 
District Judge gave permission for the mortgage of the minor’s one-fourth 
share. 

The mortgage does not appear to have been carried out, and on lltb 
Kartick 1282 -27th October 1875, a mourasi mokurari pottah of Sunder- 
bun lot No. 44 was granted hy Bhava Sundari and Bhupendro "for self 
and for minor Jotendro ’ to Nemye Chand Mondul, free of rent unto 
1286, and at a progressive rate up to 1291, in which year and ever after¬ 
wards the rent was to be Il4 annas per bigha. 

In 1882 Uzir Nuskur instituted proceedings in the Criminal Court 
against Nemye Chand Mondul under s. 145 of the Code of Criminal 
Procedure. 
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There can be no doubt that these proceedings were instigated by 
Bhupeudro : they resulted iu favour of Nemye Ch ind Mondul. lu 1883 
Bliupendro and his brothers, who wore then majors, and Joteodro, by 
Bhupeodro as his next friend, brought a suit against Nemye Chand 
Mondul, 

The plaint in that suit set out the pottah of Kartick 1232, and alleg¬ 
ed that defendant wis in nossession of 289 highas in excess of the quanti¬ 
ty of land granted to him thereby, andaskei that he might be ejected 
therefrom, and for mesne urofibs. 

This .suit Was comproimsed, the defendant undertaking bo pay Re. 1 
per bigha in respect of 286 bighas, being 4^ aunas per bigha in excess of 
the rent he was paying under the pottah. 

[630] In 1886 Bhupendro and his brothers, and Joteudro, through 
Bhupendro as his next friend, took proceedings under s. 158 of the 
Bengal Tenancy Act. 

In their petition they alleged that Sundorbun lob No. 44 was their 
ancestral mourasi mokurarl chuk; that Nemye Chand was holding pos¬ 
session thereof, setting UD a nermanent pottah alleged to have been obtain¬ 
ed from Bnava Sundari during the minority of Ganendro and Norendro 
and from Bhupendro oii behalf of himself aud Jotendro without the sanc¬ 
tion of the District Jud.!e ; that Ganendro, Norendro and .Jotendro were 
all minors at the date of the pottah. and were n )b bound tnereny ; that 
Nemye Chand had no permanent right as be alleged: and they prayed 
that under s. 158 of the Bengal Tenancy .\ct the following matters might 
be determined :— 

(a) What sorb of right th’ opnou'^e party has to hold thesaid land ? 

(A) What class of tenant h » belongs to ? 

(c) If he is a bo/mre-ho'der. whetlnr he is a perminent tenure- 
holder ? 

(d) What re it is payable now by the opposite party ? 

(c) Whether the rate of rjob which the opposite party claims (to pay) 
is liable to enhaucement ? 

Nemye Chand filed a written statement, in which he ullegeJ [inter 
alia) that the mode and object aud the form in which tlie action was 
brought was nob what was contomplato 1, aud aimed at by law ; that 
8 . 158 of the Bengal Tenancy Act did notaoply to the case : and upon the 
merits he alleged that he was a permanent b^nui’C-holder under the pottah 
and that his rent was not liable to enhancement. 

Tiie Subordinate Judge, after a brief recital of the facts, gavo 
judgment as follows :— 

‘ The execution of the lease by Bhupendro was a deliberate act on 
his part, and he cannot now be allowed to recede from the obligation created 
by the contract. He made an attempt to prove fraud in connection with 
the execution o'the lease, but failed. Kv'anifhis servants misinformed 
him that would not vibiite tliecontract, the defendant not havmg been 
shown to have done anvthiog to cleceive him. Bhuuendro entered into 
[631] the oootract with his eyes open, and the Exhibit marked B” (the 
plaint in the suit of 18831, “ shows that even as Uto as January 1883 he 
recognized the lease, and the permanent character of the defendant’s 
bolding. 

Moreover, I am of opinion that it is beyond the scoue of the present 
summary proceeding to hold an enquiry into the questioo of the alleged 
fraud. 
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“ Bhupendro having executed the lease as guardian of the minor 
Jotendro canuot now, in the same capacity, ask the Court with good 
grace to set aside the lease as far as the iocerests of rhe minor are con¬ 
cerned. 

The minor may or may not recognize the defendant to be a per¬ 
manent tenuie-holder, and I should not, therelore say anything at pre¬ 
sent either for or against his right to set aside or modify the lease. 
Bliava Sundari, as executrix of the will of her husband, appears to have 
acted in contraventiou of its terms in granting tne lease, which is there¬ 
fore void as against Gaoeodro and Noiendro, svho were minors at the 
time. The lease is void for the following reasons: The fifth clause of the 
will required Bhava Sundari in agre.^meni with Jogendro to executemourasi 
leases of jungle lands after ascertaining the exact quantity of the lands to 
be leased ; and hy the second clause he was to take the advice of Radha 
Nath Bote and Shanihl.u Chunder Bose. 

Jogendro was dead when the lease was granted, and his consent 
could not be taken. The power of the executrix to grand such a lease, 
therefore, ceased U[)ou the death of Jogendro, vide Sugden’s Rowers, 
p. 252. The quantity of the lands was never ascertained, and the advice of 
Radha Nath and Shambhu was not taken, The lease being thus void ab 
initio, the acceptance of rent hy Ganendro and Norendro does not set up 
a lease, but only creates a tenancy. 

In the case of instruments which are void and not voidable, do 
qiU'Stion of ratification can arise. 

So far the case of these two plaintiffs is favourable but the matter 
does not stop here. 

‘ Tne ICxhihit marked B shows that these two plaintiffs after attain¬ 
ing majvjrity. brought a suit against this very defendant and recognized 
the defendant's tenure as created by the lease [632] granted by their 
brother: this may he regarded as tantamount to a fresh grant by the 
form*-!’ in favour of the la'ter. 

The petitioner, Ganendro, disavows all knowledge of the contents 
of the plaint referred to above, but I cannot attach much weight to the 
evidence of an interested witness like him. 

Under all these circumstances I am of opinion that the defendant 
is a permanent tenure-holder, and that his rent is not liable to enbaoce- 
ment.” 

Against this order, which under s. 15B of the Bengal Tenancy Act,, 
has the effect of, and is subject to, the like appeal as a decree, the- 
petitioners have appealed to this Court. 

Their grounds of appeal are as follows :— 

1st .—That the lower appellate Court is w’rong in holding that it is 
beyond the legitimate scope of a proceeding under s. 158 of the Bengal 
Tenancy Act to hold an enquiry as to the question of fraud, more 
particularly when evidence was gone into without any objection by either 
side. 

That the Court below ought to have found upon the evidence 
on ihe recoid that the execution of the lease by Bhupendro set up by the 
defeudant was brought about by the fraud of the defendant in collcsion 
with^ the servant of the former, and therefore it is not binding on him. 

3rd .—That the lower Court is wrong in holding that the execution 
of the lease was a deliberate act on the part of Bhupendro, and that he 
entered into the contract with bis eyes open, and recognized the leasfl 
and the permanent character thereof. 
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4th .—That the Court below is wronj* io declining to decide the ques¬ 
tions a« to how far the lease set up by the defendant is binding on the 
minor Jotendro. 

“ 5th .—That the Court below has erred in holding that Bhupendro as 
guardian of the said minor having onco c.\ecuteJ the lease cannot now in 
the same capacity ask the Court to set aside the lease, so far as the in¬ 
terest of the minor is concerned. 

“ That the Court holow ought to have held that, under the 
circumstances, the lease, so far as the said minor is concerned, is not 
binding on him. 

"7th .—That the lower Court has erred in acting and resting its decision 
upon Exhibit B. and regarding it as tantamount to a [633] fresh 
grant of a permanent character by the petitioners Ganendro and Norendro 
in favour of the opposite party. 

“ Sth .—That the lower Court, having held tliat no question of ratifi¬ 
cation can arise when the lease is ab initio void, ought not to have given 
any effect in the present proceedings to the so-called fresh grant or recogni¬ 
tion, if there was any. 

“ 9th ,—That the lower Court, upon the whole evidence adduced in the 
case, ought to have hold that the defendant’s tenure is not a permanent 
one, and it ought to have enhanced tho rate of rent according to the 
evidence on record, 

" Wlh .—That the lower Court, having refrained from passing any 
opinion as to how far the minor is hound by the said lease, has erred in 
comiug to tho conclusion that " the defendant is a permanent tenure- 
holder, and bis rent is not liable to enhancement.” 

The appeal was argued before us some time since by Mr. Evans on 
the part of the appellant and Baboo Nil Madhuh Bose for tho respondent, 
and at the conclusion of the argument we took tirno to consider our 
judgment. 

The first point that arises for consideration is. whether in a proceed¬ 
ing under s. 15H of the Bengal Tenancy Act it is open to the petitioners 
to dispute the validity of tho pottah. 

The petitioners seek in this proceeding to obtain the same relief as 
they would have claimed in a regular suit to sot aside the pottah. 

We were at first inclined to think that the appellants were not at 
liberty in such a proceeding to have tho quostion of the validity of tho 
pottah out in issue and tried : hut on consideration we are of opinion 
that it isopen to them to have the question thus determined, and that the 
Court is bound to go into it and decide it. 

If the appellants had altogether denied the respondent’s tenancy, 
they must have brought an action of ejectment, but by acknowledging 
him as their tenant they seem to bring themselves within tho provisions 
of the section, ard are entitled thereunder to ask the Court to determine 
the nature of the tenancy: and in determining that question, tlio Court 
must look into the title which the respondent sets up and pronounce upon 
its validity. 

Tho only point on which the enquiry under this section seems 
to diSer from the trial of a regular suit under the Code of Civil [634] 
Procedure is the omission on the part of the Legislature to provide for 
the levy of the usual Court-foe stamp on the institution of suits, and this 
omission we must presume was foreseen and intended. In connection 
with this matter we were referred by Mr. Evans to the provisions of 
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15 C. 627. record, the revenue officer is to hear and decide the dispute, anti, 

in so doing, he is, by s. 107, to adopt the procedure laid down in the 
Code of Civil Procedure for the trial of suits. Then s. 108 provides for an 
appeal from the decision of such revenue officer to a special .Judge, to be 
appointed by the local Government, and for a second appeal to the High 
Court from the decision of such special Judge. 

Now s. 158 is apparently intended to apply to isolated cases the pro¬ 
visions of the foregoing sections of the Act witli regard to the record of 
rights in local areas, with this difference that a local enquiry need only 
be made when found to be necessary (when it is to be made by a revenue 
officer), the matter being in the first instance determined by a Civil Court 
(instead of a revenue officer), and the appeal to this Court being in the 
nature of a first, and not a second, appeal. 

Under these circumstances we are of opinion that it was open to the 
lower Court, and that it is open to us, to determine the Question of the 
validity of the lease under which the respondent claims to hold. 

We proceed, therefore, to dispose of the appeal upon the merits. 

And first as regards the appellant Bhupendro. It is admitted that 
Bhupendro was of full age when he executed the pottah of 11th Kartick 
1282; but he now seeks to avoid it on the ground of misrepresentation 
and fraud. 

Although the low’er Court expressed an opinion that it was beyond 
the scope of the present summary proceeding to hold an [635] enquiry 
into the question of the alleged fraud, it did in point of fact enquire into 
it, and found that fraud was nob established. 

We have gone through the evidence, and are of opinion that this 
finding is correct. The appellant’s case is, that whereas he granted this 
pottah in respect ot land, which he believed to be wholly covered with 
jungle, a considerable portion of the land had in fact been cleared and 
brought under cultivation by Uzir Nuskur, the former tenant; and that 
the respondent in collusion with his, Bhupendro’s, servants falsely repre¬ 
sented that tlie whole laud was covoreil with junele. We are of opinion 
that this case is not borne out by the evidence. There is not a suggestion 
to the above effect in the petition in this case : and the criminal proceed¬ 
ings and previous suit above referred to seem to us to point to a deliberate 
attempt to oust the respondent from the land after a large portion had 
been cleared, and brought under cultivation, and when neighbouring 
Sunderbun lots w'ere being leased at higher rates of rent than the res¬ 
pondent was paying. As regards Bhupendro. therefore, we have no 
hesitation in holding that he is bound by the lease. 

Then as regards apnellants Nos. 2 and 3, Ganendro and Norendro, 
we are of opinion that they also are bound by the terms of the pottah. 
We agree with the Subordinate Judge that the power given by the will 
to grant a jungle-abadi lease was a joint power vested in Bhava Sundari 

and Jogendro—a power that could not be exercised by one after the death 
of the other. 
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We are not disposed, however, to agree with the Subordinate Judge 
in holding that the lease was necessarily void, because the advice of Radha 
Nath and Sharabhu Chuoder was not sought. 

We are, however, of opinion that Ganendro and Norondro cannot 
now be beard to say that the lease was not validly granted. Id the suit 
of 1883, after they had attaioed majority, thev treated it as a valid and 
subsisting lease; they have accented the benefit of the comoromise made 
by the respondent, and have coatioued to receive rent from him, both for 
the lands granted by the pottah aod for the excess lands. 

Whether their conduct be considerel as amounting to a ratification 
of the lease or to a grant of a new lease uoon the same [636] terms as 
those contained in the original pottah, or to an estoppel, the result is the 
same. 

Lastly, we have to consider the case of the minor Jotondro. 

The pottah was executed on his behalf bv Bhupendro, his certificated 
guardian ; but it is admitted that he ex jcutcd it without having previously 
obtained the sanction of the Judge, as reL)uired by s. 18 of Act XL of 
1858 and the terms of the certificate. The Subordinate Judge is of opi¬ 
nion that “ Bhupendro, having executed the lease as guardian of the minor 
Jotendro, cannot now in ihe samo capacity ask the Court with good grace 
to set it aside.’’ 

Wo fail to see wh ib ” good grace ” has to do with the case. Either 
the lease is binding on Jotendro or it is not. 

It lias been held by this Court in Shurnit Cnunder alias Bhola Nalh 
GliaUopndhija v. Rajkisscn Mookerjee (1) that a sale of a minor’s immove¬ 
able property by a guardian apnoiuted under Act XL of 1858, who was also 
of the joint family of which the minor was a member, is invalid if 
made without the sanction required by s. 13 of tbe Act, even though the 
sale may have been for the beooiit of the minor and made in good faith to 
pay off tho debts of the ancestor. 

And in Diichrai Ham v. Ram Kissen Sint/h (2) this Court lield that a 
mortgage without tho sanction of the Judge by a guardian of minor ap¬ 
pointed under Act XL of 1858 is ab.solutely void; and tne same view was 
taken by the Allahabad High Court in Mauji Ram v. Tara Sinrih (3). We 
think the same rule must hold good in tho case of a lease for a term 
exceeding five years by a certificated guardian without tbe sanction of the 
District Judge. 

As far as the infant is concerned, the respondent can obtain no benefit 
from the proceedings in the suit of 1883. If the minor himself could 
not ratify the lease, it is clear that Bhupendro, whether as certificated 
guardian, or as next friend, could not do so on his behalf If the proceed¬ 
ings in the suit of 1883 operated, as far as Ganendro and Norendro are 
concerned, as a grant of a new lease upon tho samo terms as those contain¬ 
ed in the original pottah, they cannot so operate as regards Jotendro, 
[637] for there is the same absence of sanction to those proceedings, and 
to the eompromiso, as there is to tho original lease. Again, if these pro¬ 
ceedings operate by way of estoppel as regards Ganendro and Norendro, 
they do not do so as regards Jotendro. 

Therefore, in whatever light we look at this case, we are of opinion 
that the lease is not binding on Jotendro. 


1) 16 B.L.R. 350. (21 11 C.L.R. 345. (3) 3 A. 852. 
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If this view be correct the respondent’s position as regards Jotendro’s 
four annas share in the land appears to he that of a non-permanent tenure- 
holder, whose rent is liable to enhancement. 

The result, therefore, of our view of the whole case is that the decree 
of the Sub-Judee must be afiSrmed as far as regards twelve annas share of 
the lands held by the respondent, and reversed as regards four annas. 

We determine— 

(rt) That the situation, quantity and boundaries of the land are as 
follows:— 

That it is situate in Pergunnah Moida, Sub-registration and Station 
Barinore, in Talook No. 1346 of the Towzee of the Collector of 24-P0rguQ- 
nabs, being Sunderbun Lot No. 44. 

That the quanity of land is more or less 1,735 bighas, and that the 
boundaries are— 

(1) South —North of the northern boundary embaokmant of the 
chuck belonging to Nogendro Nath Dutt. 

(2) North —By measurement twenty-two russees north from the 
southern boundary. 

(3) West —East of khal called Kaora Soto, and eastern side of 
Bhodury’s khal. 

(4) East —East of Jolkhola Road. 

{b) That the name and description of the tenant thereof are as 
follows;— 

Nemye Chand Mondn), son of late Huro Mohun Moodul, landholder 
of Bhowanipore, pergunnah Magura, station Debipore, in the Diamond 
Harbour sub-division. 

(c) That the said tenant is. as regards twelve annas share of the said 
lands, i.e., as regards Bhupendro's, four annas share, Ganendro’s four annas, 
and Norendro’s four annas share, a permanent tenure-holder whose rent 
is not liable to enhancement. 

[638] That tbe said tenant is, as regards a four annas share of the 
said lands, i.e., as regards Jotendro’s four annas share, a non-permanent 
tenure-holder whose rent is liable to enhancement. 

[d] That the rent payable by the said tenant in respect of the said 
twelve annas share at the time of tbe application was Rs. 935-3-l7i 
gundas. 

That tbe rent payable by the said tenant in respect of the said 
four annas share at tbe time of the application was Rs. 311-11*19^ 
gundas. 

Having regard to all the circumstances of the case, wa think the res¬ 
pondent is entitled to his costs in all Courts. 

H. T. H. Appeal allowed and decree modified. 
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Before Sir W. Comer Petheram. Kt.. Chief Justice -ind Mr. Justice Appel- 

Toitenhavi. x.kw. 

Civil. 

In the matter of the petition of Khoda Box Kuan — 

AND OTHERS {Petitioners)^ [29tih February, 1888.] J5C fiMi 


Pleaders—Pleader's taids—Mukhieor—Lcfjal Praciitio'-iers' Act (XVIJI of 1879)— 
Ministerial duties of pleaders, Delegation of to their bona lifle clerks . 

A Judge has a right to control bis Court premises in such way as is most 
convenient to the public and to persons working there, but does not act rightly 
in passing any general order by which be ex.luies a-; a general body from his 
Court any portion of the community acting in an orderly maoncr. 

The pleaders of this country are a body of men who. from the earliest times, 
have combined in their own persons the duriea psrfonnei in England by barris¬ 
ters and attorneys, and in acting in this second and ministoral capacity are. 
on their own rc p^nsibility, eotifod to work tbrougb any number of clerks or 
tsids properly so'ecttl and paid ov thorn; and no Court oihcr than a High 
Court as established by Charter has the right to make rules dcGoing the 
ministerial duties to be performed bv thorn as distinct from tbo duties of their 
bona ylde taids or clerks; nor does the Ijegal Practitioners’ Act of 1879 control 
in any way the privileges which have always existed in them or restrict their 
powers, the Act being ouo passed to bring mukhtoirs under the control of the 
Court. 

[639] This was a rule calliog upon Mr. Kirkwood, the Distriob 
Judge of Patna, to show cause why certain orders mads by him, limiting 
to two the number of clerks employed by pleaders and setting out 
specifically their duties and ordering their enrolment in the Court books, 
should not bo set aside as being made without jurisdiction. The orders 
referred to and the letter of tho Nazir of the Patna Court to the District 
Judge, which was the origin of the orders, were as follows ;— 

“ With reference to your Honor's orders prohibiting unauthorized 
persons to act in the Civil Courts as raukhtears, I have the honor to 
solicit your Honor’s orders as whetlier pleaders’, " taids," of whom 
there are many (some pleaders having two or three taids working under 
them) fall under the category of unnuthoriged persons acting as mukhtears, 
and should be allowed to deposit money in myoltice, file lists of wilnesses, 
withdraw money for the pleaders, and carry out other work.” Oo this 
letter the following order was passed 

“ Pleaders’ taids are merely allowed to deliver as messengers or post¬ 
men a list of witnesses to the Nazir, which list must be signed by the 
pleaders. Pleaders' taids, as such, are not allowed to carry on any transao- 
tion with the Court Amla, or to d-.-posit any money, or withdraw any money, 
or make any application, or withdraw any document. Pleaders’ taids are 
their private servants, unrecognized by the Court in any other capa¬ 
city, without responsibility to the Court, and consequently not eligible 
for the performance of any of the acts referred to. Any pleader 
practising in the Civil Courts may employ within the compound of those 
Courts no more than two taids; the pleaders must register the names of 
these taids in a book, to be k«^pt by the Nazir, which will show the 
Dame of the taid and the name of the pleader who employs him, and the 

* Civil Rule No. 81 of 1808, agniost tbe orders pnesed by T. M. Kirkwood, Epq,, 
DIetriot Judge of Patna, dated the 19th and 2Sib of November andSrd ol December 
1887. 
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This order was objected to by the pleaders, and they, in a petition 
to the Judge, represented that it was one calculated to cause them great 
inconvenience, hardship, and pecuniary loss in the discharge of their 
professional duties ; that the duties ordinarily done by pleaders' taids 
were to take petitions signed by the pleader to the Court, to deposit 
money on their behalf with the Nazir, to receive moneyfrom theCourton 
receipts granted by the pleader, to get certified copies from the Sherista 
on applications made and receipts granted by the pleader, to inquire into 
the dates hxed for the hearing of cases ; that such acts had hitherto been 
carried out by t.dds in the Patna Courts ; and, after objecting to the limita¬ 
tion placed on the number of tbeir taids. they asked the Judge to reconsider 
his order. On this petition the District Judge passed the following 
order : — 

I have been through this representation, and have heard a large 
assembly of pleaders through their spokesmen. Baboo Guru Pershad 
Dass, in support of it. The issue is, who is entitled to do those acts which 
the llules passed by the High Court under the Legal Practitioners’ Act 
authoiize certificated mohurrirs to do'? Of course I except the parties them" 
selves : leaving them aside, who else is entitled to do those acts ? The 
pleaders say ^we are.’ I by no means contest that position. Then the 
pleaders say, we have no time to do these acts ourselves; we claim to 
be entitled to hand over this portion of our duties to A, B. and C, whom 
we know, whom we have appointed our clerks or taids, and who will 
do them on our responsibility.’ To that I reply ‘ you cannot do that; 
either do those acts yourselves, or if you must make them over to the 
only other class of persons authoriztd by the law to do them, namely, 
the certincated mukhtears. Tlie law or rules do not recognize your taids; 
they have no authority to do any such acts ; you cannot make yoursel¬ 
ves into a Legislature or a High Court and constitute your employes 
a class without authority to do these acts, and so absolutely shut out from 
employment the very class of men authorized by law to do them. I am 
aurpiised at so large a body of gentlemen of eminent legal abilitv having 
signed this representation. It [641] is then said that if certificated mukh¬ 
tears aio employed they will have a right to a certain percentage of the 
fees, winch percentage is now appointed [appropriated ? ] by the pleaders, 
that the pleaders will not consent to give up this percentage, and that the 
charge will really fall as an additional tax on the litigants. With that I 
have nothing to do, except to remark that a certificated mukbtear is entitled 
to be paid for his wox'k as much as a pleader or any one else. I fixed the 
number of taids at two for the following reasons;— 

( 1 ) It appeared to me that no one has a right habitually to sit and 
work at clerical or other work within the precincts of the Court without 
the permission of the Court, otherwise the Court premises may become 
cocvorttd into a congress of private offices. 


part of the Court premises in which this ta’d ordinarily is to sit, 
These registered taids, and no others on plea of being taids, will be 
admitted into the Court premises. These registered taids are thus ad¬ 
mitted solely for the purpose of doing clerical work for their employ¬ 
ers, or for the purpose of messages, calling clients, and so on. They 
will ordinarily not be allowed elsewhere than in tbeir customary 
sit'ing place, save when employed in calling their master or clients. 
[640] Any pleaders’ taids found doing any unauthorized act will be exclud¬ 
ed from the Court and compound. 
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(2) It appeared to me advisable to put some limit to the number 
of taids employed in the Court premises by pleaders, oo the score of 
accommodation, and in order that tlv^y may become recognized and well 
known, so that they may not be interf rred with as mare touters or loiterers, 
and in order that they may not □eg--nerafie into touters or loiterers. 

" (3) I consulted at least one of the leading pleaders, who told me 
that he only employed one taid, and thought two would be an ample 
allowance. 

“ (41 As apparently much of the work which ploiders’ taids have' 
hitherto bean doing is unauthorize i work and appertains to the work of the 
certificate 1 mukhtears, fewer will O'w bs rfquirtd. 

" Bahoo Guru Prasad Sen a'Ser e i that he objected, as a matter of 
principle, lo the Court imuosing anv limitation on the number of taids 
employed by pleaders within the pr cincts of the Court, holding that the 
Court bid no authority to do so. F r the reasons given above. I must 
maintain that the Court has a rig‘'t to impose such limitation. The 
limitation of two taids per pleader v^ill remain as the general rule, but any 
pleader finding this number too sm.ill f»r legitimate requirements may 
ask the Court for permission to emi loy a larger number within its 
precincts. I see no reason to alter the orlersahvady passed; they appear 
to me correct and. in the interests of the [642] cortifiuatod mukhtoars, 
called for. I would note that the pleaders argued their case before me 
with perfect good humour and provri ty : and now, as always, I am per¬ 
fectly willing to do anything I cm, wiih propriety, or legitimately, do for 
them either individually or as a holy." 

The pleaders then moved the High Court to sob aside these orders, 
and obtained the rule above reft-neu to 

Mr. Eva7is and Mr. Abdul liahman to show cause. 

The A Ivocate-General (Mr. Paul', Mr. J. Twidale and Baboo Saligravi 
Singh in support of the rule. 

ORDER. 

The order of the Court (PethekaM. C..J., and TOTTENHAM, J.) was 
delivered by 

Pei'HKRAM, C.J.—This is a rule which has been obtained by the 
learned Advocate General for the nurtir^si of sotting aside certain orders 
which have been made by Mr. Ki kvood, the District Judge of Patna. 
We have heard in opposition to the ru'e Mr. Evans as amicus curice. 
He appears in that character at the r>qu^>t of tl^e mukhtears practising 
at Patna, I suppose, or for the mokiitears generally, and we have 
been very gkd to hear him, bee ruse it is very desirable in a case of 
this kind th^t the Court should have all the assistance possible to enable 
us to undorst ind what the facts of th > c tee are and what the law in this 
country is with reference to these m ttters so that we may be able to come 
to a proper decision. 

The orders referred to in the lule were as follows {here followed the 
orders as set out above). 

It will be noticed on reading these orders that the learned Judge 
assumes to have tbe right to do two things. lie assumes to have the 
right to regulate the transactions which a pleader must do himself and 
tbe transactions which he must do through his clerk, and he also as¬ 
sumes to have tbe right to regulate the number of persons who should be 
admitted to the Court premises. 
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I think it will be well to deal with the second, which is the 
smaller question, first. There cannot be the slightest doubt that a 
Judge has a general power over his own Court in the sense 
[643] that he has a right to see ih-it order is maintained, that the Court 
room is not encumbered by persons loitering about there to the detriment 
of the business of the Court, and that the public are not allowed to enter 
those portions of the Court house which are not intended for their use. 
But as a matter of fact the Court houjse is a public place, and is a place 
to which the public has a right to resort so lone as they behave 
properly and do nob make a disturbince and do not crowd the Court in 
such a way as to interfere with the disposal of business; and as long as 
persons behave themselves pro|iorly in a Court house there is no autho¬ 
rity vested in any one to turn it into a private place; and although undoubt¬ 
edly this learned Judge has a perfect right to control the way in which 
the Court room is to be used by particular persons—that is to say, to 
arrange the seats in such a way as he finds most convenient, allotting to 
the pleaders one place, to the oarties another, and to the public a third—I 
do uot think he is right or that he is justified in making any general 
order by which he excludes anv portion of the community, as a general 
body, from his Court; and though I expressly wish to be understood as 
not interfering in any way with the right of the Judge to control his Court 
premises in such a way as is most convenient to the public and to persons 
working there, still I think that this very general order is objectionable, 
because it is directed against a particular class of persons, and because it 
is so mixed up with the rest of his order that it is objectionable on that 
ground too. 

Then I proceed to deal with the other part of the order by 
which the learned Judge limits and defines the professional acts which 
ho considers the pleaders must do individually and those which their 
clerks may do for them, and with reference to what I have to sav now I 
would specially call attention to t he learned Judge’s remarks which show 
that, though they are directed to the actual taids of the pleaders, he does 
not go into the question whether these persons are bona fide taids or 
not. He does nob deal with it by saying that in his opinion these 
persons who are called taids are nob taids at all, but are unauthorized 
mukhtears and touts and persons who (or that reason ought not 
to be there; he deals with them as actual taids, and. therefore, [644] 
in what I have to say in this case, I wish to be particularly under¬ 
stood as directing my remarks to persons who are bona fide taids or clerks 
of pleaders. If it were shown that the persons against whom the order is 
directed were nob taids, but persons carrying on an independent profession 
and acting in individual cases and being remunerated by some arrange- 
menb for fees at a certain percentage or otherwise, a totally different set 
of considerations would arise; but, as I said before, the Judge has 
specially limited bis remarks and the orders be has made to persons 
who are the actual and bona fide taids of pleaders. So that the 
only question which arises before us now is really the question 
whether the J udge bad any right, or any legal power, to define certain 
acts, which he has here defined as acts, which must be done by the 
pleaders themselves and which they cannot employ their clerks to do for 
them. 

It appears that from the earliest times, so far as we have been able 
to ascertain from the history of litigation in this country, a class 
of persons now known as pleaders has existed, and that these pleaders 
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have conduoted the litigation of the country for the litigants, and, 
in doing so, have done the administrative work, arising out of such 
litigation in the offices of the Courts, themselves, and have appeared as 
advocates in the? Courts as well; in other words, have combined, in their 
own persons, the two duties which are performed in England by attorneys 
and barristers. This has been the ca-^e apparently from the earliest times ; 
and. so far as we can ascertain and so far as it has been shown to us 
to-day, down to comparatively recent times the only recognized legal 
practitioner in the mofussil Court has been the pleader or vakeel who 
combined both vocations in his own person. Now it is clear that, so far 
as the Courts are concerned, the legislature has to a great extent made 
these persons officers of the Court, and of course the object of doing that 
is that the Courts may have a control over them as their own officers, and 
may see that, in their dealings with the public, they were fit to he entrusted 
with the responsible duties which they had to perform. But it is equally 
clear that, although in their eapicity of pleaders or vakeels, the 
Courts and tlio Legislature have a pirfect right, and they would be 
[645] wrong if they did not exorcise that right, to insist that in their 
character as advocates they should do the work themselves, the conditions 
of an advocate being conditions which a man cauuot sever from himself 
as an advocate, and it is in that capicitv alone that he appears before the 
Court for liis client and argues the cli«n'.’s case and advocates his cause; 
but it is not so with a man who (tombines the two offices in himself and 
gets up the cise and does the raini'terial work as well, for, as to that 
portion of his business, if he is to appear as an advocate as well, he must 
do a portion of it through other persons, and therefore he must have clerks 
to do it for him. But that does not do away with his responsibility to the 
Courts to see that the busitiess of Ins office is conducted with due diligence 
and done properly and hooestlv; and the person whom the Courts would 
hold resnoQsible, if aoythiug wrong were to take place, would be, nob 
the clerk or the taid of the pleader, bub the pleader himself; and if 
they have the pleader himself up>n their rolls, they have a man over 
whom they have a coniro', and that is all that is necessary in the 
interests of justice ; and, so U .^eems to u-i, that the only thing necessary 
is that the Court should insist uuon his duties as an advocate being per¬ 
formed by the pleader himself and the ministerial part of his office work, 
on his responsibility, by persons properly selected and paid by him. 

But in addition to that there arises this other question—Supposing 
it to be necessary that tbe duties to be performed by the pleader himself, 
other than those which he performs in ouen Court, should be defined, and 
those to be performed by his taid or clerk should be defined, that must 
be done by the body which has the superiDbending power over those 
persons and has the power to make rules, under the provisions of the Aot, 
for their guidance as to the mode in which business is to be carried on, 
and that body is not the Distnot Judge, bat the High Court as established 
by Charter ; and if any rules are to bi framed, and if any regulations are 
to be made for the conduct of this p vrt of their business, the proper and 
the only tribunal which ha^ a legal right to make them is this Court and 
this Court alone, and to it the parties must apply if they wish any such 
rules to he passed. 

[646] That being so, it seams to us that the learned Judge, in making 
these orders by which be has defined the duties to be performed by the 
clerks of the pleaders as contrasted with the duties which might be per¬ 
formed by tbe pleaders themselves was acting outside his jurisdiction, and 
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1888 that would be a quite sufficient reason for us to make this rule absolute to 
Feb. 29. set aside the whole order, tbe series of orders of which it is composed be- 
ingso intimately connected with each other that, in our opinion, the order 
APPEL- must stand as a whole or fall as a whole. But I think it right to add 

LATE here that, so far as we can see, the duties thus defined being a portion of 

Civil, the original duties of pleaders which i& is necessary, by the nature of things, 

— should be performed by their cleiks, there really was no reason for these 

18 C. 638. orders unless the Judge were empowered and compelled to make them by 
reason of the rights which are supposed to have been conferred on these 
mukht.ears by virtue of the provisions of Act XVIII of 1879. 

With reference to the meanij g of that Act. I think it will be 
well to say a few words as to what the history of mukbtears 

is. ^ As I said just now. the only ) o iy of recognized legal practitioners in 
this country which existed before thi> time, or in old times, apparently was 
the pleaders, who were persons who did all the work themselves asofficers 
of the Court. But as time went oo another body of men grew up, as it 
necessarily would grow up in a country where litigation is so rife. They 
were a body of men who carried on business as law agents and obtained 
the name of mukhtears. They seem to have been petsons who had little 
knowledge, but they possessed great lacilities for moving about the country; 
they communicated with the inhabitmts in the district, they came up for 
them to the centres of litigation, and they communicated with the pleaders, 
and for doing that they got paid in some way, whether by the clients or 
the pleaders, in some cases by the client, in some cases by the pleaders, 
and in some cases by both. In that state of things it was found to be a 
scandal that these people should be al’owed to do their woik in this way 
without any check, and practise extortion if they thought fit. It was, 
therefore, found necessary that they should [647] be brought under some 
sort of control, and accordingly the existence of mukhtears was recog¬ 
nized in an Act passed in 1865, which was subsequently repealed by Act 
XVIII of 1879, which is the Lfg'l Piactitioners Act now in force. The 
object of this Act was not to control the privileges which had always 
existed in the pleaders or to restrict in any way the powers which they had, 
but to control this unauthorized body oi 1 iw agents or mukhtears for the pur¬ 
pose of bringing them under the co'itrol of the Court, so that they might be 
kept in order and might not he at I birty to go about oppressing people by 
extortion. But so far as this c.ise is concerned, the rights of mukhtears 
have nothing whatever to do with it, b^cause it seems to us that the rights 
of the mukhtears are absolutely indei endent of tbe rights of the pleaders, 
and the only thing that is said, so far as they are concerned, is, that 
persons who are not pleaders shull not do anything of that kind speci¬ 
fied in this Act until they have obtained tbe sanction of the Court to do 

it. 

In the result, and with these remarks as to the general position of 
the parties, we are of opinion that thes-e orders of Mr. Kirkwood were 
beyond bis powers, and therefore this rule must be made absolute to set 
them aside. 

A. p. absolute. 
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15 C- 647. 

APPELLATE CIVIL. 

Before Mr. Jtistice Norris and Mr. Justice Beoerley. 

Radhasyam Mohapattra alias Madun Mohun Mohapattra 
{Plaintiff) V. SiBU Panda and another [Defendants]'^ 

[I2th April, 1888.] 

•“Lw penaens -"Contentiotis suit "—Transfer of properly Act (/K of 1882). s. 52. 

A, on the 9th September 1883, sold certain immoveable property to S, lot 
Rs. 99-12 by means ot a conveyance which was not registered. On the 29th Sep¬ 
tember 1833, S instituted asuitagaiostA on that conveyance to obiain [648) 
possession of the property. On the 5th October 1883. when that suit was pond¬ 
ing. but before tbe summons was served on A. A by a duly registered convey¬ 
ance sold the same proper'y to R for Rs 198-8. In the iiuit Bled by S, A filed 
a written s'atement, but did not further contest it. and S obtained a decree and 
got poHseS'ion of the property In a suit subsetjaenily brought by R to obtain 
possession of the property from S upon tbe ground that his rcgisfcred convey¬ 
ance was emitted to priority over the uoregiatered dooument of S, it was con¬ 
tended that, R’s purcba.se having been made whilst S's suit was pending, his 
title could not prevail against that of S. Held, that the doctrine of fi* pendens 
did not apply to the fids of the ca?e, as at the time of R s purchase there was 
no confentioug suit or proceeding in existence, the summons in S’s suit not 
having been then served. 

fDls*., 27 C, 77 (8-3); 9 Bom, L.R. 630 (535)=*31 B. 393 ; F., 30 P.R. 1891 ; 21 A. 
408 (409); Ceos., 80 P.R. 1903* 19 P-L.R. 1904 iF.B.); 3l C- 745 (752J; R . 
12M. 180(182); L.B.R. (1893-1900) 431(432): 1 0 C. 280 (2811] 

The suit which gave rise to this appeal was instituted by the plaint¬ 
iff on the 22Dd May 1885, to recover possession of certain immoveable 
property which he alleged he ha 1 purchased from defendant No. 2. Anna¬ 
purna Debia, under a registered conveyance, bearing date the 5th October 
1883, tbe amount of the purchase-money being Rs. 198-8. 

The plaintiff alleged that after his purchase he got possession of the 
lands, but that he liad been dispossessed under the following cirenm: 
stances: He stated that defendant No. 2, acting in collusion with, the 
defendant No. 1, prepared a false conveyance bearing date tlioOth Septem¬ 
ber 1883; and purporting to convey the land to defendant No. 1, in consi¬ 
deration of R?. 99-12 : that the conveyance was unregistered ; that defend¬ 
ant No. 1 instituted a suit thereon and obtained a decree for possession : 
that defendant No. 2 did not defend the suit, but colluded with defendant 
No. 1 and allowed him to obtain a decree ; that defendant No. 1 thereupon 
executed his decree and obtained possession on the 26lb April 1884 ; that 
he (the plaintiff) preferred a claim which was disallowed, and that conse¬ 
quently he had been forced to institute this suit. 

As a matter of fact the plaint, in the suit instituted by the defendant 
No. 1, was filed onthe29bh September 1883, but the summons was not 
served on the defendant therein till after the 5th October 1883. 

Both defendants filed written statements. Defendant No. 1 alleged 
that tbe pkintitf had purchased the property with full knowledge of his 
prior purchase and of his suit which was then [649] pending; that 
tbe plaintiff and defendant No. 2 had colluded together to deprive 
him of his rights, and that the plaintiff bad induced the defendant No. 2 

■ -' —-—--1 I 

• Appeal from Appellate Decree No. 1869 of 1887, againet the decree of J. 
Worgan, Esq., Judge of Cutiack, dated the '22nd of June 1887. reversing the decree 
of Baboo Gopsl Kriehoa Obose, Muosif of Jaipore, dated tbe SOtb of November 1885* 
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4.$88 to execute the cooveyance of the 5th October 1883 to effect that object; 

12 . that in his suit against defendant No. 2 she had 6led a written statement 
Appri - conveyance, but that she had failed to produce any evi¬ 

dence in support of her allegations, and that consequently he had obtained 
late a decree and got possession of the property. 

Civil :I)efendant No. 2 denied that she had executed the conveyance in 

18 C~M 7 co-defendant or received the consideration money Es. 99-12. 

■ She alleged that that document was a forgery concocted by the defendant 
No. 1 to deprive her of her property, and explained the fact of her not 
contesting his suit further than by filing her written statement therein by 
stating that she was ill and unable to appear when the suit was heard. 

The Munsif found that the plaintiff’s conveyance was genuine, and 
that the document under which defendant No. 1 claimed was fraudulent, 
and gave him no right to bring the suit he did against defendant No. 2. 
He came to the conclusion therefore that, even though the plaintiff 
purchased whilst that suit was pending, the doctrine of lis pendens did not 
operate to deprive the plaintiff of the benefit of his purchase, and be 
accordingly gave the plaintiff a decree. 

The District Judge, on an appeal being preferred by defendant No. 1, 
remanded the case. lie considered that before the question could be 
decided as to whether the plaintiff's title was affected by the doctrine 
of lis pendens there must be a finding as to whether the suit brought by 
defendant No. 1 was hona Ude or was a mere collusive proceeding between 
him and defendant No. 2, and he therefore directed an issue to be framed 
and tried by the Munsif on that point. 

On the remand the Munsif held that not only was the defendant 
No. 1 a conveyance fraudulent, but that the suit was also a collusive 
proceeding between him and defendant No. 2. and that the decree therein 
had been fraudulently obtained and should not be given effect to. 

This finding of fact was, however, reversed by the District Judge, 
who. after dealing fully with the other issues in the case. [650] 
held that the conveyance to defendant No. 1 was a genuine docu¬ 
ment, and that the purchase by the plaintiff having been made whilst 
the suit of defendant No. 1 was pending, the latter was entitled to succeed, 
and the plaintiff s conveyance was not entitled to priority. He accord¬ 
ingly reversed the decree of the Munsif, and dismissed the plaintiff’s 
suit with costs. 

The plaintiff now preferred this second appeal to the High Court, 
and the only material question argued on the appeal was as to whether 
the doctrine of Us pendens applied or not. 

Dr. Rash Behari Ghose and Baboo Jogesh Chunder Dey, for the 
appellant. 

Baboo Umbieg Churn Bose, for the respondents. 

The judgment of the High Court (Norris and BEVERLEY, JJ.) was 
as follows :— 

JUDGMENT. 

This is an appeal from the decree of Mr. Worgan, the District 
Judge of Cuttack, who has reversed the decree of the Munsif. 

The facts of the case are shortly these: The plaintiff brought a suit 
to recover possession of certain pieces of land, and the title under which 
he claimed was based upon a conveyance from the defendant No. 2, dated 
the 6th of October 1883. This conveyance was registered. The defee^' 
^nt No. 1, who was in possession of the land, also claimed to hold 
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under a conveyance from the defendant No. 2. This conveyance was 
dated the 9th of September 1883, and was unregistered. The defendapt 
No. 1 alleged that he purchased for a sum of Rs. 99*12; the plaintiff 
alleged that he purchased for Rs. 198-8. Prima facie, therefore, the 
plaintiff's conveyance, being a registered document, would prevail over the 
conveyance of the defeodant No. 1. which was unregistered. 

The defendant sought to defeat the plaintiff’s stronger title bnsed upon 
the registered conveyance bv taking advantage of the doctrine of Us pen¬ 
dens : and the Us omdens upon which he relied arose as follows: 
He alleged that on the 29tli of September 1883 he brought an action 
against the defendant No. 2, his vendor, to recover possession of 
the property which he alleged he purchased for Rs. 9912 on the 
9th September previously. [651] The summons in that suit as a 
matter of fact, was not served upon the defendant No. 2 until a 
date subsequent to the date of the present plaintiff’s conveyance, that 
is to say, subsequent to the 5th October 1883. Toe defendant No. 1 
obtained judgment in that suit against the defendant No. 2 nn the loth 
of January 1884. As a matter of fact the defendant No. 2 did nob appear 
to defend the suit. She pub in a written stabemoDb in which she alleged 
that she had parted with all her interest in the property to the plaintiff 
in this suit by virtue of the conveyance to him of the 5th October 1883, 
and she asked that he might bo made a party to that suit. He was nob, 
as a matter of fact, made a party to that suit ; and, as I have said, 
judgment was given against the defendant No. 2, who did not appear to 
defend the suit. Tiiis is the its pendens which the defendant No. 1 seeks to 
take advantage of. 

The Munsif found that the doctrine of Us pendens did nob apply. 
The District Judge has overruled that decision, and has held that the 
doctrine of Us pendens does apply. 

We are of opinion that the decision of the District Judge is erroneous, 
and it is sufficient for us to state only one reason, which is shortly this;: 
As a matter of fact at the date of the plaintiff’s conveyance, that is. the 
0th October 1883, there was no Us pendens. Section 52 of the Transfer of 
Property Act, which deals with the question of lis pendens, says: During 
the active prosecution in any Court having authority in British India , or 
established beyond the limits of British India by the Goveroor-Opneral in 
Council, of a contentious suit or proceeding io whicli any right to iuamove- 
able property is directly and specfic-illv in question, the property cannot 
be transferred or othersvtse dealt with by any party to the suit or proceed¬ 
ing 80 as to affect the rights of any other party thereto under any decree 
or order which maybe made therein." As a matter of fact there was no 
contentious suit or proceeding in existence until the summons to the suit 
brought by the defendant No. 1 against the defendant No. 2 was served. 
Upon this short ground, without entering into the other points argued by 
Dr. Hash Behari Chose for the appellant, points upon which it is nob 
necessary to express any opinion, we think this appeal should be 
allowed. 

[652] It has been urged by Baboo Umbica Churn Bose on behalf of 
the respondent that there is a finding by the District Judge to the effect 
that the plaintiff had knowledge of the suit. We fail to see any finding 
that the plaintiff on or before the 5th of October 1883, had notice of the 
suit, or that, on or before the 5th October 1883, he had notice of the 
previous oonveyance of the 9tb of September 1883. 
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Upon these grounds we allow the appeal, set aside the decree of the 

lower Appellate Court, and restore that of the first Court with coats to 
the plaintiff throughout. 


H. T. H. 


Appeal allowed. 


15 C. 652 (F.B ). 

FULL BENCH. 


Before Sir W. Comer Petheram. KL. Chief Justice, Mr. Justice Tottenham, 
Mr. Justice Ptgot, Mr. Justice Macpherson. and Mr. Justice Ghose. 


ICitisHNo Kamini Chowdhrani {plaintiff) y. GoPi Mohun Ghose 

Hazra {Defendant.]^ [25th April, 1888.] 

Small Cause Ccuri, Mofussil—Jurisdiction—Contract Act {IX oi 1872) ss 69 70- 

Small Cause Court Act (XI of 1865f. s. G-Putni rent-implied contract. ' 

The plaintiff, a purchaser io execution of aputni right, brought a i»uit io a 
MunMfl s Court to recover from the defendant, a former holder of the putni right 

asum of money which she had been compelled to pav to the zemindarfor rent 

which had accrued due prior to the date of her purchase The Mun«iff gave the 

plaintiff a decree, which however, cn appeal to the District Judge, was reversed. 

On appeal to the High Court, AeW. that, assuming the suit to lie iodependent 

of any express promise, it was one cognizable by a Court of Small Canaes. and no 

appeil woull t-.erefore lie. Rambux Chitlangeo v. Modhoosoodun Paul Ckowdry 
tl) distinguished* 

CaBPs fal-ng within the provisions of sa. 69 and 70 of the Contract Act are 
Msriizable hy aOourt of Small Causes under s. 6 of Act XI of 1865. Nath 
Prasad v. Bazj Nath (2f approved. 


[P.. 12 M. 349 (351): D.. 2.3 C. 189 (191) • 
90 {911.] 


16 C.W.N. 975= 17 C.L.J. 179= 17 Ind. Cas. 


This was a reference to a Full Bench made bv the Chief Justice and 
Mr. Justice No KRIS. 

f653] The facts were as follows : The defendants Nos. 1 and 2 
were the holders, in equal shares, of a certain putni tenure. On the Ist 
brahun 1291, in execution of a money-decree obtained against these de¬ 
fendants. thtir putni right and interest was put ud for pale, and was 
purchased by the plainlifi'. On the 1st Assin 1291 this sale was confirm¬ 
ed. Subsequently to the plaintiff’s purchase the zemindars put up to 
sale, for ari;ears of rent under Regulation VIII of 1819. the outni taluk, 
and the pi lint iff, to protect her own interests in the taluk, paid to the 
zemindars Rs. G20. which was the amount of arrears due for the kist 
running from Bysack to the 1st Assin. Of this amount the plaintiff ad- 

OA 1 represented the rent due from the 2nd 

to the dOih Assin, and called upon the defendants to repay to her the 
remainder of the sum paid by her. The defendant No. 1 arranged with 
the plainLifi for payment of his share, but defendant No. 2, although pro- 
mising so to pay, did not do so, and the plaintiff therefore sued him in 
the Munsiff 8 Court for the proportionate share payable by him, making 
the defendant No. 1 a pro forma defendant. 


Bciahim, n '213 of 1887, against the decree of T. B- 

R K Moorsherisbad, dated 7th April 1887, reversing the 

Srptemb Goopto, Officiating Munsiff of Kandi, dated lltb 


(1) B.L.R. Sup. Vol. 6t5»7 W.R. 377. 


(2) d A. 66. 
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The Munsiff gave the plaintiff a decree; but on appeal the District 
Judge reversed the decision of the Munsiff, holding that the principle of 
the case of S/jeo(?oZam V. B/iaffeerjU, referred to in Macpheison on 

Mortgages. 303 (1), applied, and that the putni was not sold free from all 
liabilities. On app' al to the High Court an objection was taken by the 
respondent that the case fell under s. 6 of the Small Cause Court Act, and 
that, ther^fore, no second appeal would lie. After argument on this point 
the following order was passed :— 

Peiheram, C. J.—As Mr. Justice Norris and myself are not 
disposed to take the same view of the poiat involved in the case, and as 
it is a point as to which the authorities are not agreed, we think it desir* 
able to tend the case to a Full Bench to decide whether, on the facts 
found in this case, the case is one which is cognizable by the Small Cause 
Court. 

On the bearing before the Full Bench— 

Baboo Snmth Dass, for the appellant, contended that the suit 
did not fall within s. 6 of the Small Cause Court Act: that there [654] 
was no express contract in the ea«e. and that the case of Bambux 
Ghittamieo v. Modhooioodun Pal Choivdhrij (2) showed that there was no 
implied con'ract either, and that a suit for contribution cannot be brought 
in a Small Cause Court; that the case of d^olh Frnsad v. Batj Nath (31 
showed it was true that such a suit as this was cognizable by the Small 
Cause Ccurt, hut the reason for this was that the Contract Act bad made 
a change in the law, hut that this has been held not to be so liamjoy 
Surmav. JoynathSiirma{i) ,i]wtthe principle of Rambu\ Chillangeo v. 
Modhoosoodun Paul Choirdhryi^) had all along been followed in this Court, 
and that in the new Provincial Small Cause Court Act express provision 
had been made for the exclusion of such suits: and further referred to 
Futteh Ali v. (hmganath Boi/ (6). 

Baboo Kuruna Sindhu Mookerjec, for the respondent, contended 
that the decisions cited by the appellant had no application, as the 
present suit v\as not one for contribution between co-sharers ; that 
the suit was ijOI one for contribution at all, there being no joint liability 
between the plaintiff and the defendant: ihut the plaint was framed as 
one for tl^e recovery of monov which the defendant should have paid to 
the plaintiff. iPiGOl’, J.--It is only by straining the language of the 
plaint that the suit can be called one for contribution ; the payment made 
by the plaintiff was merely one to clear off an incumbrance on his land 
which attuci'ed to the land before he became purchaser] ; that the case of 
Ranibv.x Chittangeo v. Modhoosoodun Pal Chotvdhry (2) showed that there 
was no implird contract; and that, therefore, the suit was not cognizable 
by the Small Cause Court; tiiat contribution was based on joint liability, 
and there was no joint liability here : that cases on implied contracts were 
cognizable by a Small Cause Convt—Sunker Lai Paltuck Gynwal v. Rain 
Kalee Dhamui (6) ; Govinda Muneua Tiruyam v. Bapu (7) ; that the 
preserrt was a case of an implied contract falling under s. 69 of the Con¬ 
tract Act; and that sch. II, art. 41 of Act IX of 1887 was a guide as 
[655] to what class of cases was excluded from a Small Cause Court. 

Baboo Srinath Dass, in reply, refei rtd to s. 9, Chap. V of the Contract 
Act, as giving the definition of an implied contract, contending that there 
was no proposal for his client to accept mad e by the defendant. _ 

(l) 8.D.A N.W.P. 118641344. I‘J) BLR. Sup. Vol. 675 = 7 W.R. 377. 

(81 8 A 66. 14) 9 0.395. (6) 8 C. 113. 

(6) 18 ^.B. 104. (7) 6 M.H 0. 204. 
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The opinion of the Court (Pethebam, CJ., Tottenham, Pigot 
Macpheuson, and Ghose, JJ») was as follows 


B'ull 

Bench. 

13 C. 652 
(F.B.j. 


OPINION. 

This case is referred upon the question whether or not it was cognia- 

able by the Small Cause Court under s. 6 of the Small Cause Court Aot 
(XI of 1865). 

The suit is brought by a purchaser in execution of a putni right to 
recover from the defendant No. 1, one of the former holders of the putni 
right, a sum of money equal to a portion of what she has been compellsd 
to jay to the zemindar for rent. 

The rent which she has been compelled to pay accrued due, some of 
it before and some of it after the month of Srabua'l29l. It was in Srabun 
that the plaintiff became the purchaser, an I she claims from the defend¬ 
ant, whose putni right she purchased, payment of a portion of the sum 
which she has been compelled to piy in respect of the rent which accrued 
due prim to Srabun, stating that the other defendant, who is a co-sharer in 
the putni right so sold, and who is made defendant pro forma, had promis¬ 
ed to pay his share claimed by the plaintiff on a similar ground, and that 
the defendant in the present proceedings whilst saying that he would at 
some time or other pay his share, has never done so ; this all-^ged promise 
does not appear to have been proved, and does not form part of the caser 
and the question is, not whether this suit will lie, but assuming that it will 
lie independent of any express promise, whether the Small Cause Court had 
jurisdiction to entertain it. If it lies, it lies, in our opinion, under s. 69 of 
the Contract Act, the terms of that section being ** a person who is interest¬ 
ed in the payment of money which anotht-r is biund by law to pay, and 
who therefore pays it, is entitled to be reimbursed by the other." 

[656] The case q\ Rimbnx CktUangeo v, Modhoosooiitn Pal Chow- 
dhry {1} is relied upon as showing that such a suit will not lie in the 
Small Cause Court under s. 6. That case, however, was before the Indian 
Contract Act was passed, at a time when the law upon this subject had 
not been defined by legislation. 

We think that, having regard to this, wo are at liberty to consider 
this case independently of the coQ'iidera'uons which forme 1 toe ground of 
the decision of this Court in the case of Rimbnx Chittongeo v. Modhoosoo- 

Pa/ Chowdkry, B,nd to hold, as the High Court of Allahabad held in 
Nath Prasad V. Baij Nath {2). that oases falling within the provisions of 
69 and 70 of the In lian Contract Act are cogoizable by a Small Cause 
Court under s. 6 of the Small Cause Court Aot. 

This case was, therefore, not appealable, and the appeal must be 
dismissed with costs. 


T. A. P. 


Appeal dismissed. 


(I) B.L.R., Sup. Vol. 675=7 W.R. 377 . 
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Mat 8. 
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JUGDEO Narain Singh [Defendant No. 2) v. Rajah Singh 

[Plaintiff] * [8tb May. 1888.] 

foluntary paid, but not due, and j)aid under compulsion—Contract 

Act (iX of 1872), ss. 15.72. 

lo execution of adccroe tbc plaintiO purcb>t!^ed certain property. Sub.«equently 
the defend int, in execution of aooibor decreo against the former owner of the 
properly, procooiel to execute bis decree against the same property. The plain¬ 
tiff thereupon preferred a claim which w.is disallowed, as be bad not than 
obtained, arid con<ieq<iontly ooiild not produce the sale certificate. In order to 
prevont ibe saio. he then paid the amount of the defendant’s decree into Court, 
and subsf(|'ien ly in-titutod a suit agiinst the defendant to recover the amount 
so paid into Court to prevent the sale. The defendant contended that tbe amount 
was paid voluntarily and could not bo recovered back. 

[657] Held, following Dooli Ohand v. Ram Kishen Singh fl), that it was not 
a voluntary payment, and that the plaintiff was entitled to a dscree. Fatima 
Khalnon (Uiowimin v. Mihonud Jan Chowdhry (2) referred lo ; /Is6i6un v. Ram 
Proshad Das (3) doubted. 


LATE 

Civil. 

13 C. 636 => 
13 Ind. Jor. 
217. 


[P., 32 P.W R. 1911=9 tnd Cas. 9G8; Appl., 22 C. 28(32); Appp.. 25 M. 548 (652> ; 
R.. 31 C. 1001 ilOOli : 12 C.W N 151 |l53i:38 C. 1 = 12C L.J. 566 f571) = 14 C. 
W.N.945 = r)Ind. Cas, 810 : 16C.L.J. 166llC0) = 13 Ind. Cas. 144 ; 11 Ind. Cas. 
155 (1681 : 2 S.L.R 20 (•22j ] 


The plaintiff institute! tliis suit for a declaration of his title to a 
I-anpaand 2-gundas share in certain mouzahs, and to recover the sum of 
Rs. 10914-C which he had deposited in Court under the following cir¬ 
cumstances : He alleged that defendant No. 3, Sheoram Siogb, was for¬ 
merly the owner of the share of the mouzahs in suit, and that on the 4th 
March 1884 that share was brought to sale at the instance of a Mr. 
Holloway who held a decree against him, and that at that sale he, the 
plaintiff, purchased tbe share for Rs. 3S2 : that after his purchase defend¬ 
ant No. 1, Lala Bunseelhur, proceeiel to execute a decree which he had 
obtained against Sheoram Singh by attaching the same share; that he 
(tbe plaintiff) thereupon preferred a claim to the property, bub that his claim 
was disallowed, as he was not then in possession of the sale certiScate. After 
his claim was so disallowed the plaintiff stated that, in order to prevent the 
share being sold at the instance of Lila Bunseedhur. be paid tbe sum of 
Bs. 109-14-6 into Court, that beingthe amount of Lala Bunseedhur’s decree, 
and he therefore now brought this suit for the relief above mentioned, 
making Lala Bunseedhur and Sheoram Singh defendants, and also one 
Jugdeo Narain Singh who had purchased Lala Bunseedhur’s decree. 

Jugdeo Narain Singh alone contested the suit, the other de- 
fendante not appearing. Amongst other things he disputed the plain¬ 
tiff’s claim on the ground that the suit was bad for misjoinder of causes of 
action, and that the money denosited in Court being a voluntary payment 
was not legally recoverable. The other issues raised by the defendant 
are immaterial, as they formed no portion of the grounds upon which the 
appeal to the High Court was nr fferral. The Munsif held that the suit 

* Appeal from Appellate Decree No. 20S0 of 1687, against tbe decree of Baboo 
Jogesb Chaoder Mibter, Subordioa'e Judge of Rbagaloore, dated the 22nd of June 
1887, reversing the decree of Baboo Kali Coomar Bo-se, Mansif of Beguserai, dated tbe 
Mth of December, 1885. 

(1) 6 LA. 93=7 C. 648. 


(2) 12 M.I.A. 65 = 10 W.B.P.C. 29. (3) 1 Sbome 26. 
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was bad by reason of misjoinder of causes of action, and dismissed it 
accordingly without going into the question as to whether the plaintiff 
could recover the sura of Rs. 109-14 6. 

[658] On appeal, the Sunotdina^e Judge decreed the plaintiff’s suit 
as far as his claim to the mousy went. He found that, although the 
suit was one for a declaration of title to iraraoveable property and a claim 
to a refund, the plaintiff had one caass of action only, which arose out of 
the order refusing his claim in the execution proceedings; that leive under 
s. 44 of the Civil Procedure Code sIiouH, therefore, have bean obtained; 
that no leave having been obtained, the Court was not bound to dismiss 
the suit altogether, but could give a decree for one of the reliefs asked 
for ; that as the defendant had withdrawn his objections as to the 
plaintiff ’s right and title to the disputed share, all the plaintiff a^ked was 
a decree for the money; and that he was entitle! to that decree. 

In support of his finding on the latter noint, the Subordinate Judge 

relied on the decision in the case of Dooh Chand v. Bam Kishen Sinqh 
(1), and refused to follow the case of Ashibun v. Ba?ri Pro^h\d Das (2), 
to which be had been referred, on the ground that the former being a 
decision of the Privy Council of a 1 iter date ought to he followed. 

Against that decree the dofe-n lant, Jug.ieo Narain Singh, now pre¬ 
ferred this second apueal to the High Court. 

Dr. Bash Bekari Ghose. for the appellant. 

Dr. Troylucko Nath Milter, for the resuondent. 

The arguments advanced at the hearing of the appeal appear suffi¬ 
ciently in the judgment of the High Court INorkiS and BttViiKLEY, JJ.) 

which was delivered by— 


JUDGMENT. 

Norris, J. —The facts of this case appear to be as follows:— 
Sheoram Singh, defendant No. 3, was the owner of a l-anna 2-gundas 
share in certain mouzahs, 

One Holloway obtained a decree against Sheoram, and in execution 
of his decree attached and put up for sale his (Sheoram's) 1 -anna 2 gundas 
share, wnich was purchase! by the plaintiff on the 4bh March 1884. 
After the plaintiffs purchase, defendant No. 1, who had also obtained a 
decree against Sheoram, proceeded to attach the same l-anna 2 guudas 
share. The plaintiff objected [659] to the attachment; and his objection 
was investigated and disallowed on the ground that he had not obtained the 
sale certificate. 

Upon his objection being disallowed the plaintiff deposited in Courk 
Rs. 10914-6. being the amount of the decree obtained by defendank 
No. 1 against defendant No. 3. 

Defendant No. 2 is the asffgnee of the defendant No. 1. 

Bding defeated in his claim cise plaintiff now brings this suit for the 

declaration of his purchased rigiit in Sheoram’s l-anna 2 -guadas share, 
and for recovery of the Rs. 109-14-6 deposited in Court. 
fTiL defendants Nos. 1 an i 3 did not appear to defend the suit. 
The Munsif dismissed tlia plaintiff’s suit upon the ground of misjoinder 
of causes of action. 

On appeal the Subordinate Judge gave the plaintiff a decree for the 

amount claimed, and against this decree defendant No. 2 has apuealedt® 
this Court. 


(1)81. A. 93 = 7 0, 648. 


(2) 1 Shome 26. 
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Two objPcfioDs are urged on his behalf by Dr. Bask Behnri Ghose : 
first, that there was a misjoioder of causes of action : secoru:/, that the 
plaintifif's paynceDb was a voluntary payment. 

It is unnecessary to express any opinion upon the Orst point, for we 
find that in both Courts the defendant virtually admitted the plaintiff's 
title, and, therefore, we think the suit may fairly bo looked uion as one 
brought only to recover the money. 

In support of his second ohjection. Dr. Bash Bchari Ghosi- argued 
that the case of Faliuin Khatoon Chowdrain v. Mahomed Jan Chuirdiinj (l), 
one of the cases relied upon by the Subordinaio Judge ns slowing 
that the payment was not a voluntary one. whs not really in point, as 
it was decided in the year 18G8, before the passing of the Coniract Act, 
which by s. 72 defines the cases in which money must be repaid or re¬ 
turned : ard hv s. 15 defines what is “coercion." 

In 8 ui port cf the argument the learned pleader referred to tbo case 
of Asbibim v. Bam Proshad Das (2). 

The learned i leader further sought to distinguish the case of DaoU 
Chand v. Bam Kishen Sinah (3), tbo case mainly relied 1400 by theSub- 
ordinaie Judge, fiom ibis case. 

[860] For the respondent it was urged that the last-mftdionrd case 
was a conclusive authority in plaiotill's tavour. It was further urged that 
the Contract Act was only an Act ‘ to define and amend ceitain parts oi 
the law rtlaiing to contracts, " and that tbe provisions of s. 72 of the Act 
were rot exliausiive. In reply it was argued that, even if ihe piovisions 
of 8 . 72 were not exhausiive, tiiose of s. 15 clearly were: and that na 
payment could be s^^id to be involuntary unless made in consequence of 
“coercion" as therein defined. 

In Fatima Khatoon ChoirdhTim v. Mnhomed Jan Chmvdhrij (1). the 
facts were those. The appellants, two sistrrs, wlio had married indi¬ 
viduals of the same family, became entitled to dower in the form of a 
charge on an estate or prop< rty which bad belonged to a person of the name 
of Nyum Chowiihury. He died in debt, and bis heirs and reproseniatives 
were sued by the respondents to recover some very considerable stuns cf 
money alleged to have been due by him. in which suit they ohtaintd judg¬ 
ment. Under that judgment certain other properties were attached aud 
sold, and the judgment was in part satisfied. Under one cf the manv pro¬ 
ceedings that took placein the suit, thedecice-holilers obtained auiliority to 
sell the estate upon which the dower of the appellants was charged. In O'der 
to prevent that sale, which would have been mi-chievous and prejudicial 
in the highest degree to the rights of the appellants, they, upon a pro¬ 
ceeding which they instituted and under the authoiity of the Court, rot 
vdluntarily, but under protest, and because they were compelled lo bake 
that step in order to prevent the sale of the estate, paid the sum of between 
Rs. 59.000 and Rs. 60,000 into Court. The appellants subsequently sued 
the decree-holders to recover the money thus paid into Ccuit. The 
Zillah Court gave the appellants a decree. Upon appeal the High Court 
reversed the decision of the Zillah Court upon the ground “ that hy law the 
payment, under the circumstances in which it was made, ernstituted a 
voluntary payment with the lull knowledge of the facts, and therefore that 
the money could not be rrcoveied back." The Privy Council said that 
the money had been paid into Court, not voluntarilv, but under a sp-cies 
[661] of compulsion, and for the purpose of preventing the injurious sale- 

{l)iaU. I.A.66 = 10W.R.P.C.-29. (21 I Shome 25, (3) 8 I.A. 93=7 0.640.. 
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1888 of the property.” They further said in answer to the ground upon which 
M^ 8 . the High Court had reversed the judgment of the Zillah Court that "it was 
. 3- payment at all; it was originally a mere deposit in Court of the full 

APPEL- amount recoverable by the decree-holder ; it was deposited under protest 
LATE for the purpose of preventing an injurious sale of the property.” 

Civil. They further said those were the circumstances under which the 

being clearly no voluntary payment, and 
-n I rt 1 ~ having been determined on its merits in favour of the appellants 

-aa lod. jur. they are clearly entitled to recover this money back again.” 

Now, if that case had come before a Court of co-ordinate jurisdiction, 
and we had been inclined to take a different view of the law as there laid 
down, we might have felt ourselves at liberty to say that we were not 
pressed by the decision upon the ground that the observations above 
referred to were obiter dicta. 

That they are so appears from a reference to what Lord Romilly 
says at p. 77, L.R., 8 I A. : bnder that judgment certain other nroper- 

ties were attached and sold, and the judgment was in part satis 6 ed. It 
it were necessary to look into the particulars of those numerous and some¬ 
what complicated proceedings, it would probably appear (and that alone 
would be a ground upon which the respondent must be held disentitled to 
retain the money they have received) that this judgment was in effect 
satisfied; that all that the decree of the Court had entitled the respondents 
to take out of the different properties in question had been paid and 
satisfied in one way or another ; and was received by them so as to 
disentitle them to institute or to continue any furthsr proceedings against 
those properties in respect of the claim now in question.” 

Bat though no doubt, as observed by WILSON. J.. in Ainu Ram Dass 
V. Moznffer Ilosaiyi Skaka (1), even a dictum of the Privy Council has 
not the weight of a decision, yet it is of course entitled to the most 
careful consideration and it is binding upon us in a case similar 
in all respects to the one in which [662] the dicUtvi occurs. We 
cannot distinguish this case from the case before the Privy Council. 
The only point of difference appears to be that in the Privy Council case 
there was an express declaration of an intention to bring'a suit on the 
rejection of the claim case; but wo do not think that the absence of such 
declaration in this case is at all material. Unless, therefore, the decision 

of the Privy Council can no longer be regarded as law, we must follow it 
and dismiss this appeal. 

The Privy Council case was decided in 1868. In 1877, the Indian 
Contract Act having been passed in 1872, the Privy Council case was 
discussed by a Division Bench of this Court consisting of MabkbY and 
Prinskp, JJ,, in the case of Asbibunw. Ram Proshad Das (2). In that case 
Markb\. J., said : It appears to me that the facts of this case cannot be 
distinguished frorn those of the case reported in 12 Moore’s Indian 
Appeals, 65; and if that case is still law, it must govern the case before os. 
it IS there laid down that a voluntary pavment with a full knowledge of 
the faefs cannot be recovered back. But it was held that where a man pays 
a money into Court to be paid to the decree-holder in order to stay asalein’ 
execution expressing his intention to brioga suit to contest the rightofthe 
decree-holder to attach and sell the property, that is not a voluntary pay* 
ment, and may be recovered back if it turn out that the decree-holder 
ba d DO right to sell the prop erty. I have no doubt the plaintiff in tb's 

(1) 14 C. 809 (827). ^ Bhoma 25. 
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case was guided in what he did by tbe law as laid down in that 
decision. 

“ Bub since that decision was given, and before this payment was 
made, the matter had been dealt with by the Legislature of this country 
—s. 72 of Act IX of 1S72 provides that a person to whom money has been 
paid by mistake or coercion must repay it. This, I take it, is the same 
general rule as that laid down by the Privy Council, only expressed in 
the reverse way. But. just as the Privy Council go on to rietermine whe¬ 
ther a pariicular act was a voluntary act, so the Lesislature here de¬ 
fines generally what is ‘ coercion.’and it seems to me that the meaning 

whioh the Legislature had attached to the word ‘coercion’ shows 
that a payment of the kind which the Privy [663] Council declared 
to be involuntary does not come within the legislative definition of in¬ 
voluntary payments.’ In other words, tlie legislature here takes a diSerent 
view of what constituted an involuntary payment from that taken by ibe 
Privy Council. Section lo declares tliat ‘ coercion is the committing or 
threatening to commit any act lorbiddon by the Indian Penal Code or the 
unlawful detaining or threatening to detain any property to the prejudice 
of any person whatever, with the intention of causing any person to enter 
into an asreement.’ The payment in this case was not made under any 
of tbe conditions hero described. 

“The only quosbioD then is whether Act IX ol 1872 contains the 
whole law upon this subject, or whether it may be supplemented by the 
law as laid down by the decisions of tbe Courts, and as contained in general 
principles of equity. In some respects, no doubt, Act TX of 1872 is 
incomplete. In the preamble, it is expressly sai*l that it only explains and 
defines certain parts of the law of contract. But there are nevertheless, 
as it appears to me. some particular topics with which the legislature 
intended to deal completely, and I tliink that the matter now under 
consideration is one of those topics. .It seems to me that, if we were 
to hold otherwise, the provisions of the Act as to tba recovery of 
money paid involuntarily would he entirely useless. Unless these nrovi- 
sons completely define the cases in which money oaid may bo recovered 
hack, because the payment was not voluntary, they tell us nothing at all, 
for no one would doubt that by the law of this country the cases specified 
by the Act in ss. 72 and 15 are cases in which money may l)o recovered 
back on this ground. The important question is whether they are the 
only cases, and unless the legislature intended to say that they were the 
only cases, nothing whatever will have been done towards the simplifica¬ 
tion of the law unon this subject. Every one knows the e.xtreme diffi¬ 
culty thac has been experienced in determining what payments are, 
and what payments are not, voluntary, and when money once paid 
may be recovered back. I think tbe legislature intended to get rid 
of this difficulty by laying down a short and simple rule uoon this 
subject, which the Courts of this country, not always trained to the 
discussion of these difficult questions, might easily apply. Of course 
[664] we may thus find ourselves barred in some eises from applying a 
remedy when a remedy would seem desirable, but that is notunfrequently 
the consequence of having fixed and precise rules of law. I therefore 
think that tbe money was not paid involuntarily, and could not be 
recovered back, and that the decision of the Courts below should bo 
reversed and the suit dismissed with costs. 

“ I only wish to add that there is no contention, and I do nob think 
there could be any contention that this cdse comes iu under s. 15 of the 
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1888 Contract Act. But I do not wish to prejudice the question whether 

MAY 6 . under some circumstances a man who sets the Court in motion to attach 

. property in execution may not be said to detain nroperty. That question 

APPEL’ does not now arise.” 


LATE We are bound to say that we felt much pressed by the force of this 

Civil, judgment, the weight of which is considerably enhanced by the observations 
15 C^fi= Council in the case of Ham Coomar Coondoo v. Chundercanto 

13 lod. Jar. . 1 L 1* I 111 ^ s say, at page 50 : “ When it is urged 

217 ^ ^ claim should be decided upon general principles of justice, 

equity, end good conscience, it is to be observed, in addition to the con¬ 
siderations already adverted to, that tbe^e piinciples are to be invoked 
only in cases for which no specific rules may exist.” But upon a careful 
consideration of the judgment of Maekby, J., we think the learned 
Judge misconceived the basis of the plainiifl’s claim. It was not aclaim 
based upon contract pure and simple; it was not a claim to recover 
money paid under an agreemrut entered into by the plaintiff in conse¬ 
quence of ‘coercion" as defined by s. 15 of the Contract Act. 

If the case before Mapkby, J., and this case had been brought in 
fOngland when the old system of pleading was in existence, the plaintiff 
would have claimed for “ money payable by the defendant to ihe plaintiff 
for money received by the defendant for the use of the plaintiff." 

In Bullen and Leake’s Pleadings, 3rd Ed.. U, it is stated “ that this 
IS the most comprehensive of all the common counts: it is applicable 
whenever tl'e defendant has received money which in justice and equity 
belongs to the plaintiff, under circunisrances which render a receipt of 
it, a receipt by the defendant, [665] to the use of the plaintiff,” In 
Moses V. Macferian (2), Lord Mansfield thus speaks of the action for 
money had and received : "This kind of equitable action to receive back 
money which ought not in justice to be kept is very beneficial, and 
therefore much encouraged : it lies o’nly for money which ex cequo et hono 
the defendant ought to refund ; it does not lie for money paid by the 
plaintiff which is claimed of him as payable in point ot honour and 
honesty, although it could not have been recovered from him in any 
course of law, as on payment of a debt barred by the statutes of limita¬ 
tion, or contracted during his infancy, or to the extent of principal and 
legal interest upon an usurious contract, or for money fairly lost at play; 
because in all these cases fche defendaQb may retain it with a safe coo* 
science, though by positive law he was barred from recovering. But it 
money paid by mistake, or upon a consideration which happens 
to fail, or for money got through imposition (express or implied), or 
extortion, or oppression, or an undue advantage taken of the plaintiff’s 

situation contrary to laws made for the protection of persons under those 
circumstances.” 


Though Lord Mansfield's application of the principles thus laid down 
to the facts m Moses v. Macferian (2) has been held to be incorrect, the 
principles themselves have never been disputed. 

We think, therefore, that, though it may be that in an action brought 
m this country^ to recover money paid under a contract entered mto 
through coercion,” the coercion proved must be such as comes within 
the provision of s. 15 of tbe Contract Act (upon which point we ex- 
press no opinion) ; yet it does not follow that in the form of action we 


(1) 4I.A. 23 = 2 C, 233. 
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have to coDsider in this case that the “ coercion ” need oe of such a 
character. 

And further we are not prepared to say that the defendant’s conduct 
did not amount to “ a detainer of the plaintiff’s property to the prejudice 
of the plaintiff with the intention of causing him to enter into an agree- 
meot,” VIZ., an agreement to pay the defit of a third person. 

But we think the point in di-pute is conclusively settled by the 
case of Dooli Chand v. Ram Kishen Sivgh (1). It is [666] unnecessary 
to set out the facts of that case in detail: it is enougli to state tfiat the 
respondent, the purchaser of a mouzah, pa'd money into Court to prevent 
the sale thereof in execution of the appellant's decree, which hai been 
already satisfied. 

The Privy Council said: “The arguments at the bar were not 
directed to show tiiat there is any equity uuon which the appellant could 
retain this money: but the objections taken to the action were that the 
payment was voluntary, and that the remedy, if any, was in cho execu¬ 
tion proceedings. Their Ijordships think that there is no pretence for 
saving tlmt tlie payment was voluntary. It was made to prevent the 
Male which would oJlierwise inevitably have taken place of the mouzah 
whicii the respondents had uurchased, and was made therefore under 
comnulsion of law. that is, under force of these execution proceedings. 
In this country, if the goods of a third person are seized by the Sheriff 
and are about to ha sold as rbe goods ol th^ defendant, and the true ovvner 
pays money to protect his good.s and prevent the sale, he may bring an 
action to recover back the money he has so paid ; it is the compulsion 
under which they are about to be sold that makes the payment involun¬ 
tary : see Valpy v. Mauley ('2).’’ 

It was sought to distinguish that case from the present by pointing 
out that in the Privy Council case the appellant’s decree bad been already 
satisfied. 

In our judgment this fact is immaterial. It was sought also to 
impugn this decision upon the ground that the Privy Council bad not 
considered the eff-^ct of ss. 15 and 72 of the Contract Act. 

It may be that these sections were not relied on ; but looking to the 
fact that all the learned Counsel engaged in the case had practised in this 
country, and that two of the members of the Board had been Chief 
Justices of Bengal, we must assume that any argument based upon these 
sections, such as has been urged before us, was felt to be untenable. If it 
had been urged, we think the answer given would have been the one we 
have pointed out. 

Tbe appeal will be dismissed with costs. 

H. T. H. Appeal dismizsed. 


U)8I. A. 93«7C, 648. 


(2) 1 0. B. 594. 
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[667] APPELLATE CIVIL. 

Before Mr. Justice Norrts and Mr. Justice Beverley. 

Kartick Nath Pandey and others {Judgmeni-debtors) v. 
Tilukdhari Lall, for himself and as guardian op 
Sarundhari Lall, his minor brother (Decree-holders) * 

[18th May, 1888.] 


Executwn of decree-Sale of property covered by decree to Court tohich passed decree 
when property ts situate outside Us local jurisdiction at time of application-Civil 
Procedure Code {Act XIV of 1882), s. 2^8 (o—Jurisdiction 


A mortgage decree was passed directing ibe sale of certain property wholly 
situate witbin the local limits of the jurisdiction of the Court which parsed the 
decree. After the decree the district witbin which the property was situate was 
transferred and placed under the local jurisdiction of another Court The decree- 
holder then applied to the first Court for execution of the decree and 
thereupon the judgment-debtor objected that that Court had no jurisdiction to 
entertain theapplicatioD or to direct the sale of the propery. Held, that the 
Court bad authority to execute its own decree and bring the property to sale. 

Beld, further that 9. 223 \e) of the Code of Civil Procedure does not curtail 

the power of a Court to execute its own decree, but gives it a discretion cither 

to execute the decree itself or. on the application of the decree-holder, to send it 

to another Court for execution, and thereby extends rather than limits the 
Court 8 power. 


[R.,22B. 640 (645); 163 P.L.R. 1901; 39 C. 104 


(109| = 16 CAV.N. 402.] 


This was an appeal against an order refusing to stay execution of a 

decree which had been obtained by the decree-holders,respondents, upon a 

mortgage against the judgment-debtors, the appellants. At the date of the 

decree the whole of the property comprised in the mortgage was situated 

in the district of Monghyr, and within the jurisdiction of the Subordinate 

-Judge of Bhaugulpore, in whose Court the suit was instituted and the 
decree passed. 

After the decree was passed a Subordinate Judge was appointed at 
Monghyr and given jurisdiction over the district known by that name, 
and upon the application being made by the decree-holders to the Subor¬ 
dinate Judge of Bhaugulpore for execution of the decree, the judgment- 
debtors o^bjected that the Court bad no jurisdiction to execute the decree, 
inasmuch as the whole of the mortgaged property was situated within 
the jurisdiction of the Subordinate Judge of Monghyr. 

[668] That objection was disallowed bv the Subordinate Judge who 
delivered the following judgment:_ 

The decide in this case that directs the sale of some properties was 
passed by this Court. The properties are admittedly situate in the juris¬ 
diction of the Subordinate Judge of Monghyr, a jurisdiction constituted 
subsequent to the date of the decree. This Court, therefore, has now 
ceased to have jurisdiction to execute it. This brings the case under 
s. 649 of the Civil Procedure Code. 

The interpretation that has been put on that section by the ruling 
in Latchman Pundek v. Maddan Mohun Skye (1) gives the decree-holder 
in the present case the option either to take out execution from this Court 


ardin.uiA ^ 0 . 101 of 1888, against the order of Baboo G 

ordmate Judge of Bhaugulpore, dated the 25th of November 1887. 

(1) 6 C. 513. 
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or to apply for it direct to the Court of the Subordinate Judge of Mooghyr, 
The decree-holder has chosen this Court, and there is nothing to restrain 
him from making that choice. This application, therefore, is valid 
and will proceed. The objection of the judgment-debtor is rejected with 

costs." 

Against that order the judgment-debtors preferred this appeal to the 
High Court. 

Baboo Divarka Nath Chuch-rbulty, for the appellants. 

Mr. Evans and Baboo Bluihun Mohan Doss, for the respondents. 

The judgment of the High Court (Nokuis and BEVERLEY, JJ.) was 
as follows:— 

JUDGMKNT. 

This in an appeal by the iudgment-debbor under a mortgage decree of 
23rd December 1878, made by the Subordinate Judee oi Bhaugulpore. 
The mortgaged property, which by the decree is oniered to be sold, is 
wholly situated in the district of Monghyr. which district was formerly 
comprised within the local limits of the jiuisdiction of the Subordinate 
Judge of Bhaugulpore. Since the passing of the decree, however, it appears 
that a Subordinate Ju<lgo has been appointed at Monghyr with a territorial 
jurisdiction conterminous witli that district. .\n application liaving been 
made to the Subordinate Judge of Bhaugulpore to execute the decree and 
bring the mortgaged property to sale, the jiulginoot-debtor objected that 
[669] the property being now situated within the jurisdiction of the 
Subordinate Judge of Monghyr. the Subordinate Judge of Bhaugulpore 
had no jurisdiction to execute the decree and bring the property to sale. 
This objection was overruled by the Subordinate Judge, and the present 
appeal has been brought against that order. 

It is contended.//rsi, that the Subordinate Judge of Bhaugulpore 
had no jurisdiction to entertain the application . and, secondly, that, even 
if he could entertain the application, he had no jurisdiction to direct the 
sale of the property. 

On the first point, we think it clear upon the authority of the case 
cited by the lower Court Latchman Pundeh v. Mnddan Mohun Shye fl) 
that the Subordinate Judge of Bhaugulpore had jurisdiction to entertain 

the anplication. , . 

We are further of opinion that, in the present case, he also had juris¬ 
diction to execute the decree. In supnort of the apnellant’s contention, we 
have been referred to the cases of Maseyk v. Steel iC' Co. (2) and Shurroop 
Chunder Gooho v. Ameerunntssa Khatoon (3). Neither of those cases 
is precisely in point, inasmuch as in both of them some portion of the 
property was admittedly situated within the jurisdiction of the Court 
which made the decree, whereas in the present case none of the property is 
now situated within the local jurisdiction of the Subordinate Judge of 
Bhauguloore. So far as they decide anythiog. however, those cases are in 
favour of the respondent: for in both cases it was decided that the Court 
which made the decree had power to execute it. It is true that in the 
latter case cited, Field, J., remarked : “ The case of course would be very 
different if the property consisted of different taluks or different revenue- 
paying estates, the whole of any one or more of which was situated within 
(anotberlbhe Furreedpore district.'’ This, however, was nob the case 
before him, and we canoot regard the remark as carrying any greater 
weight than an obiUr dictum. The ca se of Maseyk v. Steel £ Co. (2) was 

(1) 6 C. 613. (2) 14 c. 661. (3) 8 C. 703. 
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decided on the principle that a Court which has jurisdiction to make a 
dociee for the sale of mortgaged pronerty has also jurisdiction [670] 
to execute Its decree and bring the property to sale. We think that 
that IS a correct principle of law, and. as shown in that case, it is in 
accordance with the practice on the Original Side of this Court. On 

o7 Mr TnsH® been placed upon certain remarks 

affected the decision of the case before him. and wa do not, therefore 
feel ourselyas pressed by them. Mr. Justice Ghose sa^ that S 
concurs geuerally in the judgment pronouuced by the Chief Justice; 
and he further remarks as follows: "Now it seems to me that if the 

jurisdiction to entertain the suit in 
respect of the whole of the properties comprised in the mortgage-deed 

lliss t r ■“ execution of that decree! 

tsilaf I ^ shown that that authority has been taken away or cur¬ 
tailed by any of the provi.ions of the Civil Procedure Code." In 
the present case, as m that case, s. 223, clause (cl, is relied on as 

souiM '” Th^f authority. \Ve are of opinion that this contention is un- 
sound. That section begins by laying down the general proposition that 
a decree may be executed either by the Court which passed it or by the 

contained Jnd ‘tV" provisions thereinafter 

contained and the section then goes on to say: “The Court which 

passed a decree may, on the application of the decree-holder, send it for 

execution to another Court, if the decree directs the sale of immoveable 

nlsLTft " W® ft® l“?h' of the Court which 

passed it. We think that the use of the word may ” in this clause does 

far red bVir^ '™" its own d rte 

1 or t gi^es it a discretion 

trsendlt ®th ® O'- on the application of the deeree-hoUer, 

CO send it to another Court for execution. 

the ColrtTnr '“j o=“o°sion rather than a limitation of 

™ut in r®'®' for the sake of convenience. In the 

Siurt t^ex J t f i''^' ‘‘“'ght sometimes be inconvenient for the 
thZnnh-n r r' ? therefore, gives it power, on 

[671] fir exec, ?' to anotLr Court 

Cour had t^e fo '"“u f" ““’o, aud the 

decision refeired to any other section of the Code or to any 

and unon fho ” ^VP^®***position contended for bv the appellant, 

masrtherMor''f Oo H) we 

authori^^ Subordinate Judge of Bhaugulpore bad 

to bring to Rriln m ^ of his own Court, and in execution thereof 

The annprir^ ^^°°gbvr district. 

■tne appeal is dismissed with costs. 

H. T. H. 

Appeal allowed. 


(1) 14 C. 661. 
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15 C. 671. 1988 

CRIMINAL REVISION. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and CRIMINAL 

ilfr. Justice Tottenham. REVISION. 


GUNGA ChUKDER Sen and others {Petitioners) u. GOUR Chonder 13 C. 671. 

Banikya {Opposite Pariij).* Uth July. 1888.] 

Criminal inliwtidaiiou —Penal Cole (ic/ \LV of 1860). s. 50-3. 

The threat referred to in s. 603 of the Penal Code must be a threat com¬ 
municated. nr uttered with the mtention of its being communicated, to the 
person threatened for the purpose ol inlluencing bis mind. 

The prisoners in this case were charged by one Lour C hunder 
Banikya with having coinmitted. on the 28uh Aughran 1294, an odenee 
under s 503 of the Ponai Code. 

The evidence in the case disclosed chatGour Chunder had purchased 
a ryoti holding from a tenant of the three accused, who were talukdars. 

The accused objected to this purchase, and threatened, unless the land 
was given up. to beat the comoUinant and burn down his house. The 
particular nccasioo on which the offence was committed was on the 28th 
Aughran 1294. when all three accused uttered this threat in the presence 
of certain persons who deposed to the fact, and further deposed that the 
[672] complainant was not present on that occasion. The evidence given 
by them did not show in any way that the accused had intended that the 
threats used should he communicated to th^ complainant. 

The Deputy Magistrate of Nowakhali conviefed the accused and 
sentenced them to six months’ rigorous imprisonment. This conviction 
was unheld by the Sessions Judee, who. however, reduced the sentence to 

one of six months’ simple imprisonment. 

The prisoners »hen obtiiine<l this rule calling upon the complainant to 

show cause whv those ordo's should not be set aside. , c \ 

Baboo iJmbica Charan Bose (with him Baboo Aukhil Chunder Sen), 

in support of the rul**. contended that, inasmuch as the throat had not 
been uttered in the presence of the complainants, the accused could not he 
convicted of an offence under s. 503 of the Penal Code 

The Deputy Leynl Remembrancer (Mr. Kilby) to show cause. 

JUDGMENT. 

Petheram. C.J. —This is a rule which has been obtaine 1 for the 
purpose of ravisiog a conviction of three men for an offence under ss. 503 
and 506 of the Indian Penal Code, that is to say. for the offence of ha^ng 
threatened the complainant within tlie meaning of those sections. The 
charge is a charge of having thivacened him on the 28th Aughran 1294 
and in support of that charge two witnesses are called who speak to what 
took nlace on that occasion. 

The facts of the ca«e up to that point are theso: that the comi-lamaDt 
had purchased a ryoti tenure within the limits of the accused’s zemm- 
dari, and the accused disliked his being there, and apparently, from vvhat 
the witnesses sav, they intimated their dislike of that to them. Two 
witnesses say that on that day they were at the bouse of the accused. 

Revision No 176 of IHBfl against the order passed by W.H M Gun. 

E^q., Sessions Judge ol Nowakhali. dated the 9ib of May 18P8, confirming the order 
passed by Baboo Probhat Nath Roy. Deputy Magistrate of Nowakhali, dated the 80th 

of April 1888. 
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1888 when a jjcada of tlieirs came and told them that the comolainant, notwith- 
JTJLY i. standing -what they had done, was still in the place and was still taking 

Pptvtv.t on land, upon which the accused said that tbev 

CRI.,II^AL would heat him and set fire to his house. Assuming that to be true the 

RfA'TSION. question is. wlietiier that is a threat within the meaning of the section 

15 C 671 M clefires the offence is s. 503. and it is in 

these wor(5.s: Ahoevor threatens another with anv injury to his person 

reputation or property, or to the person or reriitaticn of anv one m whom 

that person is interested, with intent to cause alaim to that nerson. or to 

cause that person to do any act which he is not legally bound to do.or 

to omit to do any act which that person is legally entitled to do as the 

means of avoiding the execution cf such threat, commits criminal intimi- 
dation.” 

ft is clear that the gist of tho offence, as defined in that section, is 
the eflect which the threat is intended to have m on the mind of the per¬ 
son threatened,and it isequally clear that before it can have anv effect upon 
his mind it must be either made to him by the person threatening or 
communicated to him in some way. In this particular case there is no 

suggestion that the threat was made to the person threatened. All that 

happened was, that in tho presence of some persons the accused used 
tiho wouls \ have quoted in their house. In one sense those words 
amount to a very bad threat, but there is no evidence on the face of them, 
and there is no other evidence, that they intended that the words 
should be communicated to the complainant for the purpose of influenciog 
his mind. It scorns to us that tho evidence in the case falls far short 
of establishing the offence defined by this section, which is, in our opinion, a 
threat communicated or uttered with the intention of its being comniuni- 
cated to the person threatened for the puimese of infiuenciug that man's 
mind. In this case there i^ nothing whatever to show that it was the in¬ 
tention ot the accused that the threat should be communicated to the com¬ 
plainant. The complainant himself was called, and he does not say that he 
e^el aeaid this i articular tiireat. Though he speaks of a threat uttered 

on some other occasion, he aces not say that the threat which is the 

subject of this charge was ever communicated to him or that he ever 

heard it. I nder these circumstances we think that there is no evidence 

cf an otience iiavmg been committed under this section and that this rule 
must be made absolute. 

Bvle absolute. 

15 C. 674 = 13 Ind. Jur. 104. 

[674] APPELLATE CIVIL. 

Before Mr. Justice .Xorris and Mr. Justice Beverley. 

Kedar Nath Chattkr.ii {Defendant No. IJ n. Rakhal 
Das Chatter,II and another {Plaintiffs).- [9th July, 1888.1 

^‘ P>ocedure Code (Act XlV of 1882), 

or / ^ title to vroperty thesubkcl^mat. 

ter of claim vi c.reciition proceedings. ' juyyec. 

a party agaiust whom an order is made 
uiLMning of that term as used in s. 2S3 of the Code ot Civil Procedure 

MadhA^rhllT against the decree of BaS 

Ansu.t Burdwan, dated the 27 th of 

dSIh, 25th of Jeer'’ 
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so as to preclude hU inslItutioR a suit alter the lapse of one year from thc^ date 
of such order (tbo period of limitation prescribed by art 11, scb. 11. Act XV of 
1877) to establish bis title to. and to recover possession of, the property which 
ha« been the subject-matter of a claim iu execution procoeding*', and in respect 
of which an order lias been made under s. 280 of ibo Code. '» 

G, in execution of a decree, attached certain immoveable property belonging to 
the plaintiff, whereupon 5 preferred a claim, and on tbo lOtb March ISrtl got 
the attachment removed. On the vOth July LSSl li sold the property to A*. In 
1602 G instituted a suit against B to set aside the order of tbo lOtli March, 
1801. and to have it declared that the property was liable to attachment as be- 
longiDg to the plaintiff. A' was not made a party to that suit, and it was even¬ 
tually compromised between G and B, the plaintiff's title being admitted G 
thereupon again attached the property, and was met by a claim preferred by K. 
which was allowed on the ISlbAugust 1800. G tben brought another suit against 
A', to obtain relief similar to that claimed in bi<snit agaiost B, but his suit was 
dismissed on the 17th February I8 b 5. On the 25th September 1885 tbe plaintiff 
instituted a suit against G, B and A*, to obtain a declaration of his title to. 
and to recover possession of. the property. It was contended that the suit was 
barred by limitatiou, being governed by art- 11, scb. II of Act XV «'{ 1877. in¬ 
asmuch as it was brought more than one year after the date of tbe order of the 
15th August 1883. 

fiel'i, that the suit was m-i such a suit as wa-. contemplated by s. 283 of the 
Code of Civil Procedure, not being one lo establish any right, which was the sub¬ 
ject-matter of the liiigaiinn in the exc-'iinon proceedings, and that consequently 
the provisions of art. 11 did not apply to it and it wa' not barred by limitatiou. 

[P.. 3C.L.I. 381 (383) ; 15 M.C.C. <R. 89; R.. 13 M. 3r.6 (368): 17 B 020 (631) ; 22 
B. 875 <8811 : 25 M. 721 (723.=*li M.L J 411 : U.B K. 11892-1896). Vol. II. 
458 (461) ;34 M 633 = 8 M.L T. 417 = 8 Ind- Gas. 167.] 

[675] In this case the plaintiff.-? sued to have their right and title to 
certain iinmoveablo property declared and to recover possession thereof, 
and five separate persons weie made defendants to the suit, viz., No. 1, 
Kedar Nath Chatterii : No. '2, (lour Kishore Ghose; No. 3. }3oidya Nath 
Pal: No. 4, Sreemutty Bighoremoni Dasi ; and No. 0, Kedar Natli Pal. 

The main facts in tlie case inotepal for the purpose of this report, 
which were not disputed, were as follows :— 

Defendant No. 2, (jour Kishore Ghoso, who had obtained a decree 
against the plaintiffs, attached the nroperty. the subiect-matter of this 
suit, whereupon .Icfen.dants Nos. 3. 4. and o. who were in the same inter¬ 
est. preferred a claim, and on the lOtli Marcli 1S81 succeeded and got tbe 
attachment remov’ed- On the 20th-July 1881 defendant No. 3, purport¬ 
ing to act for himself, and defendants Nos. 4 and 5, sold the property to 
defendant No. 1, Kedar Nath Gliattorji. In 1882 defendant No. 2, Gour 
Kishore Ghose, having so failed in his execution proceedings, instituted a 
suit against defendants Nos. 3, 4 and 5, who had succeeded in their claim, 
for a declaration that the prouerty was liable to attachment as being the 
property of the plaintiffs. That suit terminated in a compromise by 
which the plaintiffs’ title was admittoi. Defendant No. 1, Kedar Nath 
Chatberji, was not made a party to that suit. 

After the teruaination of that suit Gour Kishore Ghose again 
proceeded bo attach the property in execution of his decree against the 
plaintiffs, whereupon defendant No. 1, Kedar Nath Chatterji. preferred 
another claim, setting up his purchase of the 20th July 1881. This 
second claim was allowed on the lOth August 1883, and thereupon 
defendant No. 2 brought another suit against Kedar Nath Chatterji to 
set aside tbe order allowing his claim, and to have it declared that the 
property was liable to attachment by him. This suit was dismissed on 
the I7th February 1885 as the result of a compromise made out of Court. 


1888 
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13 lod. Jur, 
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^The plaintiffs then instituted the present suit on the 25th September 
1885 to recover nossession of the property, setting out the above pro¬ 
ceedings, and alleging that defendants Nos, 1 and 2 had fraudulently 
colluded together in settling the suit [676] which terminated on the 17th 
tehruary 1885, and that defendant No. 1 had dispossessed them of the 
property. 

De endant No. 1 alone contested the suit. 

He denied the plaintiff’s title and the collusion charged, and amongst 
other pleas contended that the suit was barred by limitation. 

The only issue raised in the case material for the purpose of the appeal 
was that of limitation. 


The Munsif decided the case in favour of the plaintiffs both on the 
merits and on the que^tion of limiration, and gave them a decree. On the 
latter point be held that the plaintiffs had proved possession within twelve 
years of suit, and apparently, though not specihcally, held that twelve 
years’ limitation was the period applicable to the facts of the case. 

Against that decree the defendant No. 1 appealed, and the Subordinate 
Judge agreed with the findings of the lower Court upon the merits, and 
also that the suit was not barred by limitation, and accordingly dismissed 
the appeal. 

Upon the question of limitation the judgment of the Subordinate 
Judge was as follows :— 


It is contended that as the nlaintiffs were the judgment-debtors in 
the execution proceedings in which this appellant intervened under s. 278 
of the Procedure Code, thev must be regarded as parties to that claim case, 
and thev were bound to institute this suit within one year from the date 
of the adverse order in the claim, that is, the 15th August 1883. .This 
suit is governed by the provisions of art. IL of sch. II of the Limitation 
Act, XV of 1877, and as it has been instituted more than one year after 
that date, it is barred by limitation. 

I think, however, that plaintiffs cannot be regarded as parties to 
that claim case, though they were certainly parries to the execution pro¬ 
ceedings. Ido not refer here to the practice of our Courts, where a claim 
under s. 273 and the following sections for all intents and purposes is 
treated as a separate case in which the decree-holder and the claimant 
are the onlv parties. Under the old law, s. 246. Act VIII of 1859. there 
was a provision to summon the judgment-debtor: cons^’quently when he 
was so summoned he could ho regarded as a party. [677] Thera is no such 
provision in s 278 and the following sections down to s. 282. The decree- 
holder cannot also be regarded as his representative as his interest is 

limited. This was the view taken in the case of Shioaptx v. Dod 
Naqnya (1). 

There is a stronger ground than the above for holding that the provi- 
^ons of art. 11 are not applicable to this case. In the case of Buhshi 
Mam Pergnsh Lai v. Sheo Pergaak Tewari (2) it has been authoritatively 
laid down that the suit contemplated by s. 283 is a suit which may be 
brought by the unsuccessful party in a proceeding under ss. 280, 281 or 

282 to establish a right to the property in dispute, which right was the 
subject matter of litigation in the execution proceedings. 

Let us then see whether the subject-matter of litigation in this suit 
IS identical with that in the last claim case. There the decree-holdfl^ 

(1) 11 B. 114. (2) lao. 453. 
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sought to enfouca his right co sell tho property as beloneing to the judg- 
meot-debtor, and the claim mt sought to g^t the attachment removed oq 
the ground that it belonged to him. In this case the plaintiffs seek to 
recover possession on proof of their tide. Recovery of possession vvas no 
one’s case in that proceeding. 

“ I think, therefore, that this is not a suit against an order under 
s. 280, and is not therefore based upon the provision ^ of s. 283, to which 
alone arr. 11 of the secon I schedule. Act XV of 1877, apulies. The plea 
of special limitation is therefore groundless.” 

Tne defendant Kedar Naih Chatterji now preferred this second 
appeal to the High Court. 

Baboo Lai Mohan Dan (for Dr. Troylokij Nalh Mitter), for the 
appellant. 

Baboo Mohesh Chunder Chowdhry and Baboo Tarapodo Choiodhry, for 
the respondents. 

JUDCniBNT. 

The judgment of the High Court (NORRiS and Beverlky, JJJ was 
delivered by 

Beverley, .J.—The facts out of which this case arises are as 
follow :— 

Defendant No. 2. in execution of a decree against the plaintiffs, 
attached tho property now in suit, whereupon defendants Nos. 3 to 
[678] 5 preferred a claim, and succeeded, on the lOth March 1881, in 
getting the attachment remov’ed. On the 20th July 1881 defendant No. 3 
sold the property to defend int No. 1, who is the appeflanb bffora us. In 
1882 defo'idant No. 2 instituted a regular suit for a declaration that the 
property was liable to attachment. To that suit the appellant was no 
party. It apuears to h-ive been decided on 2f)tb Januarv 1883 in terms 
of a compromise by which plaintiffs’ ti'lo to tlie property was admitted. 

Defendant No. 2 then pro'^e^led t) attach the property afresh, and 
this time he was mot by a claim on the part of the appellaut, which was 
allowed on the 15th .\ugu8t 1683. 

Defen lant No. 2 tliereupoo brought a second suit to sot aside the 
order in that claim case, and that suit was dismissol on the 17th of 
February 1885. 

The plaintiffs then instituted tlie present suit on the 25th Sepfember 
1885 to recover possession of the property on the strength of tlioir title. 
Tlie only questiou with which we are concerned in the present appeal 
is whether or not the suit is barred bv limitation by reason of its having 
been instituted more than one year after the 15th August 1883, the date on 
which the apuoUant's claim was allowed. 

Both tho lower Courts have held that it is not so barred. 

By art. 11 of the second schedule to tho Limitation Act of 1877. a 
suit by a person against whom an order is pissed under s. 260, 281 or 282 
of the Code of Civil Procedure, to esVibiish his right to the property com¬ 
prised in the order, must be brought within one year from the date of the 
order. In the present case the order of the 15th August 1883 was an 
order under s. 280 of the Code. If, therefore, the plaintiff was a person 
against whom that order was made, the present suit would seem to be 
barred under the article of the Limitation .^ct above referred to. 

Now the right to bring a suit to contest an order under s. 280 is given 
by 8. 283, which runs as follows : “The party agiinst whom an order 
Qnder a. 280, 281 or 282, is passed may institute a suit to establish tbe 
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right which he clairas to the property in dispute, but, subject to the result 
of such suit, if any, the order shall be conclusive.” The question is, was the 
plaintiff a party against whom the order was made in the claim case, and is 

[679] the present suit a suit to establish the right which he claimed io 
that case? 

No doubt in one sense the plaintiff, who was the judgment-debtor 
in the execution proceedings in which the claim was preferred, was a party 
to those proceedings, and the order was so far made against him that it 
adjudicated the question as to whether he was or was not in possession of 
the property at that time. 

But if the section be construed strictly, as we think it must be 
construed, it seems to us that no order was really made against him 
under s. 280, and that the present suit is not governed by art. 11 of the 
Limitation Act. 

When a claim is preferred to property which has been attached as the 
property of the judgment-debtor, the contest is really between the decree- 
holder who asserts that the property is liable to attachment, and the 
claimant who alleges that it is not in the actual or constructive possession 
of the judgment-debtor, and therefore not liable to attachment. And the 
order made in such a case is cither that the property be released from 
attachment as not being in the possession of the judgment-debtor {s. 280) 
ortbat the claim be disallowed, the property being found liable to attach¬ 
ment (s. 281). Id a sense the order in either case may be said to be 
against the judgment debtor; in the one case it declares that the property 
is not in his possession : in the other it declares that it is liable to attach¬ 
ment and sale. Butin neither case does it affect his right or title to the 
property, and in point of fact it is an order to which ha need bo no party, 
as it may be made behind his back. 

Then, if we turn to s. 283, we see that the suit there referred to is a 
suit to estihlish the right which is claimed to the property lo suit, that is 
to say, tlie right which is claimed in those proceediogs, being on the one 
hand the right to have tire property attached and sold in execution 
and on the other the right to have it released from attachment. The 
words of the section are not the right to the property ” meaning the 
tir.Ie to the property, but ” the right, which he claims to the property” 
which, we take it, means the right which is claimed in that proceeding 
in respect of the property”—that is, as we have said, the right to 

[680] have it sold or the right to have it released from attachment. That 
tnis is so is clear, we think, from the fact that the decree-holder has no 
right or title in the property attached, and could not sue to establish any 
such right. What he claims and what he may sue to establish is the 

light to have the property declared to be liable to attachment and sale io 
execution of his decree. 

^ The learned pleader for the appellant has relied upon the case of 
hcticlom Parengaryprom v. Tayanharry PaTameshwaren Nambudry (l)^ 
in which a Full Bench of the Madras High Court held, under the 
similar provisions contained iu s. 246 of the Civil Procedure Code of 
1859, that the judgment-debtor was a person against whom an order 
might be made under that section The correctness of that deoision, 
however, has been doubted, and we have not been referred to any 
reported case in which it has been followed. On the other hand, 
several cases have been cited to us in which it has been held that 


(1) 4 M.H.C. 472. 
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judgment-debtor was not a party against whom the order was made in 
the claim case, and that he was therefore not bound to bring his suit to 
establish his title to the property within one year from the date of the 
Qi-der —Cheriyarakel v. Vayaka Paramhath Imbtchi Amviah {i), Imbicki 
Koya V. Kakkuniiat Upakki (2); Nitta Kolita v. Bishmiram Eolila (3): 
Uannu Lai v. Harsukh Das (4) : Shiuapa, v. Dod Nagaya (5). In most of 
these cases the case of Netietom Parengayprom v. Tnyanbnrrij Paramesh- 
tca.rcn Nambud>-y (6) was referred to, but the Court declined to follow it, 
and held that a judgment-debtor cannot necessarily be regarded as having 
been a party to the investigation against whom the order was made, but 
that it must depend upon the facts of each case. In the case of 
Cheriyarakel v. Vayaka Pnrinbalh bnhichi Ammak (1), Morgan. C.J., and 
Holloway, J., went so far as to say that but for the Full Bench decision 
referred to. they would have had great difficulty in saying that the judg¬ 
ment-debtor was a party to the order at all. 

[681] There are certain remarks in the case of Bukshi Bam Pergash 
Lai V. She.o Pergash Tewnri (7) wliich go to support the view we take 
of the meaning of a. 283. In that case Mr. Justice Mitteh said : “Under 
this section the decree-holder wlio fails in a proc 0 e<iing between him¬ 
self and a claimant under s. 280 of the Code of Civil Procedure may 
institute a suit to establish his right to the property wliicb ho claimed 
in the proceeding before the execution Coun, viz., tire right to attach and 
sell the property which was claimed by the claimant in satisfaction of 
his decree. That is, in our opinion, the correct construction of art. 11, 
which refers only to suits contemplated by s. 283. That being so. the 
question which calls for decision in this case is, whether the present is a 
suit which comes within the purview of s. 283. Ic seems to us that the 
suit contemplated by s. 283 is a suit which may be brought by the unsuc¬ 
cessful party in a proceeding under ss. 280, 281 or 282 to establish a right 
to the property in dispute, which right was the subject-matter of litigation 
in the execution proceedings." 

In the present case we are of opinion that the suit is not such a suit 
as is contemplated by s. 283. Ir- is not a suit to establish any right which 
was the subject-matter of litigation in the execution proceedings. It is a 
suit to establish the plaintilf s title to the property in respect of which the 
claim was preferred, but that title was not the subject of those proceedings, 
Dor was it affected by the order made therein. 

For tbese reasons we dismiss this appeal with costs. 

H. T. H. Appeal dismissed. 


(1) 6 M.H.O. 416. (2)1M. 391. (3) 2 B.L.R. Ap. 49. 

(4) 3 A. 233. 15) 11 B, 114. (6) 4 M.H.C. 472. (7} 12 0. 453. 
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Before Mr. Justice Bigot and Mr. Justice Eampini. 


JOGENDRO CnUNDER GHOSE AND ANOTHER (Plaintiffs) V. DWARKA 
Nath Karmokar and others (Defendants).'- [16tih May, 1888.] 


Notice to Quit^Service of notice to quit by registered letter. Sufficiency of. 



Wht re a notic-^ to quit was seat by a registered letter, the postiog of which was 
provol, and which whs produced in Court in the cover iq which it was despat¬ 
ched, that cover containing the notice with an eodor.^ement upon [6821 it pur¬ 
porting to be by an officerof tbe Post Office staling ihe refusal of the addriee 
lo rereiv.. the leitcr; Held, that Ibis wa^ sufficient service of notice LooU Ali 
AJeah V. Pearee Mohun Boy (1) and Pnpillon v. Brnnlon (2) referred to 


17 C.W.N. 1073 (10751 
134 (137) : 35 B 2l3 
31 P.VV.R. 1903 ] 


■Wina. Las. 363 (3R5l; R,. 13C P.L R. 74 (77) - SOWN 
13Bom.L.R 323 = 11 Ind. Gas. 351; D., 7 c’LJ.’25li 


S('IT for recovery of khas possession and for damages. 

JogenHro Chunder Ghose and another, the olaintiffs, alleged that 
Khotrtmoni Dasi, deffiuUnt No. 3, held a tenuie consisting of three 
biglias of land : that the tenure was not transferable, and that she had no 
right of occupancy therein : that Hera Chand. her husband and predecessor 
m title, had granted a mourasi potuli to Dwarka Nath Karmokar and 
Durgachurn Karmokar, defendants Nos 1 and 2, who had excavated a tank 
and had also so deteriorated the condition of the land that it was no 
longer fit for cultivation. The plaintiffs, accordingly, praved for khas 
possession by ejectment, and Rs. 300 as damages. The defence set up 
was that the nlaintitfs were estopped by their own conduct; that tbe suit 
was not maintainable, as notice to quit was necessary, and no notice bad 
been served ; that the tenure was a transferable one: that defendants Nos. 
1 and 2 were in possession by virtue of the mourasi pottah granted to them 

by Hera Chand; and that therefore the plaintiffs were not entitled to 
damages or to khas possession. 

The suit was dismissed by both the lower Courts on the sole ground 

that notice to quit being necessary and not proved, the suit was not main¬ 
tainable. 


The plaintiffs appealed to the High Court. 

Mr. Woodrofle. Baboo Hem Chunder Banerji, Baboo Bask Behary 
Ghose and Baboo lima Kali Mukerji, for the appellants. 

Baboo Guru Das Banerji and Baboo Karuna Sindahu Mukerji, for the 
respondents. 

Mr. Woodroffe, on the question of service of notice, cited the cases of 
Papillon V. Brunton (2) and Loot/A U Meah v. Pearee Mohun Boy (l). He 
also referred tos. 16. cl. (b) of the Indian Evidence Act, 1872, and pointed 
out that there was evidence of service of notice. 

[683] The judgment of the Court (Pigot and Rampini, JJ.) was as 
follows:— 


against the decree of Baboo 
Khulna. dateiMbe 301 h of Apnl 
thfsth^of Bhoobun Mohun Ghose, Munsif of Satkhira, dated 


(1) 16 W.R. 223. 


(2) 6 H. & N. 518. 
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JUDGMENT. 

Id this case the service of the notice, which it was sought to effect 
personally upon the defendant Khetramoni Dasi, was not proved in the 
opinion of the Courts below, they disbelieving the assertion of a Maho- 
medau witness who deposed to having actually handed the notice to the 
party to be served, she being a puidana.'ihin woman. The service of the 
notice in another form was, however, proved, having been ellected by a 
registered letter, the posting of which was proved, and which was produc¬ 
ed in Court in the cover in which it was despatched, that cover con¬ 
taining the notice with an endorsement upon it piirponing to be by an 
officer of the Post Office stating the refusal by the defendant to receive 
the document. Upon the cases cited before us— Loot/ Ali Meah v. Pearce 
Mohun lioij (1). and Paptllon v. Brunton IS-’,—and having regard also to 
s. l6, illustration (6) of the Evidence Act, wo think that only a captious 
doubt could lead us to regarn that service as insufficient. The 
case was dismissed in both Couits on tlie sole ground that 
the notice being necessary and not proved the plaintiff could not maintaiQ 
the suit, Other mutters appear to have been gone into and largely dis¬ 
cussed,—one, that under the circumstances a notice was not necessary 
inasmucb as the defendant No. 3. Kh‘»trumoni Da.si, having, by her acts, 
repudiated the relation of landlord and tenant existing between her and 
the plaintiff', became thereby a tiespasser, and that in this suit notice was 
therefore unnecessary. Now, having decidtd that notice was duly given, 
we consider it unnecessary to decide wlieober a notice vtas necessary or 
not. and we express no opinion upon tliat question at all. It musr. be 
treated as not dfccide<l upon this appeal or in these proceedings. It is 
important, however, to record this in our judgment, becuuso manifestly the 
case between the parties was not completely gone into, and it is desirable 
that nothing should be said here which would at all interfere with what is, 
we think, the right of the parlies to have on remand, viz., a complete 
enquiry into all mutters legitimately arising in the suit—and amougst them 
[684] this question may bo one—without a decision of tliose matters 
being in any manner prejudiced or affected by such opinion as may have 
been come to by the lower Courts during the preliminary enquiries 
that have as yet alone taken place in this litigation. We, therefore, set 
aside the decrees of the lower appellate Court and the origioal Court. 
We find that the defendant, Kheuamoni Dasi, was duly served with 
notice (Exhibit 2 pub in.) We leave for future argument the question 
whether or not the notice was, in its terms, a proper ono, limiting our¬ 
selves to holding that the service of ib is esbablished, and we remand the 
case to be re-tried by the original Court upon the whole facts as appear 
in the pleadings. The parties will be at liberty to adduce such further 
evidence as they may be advised to bring. The costs of all the Courts 
will abide the result. 

C. D. P. Appeal allowed and case remanded. 
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PRIVY COUNCIL. 

Present: 

Lord Ilobhouse, Lord Macnaghten, Sir B. Peacock, and Sir E. Couch. 

[0)1 appeal fro)n the High Court at Calcutta.] 


Maho.med Buksh Khan and others (Defoidants) v. Hosseini 

' Biri and others (Plaintiffs). 

[9th, 10th, 11th and loth February, 1888.] 


Issues — issues—Undue influence—Mahomedan law of gift —Possmionnot 
di hvered at the lime, but afterwards obtained — Mushaa, mixed, or common pro. 
■ptrtji, with shares undistinguished. 

The oxecutioD of a bibanama bavins been denied by the plaintifi, a Mabome* 
dan widow and purdi^nfishin, in a suit brouebt by her to hate it set aside ag 
fabricated she also alleged that undue influence had been exercised upon ber. 
It was decided upon the evidence that the iiistrumeat was genuine, having been 
executed by her of her own free will. 

The above questions being inconsistent with one another, tbe latter should 
not have been admitted to torra part of ao issue together with the former. 

On an issue of undue inHucnce, rightly raised, a Court should consider whe¬ 
ther tbe gift in question (n) is one which a rigbt>mindcd person might be ei* 
pected to make ; ( 6 ) is or is not an improvident act on tbe donor's part; (c) is 
such as to have required advice, if not obtained by the donor; and (d) whether 
tlic intention to make [685] the gift originated with tbe donor, the principles 
being always tbe .came, alth ough tbe circumstances may differ. 

The bibaoama gave an undivided share in mokurari and zemindar! holdings, 
besides other property not reduced into possession, the whole of which bad, a-sft 
matter of title, devolved upon the donor as a member of a family of which tbe 
donees were also members. 


Held, that the bihanaraa did not infringe the Mahomedan doctrine of mushaa, 
as an attempt to make a gift of an undivided share in property capable of divi* 
sioD ; it having been settled that one of two sharers may give his share to the 
other before division, whence it followed that one of three sharers might give 
his share to the other two. .4mec«a Bibi v. Zeifa Ci6i (1) referred to and 
approved. 

Held, also, that as tbo donor had done all that she could do to perfect the 
contemplated gift, which was attended with complete publicity, and as tbe 
donees had afterwards obtained possession, the fact of the donor’s having been 
out of possession, and therefore not having delivered it, did not. of itself, in¬ 
validate tbe gift. In regard to the principle and the analogy in other sysleo® 
of law to be found in tbe cases relating to voluntary transfers (where, if the 
donor should not have done all that bo could have done to perfect his inteodM 
gift, he cannot be compelled to do moref tbe Hindu case of Kali Das 
Lai Pundit (2) was referred to. 

[F., 14 Bur. L.R. 65 (66); 10 Bom. L.R. 494 (495); 8 lud. Cas. 38 = 15 C.W.N. 32fi: 
3 Ind. Cas. 330 = 12 C.LJ 115: 18 A. 1 = 15 A.W.N. 123; Expl.. 5 L.B.B. 251: 
23 B. 682; Appl,.8 Ind. Cas. 717 (720); 14 A. 8 = 11 A.W.N. 21 : Coniroented 
upon. 34 C. M'F.B.) = 4 C.L.J. 437 (439) = 1 M.L.T. 364 = 11 C.W.N. 20; B- 

7 Ind Cas. 166=12 C.L J. 357 : 20 Ind. Cas. 236 : 13 M. 549 ; 24 M. 5l3»lt 
H.L-J. 227 (232) ; 30 M. 519 = 17 M.L.J. 562 (564)=Q M.L.T. 522 ; 19 B. 323: 

8 Bom. L.R. 921 (928) ; 13 B. 352; 17 B. 486; 27 B. 31 ( 39 ) =4 Bom. L.R-754: 
7 C.L J. 387 (394); 21 A. 165 ; L.B.R. (1893 -1900). 445; 35 M. 120=U W- 
Cas. 993 (997): 12Bom. L.R. 53 f63)=5 Ind. Cas. 633 (635); 86 P.R- ISW* 
171 P.L.R. 1910 = 130 P.W.R. 1910 = 8 Ind. Cas. 307; 13 O.C. 347*8 Icj- 
Cas, 717 (718); 1910 L.B.R. 251 (255) = 9 Ind. Cas. 469 (470); 18 

282 (289) = 2l Ind. Cas. 985 ; D., 14 M. 172 ; 18 A. 125 = 16 A.W.N. 1-] 
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(1) 3 W.R. 37. 


{2) 111.A. 218 = 11 C. 121. 
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Apim^al fi'cm a decree (12tli Sepfotiibor 1^81) ot the iligh Court, 
reversinp a decree (7tli October i8!^2) of tho Subonlinale -ludjifi of G^a. 

The suit giviuR rise to this appeal was coinmouced ljy a Mahoniedan 
widow, a purda nasliiu, who died sliortly after, and it was ct)nliniied by 
her iieirs. ThcipiosLions now raised were: Fir^t. us to the actual execution 
of a iiibanama by her, she liaciiiR both denied tlio ni ikiiiR of tho instru¬ 
ment, and also alleged coercion, and other undue inlluence, to havo been 
exercised upon her; and, secondly, wheoher the hihi. if made, was a nilt 
of property so sulliciently ascertained and divided as to bo valid by 
Maliomedan law : and, thirdly, whether, if tlie Rift had been made, the 
loriuircmeiits of that law liad been fulfilled lu' possession followiog the 
gift. 

The hibanama. which was dated 3i>th May purported to have 

heen executed by Shahxadi l^ibi, who. in the following September, brought 
this suit to have it set aside. Slie died [686] shortly after, and 
was now represented by her heirs The instrument purported, as a hiba- 
hibiwaz (in consideration of a ring given to tho donor), to give the whole 
of Shahzadi's one-sixth .share in the estate of her then recently deceased 


daughter, Omda Beaum, to the minor children of the latter, under the 
guardianship of tlieir father, Mahomed Jiuksh Kuan, who, with then], 
was a defendant in this suit. The share comprised, among other things, 
a one-si-xth sliare of an hereditary and mokuiari interest in about twenty 
villages, in pergunnah Shorgatti. in tlie Gya district, which share, having 
heen inherited as the instrument recited, by Shahzadi. was by her given, 
by i pi'evious hibanama, dated 9th Sei)temher I87(i. to her daughter Omda, 
then alive. This having led to disputes, an ikiarnama, executed in 1879, 
gave the possession of nearly all the villages to Nuhi i^uksh Khan, 
Shahzadi’s husband, who. however, died in ttuit year, or the year follow¬ 
ing. with the result that Omda hscamo entitled to tho whole property 
given to her by Shabzadi. and more beside?, under the rules of inheritanco. 
Omda died on the Hth May iS81. when, under Sunni law. her mother 
Sliahzadi became entitled to a one-sixth share in the whole of her estate. 
Tliat estate was composed of tlie one-sixth share in the villages given by 
Shahzadi to Omda in 1876, with, in addition, Omda's interest in village 
assigned to her under the ikrarnania of 18/9. as well as lier interest in 
property that had heen her father's, and was allowed to Omda by a family 
solebnama, executed on the 14tli February 1880. after his death. Omda’s 
estate also comprise?'! her dower due from her liusband, i^Iahomod Buksh 
Khan, and a part of certain decrees, the whole estate boing valued in tho 
hibanama of 30th May 1881 at Rs. •jO.OOO. 

This hil)anamawas alleged by the plaint not to have been executed 
by Shabzadi, Coercion was also alleged and the prevention of any com¬ 
munication by Shahzadi with her friends. Tlie issue framed raised the 
questions whether the instrument was genuine and executed by her, or 
with her knowledge and consent, and whether it was, if executed, 
obtained by undue inlluence. Tho Subordinate Judge of Gya found 
that the hibanama was genuine, having beeu “executed with the 
[687] knowledge, consent, and natural desire of Shahzadi Bibi; ” advert¬ 
ing also to the inconsistency of the allegation of undue inlluence, with the 
denial of any execution whatever. Disallowing objections to the gift found¬ 
ed on the Mahomedan doctrine of musbaa, and also on the non-delivery 
of possession by Shabzadi, he dismissed the suit with costs. 

On appeal this decree was reversed by a Divisional Bench of the 
High Court (Garth, C.J., and BEVERLEY, J.). The judgment of the 
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nigh Court went into the character and effect of the hibanama and the 
evidence given in support of it. The Judges expressed themselves not 
satished that the document was executed, or that, even if it was, Shahzadi 
had understood its contents, or had been a free agent at the time. 

On this appeal,— 

Mr. J. D. Maij7ie and Mr. C.TF. Arathoon, for the appellants, argued 
that the High Court had reversed the decree of the Subordinate Judge on 
insuflicient grounds. 

Mr. B. V. Dotjne, for the respondent, argued that the judgment of 
tlie High Court was correct in result, according to what this committee 
had recognized in regard to persons in the position of the alleged donor. 
Where documents had been executed by secluded women, it must be shown 
that such persons had acted independently of all constraint and had 
been able to consult their own legal advisers if they wished to do so, 
tlie aflirmative being unon those who derived beneht from the trans¬ 
action. As was said in the judgment in Grceschunder Lahoree v. Bhwj- 
(johutty Dcbia (1), the Courts in India had always to be careful to see 
that deeds taken from purda women had been faiidy taken, and that a 
woman executing a deed of gift had been a free agent, and had been 
duly informed of the effect of what she was about. Even if this hiba- 
naraa had been executed, there had been no evidence of a satisfactory kind 
that Shahzadi was a perfectly free agent; and it was for the defence to 
establish this. On the contrary there was much to show that she was 
under duress at the time of the alleged making of the instrument. Besides 
the above, there were two [688] legal objections to the hibanama: 
First, that Shabzadi was out of tlie possession of the shares in the 
mokuiaii and zemindari interests, the subject of gift, as also of the share 
in the unpaid dower, and of the sliare in the money payable under the 
decree, secondly, that the share of Shahzadi in the above was in property 
jointly owned by her and by other persons, and such share has not 
been distinguished from those of the ocher owners. Such a gift, accord- 
ingly, fell witliin the doctrine of the Mahomedau law in regard to 
musliaa, or the undivided part of a thing, and was invalid. He referred 
to Baillie's Mahomedan Law, Book VIII, Chap, i ; Hedaya Book XXX. 
Chap. 1 ; and \ol. Ill, p. 293 of Hamilton’s Translation : Mullich Abdool 
Gii§ar V. Ululeka (2); and Avitruniiissa Khatoon v. Abedimnissa Kkatoo}t{B], 
which last case was distinguishable on the ground that specific inter¬ 
ests were hold, that not being the case here. 

Mr. J.D. d^ayne, in reply, having relied on the evidence to show that 
the deed was genuine, argued that the Mahomedan law was not cootra- 
yened by giving effect to this gift. Nor did that law necessarily operate 
in this instance. The gift could be maintained as a contract, being in 
Itself an equitable act on the part of the mother of the recently deceased 
Omda towards her children : and he referred to the restriction of 21 Geo. 
Ill, c. 70, s. 17. within the local jurisdiction of the Courts in the 
Presidency towns, as pointed out in the judgment in Nobinchunder Bon- 
nerjee v. Bomcsckmdcr Ghose ii). He referred also to Act VI of 1871 and 
its provision in s. 24. However, applying the Mahomedan law, the gift 
in this instance was of property sufficiently ascertained. On the 
question of raushaa the caseof AmeenaBibi v. Zeifa Bibi (5) was in point: 
he ref^md also to Muliic Abdool Guffoor v. Mukka (2). As regards 
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possession having been obtained afier, but not at tlie timo of, tbe 
gift, ho argued that the gift had been, nevei-theless, completed by 
acts carrying it out, as lar as it possiljly could be carried out, 
the nature of the property being considered. [689] The rules ot the 
Mahomedan law, on this bead, in insisting on possession being given only 
enforced a principle that was common to all jurisprudence. To explain 
the princinlo, perhaps the most approiJriate case was a Hindu one, viz., 
Kali Das Mullick v, Kanhya La’ Pandit (1). showing that the more fact of 
the donor being out of possession cannot be used to defeat a gift otherwise 
complete. There, as here, the donor had done all that could be done to 
comoleto the gift, whicli was, bnerefore, maintainable. He referred also 
to Macnaghteo’s Mahomelan Law, Chap V, p. 01 ; Baillie’s Mahoraedan 
Law, 522; Iledaya. Yol. HI, 295. and Vol. IV, 20-\ : Bahi Khushal v. 
Lakhma Alana {2;: Ibrahim v. Suleman (3); and Amirnnnisiia Khatoon v. 
Abedunnissn Khatoon (4). 

On a subsequent day, 15th February, their Lordships’ judgment was 
delivered by— 
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JUDGMENT. 


Lord M.VCNAGHTRN.—In this case the suit is brought to recover pro¬ 
perty contained in a hibanaina or deed of gift bearing date the 30bh May 
1831, and purporting to ba executed by a widow lady named Shahzadi Bibi, 
who is dead. The persons to whom tbe hibauama purports to convey the 
property are gr.indchildren of Shihzadi, the infant children of lier daughter 
Omda, who had died a very sliort time before. The ground of action 
alleged by the plaint is that the hibanama was a fabricated document, and 
that the alleged signature of Shalizadi was a forgery. 

To understand the story atid tiie position of the parties it is necessary 
to give a short sketch of the pedigree of the family. Shah/iadi Bibi was 
the daughter of Sikundar Ali and Ilesamut Bibi: she had two brothers. 
Nawab .\li and Mannujan. Niwab Ali married a person of the name of 
Hedayat. Shahzadi Bibi herself married one Nubi Buksh. By him she 
bad onlv two children, both daughters, Omda Bibi and Hosseini Bibi. Omda 
Bibi married Mahomed Buksh Khan, and by him had nine children, who 
are the infant appellants. Hosseini married Rubidad Khan. Maliomed 
Buksh Khan was the son of .Jehangir J3aksh Khan. [690] Jehangir married 
a person of tlie name of Mahamdu. Mahamdus mother was Hasan 
Bibi. Jehangir’s mother was Rousham iiibi. who also appears to have 
been the mother of Nubi Buksh and the sister of a lady called Daam Bibi, 
who was grandmother or in tho position of grandmother to Shabzadi. 

It appears that from Daem Bibi, Shahzadi derived a property consist¬ 
ing of some 22 villages. In 187G, being then the wife of Nubi Buksh, but 
living apart from her husbind, and apparently not being on good terms 
with him, she determined to make over this property to her daughter, 
Omda Bibi. Her general mukhteir at that time was Mahadeo Lai. He 
seems to have ramoostratod against the gift, and to have informed her 
husband, who also remonstrated. The lady, however, was firm in the 
purpose, and on the 9th September 187G she executed a hibanama granting 
this propsrty to her daughter. 

Now there is no question as to the genuineness of that document. 
It is executed by Sbahzadi, by the pen of Mahadeo Lai, her general 
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mnkhtear; but she also authenticates it by writing upon it some 
words in Hindi: "likba-se jancge,” which are said to mean: “From 
^hi'.t is written you will know." Among the attesting witnesses 
were -Tehangir Buksh Khar, Jewan La!, Mahadeo Lai, and Dost Maho¬ 
med Khan, who were examined in this suit in connection with the execu¬ 
tion cl the hibanama of 30th May 1881. It is not unimportaut to observe 
that it appears by the attestation of the hibanama of 1876 that Dost 
Mahemod Khan \Yas the person who then identified Shahzadi Bibi, which 
confirms his statement in this case that he was in the habit of apoearing 
before her. 


After that deed was executed disputes arose between Nubi Buksh 
Khan and Shahzadi. It is said that there were suits, both civil and 
criminal. Ultimately an arrangement was made on the 22nd December 
1^76. by which a life-interest in the bulk of the property was secured to 
Nubi Buksb, and subject to that tlie hibanama was confirmed. In 
order to equalize the shares of bis two daughters, it appears that Nubi 
Bnksh, after settling some property on two other children, who were nob 
the children of Shahzadi. gave 10 annas of the rest of his property to 
Hesseini and G annas to Omda. 

[691] At the end of 1879, or the beginning of 1880, Nubi Buksh died. 
On his death fresh disputes arose in the family. They were ultimately 
settled hy a deed of compromise hearing date the Ut’h February 1880. 
I'l'om that time until the present (juarrel the paities appear to have lived 
on good terms. The result of the various transactions which have been 
referred to was to place the two daughters, Omda Bibi and Hosseini Bibi, 
on an equal footiug as regards the property they derived from their parents. 
Ifesamub Bibi, the mother of Shahzadi, a witness for the respondents, says 
in her evidence : Both Hosseini and Omda Bibi were enually rich, 
one of them was not richer than the other.” 

Shahzadi Bibi lived at Amas. Mahomed Buksli Khan and Omda lived 
at Khira. In May 1881 Omda fell sick, and she was moved to a place called 
Nawadi. Shahzadi went to Nawadi to be with her sick daughter. About four 
days after she went there Omda died. She died on the Uth May 1881. 
The body was taken to iladarpore, which was the family burying place and 
all the immediate relatives, including Shahzadi, went there and stayed at 
the house of Flasan Bibi during the customary period of mourning, which 
is nominally 40 days. On the death of Omda. by Mahomedan law, Shah¬ 
zadi succeeded to a sixth of her estate. Her estate consisted of the 22 
villages which were conveyed to her by the deed of September 1876 ; of 
other villages which she derived under the arrangement of 1876 and the 
compromise of 1880 ; of her dower, which amounted to one lac; and of a 
decree against Jahangir Buksh Khan, the amount of which is not stated, 
and which does not appear in their Lordships' opinion to be material for 
any purpose in the suit. If it had been material no doubt the parties 
would have taken care to have informed the Court what the amount of 
that decree was. On the 18th June 1881 the 40 days of mourning 
ended with the ceremony called 'Chehloom.” Mahomed Buksli Khan 
then went to Khira, and took Shahzadi with him. On the 22nd of 
June it appears that Shahzadi made a complaint before a Magistrate 
that she was detained there against her will. The Magistrate investi* 
gated the complaint, and seems to have thought that it was to a cerfcate 
extent well founded, and he sent her home to [692] Amas under tbfl 
protection of two constables. She repeated that complaint on the I5tb 
of July, and again on the 25th of that month; but on the 2nd August tli0 
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Magistrate in charge came to the conclusion tliat there were no suLtici- 
ent grounds for a prosecution and lhat if she chose to go on slie must act 

at her own risk. Tiio matter then dropped. 

On the ‘d2Dd September 1S81 Shahzadi Hlod her plaint in this suit. 
The only ground of action alleged in the plaint is that the bibanama 
of 30bh May 1881 was a fabricafed docuiuent. and that her alleged sig¬ 
nature was a forgery. On the 1211) October 1S81 Shahzadi dic<l. Tnc 
proceedings were continued by her daughter, llosseini Bibi. ainl hoi 
father and mother. Sykundar Ali and Hesamut Bibi. On the Ibth March 
1882 issues were settled, .\mongsb the issues was this; 2uii, whothei 
the hibinama on behalf of S iahzudi Bibi is genuine and valid and execuc- 
ed with her knowledge and consent, or whether it was manufactmei 
without lier knowledge and consent, or whether it was executed undo 
uudue itiHuoncoV In their Lordships’ opinion the latter iKirt of that 
issue ought not to have been admitted. It was absolutely inconsistent 
with the case made bv the plaintifT. It only hocomes possible on the 
assumption that the alieged cause of action is unfounded. There was 
another issue which also was only adinissiblc on that assumption. iiaincK . 

“ 3rd, whether in case the said hilianama is proved to bo genuine it is 
invalid on any ground accerving to Maliomedan law. 

The <iu6Stions therefore whidi h^ul to be decided by the Couiu aud 
which now have to bo considerel by their Lordships, are three: Virst, 
was the deed really executed by 8nah/\di.’ secoudly, if so, are theic any 
circumstances which go to prove that it ought not to he hold binding upon 
her ? and tliirdlv, is liie gift valid under Mahomedan law 

Now. to take llie lirst question: Was the deed really executed by 
Shahzadi? It purports to be execute 1 by her by tlie pen of Maliadeo Ul, 
who was DO doubt for a considerable time her general mukhtear. It pur¬ 
ports to bear as her signature the Hindi words which admittedly she 
wro'eon the deed of the 9th September 187G by way of authenncating 
that document. Her execution is [693] attested by no less than _1 
witnesses, nine of whom, as well as the writer, have been examine 1 in 
support of the deed. She was a purda nashin lady. There were women 
insif^e, and thev of coursoi accordinp bo fclie eviclencoi could have seen hei 
execute the deed. Three swear they saw the execution : two whose pre¬ 
sence is deposed to by several witnesses swear that they were not even in 
Madarpore. Tbeir evidence, however, is nob believed by either Couib. Of 
the mile witnesses three, and three only according to the evidence, could 
have seen tlie deed executed —Nawab .Vii, who died before the healing. 
Mannujan, and Dost MahomeL Tne others attest the deed on Sbahzadi's 
admission. In the afternoon of the day on which the deed is alleged to 
have been executed the S ib-Regisbvar came over and took her acknow¬ 
ledgment. The Sub-Registrar is stated by the Subordinate Judge to be 
“ a respectable and learned person.” Ha deposes that be knew Shahzadi s 
voice, and that she acknowledged the deed before bim. 

The Subordinate Judge, who had the advantage of seeing the witnesses, 
unhesitatingly came to the conclusion that the deed was genuine. He 
relied principally on tlie evidence of Mannujan, Mahadeo Lai. and Manwar 
Ali, the Sub-Registrar. The High Court came to a difterent conclusion. 
They say : “We tliink that a largo amount of suspicion attaches to this 
evidence, and we are not satisfied that the deed was really executed by 
Shahzadi.” Their Lordships cannot consider the judgment of the High 
Court satisfactory. The learned Judges suspect everybody ; they suspect 
everything. Every one who took an intelligent part in the transaction, 

1045 


1885 

FBB. 16. 
PlUVT 

Council. 


16 C. 6(14 
(P.C.) = 

13 I.A. 81 == 
12 lod. Jcr. 

291---3 
Ear. P.C.J. 
175, 



15 Cal. 694 


INDIAN DECISIONS, NEW SERIES 


1888 

Feb. 15. 

Privy 

Council. 

15 G. 634 
(P.C.) = 

13 I.A. 81 = 
12 lad, Jar, 
291 = 5 
Sar. P.C.J. 
175. 


[Yol. 


the (^ead as well as the living—Shahzadi’s relations as well as her son-in- 
law s denendents : even the Sub-Registrar of the district who attended only 
in the discharge of his otlicial duties—one and all arealike involved in 
general and indiscriminate suspicion. 

The learned .Judges say that they cannot but regard Jehangir Buksh 
Ivhan as the prime mover in the matter : and they add : “ We cannot help 
suspecting that t us witness had a good deal more to do with the prepara* 
UoB, execution, and registration of this deed than he has chosen to tell the 
Court. lo their Lordships’ opinion this witness seems to have answered 
laul^ every question that [694] was put to him. and if his evidence be 
true, and there is nothing to contradict it, his connexion with the trans¬ 
action was of the slightest. According to his statement, he was sum¬ 
moned h> a letter from Shabzadi to come over and witness the execution 
of the deed. Ho came over in the early morning; be speke to Shabzadi, 
and she spoke to him. She acknowledged that she had executed the 
deed, and he attested it. Then he mounted his horse and rode away, and 
that appears to he the only connexion he had with the transaction, except 
that he IS the father of Mahomed Buksh Khan, and Mabadeo Lai was 
nis general raukhtear. 


Tho learned -Judges also mention as a matter of suspicion that no 
mderondent person seems to have been called in to attest that deed, and 
that no independent person has deposed in favour of its execution. The 
atter conclusion is not quite accurate. The Sub-Registrar, whether be is 
0 re eie\edoi nob, was unquesbionably an indeDendent person, and 
had no connexion whatever with either side. It is somewhat difficult 
0 UD msfand what is meant by the objection that no independent person 
was ca e( in to attest the deed. It has not been suggested that any 
nein o e family or any person who W'ould naturally have been present 

le ee were Renuine was absent on the occasion when it is said to 
have been executed. Every member of the family with whom we are 
acquainted with the exception of Hosseini Bibi and her husband, was 
piesent and attested tho deed. It would not have been very natural that 
osseiDi 0 * icr husband should have been called in to attest a deed which 
sappoiD e leii hopes, or at any rate defeated their chance of succes- 
Sion. But. in point of fact, according to the statement of Eubidad 
ixnan iiosseini Bibi was incapacitated bv illness from going to Madaroore. 

"“ti* the chehloom. Rubidad Khan 
fmmVu/V ^ iiot there, that he was present at the burial, but that 

Tt- ic ^ the burial till the chehloom he did not go to Madarpore. 

on i A ° advantage would have been gained by sutnmoniDg 

to attest the deed. The lady was a purda nashin 
ffiQsl would not have been admitted bo her presence. The 

TOhn ° stranger who could not have seen her write and 

iTbtle fwtLr^ 


Iflorn^n'^T three minor matters of suspicion on which the 

nrodiiPori of the deed was not 

imL Ti ‘f to see what light that draft could have thrown 

it was not called for. It is said 
hv cjiv 1 ^hieh are mentioned in the evidence as having been sent 

b lahzadi to summon Mabadeo Lai and Jehangir Buksh Khan were 

ippm f called for either. The plaintiffs 

thr. a statement of what was contained in 

0 ers by the recipient of the one and the writer of the other. Of 
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coursp, if tho ileed wa? forgo 1. notwithstandiog the puhlicibv connected 
with it. there could have been no ditKeulty m foigiog Shahzadi s signatuio 

to a letter. . . , , , • l 

The learned .Tudgos also observe that it is a remirkable circumstance 

that none of tho female witnesses who wove behin.l tho i*»rda make 
anv direct statement on tlie poiot of Shahzuh’s wnting the wot ds in Ilmdi. 
They merely state, siv the ludces in general Unns. that Shahzadi execu¬ 
ted the deed. Tnat observation also docs not appear to 1)3 qi.ifc) accur te. 
The three ladies who were behind the pur la. and who gave cv denco for 
the defendants Malik Jehan R-hi. Hasan, and Mabamdu. stale that the 
deed was executed bv Shah/nli in tho-r presence. One—and one only- 
of those ladies was era s-oxunined upon the point, and her statement in 
cross-examination is very po^iiive. That is Mabamdu. bho says; The 
females had witnessed it in my presence. First the females witnossod 
it and then the males. The sigualuraof Sbabzah liibi was put m my 
presence. iShabzadi 13d)i ordered Mahadco Lil lo sign for her. and then 
he signed for her. After that she wrote below it two or lour letteis in 
Hindi which she know." Mabamdu seems to have been tho first witness 
who was examiued o.i behalf of the defendants-cerbainiy the orst or 
second—tho other two we-e not cross-examined upon the point, iheii 
cross-examination appears to have been entirely airected to irrelevant 

objects. ..... • • «i.u 

[696] *' Another verv susnicious circumstance in the opinion of the 

learned Judges is this, that the Hindi svords written, or said to have been 

written, on the deed bv bhahzadi Bihi. with the object of authonticatmg 

it. arc identicallv tho same, letter for le-tor. as those which are found on 

thehibanaraa of l-STh They add: "The fact of these Ilinni vvords 

corresponding so exactly with those on the deed of 18t6, which was 

apparenilv not in Sli.h/adi's possession or produced before her at the 

time of execution, does ceriainly raise the suspicion that they were not 

really written by her, hut hud been copied by some other person from the 

former deed.” . • . • . 

Now it is material to mqption a circumstance which in that passa^o 

appears to have been overlooked, namely, that those words occur, nob once 

onlv, bub twice. They were written in tho morning, and they were 

written again in tho evening when the Sub-Registrar came over bo take 

Shabzadi's acknowledgment. The Sub-Registrar states that he knew Sbah- 

zadi’s voice; he states that he read the deed bo her. Then he goes on to 
sav • “ I asked wliether she had executed the deed of gift or nob ! bha 
said that she had executed it, and it might bo registered. On the back 
of the deod of gift I. at that time, wrote out the registration with 
my own hand. After that I asked the Mussumab who knew her. 
The Mussumat said that Nawab AH Khan and Mannujan Khan, 
who are her full brothers, knew her. I then asked both of them, and 
they said that they knew her. After that I wrote out in the deed the 
identilicabioD by both. After that 1 pointed out to Nawab Ah Nban the 
place where be should sign for Shahzadi Bibi, and also the place where 
they should affix their own signatures. After that Mahadeo Lai, mi^h- 
tear. signed for Shahzadi Bibi by bis own pen, and she also wrote: You 
will know from what is written.’ Nawab Ali Khan and Mannujan Khan 
affixed their signatures. After the signature affixed by Mahadeo Lai, 
Shahzadi Bibi affixed her signature. I did not make any objection to 
what Shahzadi Bibi wrote, because on other occasions also when I bad 
taken her admission and made registration she used to write so much 
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and I knew that she knew to write so much." Therefore, whether thetirst 
signature that is, the Hindi words—[697] be genuine or not, it is quite 
plain that these same words were added ag\in in the evening when the 
Sub'Registrar went over to take Shah/:adi's acknowledgment. If the 
learned Judges of the High Court are right, who was the forger ^ None 
of the ladies could write. That is clear. Jehan Lai. the writer of the 
deed, was not present at the time; he only came up just as the Sub- 
Registrar was going awav. The only males who, according to the evi¬ 
dence, saw the lady on that occasion were her brother Nawab Ali and 
Mannujan. Mannujan cannot write. So that the words must either 
have been written by Xawab Ali or by the lady herself. There is not 
the slightest ground to suspect Nawab Ali of any fraud or forgery, and 
therefore it anpears to he the necessary conclusion that the words must 
have been written bv the ladv herself. 

When the cloud of sinpicion in which the High Court has enveloped 
the transaction has been cleared away, the evidence in favour of the 
genuineness of the deed i-s absolutely over whelming. There is no 
evidence whatever on the otlier side. 

Their is nothing hut Shahzadi's assertion that she did not execute 
thodeed—an assertion in which no doubt she persisted from the time 
she complained to the Maiiistrabe down to the time of her death. 

Their Lordships think that the Subordinate Judge was right in 
relying on the evidence of the Sub-Registrar and of Mahadeo Lai, the 
mukhtoar, with whose character the Subordinate Judge also seems to 
have been acquainted. He says he “ holds a diploma, and is a respectable 
person m his communitv. and the Court has never seen any act of his by 
wiici It can suspect iiim, ^rannuian broke down on cross-examination, 
ihe buhordinate Judge attributes his confusion entirely to illness, and 
apparently the Civil Surgeon and Assistant Civil Surgeon of the district 
certified to that ehect, He that as it may. their Lordships think that it 
would not 1)0 safe to rnly on Mannujan’s evidence, except so far as it is 
eonoborated by other witnesses, and thev consider that more reliance is to 
be p aced on the fact that the signature of Sljahzadi was identified bv her 
brother Nawab Ah. who seems to have been in a superior position to Man- 

pei-son of education, and appears to have been trusted by 

^ r ,The mother, Hesamut, employed him to 

receive for her the allowance which her husband was condemned to pay. 
and she says: I was on good terms with Nawab Khan. There was no 

misunderstanding between us at any time, I had confidence in him.” 

Lerbainly it this deed was a forgery be must have known all about it. but 
w a possi e leason can tiiere be to suspect him of having been a party 
0 sue 1 a gioss, fiaud .* In their Lordships’ opinion there is none. R is 
m? to 80 further into the evidence. It is sufficient to say that 

T ?\ f ®ome to the same conclusion as the Subordinate 

Judge that the deed was really executed by Shabazadi. 

llion comes the <iuestion. was the deed executed under such circom- 
ances lat it ought not to be allowed to stand ? Duress and coercion 
i^ay e ai( out of consideration. The witnesses who spoke to anything of 
that kind were discredited by both Courts. But there remains the more 
subtle form of undue inlluence. Their Lordships desire nob to say 
a woid which could interfere with the settled principles on which the 
oourt acts m considering the deeds of purda nashin ladies, or could tend to 
essen the protection which it is the dutv of the Court to throw around 
lose who are unable to protect themselves. They do not forget that this 
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lady was a pmda nashin lady. Tliey do not (oi'sefc that at tlie time of tho 
execution of the deed she was liviuy in more than ordinary seclusion : tliat 
she was in very deep distress ; aod that she was surrounded by tlie mem¬ 
bers of that branch of the family to which the objects of her bounty more 
immediately belonged. But bearing all these things in mind, and ie\ ie^^ - 
ing the whole evidence, they c.nno to the conclus'on that the iady knew 
perfectly well what slie was doing, and tint in every some the act was 

her own act , . . • . 

Whore undue iulluence i-» alleged it is necessary to examine vei> 
closely all the circumstances of the case. Tlio piinciples are alwavs the 
same, tliougli the circunistances <hrter; and as a general rule, the same 
questions arise. Tin first and practically perhaps the most important 
question is. was the trin>aotioo u righteous transaction—that is, was it a 
thing which a riglit-mmded person might be expected to do ? Can there be 
[699] any doubt about the answer to bliat question ? Shah/ idi made a 
settlement on Omda. ()mda was her favourite daughter, and iiud a large 
family* By an untoward and iiiilooked-for event a share of Omdas foi- 
tune which w’as principallv derived Irom that settleinaub devolves on Slia'u- 
/ idi. To her the acquisition of property hv her daughter^ u ntimely death 
seems to have heen an odious and repulsive tihng. and sne detmmines a-> 
soon as possible to give it hack to her daughter’s orpliao children. Was 
there anything? unnatural in that ? It appears to their Lortlships to nave 
been a most natural act, and one wliich a riylit-minded jierson would he 

disposed to cio. , rm * • 

Then there comos the question was it an improvideiHact . that is 

to say. does it show so much improvidence as to suggest- the idea that 
the lady was not mistress of hersell and not in a state of mind to weigh 
wbat she was doing ? I'pon that Mr. Doyno made some forcible observa¬ 
tions. Ilo said that b\ the earlier hibanaina this lady had stripped her¬ 
self of all that she possessed; that she had reduced lierself to penury; 
that then by accident a portion of the property came back to her : and he 
insisted that it was an improvident act on her part to divest heiself im¬ 
mediately of that pittance when she had nothing cUe to live upon. Now 
that case is not made by tlie evidence, Tliere does not appear from first 
to last any complaint on the pu-b of this lady that she was reduced to 
poverty. Nor vvas her position that of a pau[ier. She had a house of her 
own : alio had servants : she comes in a dooli ; so far as the evidence goes 
she liad enough for her wants, and her wants as a widow were piobably 
very small. It does not. tborefore, appear to have been a transaction so 
improvident as to show lliat it was not her own act. ^ 

Then was it a matter requiring a legal adviser ? What coula have 
been simpler than what she desired to do ? She was uot apportioning her 
property among the members of iier fimily ; she was not determining bow 
much she could spare : but when property came to her by this sad acci¬ 
dent she says : *' 1 will have none of it.” W'hat could a legal adviser 

have told her ? If lie liad advised her to wait till she left the house where 
Mahomed Khan was. if he had told her to place herself between two 
[700] fires, and allow Rubidad Khan on the one hand and Mahomed on 
the other to urge the claims of their respective children, she would not have 

benefited much bv the advice. • , c-i . j- o 

Lastly, did the intention of making the gift originate with bhah/adi ' 
Upon that there is positive evidence and there is negative evidence. The 

positive evidence is verv strong, hut the negative evidence appeals to be 
stronger still. Mahadeo Lil, who was unquestionably her general mukhtear 
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as long as shahad any property to deal with, and who was employed by 
her to prepare this deed, says: "I went to Shahzadi Bibi at the deori 
for condolement, and then Khahzadi Bibi told me this : ‘ I had at first given 
my property in writing to my daughter Omda Bibi, but now owing to her 
death ore-sixth share devolves upon me. As I have no hope of living 
long, I do not like to take the estate of Omda Bibi. I wish to give that 
share to her sons and daughter. Please write out a draft of hibanama.”^ 
In cross-examination be says even more positively that it was her own 
doing, and that he prepared the hibanama by her own direction. 

Then ilahamdu ( 51 c) says this in cross-examination : “ Shahzadi Bibi 
herself commenced to talk about the hiba. I do not recol'eet how many 
days after going to ]\Iadarpore conveisation took place about the biba. 
But she had spoken of it after ten or fifteen days. ’ Shahzadi Bibi first 
spoke about the biba to me and other females, fihahzadi Bibi said : ‘ I 
bad already given in writing during the lifetime of ray daughter. Now 
she is dead, and a share has devoived upon me. How can I snatch it 
from grandsons and gianddaughcers > The children have become mother¬ 
less. T will again give them in writing.’ We told her: ‘It is your 
ideasure. You have got a share: you may do with it whatever you 
like.'” There is not a scrap of evidence to show that the idea was 
suggested to her by Mahomed Buksh Khan or any one else. And it is a 
circumstimeo not to be overlooked that Mahomed Buksh Khan did not 
obtain any benefit personally for hitnself. 

But the negative evidence is still stronger. No case of undue in- 
uuence was set up by Sliahzadi. The plaint is based on forgery and 
forgery alone. The question of undue influence was introduced for the first 
time in the issues ; but, although it was introduced then, it was not accept¬ 
ed by the family. We find [701] that on the application for registration, 
which took place a few days after the issues were settled—the date 
is the 23rd March 1882—the sole averment still is that the deed was 
a for get y. It is somewhat singular that, although the ladies wbo were 
examined «as witnesses for the defendants were the first witnesses who 
weie examined, and they stated that Shahzadi executed the deed of her 
own free will and without undue influence, the ladies on the other sidowho 
came forward a month afterwards to give evidence preferred to state what 
both Courts have held to be absolutely untrue, namely, that they were 
not present at Madarrore at all—they preferred statins that to admitting 
that they were present and trying to make out a case oi undue influence, 

which they must have known then would have been fatal to the deed if 
it could be proved. 

Their Lordships therefore hold that the suggestion of undue influence 
IS not proved. 

There lemains the question whether the gift was good bv Maho* 
medan law. On that two points were made. In the first 'place it 
was said to be open to objection on the Mabomedan doctrine of 
noushaa. which appears to be this : that a gift of an undivided share in a 
subject capable of division is not gcod because it would lead to con- 
lusion. But It appears to be settled bv Mabomedan law that if there are 
two sh^’ers of property, one may give bis share to the other before divi- 
^OD. hat seems to be established by a passage in Macnaghfcens 
lece ents, Case XIII, which was adopted in the case to which Mr. 
Mayne referred of Ameena Bibi v. Zetfa Bibi (1). 


(1) 3 W.R. 37, 
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Now, if one of two sharers may give his share to the other, supposing 
there are three sharers, wliat is there to prevent one of the tlircc giving 
his share to either of the other two? Mr. Do>ne was asked what con¬ 
fusion that would introduce. Mr. Doyne took refuge in tho doctrine itself, 
which ho said was a very refined doctrine. To eN'end it to this case 
would be a refinement on a refinenicnt, amouniinp, in their Lerdsbips 
opinion, almost to a reductio ad ahsurdiim. 

The other point was, that the gift was invalid because possession was 
not given. That subject was considered in a case which [702] came before 
this Board in 1884, Kaii Da<: Miiliick v. luiuln/a Lai Pinuht (1). There it is 
stated that tho principle on which tho rulo rests has nothing to do with 
feudal rules, and that the Kuropean analogy is rather to be found in the 
cases relating to voluntary contracts or transfers, where, if the donor has 
not done all he could to perfect his contemplated gift, he cannot bo cem- 
pelled to do moio. In this case it appears to their Loidships that the 
lady did all slie could to perfect the contemplated gift, and that nothing 
more was required from her. The gift was attended with the utmost 
rublicity. the hihanama ilsdf fiiithorises the donees to take pcsses- 
sioD, and it appears that in fact they did take possession. Their 
Lordships hold, under thofe circumstances, that there can be no 
objection to the gift on the ground that Shah;'adi had nob lossession. 
and that she herself did not give possession at the time. That view seems 
to be supported by a passage in Macnagbteu’s Precedents, Case K. where 
the question was: If property left by two brothers devolve on the 
widows, “ are the widows entitled to dispose of their late husband’s 
property by gift, and if tliey have a right to do so. is the deed of gift 
executed by them in favour of one of tlie husband’s heirs available in 
law ? ” Then it is staled that, ” although tho widows at the time of the 
execution of tho deed of gift were not seised of the property, yet, if agree¬ 
ably bo their desire, the donee, in pursuance of a judicial decree, became 
subsequently seised thereef, tho fact ol the donors having been out of posses¬ 
sion at the time of making the gift is not suHicient to invalidate it. 

Their Lordships, therefore, are of opinion that the appeal ought to 
be allowed, and that the decree of the High Court ought to bo reversed 
and the decree of the Subordinate Judge restored, and they wdll iiumbly 
advise Her Majesty accordingly. The respondents will pay the costs of 
the apneal and the costs in the High Court. The deposit of JOO/., which 
was made by the appellants, will bo returned. 

Q 13 ^ Appeal alloiced. 

Solicitors for the appellant: Messrs. T. L. IPf/son Co. 

Solicitors for the respondent: Messrs. Barrotv «C Ro<iers. 


(1) 111.A. 218 = 11 C. 121. 
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[703] APPELLATE CIVIL. 

Befo>'c Mr. Jasiicc M>rfis a)il Mr. Justice Beverley, 


CillXTAMONI .MaII.AI'ATKj {PLiintiffl V. Sakup Se and another 

{De/eiidants}. Ijth July. 1888.] 

l-hiiilation Aci fA'I o; 1877). .s lO—.luction-purchn‘.cr—AsHf]nec of trustee. 

All auctioo.purchi>er acTairi-i;; tra^i, property loc valuable consideration at 
a sale HI exocuMon of a decree H . 1.1 of thi trustee within the meaning 

oftha. terra abused in s. 10 of the Limitation Act (XV of 1877), and con 

sequeiUly a sail, agam-t H jch a p-rsm by a pl.tintifl cLiiaiing to be entitled as 

ru^> eo to possession of the tru^t property is governed by the ordinary rules o( 
mitation and not cxcladod ihort fr^m b^• the provisions of s. 10. 

[R.. 21 B. 257 (257); 27 B 500 i.5ll) j Bj d. L R 301] 

The plaiir.iti ill fchisc.ise to recover possession of certain land, 
anti for a declaration of his ri-iit thereto, alleging that the land was the 
Mutter property of an idol, (iopi Natli .Jeo, of which he was one of the 
i ic atts. Iio allejjed that the I.m] id suit had beeo sold in execution of a 
ecree o )tain 0 d ayainst his lather by the defendant No. 1, and purchased 
by the aelead^ts in 1S7:3: th.i- i; was (hhiUlcr land and inalienable ; that 
immediately after the sale liis latlier died leaving him a minor, and that 
his age was on the htli October Is^O. the date of the institution of the suit, 
only nineteen years and four months ; and that his cause of action arose 
on Ins completing hi.s eighteenth year. Tiie suit was admittedly instituted 
more than twelve years after the defendant’s purchase. 

10 e ondant contended that the suit was barred by limitation, and 
also by res judicata, as the plaiiitilEs uncle, one Gora Chand Mahapabro 
w 10 was a so a suebail ol the idol, liad sued them to recover possession of 
the land on the same ground as that alleged by the plaintiff, and that his 
sui la eeti dismissed. On the merits they stated that the property never 
was charge] with the maintenance of the idol, and that the idol did nob 

6XIS u. 

[704] The Munsii decided the case in favour of the nlaintiff and gave 
him a decree in the terms asked for. 

lie held that the suit was not barred by res judicata, as the plaintiff 
as DOg 10 leoiesentative ol his uncle, and was nob bound by the 
t suit; that it had been proved that the property in suit was 

vv-ith^ fj^oporty of the idol and that the defendants purchased it 

uhai'gpdwith the maintenance of the idol; that 

Limitation Act did not apply to 
iissignees purchased with notice of the trust, and that 
s- lU ot the Act saved the suit from being barred by limitation. 

nof T decision of tlie Munsif was reversed by the Suboidi- 

sniAv!,. 11 'into the merits of the case held that the 

thfl ' 8 iil.n The material portion of the judgment of 

the Subordinate Judge was as follows 

nf Court, defendants’ pleader relied upon art. 134 of sch. 

the Limitation Act, which provides a period of 12 years from the 

DwarkA Em! of 1887, against the decree of Baboo 

1SS7 rev^r. f Judge of Jlidnapore. dated the 6th of August 

the Vtb ^ Sen. Munsif of Tamlook. dated 


II 
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(late of the purcljnse, and as more than 1‘2 years have elapsed fince the 
date of the defoodauts’ purchase, it was contended tiiat the suit had 
become harved. The learned Munsif overruled this contention on the 
strength of s. 10 of the Ijiinitation Act. ; hut- I do not think this rulin.^ is 
correct. Section 10 makes an e.xception in favour of as^lgnec^ for valuahlo 
consideration. The Rlunsif says the assi-..;nees purchased the pro) erty 
with notice of the trust. The piesent Limitation Act itiak.'- no (litleron(;6 
between purchase with notice and purcha''e without notice. In Act 1\ 
of 1S71 we find the words ‘ a purchaser in coed faith for value.' bub in 
framing ActXV of 1877 the Legislature deliberately expunged the words 
' good faith ' ( •.'d'’ speech of tbo Ilcncursdile ^Ir. Stokes on the passing of 
t!io liimitation Bill). 

" l\e?pondent<’ pleader, xvithout supporting the Munsit's argnmuit, 
very ingenuously says; 'Art. l‘U La.s no application here.’ IBs argu¬ 
ment is that when a trustee conveys trust rroperty to a third person he 
commits a breach of tiust, and the benelicial owner can at once sue for the 
property, and art. 135 applies: Imt when the ^ale is etiected. not by the 
trustee, bub [705] against his will by ilie Court, the person henehcially 
interested may wait till the purchaser takes possession, and in fact no 
cause of action, accrues until adverse pos-e-sicn is taken by tlie purchaser. 
This is a good arguuient. hut the language of ait. 1-31 is wide enough to 
cover the case of an auction sale. 

“ Grantinu. however, t hat art. Ill governs r.he case, the ouit must 
still he held to he barred. Adverse picssession began fiom the date of the 
defendants taking possession, and defeoilant swears that he took posses¬ 
sion within six or ?evcn months of his purchase. There is nobody to cou- 
traclict dofondant, and thus it appears that defomdaiit.'s adveise possession 
began more than 12 years before suit. Again j-kiintill says liis father 
died in 12^0. IBs witness Shamhliu liam says plaintiH’s father 
died in 1280 cr 1281. Anotlier witness (d plaintiff says that when 
dofenbants too!: losscssion phuntiil'" l:dher was either lying ill 
or dead. I .am nob satislied that plaintiffs father bad died when 
defendants took adverse possession, acd I cannot rely upon the 
loose and randcin statement of tne witness Mohendro, who is 
very hostile to defendant. Blainliftwitness Thakur Das says that 
defendant is in possession since 1280 m 12sl. The cause of action, 
therefore, accrued to plaintifi s father more than 12 years Ix-fore suit. 
The suit therefore is barred by limitaticu. 1 do not enter into the merits 

at the request ct the respondents’pleader.” 

The suit accordingly being dismi-'S'.’il the plaintilt now preferred this 

second appeal to tlie High Court. 

Baboo K>1 Ma<.ihnb Done, for the api.ellant. 

Baboo ('Oral Chnider (ihosal. for the letpordcnt.*. 


1888 
JULV 5. 

Appel¬ 

late 

Civil. 

15 c, 705, 


Jl’DG^fKNT. 

The judgment of the Higl) Court fNciaof? and Be\ EKLEY, JJ.) was 
delivered by 

NohRIS, J.—We tldnk that the finding of the lower appellate Court to 
tlie effect that this case is not governed by s. 10 of the Limitation Act is 
correct. The meaning of that section, as 1 understand it. is to declare 
that as a general rule trust property shall nob be subject to any 
law of limitation : that no length of time Hiall bar an action to recover 
sucli property : tut that when tfusfc property finds its way into the 
[706] hands of an assignee for valuable consideration, the ordinary law of 
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limitation shall apply; that the assigaee shall have the same benefit as an 
ordinary purchaser of property, not trust property, would have. In this 
case tlie defendant was an auction-purchaser; and the question is, whether 
he is an assignee within the meaning of s. 10. We think that the lower 
appellate Court has rightly held that an auction-purchaser is an assignee 
within the meaning of that section. It was sugg63t04 by the learned 
pleader for the appellant that the word '* assigns ” must be read as govern¬ 
ed by the word " his ” in the section; and that the assignee must be 
a direct assignee of the trustee. 

I do not think wa should be justified in, nor is there any authority 
for. giving that limited meaning to s. 10. We think that the Subordinate 
Judge was quite right in the view he took of s. 10. 

W hether art. 131 or art. Ill applies to this case, I do not think it is 

necessary for us to express any opinion at all. If the Subordinate Judge 

is wrong in thinking that art. 131 is wide enough to cover the case of an 

auction sale, at any rate, it is admitted that art. Ill applies; and if art. 144 

applies the plaintiff's claim is barred, as the Subordinate Jndge finds 

that the cause of action accrue! bo the plaintiff’s father more than 12 
years before suit. 

The appeal must therefore be dismissed with costs. 

Appeal dimmed. 


15 C. 706. 

APPELLATE CIVIL. 

Before Mr. Justice Pigot and Mr. Justice Rampini. 


Oliullah {Plaintiff} v. Bachu Lal Khotta {Defendant).* 

filth June, 1S88.) 


heard loithoiU certified groundi of 
I/ie amal—Rnles and Orders of Court 

{Appellate Side), 8G ana m. ■> .f 


A vakeel will not heard on behalf of an appellant on second appeal when 
neither duly certifted ground or grounds of aopeal have been filed, not the 
appeal been admitted by order of Court under Rules 86 and 162 of Court. 
Kishen Chunder Roy v. Hurrish Chunder Bose (1} followed. 


ivT ^ brought in 1882 in the Court of the 

Munsif at Sealdah by Oliullah against Bachu Lal Khotta for the recovery 

0 possession of a piece of land as part of wakf property, was remanded 

for retrial by the High Court on 11th February 1885 ' 

The remand order was carried out, and on” the 27th August 1885 the 

Munsif partially decreed the suit. On appeal the District Judge reversed 

t e deeision of the Munsif, dismissing the suit with costs. The plaintiff 

° ^*Sh Court. The grounds of appeal were filed by the 
plamtitf m person. 

Baboo Okhoy Coomar Banerjee, for the appellant. 

o- Aviareiidra Nath Chatterji and Baboo Karuiui 

otndhu Mookerji, for the respondent. 


GarretK^^l ^ of 1837. against the decree of O-B. 

decree of 24-Pergunnahg. dated the 8th of August 1387, raversiog tje 

decree of Baboo Kacuoa Das P.ose, Munsif of Sealdah. dated the 27th of August 1885. 

(1) 3 W,R. 216. 
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!□ this appeal a preliminaiy objection is taken to the appearance of 
the learned vakeel on behalf of the appellant. The appeal was presented 
by the appellant in person. Tiicre is no certificate by a vakeel that there 
are good grounds for the appeal; and a case decided by Bayley and 
Pbear, J J., Ki$hen Chundcr Jiou v. Ilunsh Citunder Bose (1), is cited as 
showing that, under such circumstances, a vakeel will not be heard by 
this Court. Further, it appears unon enquiry i)y us that no order of the 
Court, such as is contemplated l)y Fade 86 and Rule 162. which refers to 
and keeps it in force, has bc'^n pissed admitting tlie appeal. Under these 
circumstances tlie append has got on the Board without any guarantee 
whatever, eitlier by a certiheate from a vakeel or an order of a Judge after 
considering the case, that it is a proner case to be set down for hearing in 
second appeal, and we must wholly decline toontertain it. The case must 
therefore be struck out of the list. 

The appeal will he dismissed with costs. 

c, D. p. Appeal dismissed. 


At the hearing a preliminary objection was taken on behalf of the 
respondent to the apDoarancn of a vakeel for tlie appellant on the ground 
that no certified grounds of apiieal liad been tiled on behalf of the appel¬ 
lant ; and tlie case of Krishf'ii Chunder liofj v. JIurish Chunder Lose (1) 
was cited in support of the objection. 

The judgment of Court (PhtuT and R.IMPINI, JJ.) so far as it is 
material to this report, was as follows : — 

Jl-DOMKNT. 


15 C. 708 =>13 Ind. Jar. 108. 

[708] APPKUbATB CIVIL. 

Before Mr. Justice Mnepherson and Mr. Justice Gordon. 

Upoma Kuchain and another [Defendants) v. Bholaram 
Dhubi {Plaintitf). :'28th May, 1888.] 

Hindu Low, Mnn iQ(je—Sudras,~]ulo .ni'ii . ia>ie Uticeen persons of diferent sections of 
the Sttdra cosle, Vnlidity of. 

There is nothing in Hindu I iw probihiting marriages between persons belonging 
to diSereot scctioos or sub-divisions of tbe Sudra caste. 

liarain Lhara v. Bahhol Gain (-2), Inderun Valungypooly Taver v. Hnwa- 
sawniy Tulaver i3), and diawmman* Ammal v. Kulanthai Nalchiar (41 referred to. 

[F., 3 L.B.R. 241; 72 P.R. l‘JOS = 47 P.W.R. 1008 = 64 P.L R. 1908 ; R., 22 B. 277 
(•i79): iBom. L.R 144: 7 M.L.T. 17 = 20 M.L.J. 49 = 5 1ud. Cas. 42=.33 M. 
342 (346); 11 Bom.L.R. 822.] 

Bholaram Dhubi brought this suit against his wife Nichali Kuchain 
(defendant No.) 2 and his mother-in-law Upoma Kuchain {defendant 
No. 1) for tbe restitution of conjugal rights. Id Bysack 1290 (April-May 
1882) tbe plaintiff was married to Nichali Kuchain in the district of 
Sibsagur in Assam. Tbe plaintiff was the son of a man of the Dhubi 
casta by a Koch woman. Nichali’s mother, defendant No. 2, was a Keob, 

* Appeal from Appellate Decree, No. 2061 of 18B7, against tbe decree of H. Luttman- 
Johnson. Esq.. Judge of Assam Valley District, dated the 7th of July 1887, affirming 
tbe decree of Baboo Frosonno CoomaiObnse, Extra Assistant Commissioner of Golagbat, 
dated tbe SOtb of June 1686. 

(1) 3 W.R. 216. (2) 1 C. 1. (31 U M.I.A. 141. (4) 14 M.I A. 346. 
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but having lived with a Bengali she was outuasted. The plaintiff and the 
defendant Xicbali were, however, regarded as Sudras. 

The dcfenciacts resisted the suit on the grounds that there was no 
mariiave : and that the marriage, if contracted, was invalid in law, as the 
contraotiug parties belonged to dirtereut castes. 


Tiie Court of first instance held that the marriage had been duly 
soleinuirtd according to Hindu rites; and that there was no rule of law 
whicli declared marriages between persons belonging to different sections 
of the Sudra caste invalid. Accordingly the Court decreed the suit with 
costs. 

The defendants appealed to the Judge of the Assam Valley District, 
who dismissed the appeal on the grounds that the Hindu law of marriage 
did not apply to Keots and Kochs in Assam : and that the parties in this 
case bad been married in as forinal a manner as persons in their position 
in life were usually married. [709] and the defendant Nicbali had given 
no sufficient reasons for refusing to he hound by her contract. 

The defendants appealed to the High Court. 

Buhoo JoQendra Noth Ghosc {hv Wthoo Shaina ChuiunPal), iot the 
appellants. 

Baboo Jodcsh Chinuhr for the respondent. 

The judgment of the Court (MA( nPi-UisON and GORDON, JJ.) was as 
follows:— 


JCDGMHNT. 


This is a suit by a husband ngnin.st his wife for restitution of conjugal 
rights. The parties are resident? of tlie district of Sibsagur in Assam, 
where tlm marriage was contracted : the plaintiff is a Dhubi or washer¬ 
man, and the defendant is a hsherwoman. The defence in the lower 
Court was, first that there was no marriage; and, secondly, that the 
marriage, if contracted, was invalid in law, as the contracting parties 
belonged to difforent caste.?. 

The Rtunsif held, first, that the inarriago had been celebrated accord¬ 
ing to the usual Hindu rites : and, secondly, that there was no rule of law 
which would make an inter-inari iape l)etweGn persons belonging to differ¬ 
ent sects or sub-divisions of the Sudra caste invalid. 


Tho case was then carried on appeal l)efore the Judge of the Assam 
Valley District, who has disposed of the matter in a very summary way. 
He gets over tlie (Question as to the validity of tho marriage by holdic? 
that the Hindu law of marriage does not apply to Kochs and Keots in 
Assam. He then goes on to hold that the parties in this case were mar¬ 
ried in as formal a manner as persons in their position in life are usually 
married. TlioeUectof his judgineut is to upiiold the ^Tunsifa finding 
that a proper marriage ceremony had been performed. The Judge cites 
no authority for holding that the Hindu law of marriage does not apply 
to the particular classes to which these persons belong, and if the Hindu 
law does not apoly. it is not apparent under what law, or under what cus¬ 
tom, this marriage was celebrated. Admittedly there is no evidence of 
any custom on the record : and it was the case of the plaintiff that the 
niarriage was celebrated according to, and consistently with, Hindu laWt 
[710] and it was the case of tlie defendant that, inasmuch as the Hindu 
law did apply, the marriage was invalid. No party for a moment contend¬ 
ed that the Hindu law was not applicable. The Judge was, we thins, 
not right in disposing of the matter in this extremely summary manner- 
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The question remains, however, whether, according to Hindu law, 
this was a valid marriage. Il was contended on the authority of a judg¬ 
ment of Mr. Justice Hitter in the case of Xaraiu Dhara v. Rakhal 
Gain (1) that maniage between two persons belonging to different sub¬ 
divisions of the Sndra caste is invalid. But that, we think, amounted 
to no more than an expression of opinion. Tbe opinion of Mr. Justice 
Hitter was dissented from by Mr. Justice Markhy, and the case was not 
decided on that ground. We funhor think that the opinion there 
expressed is inconsistent with tbe decision of the Judicial Committee 
of the Privy Council in tbe case of Indeiun Vahingypooly Taver v. 
Eamaavavin Talaier (2). The question there was whether tbe 
plaintifi'. being illegitimate, and therefore, as it was argued, of no caste at 
all. could contract a legal maniage with a person of the Sndra caste, and 
their Lordships said ; " Their Lordships are not aware that there is any 
authority -there has been none quoted, and it does not appear that there 
is any authority supporting any such proposition as that whi’.h is con¬ 
tended (ovhy ti\io Pundits : and though their L'^rdships do not agree in 
everything that lus been stated in the High Court of appeal, they are 
satisfied that in the Sudra caste illcgitinaato children may inherit and 
have a right to maintenance : ard that in this very instance the illegiti¬ 
mate fallier of tbe mother of the plaintiff, as well as his daughter, were 
treated as members of the family ; and. on the whole, seeing that these 
parties are both of the Sndra caste, and that the utmost tliat has been 
alleged really is that the zemindar was of one part of the Sndra caste, and 
the lady to whom he was married was of another part, or of a suh-caste, 
their Lordships hold the marriage to have been valid : to hold tbe contrary 
would in fact be inirooucing a now rule, and a rule which ought not to 
be countenanced. 

[711] The same view was taken in the case of Rnmamani Anuaal v. 
Kulanthai Natchiar (3). There a similar objection having been taken, 
their Lordships said (p. 332): “On the argument of this appeal this 
objection was not insisted on : it was conceded on both sides that recent 
decisions had declared tbe legality of a marriage between persons of these 
two sub classes of the caste.” 

We think that those decisions are conclusive as to there bring no rule 
of law rendering sucli marriages invalid. It is true that the cases referred 
to w ere cases from tlie Madras Presidency : but it has not been shown to us 
that in this respect any principle of Hindu law followed in that Presidency 
is inapplicable to tlie Presidency of Bengal; nor has any case 
or any authority from ancient writers been cited to show that such 
marriages are invalid. Mr. Mayne in his work on Hindu Law treats 
such marriages as obsolete; and most probably they are so in the more 
advanced parts of Bengal, in which castes have become sub-divided in such 
a way that the sub-divisions are regarded as distinct castes in themselves. 
But the facts that these marriages are not resoitf-d to is no ground for 
holding that they are invalid according to law. Our attention was also 
called to another case—an unreported one—(Rep. Ap., 274 and 322 of 
1886), which came before Mr. Justice Wilson and Mr. Justice O’Kinoaly. 
In that case it was not necessary to decide the precise point which is now 
before us, but both the learned Judges intimated very distinctly their 
opinion that, if it were necessary to dissent from the opinion of Mr. Justice 
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Mititer, in the case to which we have referred, they would have done so. 
We hold, therefore, that there is nothing in the Hindu law prohibiting a 
marriage between the parties to this suit. 

The appeal is dismissed with costs. 

. Appeal dismissed. 


15 0.708 = 13 ,, „ 

Ind.Jap.108. 

[712] CRIMINAL REFERENCE. 

Before d/r. Justice TF^<so7^ and Mr. Justice Tottenham, 


Dhiku and another {Oomolainanis) «. Deno Nath Deb afias 
Dinu and another {Accmcd)r [I8th May, 1883.] 

Appeal in Criminal case-Cattle Trespass Act [lof 1971). s. 22-nUgal seizure of cattle. 

No appeal lies from an order undors. 22 of Act I of 1871, awarding compeasi- 
tion for illegal seizure of cattle. uipouB.- 

Queen-Empress v. Raja Lakshmail) followed (2). 

IF., 19 M. 238.1 


The accused were charged in this ease with the wrongful seizure of 
some cattle belonging to the coinDlainants, and under s. 22 of the Cattle 
Trespass Act (I of 1871) were tinel by the Honorary Magistrate of 
Sylhet Denouath, Rs. 20 and Gobra Rs. 15, which fines were ordered to 
be paid to the complainants as compensation. 

The accused aupealed to the Deputy Commissioner, by whom the 
nnaiug and sentence oi the Magistrate were set aside. 

The case was submitted by the Sessions Judge of Sylhet to the 

Criminal Procedure Code, on the ground 
that the order of the Deputy Commissioner had been made without juris- 
dictmn, as he had no power to entertain the appeal. The Judge referred 
to the case oi Quecii-Empress v. Raja Lakshma (l). in which it was held 
bnat no aopeal lay in such a case. 

No one appeared on the reference. 

The judgment of the Court (WiLsON and TOTTENHAM, JJ.) was 
as follows:— 


JUDGMENT. 

We think that the ruling of the High Court of Bombay in Q/im/i- 

Lais'uftd (l), to which the Sessions Judge refers, is one 
that Should be followed, and that no apoeal lay to the Deputy Oommis- 

^oner We set aside his order and direct that the order oi the first 
Court be restored. 



of Svlho fs OQ T R fJ- Gfeavea. E.q., SeBsions Judge 

I)UDUU 28.h of M*y I8S9. ag.inst the order passed by G. Steveoson. Esq- 

Deputy Commissioner of Sylhet, dated the 6th of Pebtuaty 1888. 

(1) 10 B. 230, ^2) See also In re Ounesh Pershad, 3 N.W. 200' 
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[713] CIVIL REFERENCE. 

Before Mr. Justice Macpherson and Mr. Justice Gordon. 

Bisya Nath Shah {Plaintiff) v. Naba Kumar Chowdhary 

{Defendant).* t29tb .June, 1868.] 

StnaU Cause Court (ProyitjctaJ), /artsdiciion of—ProvUtcial Small Came Court .-let ilX 
of 1887), sch. II, arts. 2, 41, 42 and 44— Suit for costs paid by one of two persons jointly 
liable, 

N.C. granted a lease of thro‘> plots of land to B.S. The heirs of the former 
lessee brought a suit against N C. and B.S. to rcenver poss6s.sioQ of the same 
three plots of land. The suit was decreed with costs ; and the c»sts, amounting 
to Rs. 80 and annas 5, were recovered from B.S. alone. Thpreupon B.S, 
brought this suit against N.C. in the Court of Small Causes at Pubna for the 
recov'Ty of that amount. 

Beld, that the suit was one which did not come under a^ts. 2. 41. 42 or 44 of 
sch. 11, Act IX ol 1937, and wis cognizable by the Small Cause Court. 

[P., 28 A. ■202 = A.W,N. (1906) 6=3 A.L J. 6.] 

Reference under s. 617 of the Code of Civil Procedure by the Judge 
of the Court of Small Causes at Pubna.. 

Bisva Nath Shah (the DlaintiffJhrought this suit to recover from Naba 
Kumar Chowdhary (the defendant) the sum of Rs. 80 and annas 5, the 
amount of costs, awarded against Bisva Nath and Naba Kumar in a 
previous suit (in which they were defendants), but recovered from Bisva 
Natb alone. 

It appears that tlie defendant had granted to the plaintiff a lease 
of‘ three ryoti holdings which were situated in the defendants’ putni 
taluk. 

The heirs of a former lessee brought a suit against the plaintiff and 
the defendant for the recovery of possession of the three holdings. They 
obtained a decree, and recovered the whole amount of the costs from the 
plaintiff alone. 

The plaintiff alleged that the defendant had induced him to take a 
lease of the holding through misrepresentation : that he had persuaded the 
heirs of the former lessee to bring the above suit, and had given evidence 
in their favour at the trial. 

The plaintiff further alleged that, at the instigation of the defendant, 
the whole amount of the costs had been recovered by [714] distress and 
sale from the plaintiff ; and contended that it was recoverable from the 
defendant on equitable grounds. 

The defendant, on the other hand, contended that the plaintiff bad no 
cause of action in respect of the whole amount claimed, and even assuming 
that be had, the suit being one for contribution, the Small Cause Court bad 
no jurisdiction to try it. 

The Judge dismissed the suit, contingent on the opinion of the High 
Court on the questions, assuming the suit to be one for contribution : (1) 
whether it came within the scope of sch. II of the Provincial Small Cause 
■Courts Act, 1887. and (2) whether, having regard to art. 2 of that seche- 
dale, it was cognizable by a Court of Small (Dauses. 

No one appeared on the reference. 

* Civil Relarencd No. 10-A of 1838 made by Baboo Bulloram Mullick, Judge of 
■the Couebof Smill Causes at Pubaa, dated the 19th of April 1868. ‘ 
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1888 The opinion of the Court (Macphebson and GORDON, JJ.) was as- 

June 29, follows:— 

Omc OPINION. 

Refer- We are of opinion that art. 2 of the second schedule of Act IX of 
ENCE. 1887 (Provincial Small Cause Courts Act) has no application to the pre- 
-— sent case, and that the suits for contribution which the Small Cause 
IS C, 713, Court has no jurisdiction to try are those specified in arts. 4i and 42, or 
which might come under art. 44. The present case does not come under 
any of these articles. We think, therefore, the Small Cause Court has 
jurisdiction to deal with the case, and we set aside the order of the Judge^ 
and direct him to proceed with it. 


C. D. P. 


15 C. 714. 

APPELLATE CIVIL. 

Before Ur. Justice Pujot and Ur. Justice Gordon. 


Hira Lal Das for self and as executor for his minor 

BROTHER, KaNAI LaL DaS {Plaintiff) v. MOTHURA MOHUN 

Roy Chowdhry and others {Dcfendajits).- [9th July, 1838.] 

Bengaimnanc7j Act {Vlll of 1885), 5. 53— usage, meaning of. 

Tbe-words "established usage''ins. 63 of the Bengal Tenancy Act, 1835, do 
not refer to a practice previously prevailing between the landlord [715] and his 
tenaiit, but to the established usage of ihe perguonah in which the holding is 
situate. 

[F.. 21 C. 132 (134) ; R.. 1 C.W.N. 687 (639).] 


Suit for the recovery of arrears of rent in kists. 

Hira Lal Das brought a suit in the Court of the Third Munsif 

of Perozepore, on behalf of himself and as guardian of bis minor brother 

Kanai Lal Das, against Mothura Mohun Roy Chowdhry and seven 

others for the recovery of arrears of rent.'road and public works 

cesses, due for the first or Assar kist of the year 1293 B.S. (1886)' 

m respect of a taluk held by the defendants under the plaintiffs’ zemin* 
dari. 


The plaintitis alleged that the defendants held the land under a 
gurbundobasti kobala jumma payable by four kists or instalments, viz., 
Assar. Assin. Pous and Cbeit: and that the Assar kist for 1293 (.Tune 1886) 
was due from the defendants, which they refused to pay. The plaintiffs 
conteuded that by s. 53 of the Bengal Tenancy Act,' 1885, rent was 
payable m four lasts in the absence of usage which made it payable in more 
or less than four instalments. On the other hand, the defendants, none 
of whom filed a written statement, contended that the suit was not main* 
tamable on the ground that by the established usage of the pergunnab. as 
contemplated by s. 53. rent was payable not in kists. but at the end of 
the year. They adduced evidence in support of the usage; and also relied 
on the judgment and decree in a previous suit for rent in respect of the' 


T A 1?*“ Appellate Decree, No. 2256 of J887, against the decree of Baboo 

Ivedar Nath Mozumdar, Subordinate Judge of BHckerguoge. dated the 30th of Jufi' 

lb??-/!? Bidhu Bhoosan Chuckerbati, Munsif of Perozepow, 

dated the 27th of December 1836. 
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8 ara 0 taluk between the plainbilTs and defendants, in which the Court had 

held that rent was payable annually. , „ , m < i 

The Munsif was of opinion that s. 03 of cbe BangU Tenancy Act 
made rent payable iu four equal insfialraents, except when there was an 
agreement or established usage by wliich it was payable in inore or less 
than four instalments, but that in no case could the rent be payable 
annually. He held bliat the defendants had failed to prove the usage 
they relied unon. and that the rens was payable in four kisbs; and decreed 

tbe suit accordingly. ..... j 

On appeal bv the defendants the decision of the Munsif was reversed 

by the Subordinate Judge, who held that s. 03 provided that money rent 
was payable in four enual instalments in the absence of agreement or 
establishediusage of payment at the end of tbe year. He also held the 
decree in the previous suit [716] to be “ conclusive evidence of agree¬ 
ment or established usage between the narties that the defendants are to 
pay vent at the end of the year and hv kists.” lie therefore decreed the 

appeal. 

The nlaintiffs appealed to the High Court. 

Mr, \V. M. Dafi and Baboo Uajenira Nath Bose, for the appellant. 

Baboo Blinho7i Mohan Das. for the vesnondents. 

Mr. Das. —Under the new Rent .\ct {s. 53. .Act VITI of 1885) money 
rent is payable by a tenant in four equal instalments? unless there he an 
agreement or established u«age to the contrary. Under the old Rent 
A*ct (s. 2L. Bengal Act VIII of 1809). in the absence of any agreement 
or established usage, the rent was payable annually. The onus, there^ 
fore is now thrown on the tenant to prove by agreement or established 
usage that be is liable to pay rent not by four equal instalments, but 
annually. The Judge has wrongly held the decree in the previous suit 
to he ■ conclusive evidence of agreemen*-. or established usage." He is 
also wrong in his interpretation of the words “ established usage." As 
to the riglit meaning of those words see ChtjUimio Chunder Roy v. Kadar 

Nath Roy (1). 

Baboo liliuhon Mohan Das submitted, on behalf of the respondents, 
that the decree in the former suit precluded the appellants from recover¬ 
ing the rent in ki<»ts. 

The judgment of the Court (PloOT and (jORDON. JJ.) was as 
follows:— 

JUDGMENT. 

We think the judgment of tin Subordinate Judge must be set aside 
and the apoeil allowed. The Subordinate Judgo treats the decision 
between the parties in the former suit, wherebv an annual kist was 
decreed, as conclusive evidence of agreement or established usage between 
the parties. We think he lias made two mistakes. That decree is not 
any evidence whatever of agreement between the parties. There was a 
dispute between them as to the time at which the rent was payable, and 
a decree was m ide in accordance with the law existing at the time ordering 
payment of rent [717] yearly. This negatives, so far as it has any effect, 
such inference as might be di-awn as to the existence of an agreement from 
tbe fact of yearly payments, as it explains them. Secondly, the Subordinate 
Judge refers to established usage between the parties, plainly treating that 
iis within the scope of s. 53 and using the words " between the parties ’’ as 

(IT 14 W.R. 99. 
lOGl 


1888 
JULy 9. 

Appel- 

LAIE 

Civil. 

15 C. lit. 



15 Cal. 718 


INDIAN DECISIONS, NEW SERIES 


i888 

July 9. 

Appel¬ 

late 

Civil. 

is 0. 714, 


[Yol. 


s»:rwr ^ w appear ^ t 


C. D. P. 


Appeal allotued. 


15 G. 717 (P.C.) = 15 I.A, 99 = 12 Ind. Jur. 289 = 5 Sar. P.C.J. 186. 

PRIVY COUNCIL. 

Present: 

Lord Bobhouse. Lord Macnaghtm. Sir B. Peacock and Sir B. Couch. 

[On appeal from the Bigh Court at Calcutta] 

Bhagbui Pebshad Singh and otheks [Defendants) v Gibja 
Koeb and othebs iPlarnttffs.) []5th Fep"l888 J 

«»»«- 

rmmoral or illegal purpose-Burden of prZng lh7n\ZrZZthe7e\r'‘'"^ 

“P‘"elr dgbt, 

deot debt, or against a sale in er^^. father s alienation for an antece- 

sons may not have been par I ^ thr 

the debA. been con^L^- -blish that 

ioiat®family.'’?raracht'rL’^ 

father's debt. ^i.s duty to pay. out oi the family estate, bi^ 

charged the family M^ate^tod^th^kTe fathers and sons, 

title and interest of the debtors but o ,i not merely of tbe right, 

other hand, before the sX nnlii L 1 ^ On the 

perty was ancestral and joint ^ Si''«o on behalf of the sons that the pro¬ 
to recover their sba^res^*th°at U wa^q f * **P«'nst the purchaser at the salff 

the debts «ere coveted/oVso neesl' 

tablieh general extravagance against fbi 7,!.““''^® purpose, and that to es- 
necessary for the purchaser the fathers was insufficient. It was not 

the purpose of the^^Yofn " to ^ 

necessities. ^ money was borrowed for family 

^ WsVw^N* « 42 = (I912) M.W.N.453- 

Cas. 919 (950; ; ExdI 34 0 7ql^ii i 1161=12 Ind- 
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The appellants we the sons and representatives ot Punnu Singh, 
deceased against whom thissuit was brought, he having in his hletime 

purchased, at several sales in execution of decrees against 
fathers the lamily estate iu whitli the respondents now claimed thou 
shares.'This family estate was a five-anna four-pie share “ 

Bazidpur Dhanki, in the Patna district. The question raised by this 
appeal was whether, after the sales of this estate in 
interests of the sous of the judgment-debtors cou d he recovered from .he 
puvchHser in consequence of the nature of tlie debts. 

Under successive sales in 187!) fractional parts of the family share 
in Bazidpur Dhanki were sold in execution of decrees obtained by 
different creditors against three brothers living jointly, 0 =“ ’ "“b 
families in the same coparcenary, mz.. Jballor bmgh, Peitah Narai 
Sin"h and Roghuburdyal Singh, the sons ol Sumbhu Dut Singh, three 
sons ol each ol the above three brothers some ol the being minors, 
now represented by their respective mothers, sued Punuu Smgh, the pur 
chaser of the share in Bazidpur Dbauki, to obtain a decree foi theii 
interests, inherited under the Mitakshaia, m the family 
joined as co-defendants with the purchaser their three several fathers and 
the wives, besides claiming as guardians ol tne mioor sons, claimed 

owD interests also. . 

The plaint alleged that the income of the ancestral estate was suacienb 
for the tamilv, and that there was no necessity for the loans contracted by 
the fathers ; but that the latter by dissipation and extravagance wasted the 
income and had taken loans on the security of tlie ancestral estate, the 
mahajuns having lent without due inquiry. It also stated that the order 
[719] issued for possession, ou the application of Punnu Smgh, was only 
in respect of the right, title and interest of the judginent-debtors, the 
fathers but that he had taken possession of the entire shaie of five 
anuas and four pies in Bazidpur Dhanki, and the claim was that in 
case the purchase of defendant No. 1, Punnu Singh, in respect of the rights 
and interests ol the lathers should be hold valid, then that the 
might he put into possession of their legal shares by partition, and that 

mesoe profits and interest might be awarded. 

In his written statement Punnu Siugh alleged that the loans were 
taken for necessary expenses and the payment of former debts, the mam- 
tenance and education of the minors, and expenditure in suits. Of these 
loans the plaintiffs had derived the beneht. some of them, moreovei. nob 
having been born at the time wlien the family became involved m debt 

At tbesame time that they instituted this suit (30bh September 1880) 

the plaintiff's brought another against other purchasers of portions ot tbe 
joint family estate at other sales. 

The Subordinate Judge tried the two suits together, and dealing with 
the issues in both, which raised the question of the nature of the fathers 
debts he found that lie plaintiffs had not proved that the monies which 
were borrowed were applied specially for licentious purposes. At the 
same time he found that the defendants had failed to prove that the e 
was any necessity lot- the loans, or that the defendants had inquired loto 
the ntcessity of them “ to such an extent as a cautious man would have 
inquired.” He also found that 6ve of tbe plaintiffs bad not been born 
until after tbe date of tbe decree. Having rejected the claims of tbe 
Utter, the Subordinate Judge held that the others were entitled to decrees 
for their shares, " not having been parties to the suit in which tbe 
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righte” ‘o their 

„= c made the order for the division of the ancestral estate 

as set forth in their Lordshios’ jiidsment. essrai estate 

the purchasers of the family estate appealed to the High 
Com t, of which a Divisional Bench, Mitter and wHkinson JJ gave 

judgment in both appeals referring in the judgment in this case to' what 
was applicable in [720] the judgment delivered in the other The 
vew taken by the Judges of the facts was that on the one hand the 
defendants had not proved tliat the monies borrowed were required for 

hat tbe"rvr‘"®'' I'l r had not established 

that the, weie applied to immoral purposes, though the conduct of the 

three hrothers had been shown to have been immoral. 

to y. Jugdeep Nara27i Shiah Q). and held 

the plamtiffs entitleu to the decree as made bv the Subordinate Judge the 

purchaser having bought with knowledEO of their claim. They therelore 
athi med the judgment of the Subordinate Judge. tneretore 

On this appeal.— 

eh •o'' the apiiellants, eonteuded that the pur¬ 

chaser at the execution sale was entitled to the entire share in the 

loncun-fld “ certified to have lieen sold. Tho Courts below bad 

estate had been'f h “f ''.’h of which the family 

trsted 1 ircun-ed, or shown to have been con 

behind the de'"'"°'‘^ Purioves^ The purchaser was not bound to look 
behind the decree under which the sale took place, nor to prove any 

necessity for the loans nor that inquiries had been made hv the^creditors 

i Zto ' n 4 ."^7 13) : Grrdfiarf Laf 

V. Aantoo ^al 'D , .Snrry ham, Aoer v. Shco Penhad Sinoh (5). 

The lespondentg did not appear. ' 

JUDGMENT. 

Tneir Lordsliins’ jud-'uient was delivered by 

Sir 11 PK.4C0CK.-This is an auDeal from a decree of the Hi-^h 

IwlVVamm Smf ‘ Smgfi 

tbemselvl and tie inLrlldmn^of [I'lf on behalf of 

possession of property wMcht^.^ ten [Tirrnm 

defendant, Baboo Punnn ‘^inoh a purchased by the tir&fc 

cution against the three hus'Lnds’ Th^' “‘"T T 

iectof this suit mntoK property which was the sub- 

was ancestral pronl -ti hve annas four pies share of Bazidour Dhanki. 

foui birds bad ehar-f » ^^ih^hshara. The husbands by 

One of tho^e hond«'"w'> annas four pies shaiM with certain debts. 

Jhaller. The clocren'nn 1* ^ hushanls alone, namely, 

on a judr^inent unon ®^®cution took place was 

mortgage. and by which they charged by way of 

They were sued not n I annas four pies share. 

pies sliare Thp /1 a ^ ’f*'^alized out of the five annas four 

the „,oney should ha recovered out 

(4) 1 I. A. ^aVl =^14 *8 L R 18?* 1. (3)fiM.I. A.424. 

o.UK. 187. (5]6I.A.85 = 5C.148. 
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of the property chargeci, ami the rive annas four pies share was attacheil 
in execution of the decree, ana was sold io execution. The sale was 
conlinned by the Court, and the confirmation recites that the action 
had been brought for the recovery of a certain amount, and as the 
right and interest of Bahoo Jhaller Singh, and Baboo Pertah Narain 
Singh, and Roghuburdyal Singh, judgmoni debtors. in tlie undermen¬ 
tioned land, or immoveable property, were sold on the 6th October 
1S79, in execution of this decree tbiough the bailiff of tiio Court 
of the Judge of Patna, and as seven days have elapsed and no objection is 
riled, it is ordeivd that the said auction sale be confirmed, and the said 
sale is coulirmed by this order. " Then at tiie foot of the certificate of 
cocfirmatioD the property is stated to be the rive annas four pies share of 
the mouzah Ba/idpur Dhanki, so that tliere can be no doubt that by the 
bond under wliich the sale took place i liat property was charged ; the 
debt was decreed to be recovered out of the property ; the property was 
attached ; the property was sold, and the sale was confirmed as to the 
property itself. Therefore it was not a mere sale of the right, title, aud 
interest of the debtors. Ig was the sale of the property being the right, 
title, and interest of the debtors. 

The suit was brought bv tlie widows on behalf of themselves 
and the children to set aside the sale enMrelv ; and thev also [722] praved 
that possession might he aw«rded io re.spectof the whole five annas four 
pies share : and secondly : " In case the purchase of defendant No. 1, "— 
that is. the piuchase of Punnu—" in resnect of the right and interest of 
defendants Nos 3 to 5 (that is. the three husbands), be held valid, 
then your petitioners might be put in possession of their legal share by 
partition.” 

The case was tried hy the Subordinate Judge, and he cave a decree in 
favour of the plaintiffs for the shares to which he considered the claim¬ 
ants would he entitled if a partition had been made. His judgment is 
in the Record, and !iis order is; “Thattha case of the plaintiffs be 
decided with this detail, that the claim of rive of the plaintiffs ” naming 
them—“ he dismissed with costs.” Those were five of the cluldren 
who wore not in existence when the bonds were executed. There is no 
appeal on the part of those children with regard to the dismissal of 
their claim. Then upon the claim of tlm wilows nnd the other child''en 
ho ordero'l that the property‘‘bo divided into fifteen sahams.”—which 
means tif'pen shares,—” of which twelve sahams bo declared to he the 
property of the plaintiffs, and thrao of Jhaller, Pertah. and Roghuhur: that 
each of theplainMtfs mentioned above do get possession of one saham.and 
the remaining shares, that is to say, the shtres of the tliree husbands, re¬ 
main in the possession of the defendants.” 

Upon that there was an aoueal to tlie High Court, and the Court gave 
their judgment on the 2Ut of June 1^63. For their reasons they referred 
to a judgment they had given in another suit. The effect of the judgment 
was tliat although the defHndants had failed to prove that the loans in 
respect of which the bonds were exicuted were required for family neces¬ 
sities, still the plaintiff's had rqually failed to establish that they wore 
“ apolied to immoral purpose?that the lenders did not make any proner 
cn<juiry whiofi a prudent lender would make to sitisfy himself as to the 
necessity of the loans. As to the evidence of immoral and extravagant con¬ 
duct of the husbands,the High Court said: ‘"Although the witnesses examin¬ 
ed by the plaiotitfs give a somewhat exaggerated account of it, yet we are 
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on the whole satisfied that these persons were leading a life of 
debauchery and sensuality; and if the lenders had made proper [723] 
inquiry they would have found that the necessities of the loan 
arose fiom their improper and immoral way of life. The lower Court 
seems also to be of this opinion. The Subordinate Judge in one portion 
of his judgment says: ‘ The mere bad conduct of Jhaller, Pertab, and 

Eogbubur is not sufficient to resume the property.’ But the lower Court 
thinks that the evidence adduced is not sufficient to establish that the 
amounts borrowed under the aforesaid bonds were actually applied to 
immoral purposes. In this opinion we also concur.” It therefore 
appears that the High Court thought that, although the bonds were not 
proved to have been given for monies advanced for improper purposes, 
still the lenders of the money who had sued and recovered their judg¬ 
ments had not made proper inquiries to ascertain whether there was an 

actual necessity for the loans. But it must be home in mind that this 

was not a case of a joint family consisting of br^.thers, but it was one 

consisting of fathers and children; and it has bean held that sons are 

liable to pay the debts of their fathers, unless incurred for immoral or 
illegal purposes. 

That principle was laid down by the Judicial Committee in the case 

of Surnj Bunsi Eoer v. Sheopenhad Simj (1). where a ruling of Chief 

Justice Westropp (2) was referred to with approbation, in which he said: 

bubject to certain limited exceptions (as, for instance, debts contracted 

for immoral or illegal purposes) the whole of the family undivided estate 

would be, when in the bands of the sons or grandsons, liable to the debts 

of the father and grandfather.” Colebrooke s Dig.. Book I, cap. I. par. 167, 

and Girdhan Lai v. Kantoo Lai (3) were cited as authorities for the 

proposition, and m a subsequent part of their Lordships’ judgment the 

decision in the case of Kantoo Lai is summed up in the words following; 

Xbis case then, which is a decision of this tribunal, is undoubtedly an 

authority for these propositions: First, that where joint ancestral proper' 

ty has passed out of a joint family, either under a conveyance execn- 

ted by a father in consideration of an antecedent debt, or [724] 

under a sale in execution of a decree for the father’s debt, bis sons, by 

reason of their duty to pay their father’s debt, cannot recover that 

propel ty unless they show that the debts were contracted for immoral 

purposes, and that the purchasers had notice that they were so coD' 
tracted. ^ 

fk time of the sale notice was given on behalf of 

t e children that the property was joint ancestral property, and that 
the lathers had no right to mortgage it, still the question arises whe- 
ei, execution of the decree under which the property was 

ordered to be attached, it was for the purchaser to show that there 

as a necessity for the loan, or whether it was not necessary for those 

w 10 c aime on behalf of the children to show that the debt was contract- 
inomoial oi illegal purpose. If it was necessary to show that the 
f P^^ititiffs failed to prove the fact, and that is 

^ Court. It appears to their Lordships that 
according to the decision in the case of Suraj Bunsi Koer v. Shcoparsad 

ID It was necessary for the plaintiffs to show that the debt 

contracted for an illegal or immoral purpose. 


(1)6I.A. 104 = 5 0.148. (3) n B.H.C.R.83. i3) 1 LA. 321 = 14 B.L.B. 
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In tbe case of 5a6ttasin V. Madun il/oAwn (1) the principle 

laid down in the previous case whs adopted ; and at page 17, L.Ii., I. 
A., in the judgment of their Lordships, it is said : “ Des^tructive as it may 
be of the principle of independent co-parcenary rights in the sons, the 
decisions have, for some time, established the principle that the sons 
cannot set up their rights against their father’s alienation for an a ntecedont 
debt, or against his creditors' remedies for their debts if not tainted witli 
immorality. On this important question of the liability of the joint 
estate their Lordships think that there is, no conflict of authority.” It 
appears, therefore, from the decisions that cow in a caseHike the present, 
where eons claim against a purchaser of an ancestral estate under an exe¬ 
cution against their father upon a debt contracted by him, it is necessary 
for the sons to prove that the debt was contracted for an immoral purpose, 
and it is not necessary for the creditors to show that there was a proper 
inquiry, or to prove that the mcney was borrowed in a case of necessity. 

[726] Under these circumsiances their Lordships think that the judg¬ 
ment ol the High Court was an erroneous one, and thny will humbly 
advise Her Majesty that that judgment and the judgment of the Subordi¬ 
nate Court, in so far as it was adverse to the appellants, should be 
reversed, and that the suit be dismissed with costs in both those Courts. 
The responoents will pay the costs of this appeal. 

Appeal alloiced. 

Solicitors for the appellants : Me^sis. T. L. Wilson A Co. 
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PRIVY COUNCIL. 

Present; 

Lord Watson, Lord Hobhotise, Lord Macnaghten, Siir B. Peacock and 

Str R. Couch, 

[Three appeals and a cross-appeal from, the Court of the Judicial 

Conmmioner of Owrf/i.) 


iNDAR KUNWAR and ANOTHER {Defendants) v. JaIPAL KUNWAR 
{Plaintiff). t20th, 24th, 25tb and 2Gth January and 10th March. 1888.1 

H'ilf, Con^lrvclion of—Ovdh Es^tates Act {I of 1869). ss. 8, ]3<nid VnTegisUred 
ivtll oj lalukdar— iltonxng of " RlahoTovi Sahxba " as applied to wx/e or wives— 
Decree for vioxiitennuce lo uiovw under ili$ will on which her suit teas based, 
ihotigh her claim uas for a diffeunt relief—Costs. 

A talokdar. wbo died childless, but Iraving two widows, bequeathed, b; an 
unregisUied will, to tbe "MahaiHui 8sbiba" bis entire estate, and gave a 
power to ibe tame to adopt a sou to him ; also providing mainieo&nce lor both 
his widows after such adoption. 

Held, that, to deteixoine whether tbe will referred, in such )cquG<^t and 
power, OT'ly to the eld<r or to both oi tbe testator's wives, rxtrirsir evidence of 
hia intention was not admi<iaible; but tbsc tbe true constructim was that 
which would indicate a reasonable and probable intention consistent with hie 


(11 13 I.A. 1 = 13C. 21. 
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views, as evidenced by his conduct, aud his will generally. Abbott v. Middle, 
toyi (1) referred to and followed. 

As hie views appeared to favour eiogle heirship, and the whole state of thinej 
as well as the language of the will, pointed to the owuer of the estate being ooe' 
and the donee of the power to adopt being one: that accordingly the 

I. words Maharani Sahiba ” were not here used as a collective term for both 

widows, but signified only the elder, although, when qualified, a? they were in 
another part of the will, they might include both. 

[726] Held, also, that as, if there had been no will, the junior widow would have 
=. succeeded to an estate expectant on the determinitioo of the life-estate of the 

senior, but subject to be defeated by an adoption bv the latter, this was an inter¬ 
est bringing her witbin the meaning of s. Ld, para. I of Act I of 1869 * so that 
maintenance bequeathed to her by the will was payable, notwithstanding its not 

. rWf regwtered (as that section rerjuirod m other cases) as wcUout of the 

talukdari as out of the uon-talukd.iri estiteof the testator. 

HeW. also, that this hid been rightly deireed to her. as she had sued upon the 
will, although her direct claim in her plaint was not for this, but to share the 

2* '^•'*‘®®quaUv with the senior widow, a claim which was dismissed. Beld&ho, 

that the difhculty of consr.rijotion having b«eu caused bv the testator himself, 

aud in regard to the circumstauces and position of the parties, costs would come 
out of the estate. 

[R„2-2C Ug)(P.C.I;‘i0A.303lP.C.) = 8C.W.N. 699 = 11 Bom LR. ;516 = 1AL. 

J. oo4.J 

Three appeals and a cross-appeal, consolidated and heard as one, 
from a decree (27th March 1686) of fcbe .Judicial Commissioner of Oudb, 
leversmg a decree f3rd October 1884» of the District Judge of Fvzabad. 

ihese appea ls arose out of a suit (.3ri December 1883) relating to the 
\\ill of the late Miharaja Sir Dighijai Singh. KC.s.l.. talukdarof Balram- 
pur. who died or. the^Tbb May 1882.1eHviog two widows, of whom the 
senior adopted a son to him in 1883. This suit was brought bv the junior 
widow, nowrespondeiu m appeals preferred by che defendants, against the 
..euioi wi ow and adopted son, claiming joint proprietary possession of a 

^ ° Maharajas moveable and immoveable estate underbid 

Will, which was 'lot registered within the thirteenth section of the Oudb 
aS a es . c 0 1869, governing so much of the testator’s estate as was 
Ululidan. The principal questions on these appeals were : (1) the effect 
of ss. 13 and 22 of the above Act in regard to the junior widow's 
taking any beoeht under a wiU not registered as the Act required: and 

rii to “^0 ot the words “Maha- 

rani bahiba, vi: whether by them the late Maharaja indicated the junior 

widow as included m that expression, or the senior widow alone. The 

Oouits below diBered as to the latter question, the first Court holding that 

.'■'8'’“'° than the maintenance allowance 
r .if 1^* ? .’®the Judicial Commissioner held that her right 

r 797 l enioyment of her husband's estate was equal to that 

L727J of iihe senior widow. When leave to appeal to Her Majestv was 

wanted mu\e in execution by the Judicial Commisaioner 

W-iKf Juno 1886), which came before their Lordshins in Maharani Indar 
Kmiwar v, ilaharnni Jaipal Knmrar ( 2 ). 

lAte ilaharaja, whose property, on account of his loyalty as 
raliMar of Balramnur, was exempted from the confiscation of March 
808 , caused his name to he entered in lists II and V (3' of the fists 
piopared in accordance with s. 8 of the Oudh Estates Act, 1869, and it so 

!.‘I!w) Hi.A.i=i4c7m 

on or 601^6 "hosecslates, according to the onsrom of the family, 

before the 13th day of February 1856, ordinarily devolved upon a sing'e heir. 
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remained during his life. He married his senior wife. Maharani Indar 
Kunwar. in ItiOO, and the Maharani Jaipal Kuuwar. bis second wite. m 

1877 ; but had no issue. 

The Maharaja’s will on the 15th March 1878 was executed and attest¬ 
ed iu the manner prescribed by s. 19 oi Act 1 of 1869, more than three 
months belore bis death, and was deposited in the Kegistration Omco of 
Lucknow, under s. 42 of the Registration Act, III of 1877. This aeposit 
was made under the belief that it was a registration within the meaning of 
ActIofl8G9 8 1311). The will was written in the Hindi character, by a 
[728] servant. Ram Shunker. deceased in 1882. in the SBine year as 
the Maharaja. The will, as translated by the Judicial CcPunissiODer. 
omitting the pieamble. and ceriain charitable and religious bequests, was 

as follows:— . , ... , .,. 

" At this time, that is to say up to the date oi the writing of this 

document, 1 have no ia&ue by my Kbiis Malial: but by the mercy of 
Almighty Gcd, 1 am not yet witliout hope. H, by the favour of Almighty 
God issue sliould be born of iny Khas Mahal, whether it be of the senior 
or of the junior Maharani Sahiba. tl.en let it be owner of tne enUie riasat 
and ol all the propeity, moveable and immoveable, like myself, withoutthe 
writing of anv will. Perchance at some time I may lose hoi-e of issue by 
my Khas Mahal; then in that case I have power to adopt whom I 
please; and having executed a deed in due form 1 will cause it to be 
veiihed by the Governmont, and let that adopted son, as if he were an 
actual son. be the owner after mo of the entire riasat likeuivself: provided 
that after the adoption no issue by bom of my Khas Mahal, ior in that 
case let the issue of my Khas Mahal be cousidered the owner of the riasat 
and of all the assets, moveable and immoveable, and let the adopted son 
have nothing to do with it. only let that adopttd son be held entitled to 
receive food and raiment by way of mainleoance auring bis life; and let 
not the amount of this maintenance exceed six thousand Ui.hOO) rupees 
yearly. Should i have no issue by my Khas Mahal and in my lifetime 
find DO opi-Ortuuity to adopt, then iu that c.is©. without aliening moveable 

assets, let the Maharani Sahiba after me b3.Uirins,|;,'.'!', lifetime the owner 

of the entire riasat and ot the property movealde and immoveable. There is 
to the Maharani Sahiba full authority to select, and within two years to 
adopt according to the custom of the family, and according to the Hindu 
law, such minor male child of ray family as may think 6t. Should 
(God forbid) the said adopted son die in his minority, then again there is 
authority to the Maharani Sihiba to make a second adoption according to 
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List V 16 ol ihe gnintefs to whom i-nnad.-' or grnnU have been or mny be given or 
made by ibo British U<A.rninfi.i, up toib^oaie tixud for the closing of such list, 
declaring ibat the successi-n lo the csuiie=, cotuprised in such sunadsor grants shall 
thereafter h« regulated by the rule of primogeniture. 

11) Actl of 18(9,6. 13. provides Hint “no talukdar or firantce, and no heir or legatee 
of a talukdar or grantre. shall have pow.r to givi- or bcjUfath his estate, or any portion 
thereof or any inlfctei.t iherriu. to ..ny person not being either (aj a person who under 
the pto'vifiions of this Act. or under the ordinary law to which persons of the donor s 
orU6talor’s tribe and religion are subject, would have tuccreded to such estate, or to 
a oortion ibmof, or loan interest IheieiD. if such talulcdar or grantee, heir or lepatie. 
bad died intf-slate ; or (6) a younger sn, of tho talukdar rr grantee, heir or legafeo. m 
case the nsmo of smb talukdar or grantee appears in the third or 6flh of tho lists 
mentioned iu s. 8. except by an iiisttument cl gift, ora will executed and attested not 
less than three months before the death of the donor or testator, m manner herein 
provided in the case of h gift or will, as the case may bo, aud legibitrtd wilhiu one 
mouth from tho date of its executico. 
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L. above derail aoa decision, a son be adopted bv the Mabarani Sahiba^^ 

3 m two years. Should, peradventure, the Mara ani sS d 

adop mg any son, or should that adopted son die in hirm rority oTluh 
out issue and intestate, then in that case let that person orm 7 tami 7 vt 

"• ZT' h“'' “o'-eab^e and i^Zeabt oro 

Ssat I? “m : the ouslom of to 

^ ausac 16 will bd proper for Goveinmeot, during the minon>v fk! 
the‘ rlsTld' :7:ToI ‘tbT^ilts'mty^ r‘''‘ “’V ft™"? 

tr,£xi,2. f: ~s sr- S £? “5 

Guardian of tlie Court of Wards ■ and nl f h under the care of the 

him make over to the said heir all tL f ■ h ^e"- attaining his majority let 

property, moveable and immoveable aud let fha V? 1 f 
owner of the entire riasat, seated on tbft rLe t w II ff’ 
representatives to maintain for ever acooX to the? Foper for my 
provide according to the subioined l«t?f ® instructions, and to 

scribed, 00 account of 111 ^^ 1 ^ hot? f P^®' 

worship at the Shrine of Bijulipu^ atd and school and 

Janwar Hnea'^e and mnvri Pur, and the marriage of maidens of the 

meutsubsists°;letitnevei bediSnue?"' 

wordscorrect, except where the 
appeal Ct Zv 'con‘cnM in her 

deZth of the MlLritthe sT' 

kharij." or mutation of oames i'n°ttia"f order tor “dakhil 

And on the 8 tli November 188d >h‘^^Vi- Z 

NaraiaSiogh,,,hesou of ?um:n 9 in ,h’'?''“'y minor Udit 

October, had executed a dnorl h ^ u' *'iready, on the previous 26th 

purpose of his be ng so ef ? ^ ^is sou for the 

that deed Gumao aleed Zt l?^'^^ I of 1869. By 

estate, and should 'have tho widow should retain controlof the 

-n,aodofadopti„g?o??orr'/' bifp.at"’' 

knowlelgiug th 3 aJoD^o^n senior widow executed a deed ao- 

sou will be the nronri^f- ^^S'shered it. It stated: “The said adopted 

both moveable and Zo Me" 

oveaDie, like a real son. Oa the 23th March 
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however she executed another document stating that the adopted son - 

would only succeed to the Bulrainpui: estate after her death : and on the lo. 

Qth April 1884, Guman Singh executed a deed acknowledging that what p ^ 
was stated in the last document, in regard to the succession, was correct. 

Meanwhile, the junior widow filed her plaint, stating that her husband OOU^iL. 
had bequeathed to his wives, both of them, the proprietary right for life ^ ,^26 
in the entire estate, giving permission to them both to adont; that, there- jp 
fore, the adoption was illegal; and that the plaintiff was entitled ^ 27 * 

(a) partition of the moveables into two equal shares, and delivery to ^2 jQp. 
hersell of one share: (i) joint proprietary possession in equal shares of 
the immoveable property; and (c) mesne profits of the latter share 8 „. p_cj, 
from the date of the Maharaja’s death. The written statement of the 
senior widow relied on the non-registration of the will, and an exclusive 
bequest to herself. She alleged that the power to adopt was to her alone, 
the Maharaja having, as he was competent to do in regard to the general p _0 102 . 

estate, barred the operation of the ordinary Hindu law by his will; 
and that under the Oudh Estates Act I of 1869 the plaintiff could not 
claim to inherit any part of the taluqdari. The defendant Udib Narain 
Singh, through his guardian ad litem the other defendant, repeated the 
above defence, adding that, even if the action of the late Maharaja in 
barring'tho operation of the ordinary Hindu law could be disregarded, still 
the plaintiff"s claim, so far as it was based upon Hindu law, must fail by 
reason of the fact that by the immemorial custom of the family none of 
tbe family property was partible: also that the plaintiff was nob competent 
to challenge the validity of his—Udit Narain Singh’s—adoption, nor could 
his status, or his rights to the property, be matter for adjudication in this 
suit; and that he had been validly adopted, 

Tbe District Judge fixed issues raising the main questions, whether 
the junior widow was entitled to the moiety claimed by her upon the 
construction of the will and in regard to non-registration, and also whether 
tbe adoption of Udit Narain by the senior widow was invalid on account 
of its having been effected by lier alone. 

[731] In his judgment he stated that it was admitted by both 
parties, and accorded with the decision in Abdul Razzakv. Amir H(iidar{l), 
that the will had not been registered as s. 13 required, tbe mere 
deposit at the registration office not having been sufficient. In regard to 
the effect of non-registration he held that the junior Maharaoi was a 
person who would have succeeded to an interest in the Maharaja s estate 
if he had died intestate, referring also on this point to the last mentioned 
case, and to Ajudliia Raksh v. Riikmin Kunwar (2). Going through the 
will, he remarked that tbe testator appeared to have sought to render it 
easy of construction, and that ic was not going too far to say that if he 
had directed the servant, Ram Shunkor, to write of the senior widow as 
“Bari Maharani,’’ this suit would not have been occasioned by the parties 
attempting to establish their own meaning for tbe words “Maharani 
Sahiba.” 

As to the meaning of those words, he had regard to the ordinary 
notions of Hindus in respect of the following, viz., that tbe widow is 
considered half of the husband bodily ; that if he dies, leaving more than 
one widow, they share his property, though it is considered as vesting in 
one individual; and that, in the Sanskrit texts, widows are spoken of, in 
the singular number, as one person. He referred to Macnaghten s Hindu 

(2) III.A. 1«10C. 482. 


U) 11I.A. 121 = 10 0. 976. 
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Law Cnap. II Inber^ance ; Viramitrodaya, Chap. Ill, part 1 - Cola. 

□rooke s Dayabhaga Chap. XI. But he was of opinion that other consi- 

dotations outweighed the effect of these. Admitting extrinsic evidence to 

remove what he considered to be a latent ambiguity, there being twr«r! 

sons, m fact, to whom the desciiption applied, he held that it applied to 
the senior widow alone. ^ 

accordingly decreed to the junior widow the annuity of Rs. 25 000 

from the date of the adoption, and dismissed the residue of her ei&ini 
against both defendants. “ 

^ An appeal to the Judicial Commissioner against this judgment 
ana decree was made by both parties, the appeal of the senior Maharani 
ana of ihe adopted son Idit Naram being limited to [732] the award of 
the annuity which they contended had not b.en asked for by the respond¬ 
ent m the suu and if asked for could not liave been granted to her by 
reason ol ss. 13 and 24 of Act 1 of IthA). ^ 

fh Ihe Judicial Commissioner, under b. 566of 

he Code of Civil Ihocedure. remitted the case for the trial of certain 
additional issues which he thought necessary, directing the District Judge 
to take such further evidence as might lie required, and he allowed the 
junior widow to be heard m support of her claim as based upon Hindu 

These issues, in effect, were as to what nart of the property in suit 

was governed by tl.e provisions of Act I of 1869 : whether the claim had 

reference to Hindu law ; and whether the rights of the adopted son could 
be disposea of in this suit. 

The Disinct Judge returned a statement of the talukdari estate, and 

that Ihe chum was go\erned by family custom and by 

- ItTnf to the provisions of Act I of 1869 ; and that the 

lights of the adopted son could not be determined in this suit, thev ex- 

!fn v ^ the junior widow, the latter being 

fh f if ^ 0 dispute tbe validity of the adoption so far as to show 

that it was not in accordance with the will. 

reversed by the Judicial Com- 
j ounu that the Maharaja, when he used the words " Maba- 

oBTier 1 ^ them as a Hindu would use them in the 

neared to^ the both bis wives. Itap- 

i.) • • / ^ Ccmmissioner thai* tbo only contiDgency on which 

w^T r' to the allowance of Bs. 25,000 

take nvpr ® complying with the Maharaja’s wish that it should 

take over the management of the estate on the adoption of a son. 

‘_“^caning of ‘Maharani, ’ the judgment continued 

-0 the opening of the third part cf the will the change from 


thus: 


Khe« ATolyvi i\r pare ci tne will the change irom 

mLa it 1 f ’“.f'■<>“ ‘be ie '^bich it is 

would bavA^^*i\i ^^'iiiharaja uses the words as an Englishman 

[7331 Kt AK Should I have no issue by my 

then in rlnV lifetime find no opportunity to aW. 

in the l-irirti f t-i 'r. Maharani Sahiba after me be, itc.’ And 

the class* ° the word ‘wife’ (widow) designates 

brookb’q ti'fl Mitakshara (passage omitted in Cole- 

is given in u A'" s. 468; the text 

to inherit U il ^ There (in that order) the first 

singular m i ^ ^ (jatni) ; is she who is made bv marriage . . • ' 

tla/a is denoted.’ And in the Viramitro- 

P 1, Part I, s. 2) we read : ‘ The singular number (in tbfl 
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berm ‘patni’ in Yajnavara’s text, 3 . 1) implies the class. And again 
[ibid, s. 10): ‘ The wives of the same class with the husl)aad shall take 
the estate, dividing it amongst themselves.' Hence the singular number 
in the term ‘ wife ’ is to be taken to be used with the intention of 
designating the ‘ class.’ 

“ It seems to 1110 impossible to read the letters addressed by the 
Maharaja to his two wives without feeling that, although be treated the 
senior Mabarani with respect, his fondness was greater for his younger wife, 
and that the Maharaja, when making his will, was favourably disposed 
towards the junior Mabarani is evident from the provision which be made 
for her maintenance in the fifth part of his will. Few were bettor acquaint¬ 
ed with tlie Dfovisions of Act I of 18 (d 9 than the Maharaja, and the last 
clause of s. 25 of that Act provides that,' in the case of a junior widow of the 
deceased, the maximum amount of the annuity shall be one-half of the 
maximum amount to which a senior widow of the deceased would he enti¬ 
tled under the former part of this section.’ The Mahar-ija. however, when al¬ 
lotting tlio Rs, 55,000. which ho assigned to ‘ the two Mabarani Sahiba,’ gave 
the junior Mabarani only Rs. 5,000 lesUhan to the senior Mabarani. He 
gave the senior Mabarani Rs. 30,000, and the junior Mabarani Es. 25,000. 
Under the Hindu law a widow .to whom a power to adopt has been 
given cannot be compelled to execute that power-Dnnnm Das Merjea 
V. Munammat Tarinee (1) and Ui/ia Sunduri Debt v. i^u>ohini Dcbi (2,, and 
the Maharaja showed by appeal to Government to see his wishes carried 
out. that he felt the precariousness of Ins position in this resnecc. On the 
theory of the respondents, if the senior Mabarani had died without adopting, 
the junior Mabarani could not have adopted; and the Maharaja died testate, 
having provided by his will (fourth part) that if the Mabarani Sahiba died 
without adopting, the next heir, according to the custom of the family, 
should take the estate Kven if the senior Mabarani did adopt, it 
was by do moans cortaiu —tlieovont has shown it to hnvo beoo itnproba- 
ble—that Govornmont would comply with the Maharaja's wishes, and tako 
over the estate on the adoption of a son. the only contingency on the 
occurrence of which the junior Mabarani would become entitled to her 
[734] allowance of Rs. 25.000 a year. In no case was it likely that for 
at least two years would even this remote contingency occur. Is it then 
conceivable that iho Maharaja, with bis evident wish to treat his younger 

wife favourably, would have executoJ a will which, if the conteniion of 

the respondents regarding its meaning be correct, would have left the 
junior Mabarani -certainly for two years, probably for ever—to the pit¬ 
tance. not exceeding Rs. 3.000 a year, which the provisions of s. 26. Act 
I of 1869, would procure for her? To me this seems inconceivable; and 
in face of the fact that when the Maharaja (in the fifth part of his will) 
was allotting his widows’ allowances he allotted to the junior Mabarani 
Rs, 25,000 per annum. I find it impossible to hold that this was the 
Maharaja’s meaning. The only construction of the will which makes it 
consistent throughout is, as it seems to me, that which supposes the 
Maharaja’s intentions to have been that, till the event comtemplated by 
the fifth part of the will, both the widows should enjoy the estate. 

“Thesecuring a male heir by adoption on failure of actual issue is 
tbe central idea of the Maharaja’s will. At the time of the execution of 

the wllUhe age of the Miharaja was about 60. and (assuming their ages 

to be correctly stated in their mukhtarnamahs filed in this suit) the ages of 
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fche Maharaois were--senior Maharani 41. junior Maharani 19. Thfl 
Maharaja had not then met with the accident which ended in his death and 
probably looked forward to another ten or fifteen years of life By that 
time his elder widow would have become old and his younger widow would 
have reached mature age. The Maharaja was most careful to provide fo-all 
possible contingencies in his will, and one canootsuppose that these coDtio- 
gencies, did noD strike him. Is it conceivable that, with two persons caDable 
(the one on failure of the other) of performing his wishes as to the adoption 
the Maharaja would have excluded one of those nersons, and so reduced 
the Chances of his wishes being fulfilled ? And yet that is what we must 
Mippose if we hold that the words ‘ Maharani Sahiba ’ in the third part of 
the will denote the senior Maharani only. If. on the other hand we 
lead the words Maharani Sahiba as meaning ‘ my wife (widow) in the 
ordinary Hindu sense of the word.s, i.e.. as comprising the class, there is 
no diraculty at all, and the will is consistent throughout. 

It has been said the Maharaja was careful to explain that hy Khas 
Mahal he meont both ladies; why then, if by Maharani Sahiba he also 
meant both ladies, was he not equally careful to protect his meaning as 
regards the woi-ds Maharani Sahiba ’ ? The answer is obvious. The 

Mahal, Chief Consort,’ left unexplained, might, contrary 
to the Maharajas intentions, have not unnaturally been restriefed to the 
senior Mahyani. As regards the words ‘ Maharani Sahiba’ a term com¬ 
mon to both the ladies, there was no such danger, and no explanation 
was therefore needed." 


L adoption, the Judicial Commissioner was of opinion 

that che junior widow could dispute it. but only so far as to show that 

the adoption was not in accordance with the Maharaja’s will. His 
judgment continued thus:— 

opinion that the plaintiff is not competent to challenge the 
validity of tjje adoption, so far as the fact that it was effected without her 
consent is L735] concerned, but that it is open to her to show, if she can. 
that It was otherwise invalid. I think that the plaintiff is not competent 
to challenge the validity of the adoption on the ground that she did not 
consent to it, because adoption is a religious ceremony, and the senior 

widow IS theretore the proper person to perform it." 

The point as legards co-widows, and their powers in the matter 

fu ^ M directly raised in the Courts of 

virtLf T tu Provinces, Bengal, or Madras; but as regards the 

/ ^ widow to precede the younger in the performance 

ot religious duties, we have authority in the text books current in those 
provinces. Thus we read in Jagannatha’s Digest of Hindu Law, 
translated by Colebrooke (Edition Madras 1874. Vol. II. page 124)- 
ajnyawa ya . If there be several wives of his own class, such duties 
are lawfully performed by no other than the eldest. Obaudeswara 
and Vm> aneswara: If the first married wife be alive she must be 
preferred m all matters relating to religion. Vishnu: If many wives of 
IS own c ass ^ e living with the eldest alone should the husband conduct 

delrerTo ^him*°^ religion, even though his younger wives be 

point as regards co-widows has been raised in Bombay in tbe 
case of Rakhmabai v. Radhahai (1). Messrs West and Buhler give (3^ 

_ ° ~ P^go 412) the following bywasktha : ^ Questi&n.-^^ 

(1) 6B.H.C. 181. 
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deceased man has left two widows.. ■ The prooerty of 

the deceased has passed into the hands of the elder widow. Gan the 
voungar widow claim a share of the pronerty? and who has ^he right to 
adopt a son? .-Inswcr.—The younger can claim a share, ilie rifihb ot 
adoption belongs to the elder.' And again, in *Vol. II. page 977, Messrs. 
West and BuhK' gave the following plncita n[ the Shistras: itio 

eldest of several widows has the right to adopt. On the death or disquali¬ 
fication the right passes to the next widow in order of raarriaqe ’ A man 
having directelan adoption, the older widow may adopt ag^unst the wisn 
of the junior ’ And this view was the view taken by the High Court of 
Bombay in Ralchmahai v. Radhahai (1).” 

On the question whether the adoption of Cdic Narain was duly 
effected, the judgment was as follows; — 

“ That the boy was a fit subject for adoption is not now denied. That 
the ceremonies of the adoption were not duly performed is pr/m facte 
in the last degree improbable ; and it has. I consider, been established by 
the defendants bv good and sufficient evidence ^vhich is entirely L736J 
UDContradieted) that all was rightly done. The evidence of Pundit Ju¬ 
gal Kishoro is pirticularly clear as to the unconditional gift ann accep¬ 
tance of the boy, acccording to the forms of tlio Rhastras, as a son to the 
Maharaja. And this being so. in my opinion factum r.akt." 

The result of his judgment was thus stated 

“ I have now to find the relief to which the plaintitl is entitled. I 
consider that from the date of the Maharaja’s death until such time as 
the Government shall see fit to take action in the terms of the faith nart 
of the Maharaja’s will, under the provisions of s. 162 of the Oudh Land 
Revenue Act. 1876.' tiie plaintiff is entitled bo equal beneficial oniovment 
with the senior Maharani—see Bhauivundeen Doobcu v. il/?/no Baiji (l) and 
Jiiouiamba Boi/i Snibav. Kamakshi Bayi Saiba, and Botji Saiba v. Jt- 
joyaimha Bayt Saiba (3)-of the estate, but I am unable to hold that she 
is entitled to a partition of the moveables. The moveables must, I con¬ 
sider. follow the Raj, which is impartible. It may be saw. but lu the 
will (third nart), although the Maharaja carefully forbids the alienation of 
the immoveable property, be makes no such provision as regards the im¬ 
moveable property. This is true, but tbe Maharaja was no doubt sensible 
of the difficulties in the way of forbidding the alienation oi tbe moveables. 
These largely consist of elephants, horses and cattle, and to have barred 
their alienation would have caused great practical inconvenience. That 
the Maharaja did not contemplate a dissipation of the moveables of the 
estate is plain from the fact that he provides in the fifth part of his will 
for their being taken over by the Court of Wards. I consider that her 
position as the older widow gives the senior Maharani. as lu the case of 
coparceners, a preferable claim to the care and management of the joint 
property I think further that, under all tbe circumstances of the case, 
the costs of this litigation should be taxe 1 as bstween solicitor and client, 
and be charged against the estate. The respondent’s objection is decreed 
and the decree of the District Judge of Fyzabad, awarding the plaintiff 
Rs. 25,000 per annum, is set aside.” 

From this decree all parties appealed, and their appeals were ordered 
to be heard together. 

On these appeals,—_ 
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Sir Horace Davey, Q.C., and Mr. BY. Boyne (Mr. G.W. Arathm 

With them) for the Maharani Indar Kunwar, the senior widow, argued 

that, as the devolution of the talukdari property of the late Maharaja, 

had he died intestate, would have bfen governed by a. 22 of the Oudh 

Estates Act. 1869, and as fllie junior widow could not have come in to the 

succession under the rules prescribed by that section, she was not a 

person who would have succeeded to any interest in the Maharaja’s 

talukdari estate within the meaning of s. 13. She therefore, could not 

[737j take any bequest of such estate under a will not registered as that 
section required. 

Neither under that Act, nor under the ordinary law " to which persons 
of the testator’s tribe or religion were subject. ’’ could she have come 
in. the talukdari estate having been entered, and remaining, in lists II 
and V. prepared under s. 8. Moreover, even if under the ordinary 

kw the junior widow could have come in. she was not a person entitled 

to sucreed, within the meaning of the words “ would have succeeded 
to such estate, or to a portion thereof, or to an interest therein, " used 
in 8. 13. those words expressing “ following immediately after.'’ This 
the junior widow would not do, as she would only be entitled to main¬ 
tenance under s. 24, relating to the maintenance of surviving relatives 
of a talukdar. Maintenance was not an interest in the estate with¬ 
in tlie meaning of s. 13, and the person entitled to it was not 
entitled, by force of s. 24, to any charge on the estate, having only 
a personal claim against the owner for the time being. A mere hope of 
succession was nob included. No one in fact, was entitled to "suc¬ 
ceed, after the Maharaja s death, except the senior Maharani. Thus the 
.iuuior widow was excluded, and the estate having been entered in list II, 
the necessary presumption was that it devolved upon a single heir, in this 
case the senior widow, until such time as the effect of the adoption under 
the will should operate. The will not having been registered in compliance 

with the requirements of the Oudh Estates Act 1869. the junior widow 

not coming within the exceptions of s. 13. any disposition made bv it 
(Of talukdari property m her favour failed. Reference was made to Ajudhia 
Baksh v. Ralmin Knar (1) and Abdul Razzak v. Amir Haidar (2). 

As lepided the junior widow's claim to an interest in the non-talukdari 
prooerty, it was untenable upon the true construction of the will, which 
gave to the senior widow all the estate for [738] her life, or until 
adoption by her of a son to the Maharaja. The junior widow was not 
entitled jointly with the senior, nor entitled to anything but mainten¬ 
ance taking no interest under the bequest. This rested upon the con- 
struction of the whole will, which left no doubt of the meaning of 
la laxani Sahiba In these words there was at most a latent am* 

biguuy, and extrinsic evidence was therefore admissible to explain them. 

0 senior widow alone was intended to be referred to by these wordsr 
w 1 C ^ in 1 10 singular number, and not used, as they were in another 
part of the \yill, with the qualification of " donor." Without, however, 
re ying on le testimony as to the Maharaja’s probable intention, his 
intention was plainly visible upon the disoositioos of the will, viz., that an 
adopted son should inherit his possessions with an intermediate estate to 
118 senioi ow, the junior widow receiving only maintenance. 

_was made to the Indian Succession Act, X of 1865. ss. 62, 


(li 11 T. A. 1 = 10 C. 482. 
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67 ; Act XXI ol 1870; Act I of 1869, ss. 3. 8, 13 and 22; Aot I 

a. 3. illustration (a): Doe d Gord v. Need (1); Doe d ^ ^ J ^ 

As regards the adoption, whilst it was contended that it had nu b e 

invalidated bv the junior widow’s having had no part m it. it was submit¬ 
ted that it did not concern the senior widow s case as the juu , 

the intention of the testator having been shown to be. true con 

fltruction of the will, in favour of the senior widow alone. Reference was 
made to Ramammi Aiyar v. Vencatamviaiyan (3); Chitko Rayha^iath Raja- 

%tsseU Q.G. and Mr. J. Ri(]by,Q.O. (Mr^ I Rronfc Little 
with them), for the appellant, Udit Naram contended hat h^^ bad 

been duly adopted to the Maharaja according to the terms of his w 11 ^ so 
for Staining the case of the senior widow as to rely on her havmg 
bean the sole donee of the power to adopt, and having made a valid 
adoption, although without the concurrence of the 

[739] was made to Act I of 1869. s. 8 ; and it was argued that even if 
the authority to adopt had bean given to the juniov widow jointly with 
the senior (which, however, was not admitted) the adoption would have 
been valid as made. The construction of the will, as placed upon it by 
the Court of first instance, that the senior widow was 
to adopt, was correct, the late Maharaja having 

adoption, and there being no ground for supposing that he ^ 

wanted the junior widow to be included in the power. It was 
that two persons might not unusually, and not 

by a collective term; hut here there was no ground or occasion for resoit 

iog to the constnietion that che two widovvs were meant. ^ 

tion, made by a proner person, had been plenary and 

estates of the adoptive father having thereupon vested in the adopted son^ 

who stood in the line of succession from that moment. 

occurred in the reouisite ceremonial. Where Act I of 1869 . 

adoption was under it. aod as to the property to which it was 

the succession, in virtue of the adoption, followed by ^P'f 

ordinary law. Reference was made to Kailipro>isuno Ohose v. Gocool 

Chuiider Mitter (5). 

The conditions which the senior widow afterwards sought to impose 
were of no effect; and whether resort was had to the Hindu 
Act I of 1869. the adopted son's title was superior, and upon it the 

Judicial Commissioner should have adjudicated as between him and the 

junior widow. Correct as the judgment was m holding the 

disentitled to have the a lop‘.ion invalidated m order that 

part in it. stiilit should not have been held that she was ^ 

Lob beneficial enjoyment, together with the senior until the Court of 

Wards should assume management of the estate. 

his adoption was independent of any action on the part of 

and the Court’s undertaking the management Xhid b 

tion precedent to his taking the ownershipas adouted son. He had. having 

been adopted, already come in with a complete title. 

[740] Mr. i2.B. Finlay, Q.C., and Mr J.D._ Mayne (Mr. LT. 

Forbes with them) argued that the appeals of the senior 

Udit Narain Singh should bi dismissed ; bub that ac the same time th 

judgment and decree of the Judicial Commissioner were incorrect upon 
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1888 some points, and should be varied in favour of the junior widow tha 
! 0 . Mahaiani Jaipal Kunwar. The suit required and admitted an aSica- 
Privt the rights of Udit Narain Singh as the adopted son so far as 

Pni'vrri affected the claim of the plaintiff, because her contention 

was that Ins adoption was invalid, and the first ground of its invalidity 
15 C. 72S want of concurrence in the act of adoption on the part of the junior 
fP.C.)= judgment should have declared the adoption 

15 i A. 127= probabilities were against the testator excluding one of bis 

12 ind Jur. n*om the power to adopt, which was connected with binding 

377 = 5 Jisages, all of which regarded the widows as one for this purpose. He 

Bar. P.C.J. ‘include both widows. Then it was for those- 
150= \yould exclude the junior to show* the ground for so doing. 

As to the argument derived from “ capriciousness ” and the improbability 

being entrusted to two, the probabilities were all the olher 
P.C. No. 102. fe/ejice was made to West and Bubler’s Hindu Law, 3rd Edition, 

d/7, Jdook III, s. 3 : Steels Law of Castes; Hakhomabai v. Radhabai (1). 
The ambiguity of the expression "Maliarani Sahiba,” with the 
absence o. any indication as to which of the widows was meant, went 
far to show that both were intended. The words “khas mahal" 
ordinarily denoted the first married wife, bud the testator used it to 
aenote both his wives, whom he distinguished, when he wished to dis¬ 
tinguish them. by using the adjectives “Bari and “ Choti.” But as 
regards the testator’s intention, it was improbable that he intended the 
junior Mabarani to be left out; yet the construction contended for by 
the appellants would have left her without any provision for her main, 
tenance, from the date of her husband's death until such time as 
an adoption over which she was to have no control should take place, 
the annuity not coming into effect till the adoption should be made. 
Moi^over^ there bemg no gift of a power to the survivor of the 
L741j vMdows. this did much to show that both were intended. The 
adoption moreover, was bad for other reasons, as having been made 
under restrictions and conditions inconsistent with a complete giving and 
receiving, and nob in pursuance of the authority given by the will; also 

® "'as not completed by a writing as required by Act I 

, s. -jw, c . o. also, because the provisions in the will as to adoption, 
and the consequent devolution of the property, could nob operate for want 
of registration UDder s 13, Reference was made to Vmayak Anandrav V. 
Lakihmihai v2): Ckuko Bayanath Ragadiksh v. Yanaki (3) ; limmami 

'■ Bamawmd Koer V. Thaktiram 

p r Saia VdlanU Venkata 

f wl.n l Lakshtmi Narsaijya (6).] Taking the will as 

ril s nf that under it the two Maharanis received equal 

Antrim 0 possessionof all the estate of the late Maharaja, 

and sth holding that the moveable property, 

the ndref ° immoveahle property as was non-talukdari, toUowed 
so fa. L ‘^'=P''“hle to the taluk, This by uo means followed 

events the iiiifin'^' Vt i!^ concerned ; and as to such property at all 

tosav/huf^h ■ I. entitled to her share. Nor was it correct 

Court of ^ would be determinable upon the Government, as 

of the minnr ■ f ’ possession of the talukdari on behalf 

. 01 such possession could hardly be taken under the autbo* 


(2) l B. H. C. 117. 

(5J 9 I. A. 4i=8 C. 769, 
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rity oi a will that was not registered within s. 13 of Act I of 1869 : and 

if and when taken, would be subject, by the effect of the rules )iu ing - 

the Court of Wards, to the PbiVY 

widows So far the judgmeot of the Court below required modification. 

Sut rhat Coarc wa. right in holding that tha will as far as .t con e^d CoO_N_CIL. 
anv rights on the juoior Maharani. was not invalid for want of ,5 c. 723 

The provisions as to registration d,d not apply to -V 
[742] taluqdari property held under Act 1 of 1RG9 . 15 l A. 127 = 

talukdari property, they did r.ot exclude a widow. Too ^ 12 Ind. Jur. 

to prevent the fcdukdar from bequeailin.g ins estate , 377 -8 

will to a siranger. Within the line of succession no inigiit ^tato p ^ j 

hv an unrcgisteiod will upon such a relation as a widow, who wasqua ifae , 55 ^ 

to take in spire of not,-registration ; first, under sub-s. J of 2- of Act I c j 

1809 '>econdlv, as haviog an interest in the estate within trio mean g | jacksoa’e 
s 13 Moreover. Iiad thj balukdirdied intestate, the junior widow would p ^ 
have I,ad an lotercst expectant unou tlie deatl, of lior , 

boint in thocase of intestacy a kind of statutory settlement on the fiist 
wido°w forlife. on ti.o second 1,1 default of adoption and ooutiiigenily on 
her survivih- -see s. 22 of Act I of ltl69. The right to mainlonanoe was an 
■' interest'■ in a certain sense. For the meauins ul ilns terin see Act I of 
1877 the Specific Relief Act, s. 3; JiwMn., D.is^ya C io«;-ffi u> t v. 

Bamus,Milder, Z).,sty,. Chowdhrani (1), duui«i koerv Co,moj ^ ' 

Act I of IHGO made maintenance a charge on rhe estat.o. as also ma 
the general law under certain ciroumstancos—see Juf/^jeniaiUh bununt 
Odhoranie Siiroin Koniiiuree iZ). . . 

As to the widows power lo adopt and its nature in gecoral. see Oii 
R'luhiinadha'f. bn lircjo Ki^hore {■[). , . . 

^ Mr J Rujhij. Q.C., replied contending that the junior wiaow could 

have no riglic to -lispute the adoption as made, not leaving shown that 

she took a joint estate with the senior widow under the w ill, and 

referred to on the authority given by tlie husband. He also cited S 

Raohunatha v. Sn Brojo Kiahore (4). . . - , * 

Ou a subsequent day. lOtl, March, their Lordship., judgment was 

delivered by 

JliDfiMENT. 

Lolii, M.ic.XAiiUTJiN.-Tue quosiion in these consolidated appeals 
turns niamly on the construction and effect of the f‘''f 

Sir Digbijai Smgli. Tire parties to llio contest are the wo [743]vv dows of 
the Maliaraji, and an iufant adoploi by the senior widow. The litigation 
was commence i liy the junior widow, who challenged the validity of the 
adoption and claimed joins proprietary possession of the 
perty and one-half share ol the moveahlo property of the late MahaLaja ol 
whicli tl.o senior widow had taken sole possession. Toe junioi widow 
founded lier claim on the contention that the expression ^aha an. 

Sahiba was used in the will as a collective term comprehending both 
widows. The senior widow maintained that it applied to her alone. 

The District Court held that the junior widow s claim was not 

ed, and that she was only e-.tiiled to maintenance under the will. Ihe 

•ludioial Commissioner, on th. other 

was included m tlie expression Manarani Sabiba. Ho treated the 


(U 3 I.A. 7-i*l C. 289 
I3j 20 W.R. 126. 


(2) 8I.A. 14 = 6 0. 764. 
(4) 3 I.A. 154=1 M. 69. 
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1888 adoption as valid. He held that the moveables followed the rai 
Ma^ 10 . which was impartible. But be considered that the janior widow 
Privy equal beneficial enjoyment with the senior widow antil 

PnnMrMT should take action by assuming the managemeDt 

A^ui^iL. ot the estate lu accordance with the request contained in the will 

13 C 723 u iDoantime the management of the estate was to remain in 
(P.C.)=: . ® widow. The conclusion of the Judicial Commis- 

18 I.A. 127= satisfaction to any of the parlies to the litigation. 

12 lad. Jar. senior widow and the adopted son have both annealed from the whole 
377=5 bp to a certain point the case of the adopted son is the same as 

that of the senior widow. Thpy differ only in their views as to the cod* 
sequence of tlie adoption and the present rights conferred thereby— 
matters which cannot come into question in this suit. The junior widow 
has also appealed. She appeals from the decree so far as it holds the 

PC Ho 102 ^ud the moveables impartible, and so far as it commits the 

i03^n3^^6tXi6Dt of the estate to ^lie senior widow. 

^ In order to construe the will it is necessary to understand the testa¬ 
tor s position. The testator was one of the few Oudh chieftains who 
remained loyal to the British Government during the troubles of 
loo7 and 1858. .“Vb that time he was Kaja of Balrampur. His services 
were acknowledged by the Government. He was excepted by name 
from the P^clamation which confiscated [744] proprietary rights 
m the soil of Oudh. and earned first in the exception. He received the 
titleof Maharaja and largo grant of land. He seems bo have been a 
person of considerable int-jlligence. As President of the Oudh Talukdars’ 
Association, he book an active part in framing the Oudh Estates Act, 1869. 
He was also for a time, and at the time when that Act passed. Member 
of the Legislative Council of India. His n une was entered in Lists Nos. 
II and V mentioned in s 8 of the Act. List No. II is “a List of the 
TaI^kdalswho^x* e■;tates according to the custom of the family on and 
,hebruary 1856. ordinarily devolved upon a single 
eir. ist iNo. V is a List of Grantees to whom sanads or grants 
have been or my be given or made by the British Government up to the 
a e xe or t le closing of such list, declaring that the succession to the 
estates comprised Uierein shall thereafter be regulated by the rule of 
primogeni uie On both those lists his name remained during his life. 

« ^1 r c ilaharaji raarrieii the Maharani Indar Kunwar, who U 

generally referred to in these oroceedings as the senior widow. In July 

the suit Maharani Jaipal Kunwar. who is the plaintiff in 

Maharaja executed bis will. The 
will was thPn 41. and the vounser Maharani 19. The 

rnictflimmho^. ' Registration Office of Lucknow, but owing to a 

timo ir which seems tohave been prevalent at the 

hZJJZT. 1869- It is evident. 

formalism *‘^“®etion of the Maharaja to comply with all the 

On tho t effect to the discositions of his will, 

surviuinrt TT H- j 1882 the Maharaja died, leaving his two wives 

son in hi 17 issue, and without having adopted a 

pLbL d estates heleft nottalukdari 

property and moveables of considerable value. 

effect proceed to consider the testators will. The 

true constr f which their Lordships take of the 

true construction of the will, wiU be considered afterwards 
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[745] The scheme of the will, apart from the bequest which has 

given rise to the present controvei-sy, is clear and consistent throughout. 

In the various continpencies which it contemplates the will shows no 
little thouRht and consideration. The testator observes that at the time 
of writing his will h- was childless, but not without hope of issue—when 
all hope of issue became lost he might adopt a son, and he Proposes to 
do so if opuortunity should occur-after adoption a son might be born 
to him. These evenls might happen m his lifetime. After his death, in 
default of issue, natural-born or adopted by himself, he authorizes the 
adoption of a son. The son so adopted might die in minority and then 
there would be occasion for a second adoption; lastly, in default ot 
issue, and in default of an adopted son. it was his \vi>h that his property 
should devolve on the person lawfully entitled according to the custom 
of the riasat. The testator provides for all these different events. 
And in each case he is careful to repeat and emphasize bis wish that 
the estate shall devolve in its integrity, and that bis successor whoever 
he may be, shall, like himself, he seated on the guddee, the ownor 
of the entire riasat, and of all the property belonging to it. moveable 
and immoveable. So far there seems to be the most anxious desire 
on the part of the testator that the principle of succession which 
had prevailed in his family for generations, and which was recognized m 
the talukdari lists, the rule of single heirship—one owner at one time 

should be maintainei unimpaired. ^ u ! a 

Turning now to the passages of disputed meaning, it is to be observed 
that the expression “ Maharani Sihiba” occurs there in connection 
with three different purnoses which present them-elves to the 
the testator. In the first place, it is to bo found in the bequest of the 
estate contingent on the testator leaving no natural born or adopted son. 
In that case the testator decl irei his will as follows: Lot tlio Maharani 
Sahiba after me bo during lifetime the owner of the entire nasab. and of 
the property moveable and immoveable." Before the word translated 
lifetime ’’ there is in the original a possessive pronoun, but it may be 
translated either “ her" or “ their." and so it throws no light on the ques¬ 
tion Maiiaraui is a Hindi word, signifying the wife [746] of a Mahaiaja . 
Sahiha is Arabic for “lady." Both words are in the singular number. 
They are. however, throughout used as governing verbs m the plural. 
No stress was laid on this circumstance. It was not disputed that the 
plural verb might properly he used out of courtesy, as a mark of respect. 
The use of the word mabk, “owner," in the singular is more signi¬ 
ficant The learned Counsel for the junior widow suggested that the 
word was used lik- an adjective, and that it would not be in accordance 
with the idiom in which the will was written to use the plural, mahkan. 
But no proof was offere 1 in sunport of this suggestion. And though 
the use of the word malik in the singular is certainly nob conclusive, 
it is nob without weight, especially as it is the sarne word that is used 

by the testator in reference to the position of the single heir, on whom. 

whether a natural-bcrn son. or an adopted son, or the heir according 
to the custom of the riasat. the procerby was to devolve m its entirety. 
On the whole their Lordships are of opinion that the language of the 
bequest rather points to the exclusive possession of one than to the joint 

possession of two, . 

A similar observation applies to the provisions relating to adoption 

after tbe testator’s death. “ There is to the Maharani Sahiba full autho¬ 
rity to select and within two years to adopt" a male child of tbe testator s 
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family. In the event of the child so adopted dying in his minority, “aBain 
0 . Hiere ,s authority to the Maharani Sahiba to make a second adoption ” 
The testator expresses a wish that Government may have a care that' 
a SOD be adopted by the Maharani S-ihiha within two vears. Should 
.. peradrenture, the Maharani Sahiba die without adopting' any son "the 

. estate is to go to the person lawfully entitled according to the custom of 

e iiasat. The nature of the case seems to require that the donee of 
the power shou d he one individual. The language rather points in that 
^ d reotioD. It the testator intended to commit the selection and adoption 

° '"If”"'' “Wainly singular that no provision should 

event of their disagreeing. If he intended 
to ^ue the power to the survivor after the death of one, it would have 
^ been more natural that he should have said so. It was urged that a 
^ joint power of adoption is in accordance with [747] Hindu notions that in 
^ some parts o India when adoption has not been forbidden bv a husband 
the power falls to the widow.s jointly, and that the law provides for the 

ev He That is true in Western India,‘but there is no 

evidence that such a custom is known in Oudh, It seems hardly applicable 

nossossio heirship and not joint 

poss 0 ssion. ' 

ins t Jt? passage, where the expression occurs, is in the clause relat- 

Ce nt 7\r'T T “■diDinistratioo of the estate under 

1 10 Ccurt of Ilaids during the minority of an infant heir. The testator 

disn^t u “““■eement there should be associated “the 

riasat and welfare of order that the settlement of the 

that a man of , 1 , f It difficult to conceive 

hwe nr^nosed ihat h r ”''<1 knowledge of the world could 

Im ccnld hafe s t this council, or that 

vdfare of ir.v^' S6ttlen„-nt of the riasat and the 

os er tea ousi tv™ '’® ''I arrangement so calculated to 

loster jealousies and encourage intrigues. 

upon^thttLitnV ‘‘"■‘P" ”av be conclusive 

same dtret on td ° ‘''®'^ “'at tliey all point in the 

the inference tliat O taken together they lead almost irre.sistibly to 

deti natTm, Mahitt °'’® P®^^“'’ by the 

Th t nfmt ''bfi-e the meaning is in dispute, 

the lestator p-ovidt® ^I^^ptbened by the passage in the will where 
same word ttht ""ance for his widows, Theie ho uses the 

word “two '■ and sntT* v"’ PP®''6nt any mistake he adds the 

Tn this paLue ImtO J V '■'^® “"baraoi Sahiba." It was said that 
the allowance should f 1 '™ ■ added because the intention was that 
Ta^ But™ i ° ^ should have a separate 

for the pse of the worf 'wVn tf V‘® hardly accounts 

which is afterwirdc 1° sentence, where the allowance, 

one sum of Rs. *55,OOo''* ^ etween the two ladies, is lumped together at 

of issL wLte^lTe uses^^thn^*^^^^ testator sneaks of his hopes 

leave the 

sion to the estatr ^°ooection with the three purposes—of succes* 

an administrative'conm'M°H «^option of an heir, and representation on 

great noblel ^t -inority-in eLh of which a 

cne testator s position might be expected to have in vie?^ 
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YllJ IWI/AIV AUl,'»»TttlV V. — -- 

one person, and one person only, the testator uses the expression '' Mahv 
rani Sahiba” without qualification and without addition. 1““ P. — 

sagas in which be must have had both his wives in view, in conneo ion 
with the possibility ol issue and in connection with the usual piovisioi o 
widowhood, be qualifies the words f Maliarani Sahiba” by other words Cot^IL. 

which Iccivo no doubt to his mooioing. . . 15 C. 725 

It is no*, disputed that, if one person only is intended, that person must ^ ^ ^ 

be the senior widow, who was. for some years before the Maharaja s marriage ^ ,27 = 
with the ulaintill. the only person entitled to the style and J 12 Ind. Jur. 

Maharani Sahiba, and who after that marriage still retained the pie- 

eminence of an elder wife. • • „;,.ivv,ir 

One argument which was urged on behalf of the junioi widow 
remains to he noticed. It was founded on tho maintenance “ 

was argued that according to the true eonstruction of this clause, i.avmg 
regard to its language and its posiiion m tho will, no allowance 
of maintenance was payable until ao adoption was made It was said oo 
that it would he absurd to give an allowance out of the income o a 
prooertv to a person entitled to a life estate in the whole. Starting 
from this position, the learned Counsel for the lunior widow contenoed 
that, if the appellants were right, the result would be that there wou d 
be no provision for their client so long as tl.e senior ''’'8°'’° 
keep tho estate. But nothing, they said, was more unlikel> ‘ 
testator could have intended to leave his tavourite wife, as they teimed 
the lunior widow, either dependent on the miserable 
she would he entitled under the Act of 1809, or a pensioner on (he bounty 
of a jealous rival, especially considering that both widows wem ultima¬ 
tely to be placed almost on an equality as [749] regards their maintenance 
The only way to escape from a conclusion so improbable '>■■^10 bold 

that the testator intended to give a joint life estate to both , 

There would he much force in this argument il it rested on a sound 
foundation. Bat their Lordships ihink that it depends upon an erroneous 
construction of the provision for maintenance. That provision is no doubt 
apuarently hound up witli the clause which deals with tho expenses of the 
Sduiing the mLrity of an infant heir. But their I^o^sbips con^ 
aider that, upon the true construction of the will, it is ^ 
independent provision, and that maintenance runs from the death of the 
testator. There is no difficulty in the concurrent gifts to tho somoi vvidow 
of an allowance for maintenance and a life estate m the whole ^ 

The life estate was not intended to continue at farthest heyoDd two 
years, and the dutv of the senior widow would be to adopt as soon as 
possible. So long as the life estate might last, her allowance fur main¬ 
tenance would of course merge in the life estate. , 

Their Lordships desire to add that, in their opinion, this is not a 
case in which it would be proper to admit extrinsic evidence of the 
testator's intention. It is rather a case in which the difficulty cieated oy 
the puticuUr expression ought to be solved by adopting the consUuct on 
which hc^pi■aks a reasonable and probable intention, and lejectmg that 
which would indicate an intention unreasonable, capricious, and inconsis¬ 
tent with the testator’s views, as evidenced by bis conduct and by the 
dispositions of bis will which are not open to controversy. 

Tlie rule is laid down bv Lord Cranworth in words wbich have often 
been cited with approval: “ When, by acting on one interpretation of 

the words usod, w6 arc driven to the coDclusion that o person using 
them is acting capriciouslyt without any intelligible motive, con rary o 

1083 


15 Cal. 730 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1888 thg ordinary mode in which men in general act in similar cases, then if 
Mar^ 10 , the lanpage admits of two constructions, we may reasonably andpronerlv 

Privy anomalies, even though the construction 

PnTTv .rr “0®* grammatically accurate”—v. Middleton (1) 

coL^cIL. Here ^ the argument from reasonable and probable [750] intention 

19 C. 725 f '-‘ivour of the construction which is rather the more obvious of the 

(P.C.)= 

15 I.A. 127= Their Lordships have already expressed their view as to the right of 
12 Ind. Jur. the junior widow to maintenance from t he testator’s death. They think that 
377^5 the maintenance is payable out of the whole estar.e, t.aiukdari as well as 
Sar. P.C.J. ijon-talukdari, notwithstanding the non-registration of the will. If the 
150= Maharaja had died intestate, the junior widow would have succeeded to a 
Rafique & |‘‘e-esbate in the talukdari property expectant on the determination of the 
JackBon’8 estate of the 6rst married widow, but subject to be defeated by an 
P.C. No. 102. adoption made by the first married widow, with the consent in writing of 

her husband It seems impossible to say that that is not an interest in 
the estate within the meaning of s. 13. sub-s. 1 of the Act of 1869. Their 

Lordships do not think it necessary to exoress any further opinion on the 
construction of this most difficult section. 

Although their Lordships hold that the claim put forward by the 

junior widow is not well founded, and that the order of the Judicial 

Commissioner granting relief on the footing of that claim must be dis- 

charged, they think it will be proper to make a declaration as to the 

allowance or maintenance to which they consider the junior widow 
entitled under the will. 


If costs, the difficulty has been created by the testator him' 

self, and under the circumstances, having regard to the position of the 
parties, their Lordships think it right that the order of the Judicial Com¬ 
missioner as to costs should not be disturbed, and that the costs incurred 
in the execution proceedings in the Court of the Judicial Commiasiocei 
an 0 costs 0 all parties in these consolidated appeals should be paid, 
as between solicitor and client, out of the testator's estate. The appeal 
in the execution proceedings does not call for anv observation beyond this, 
that the appea seems to have been necessary, and that no blame of any 
sort IS to be attributed to any of the parties who appeared before their 

22nd*Tiine?SHr® ° a"'"!,'‘PP®*'- ^ho Order of the 
June 1886 will be discharged. 

Their Lordships will therefore humbly advise Her Majesty that an 

following effect 1 Discharge [?5l] the order of the 
J Idicial Commissioner, except so far as it nrovides for costs. And in lieu 

Tndill of ^0 much of the order of the 

construGtio!!^Af'^^l°'^^^ n^ T declare that according to the true 

to an annniK- A T testator the junior widow is entitled only 

the testatni-’« R [fo of Rs 25,000, commencing from the day of 

out of the ine V annuity is charged upon and payable 

order of Zoo ?f '^®^"'ors estate. Discharge the 

in the une 1886. Direct that the costs of all parties incurred 

as betwfiPT 0 P^'oceedings m the Judicial Commissioner’s Court be taxed 
as between solictor and client, and paid out of the testator’s estate. 

as consolidated appeals will also be taxed 

^betwe^osohc^d client, and paid out of the testator’s estate. 


(I) 7 H. L. C. 89. 
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Pkesknt: 

Lord Bobhome, Sir B. Peacork, and Sir R Conch. 
[On appeal from the Iliiih Court at LalcHlta .1 


Sham Kisues Das and others iDecree-holders) v. Run Bahadur 
Singh {judgment-dchtor).' [(itli March, 1888.] 

neciee Conflruclton of—Comlrnctio» of decree (or nimieu payable by instalmni^Tcrm 
ma'wtg the enlire s’ou pnyabte on defanli in payoient of some of the instalments at 

certain dates. 

A decree for money pavahle by yearly inMalments nude the full amount pay¬ 
able on noth ib-first instalmeut beuK unpaid ou the due (lute, and two cod- 
secutive tiisUlm-nl.^ being lii doIauU :uul unpaid at the same time. t^^fauUs 
were made, and-luestions as to tbe ra;e ol interest on what aiuounis, Rir 

wbal periods, by reason rf the debtor’.! cclay, mie.cst was payable, «orc dealt 
with in an Older of Her Majesty in CoudciI, which made dcclaranons as to the 
allowauc.sol uuerest to which tbe decree-holder would be entitled on the adjust, 
ment of accounts betwe.uibopartit.s. Tbe acwuuU having been Uken ... ihe 
Court executing the Older, the decrc.'-holder applied for execution lo the [752J 

full amount. Held, that the iablalmeni.s having been paid, though not ai uue 

date.andappln dm payment of iniercH. be was not entitled to such 

becuu^e the cjiniugeucy. ou the happening of which be would have been entitled 

thereto, bad not happened. 

Appeal from an order (11th li’ebruary 1885) of the High Court, re¬ 
versing an order (18th August 1SS4I of the Subordinate Judge of Gya. 

made uoon an aoplication for execution of a decree. 

This aopeal related to the proper construction of a decree tor money 
with interest, based upon the terms of a compromise which decree direc ed 
payment bv instalments : and tl.o question raised had reference to the 
effect, according to that decree, of payment of an instalment after its due 
date, in regard to the right of the decree-holder to execute the decree for 

its full amount. , , . u 

The order made by tlie Court of first instance was that oxecution should 

issue against the judgment-debtor, the present reanondent or Rs. 1, J9,781. 

that sum having been found to he due uuon a decree of 31st March 1873, 

as the result of accounts taken in tne sensiita of the Court between the 

parties, in conformity with an order of Her Majesty m Council of 9:h July 

1883 

The High Court, on the respondents' appeal, reversed the above 
order, and dismissed the application for execution. The Judges (MlTTEE 
and Trevelyan. JJ.) said: We are of opinion that the order of the 
lower Court is wrong. Upon the face of the application which was made 
hy decree-holder, and upon the account which was prepared by the lower 
Court, it does not apoear that the decree-holder was entitled to execute 
the decree, because the contingency, on the luppeniDg of which the decree- 
holder would be entitled to execute the whole decree, has not happened. 
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1888 The present petition for execution must therefore be dismissed, and the 

March 6. order of the lower Court set aside.’' 

Privy Judges also noted that an error, which they found in the 

account, could be recSided, the application being dismissed on another 

15C.751 decree of 31st M^rch 1873, abovementioned, was in favour of 

lP.C,)= Naraiii Das, the appellant’s grandfather, and was based on [7S3] the terms 
J!2 Itid. Jur. soh'hnatna, whereby yearly instalments of Rs. 30,000 were to be paid 

255, day of Bhadon, in each Fusli year, in satisfaction of the prin¬ 

cipal amount of Rs. 2.38.000 and interest, the hrst instalment to be paid 
on tlie 30th Bhadon 1281 or 25th September 1874. The third clause of 
the solehnaraa was as follows :— 


“ If the first instalment he not paid on the 2Cth Bhadon 1281 Fusli, 
and two consecutive insUlmenrs be not paid, then the plaintiff shall have 
the power to take out execution of the decree, and realize his entire 
decretal money with interest at the rate of Re. 1 per cent, per men¬ 
sem from your petitioners, defendants, and their properties. In case 
of default, the decree-holder shall be entitled to take out execution, and 
realize interest on the entire decretal money from the date of such default 
to that of realization, at the rate of Ro. 1 per cent. If the first instal¬ 
ment be not paid on ihe 30th Bhadon 1281 Fusli, then the decree-holder 
shall have the power to realize the principal with interest at the rate of 
Re. 1 per cent, per mensem from the date of this solehnama, to which 
your petitioners, defendants, shall have no objection.” 


Before the present proceedings there was other litigation between 
the parties, or those whom they represented, in regard to the construc¬ 
tion of the solehnama, anil the father of the present appellants preferred 

the anneal to Her Majesty in Council which resulted in the order above 
mentioned, of 9th July 1883. 

That was the appeal of Balkishen Das v. Run Bahadur Singh (l), and 
in the judgment in that case the following was pointed out:— 

Their Lordships think it right in this place to refer to that part of 

the judgment in order to point out that, in their opinion, the decree-holder 

could not. under the first paragraph of the third clause of the solehnama, 

issue execution for the full amount of the judgment with 12 percent. 

interest, unless both the first instalment should not be paid on the 30th 

Bhadon 1281 tush, and two consecutive instalments should be in default 
and unpaid atthe same time.” 

[754] The defaults which led to the previous litigation were, as ap- 
pears from the judgment of the Judicial Committee (2). the non-payment 

un 1 ® uinstalment which should have been 

paid on the 25th September 1874, and a further default in pavment at due 
date of the third instalment. The decree-holder had. in that litigation, 
m its stages m the Indian Courts, contended that these defaults had given 
him the r»sht to execute his decree for the full amount, but that contention 
had been disal owed hy these Courts in concurrence, and the decree-holder 

Cr^uT- Her Majesty in respect of the decision of the High 

bomb m that matter. Consequently there was no question in the former 

ppeal before the Judicial Committee as to the right to execute in full; 

and^h^questions disposed of in 1883 related only to the rate of interest. 


(1) 10 C. 305 = 10 I.A. 162. 


(2) 10 C. 311 (313) = 10I.A. 366 (168). 
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to vihich tbe decree-boiaer wae entitled, cn what amounts, and for what 
periods, by reason of tbe iudpment-debtor’s delay in paying the instal¬ 
ments. The judgment, with the order which followed it. contamod declara¬ 
tions as to the allowance of interest to which, in the adjusting of the 
accounts between the parties, the decree-holder would he entitled by reason 
of the delay in payment of the instalments then in question. Nor was 
there anything to indicate that the terms of tiie decree of 31st March 1873 
upon the solehnama and the provisions of the latter in regard to tlie light 
to execute in full did not continue, as before, to bind the pirties. 

On Llie 15bh Sep'-ombsr 1S33 the present respondent paid the decree- 

holder the instalment theo due of Rs. 30,000 as admitted in the account 
filed in the Court of first instance on 13th March 18S4. at the time when 
the application for execution in full was pending. And there was not 
after that any defaulb which, according to the terms of the compromise, 
would alter tho decree-holder’s position in regard to his right to execute. 

However, on tbe I3th February 1384. the deciee-hoider filed the 
patitlnn giving ri^e to tho present question, in the Court of the Subordi¬ 
nate Judge, to be allowed, in accoidauce with tho order iu Council of 1883, 
to execute the decree for the entire amount of it, which he stated to he 
Rs. 1,40,878. The Court [755] then ordered the judgmopt-dehtor to file 
his account; and, after several orders had been made, directed that an 
account should he taken between the parties hv the Court mohurrir. who 
reported the amount duo, upon the decree of 1873, on the 18th August 

1884 . on whicli date the abovementioned order, subsequoutly reversed by 

the High Court, was made. 

Go this appeal,— 

Mr. J. D. Uaunc and Mr. C’. W. Aralhoon, appeared for tbe appellants. 


1888 

March 6. 

Privy 

Council, 


ISC 751 
(P,C.) = 

12 Ind. Jqp- 
2S3. 


Mr. R. V. Doyue, for tlie re.spondenb. 

For the appellants it was argued that the High Court had failed to 
construe correctly the order in Council of 1883 and to give effect to the 
appellants’ rights. It should have been held that the preparation of the 
account in the lower Court, and the issue of execution, was in accordance 
with the order made on the former appeal. 

Mr. R. V. DoijJie, for the respondent, was nob called upon. 


JUDGMENT. 

Their Lordships’ judgment was delivered by 

Sir B. Peacock.— Their Lordships are of opinion that the High 
Court was correct in the view which it took that execution could not be 
issued The plaintiff under the decree received the yearly instalments of 
Rs 30 000 and according to tho stipulation in the original arrangement 
they were to be applied in tho first instance bo the payment of interest, 
and the balance in reduction of tbe principal. He might have issued 
execution if the last instalmeob had nob been paid ; still, wnen it was paid, 
it was to be aoplied, according to the stipulation, in the first place m dis¬ 
charge of the interest. , # . 

As to the oninion which the High Court expressed with reference to 

tbe payment made on the 31st August 1875, there is not sufficient on the 
record to enable them to sav whether tliat ooimon was correct or not. It 
is merely an opinion of the High Court nob having reference to the decree, 
and therefore the parties ought not hereafter to be bound by it. Tbe 
matter will be open for consideration on any future occasion. 
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1888 [766] Their Lordships, under the circumstances, will humbly advise 

6. Her Majesty to affirm the decision of the High Court aud to dismiss this 
Privy appellants must pay the costs of the appeal. 

Council. , ^vv^o.1 dismissed. 


15 C. 751 
'P.C.) = 

12 Ind. Jar. 
255. 


Solicitors for the appellants : Messrs. T.L. Wilson £ Co, 
Solicitor for the respondent: Mr. S. G. Stevens. 


c. B. 


15 C. 756(P.C.) = 15 I,A. 97= 12 Ind. Jur. 297 = 5 Sar. P.C J. 211. 

PRIVY COUNCIL. 

Present; 

Lord Hobkouse, Lord Macnagkten and Sir B. Peacock. 

[On appeal from the High Court at Calcutta.] 

Radhamadhuii Holdar and another {Plaintiffs) v 
Monohur Mukerji {Defendant).^ [loth March. 1888.] 

Res judicnfca-Ctvt/Procedure Code, 1882. s. 13— adjudqedin a former stt« 
—Purchase pendente lite. 

A ziraindar, having granted a putoi lease, mortgaged the zeraindari to the 
putuidar. who. having afterwards obtained a decree against the zemindar upon 
the mortgage, attached and purchased, at the sale in execution, thezemindari 

interest, subjtict to the mortgage. 

Before th It purchase, though after the attachment, another holder of a decree 
against the zemindar brought the right, title and interest in the zemindari to 
sale mexccucioo of bis decree, and himself became the purchaser. He then, 
claiming to have obtained the zemindari estate, sued the putnidar for rent due 
under the lease- This suit was di^mlssed. save as to rent due for the time inter¬ 
vening between the tw.i sties in oxemtion, on the ground that the relation of 
zemindar to lessee bad ceased on the purchase by the latter. 

The present suit was brought by ihe purchaser from the zemindar, stating 
his title, acquired at the prior of the two sales, and claiming to redeem the 
mortgage. Held, that the dismissal of the rent suit, which involved the title, 
barred the present one; and the opinion was expressed that ihe plaintiff had 
ecn ng \ adjudged in the rent suit to be bound dy the proceediDgs takeoby the 
morteagee, pending which the purchase relied upon had been made. 

413(415) = 18 lod Cas.177 (1791:104 P.L.R. 1913=85 P.W.R. 

C W N 828l8So!'‘cJ 9 C-.LJ. % (103) = 1.3 C-W N. 226; Rel. on. 11 

S’ ^ ^ ' 597; 17 A 174 = 15 A.W- 

/VQi-i L.R. 21 : 26 A. 447(F.B,) = 1 A.L.J. 

^ ‘'!9M. 426(F.B.) = 16M.L.J.372 (334) = 1 M.L.T. 

303 3 ri 'iq f’P'n ^9: 7 Ind. Oas. 15; 10 Ind- Cai. 

24 c' 569 (571^; e'S.W N 66 ° 

J (27th April 1885) of the High Court, raversing 

a decree (14th March 1883) of the Subordinate Judge of Hughli. 

ihe question was wbetlier a decree made by the High Court in 1874 
was a conclusive adjudication upon the right of the [7S7] plaintiff, who 
now appealed to redeem a mortgage upon, and obtain possession of,» 
zemin ari es ate in a three annas and four gundas share in pergunnah 
Shankhnh m the Hughli district. He claimed title to the zemindari 83 
pure asei, a an execution sale of the estate of the mortgagor, against 
0 mor gagee, who had previously attached the property under a daoi^ 
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upon his mortgage, and who subsequently, and after the date of the sale 
to the plaintitf, bought, at a sale in execution of bis own decree, the right, 
title, and interest of the zeoaindar who had mortgaged to him. 

Before the proceedings giving rise to this dispute, Srimati Matangini 
Debi, then owner of the zamindari, granted a putni of her share in 
Shankhali to the late Rajkrishoa Mukerji. father of the defendant, the 
present respondent, thus limiting herself to receiving the rent reserved, 
Afterwards, she executed, on the 16th May 1804. a bond and mortgage to 
the same RajkrUhca, charging her zemindari estate with Rs. 999 and 

interest. 

Matangini having afterwards been sued by one Dinonath Bose, the 
latter attached her interest in Shankhali. in execution of a decree, on the 
7th November 1871. 

On the 30th December 1871 Rajkrishna Mukerji sued Matangini on 
the mortgage, and on 22tid February 1872 obtained a decree “ that the 
plaintiff should realize Rs. 1.291 from the mortgaged property with in¬ 
terest." and on 3rd April 1872 attached the right of I^Iatangini to receive 
the putni rent. On the 18th of the same month of April, the interest of 
Matangini in Shankhali having been put up for sale by the Court in exe¬ 
cution of Dinonath Bose's decree, Radhamadbub Holdar, the present 
appellant, became the purchaser for Rs. 5,350. 

Oq the 14th May 1872, Eajknshna Mukerji, at a sale in execution 
of his own decres against Matangini. purchased for Rs. 1,590 her zemin- 
dari interest, i.c., her right to receive the putni rent from him. 

After that date ho naid no further rent except the sum of Rs. 250 
under a decree of the High Court, that sum being due for the period from 
18th April to the 14th May 1872. 

The decree of the High Court under which that sum was paid 
was made upon the appeal in a rent suit, brought in 1873 by [758] 
Radhamadbub Holdar in the Court of tbe Subordinate Judge of Hugh, 
to recover Rs. 1,488 as rent due from the defendant as putnidar from the 
18th April 1872, the date of the plaintiff’s purchase to the insrituMon of 
that suit. In defending that suit. Rajkrishna Mukerji admitted that he 
was in possession of the property, but alleged that the relation of land- 
lord^nd tenant did not exist between him and Radhamadbub. 

The Subordinate Judge (lOth March 1873) expressed his opinion that, 
in a rent suit, such a question of title could not be decided, and he 
decreed the rent, referring the defendant to a regular suit if he wished to 
establish his title to the zemin lari interest, and holding that, till he did 
80 , he must be treated as a tenant. A regular appeal to the District 
Judge was dismissed (3rd July 1873). the Appellate Court being of the 
same opinion. On this Rajkrishna Mukerji preferred a special appeal to 
the High Court. 

The High Court (SiR R. CoucH, C. J. and GLOVER, J.) in giving 
judgment (11th March 1874) observed that there was no reason why in a 
suit for rent, where the defendant lepudiated the relation of tenant, 
that question should not be tried ; considered what were the rights of the 
parties arising out of the state of things stated above; and concluded 
that the defendant had shown that, as against the plaintiff, he bad a 
right to be no longer treated as a tenant from the time when he purchased 
the property. If any rent bad become due between the two periods of 
their respective purchases, that ooight be decreed; and the Court accord¬ 
ingly inquired whether any, and what, rent became due between these 
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dates. The parties then agreed that this came to Rs. 250; and for that 

sum. with interest, the Court made a decree. 

In the present suit(Uth March 1883) Radhamadhub Holdar alleged 
the same title as before, claiming a declaration of his right to redeem. 
The defence was: First, that the disputed property was already under 
attachment in execution of the decree obtained by the defendant’s father 
when it was sold in execution of the decree obtained by Dinonath Bose! 
and the latter sale could not confer a title ; and. secondly, that the decree 
of the High Court, of the 11th March 1874, was conclusive. 

[759] The Subordinate .lodge held that the trial of this suit was not 
barred by the adjudication of 1874, as the question of title was only tried 
for the purpose of deciding a rent suit: and that no question of the right 
to redeem had been, or could be, raised in a suit for arrears of rent. He 
was also of opinion that the plaintiS’s purchase on the 18th April 1872 
was not afi'ected by any Us pendens, regard being bad to the provisions 
of s. 333 of the Code of Civil Procedure: and, further, that Rajkrishna 
Mukerji ought to have made Dinonath Bose a party to the suit of 
1873, and that the plaintiff, that nob having been done, was not 
bound by the decree of 1874; and, having purchased the equity of 
redemption which Matangini had in the property, was entitled to 
ledeeno. The Court, however, disallowed a claim for an account against the 
defendant. 

Monohur Mukerji, who had succeeded Rajkrishna, appealed to the 
High Court, Radhamadhub filing objections under s. 561 to so much of the 
decree as disallowed an account. 

The High Court {CuNNiNOHAM and O’Kinealy, JJ.) reversed the 
decree of the Subordinate Judge. They were of opinion that the 
question substantially laised between the parties in the suit decided in 
1874 was identical with the one now raised, and involved the point 

plaintiff had such a proprietarv rishb purchased at thesaleof 
18th April 1872 as would entitle him to redeem. The suit was dismissed 
with reference to s. 13 of the Code of Civil Procedure. 

m decree Radhamadhub Holdar, together with one Nawadwip 

Chund^ Cbiwdhry, who bad been added as a respondent in the appeal 
to the High Court on account of his having acquired some interest from 
the original plaintiff, prefeiTfd the present appeal. ' 

* 1 , i. Arathoon, for the appellants, argued 

that the sale of the 18th April 1872 was complete on that date, including 
the right to redeem the mortgage. The purchaser at a sale in execution 
was aflected only by decrees actually obtained, and no doctrine of Its 
peurifiws applied to bind this prior judgment-creditor, whom the mortgagee 

rJftAl ^ defendant, or who, at least, was entitled to 

notice UoOJ p. the execution proceedings by the other decree-holder, if he 
was to be held bound by the latter. 

In the ne-xt place the question whether the apnellants were or were 

ot concluded by the decree of 1874, must be decided in their favour, for 
if 'd not cover the ground of their claim, the subject-matter of 

no been identical with that in the pre^ient suit; nor the actual 

point decided the same with that now rai.sed. Moreover, the jurisdiction 
t the Courts had to be considered, the Court of first instance in 1874 having 
had only authority indirectly to determine title 

_ Singh y, Ltichoo ^e r fl) was referred to. _ 

(1) 12 I.A. 23 = 11 0. 301. 
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Mr. V. H. Cowie, Q,C.. and Mr. R. V. Doyno, for the respondeat, 
were not called upon. 

.JUDGMENT. 

Their Lordships' judgment was delivered by 

Lord IIobhodsk —Tneir Lordships think tliafc this case is a very 
clear and simple one when once the numerous proceedioj's and dates are 
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Council. 
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(P.C.) = 


ascertained. ...# IS Ml. 97 = 

Ttie material circumstances are these: Matangini was the prooiietor ot 

the estate in question, and granted theestite in putni to one Mukerji. 297 = 8 

the father of the present defendant. No difference is ma le by the change ot ^ ^ 

title - and it may be considorodthat the putnidar has reraainml oneand the 

same person. After that Matangini mortgaged her proprietary interest to 
Mukerji. Mukerji's position therefore was this; that he was putnidar of the 
estate with a charge upon woat we should call the reversion of the pro¬ 
prietary interest. Under those eircumsUuces a creditor of Matangini sues 
for his debt, gets a decree, attadins the property, and sells it in the month 
of April 1872 ; and under that sale the plaintiff Radhainadhun became the 
purchaser. What did he get by his purchase ? He got Matangmi s pro¬ 
prietary right, subject to the putui. and suhject to the charge. But m the 
meantime Mukerji had been enforcing his charge against Matangmi 
and ha g 5 t a decree, and in the month of Mav 1872 about a 
after the sale to the plaintiff, a sale took place under his ‘decree, and he 
himself purchased at that sale. Now if Matangmi herself had L761J 
remained the owner of the proprietary interest she would oe cleaily 
excluded by that sale from all interest in the property. It is equally clear 
that the plaintiff must be excluded, he having purchased only the right, 
title and interest of Matangini. unless he can show that after the purchase 
in April 1872 he was not bound by the proceedings m Mukerji s suit. 

That very question has been raised and decided between the parties. 

After the two sales Radhamadhub, as claiming to be proprietor, sued 
Mukerji as pubnidar for the rent due upon the putni, and his claim was 
that he stood in the shoes cf Matangini. On the other hand Mukerji 
defended himself bv saying : “It is not you, but I. who stand m the shoes 
of Matangini, and therefore you have no claim against me; and the deci¬ 
sion was that, inasmuch as Mukerji’s suit to enforce his charge was 
pending at the time of the sale to Radhamadhub. Radhamadhub was 
bound by the proceedings against Matangini. On that ground the rent suit 
was decided against Radhamadhub. Radharaadbub now comes to redeem; 
but the right to redeem rests on prec.sely the same ground as the right to 
rent was rested. In eicb case the question is equally ; Who is the true 
representative of Matangini? Therefore their Lordships conceive that the 
matter was expressly decided by the High Court in the rent suit; but 
they desire to add that even if it had not been so decided they see no 
reason to believe that any amount of argument would induce them to 
come to a different conclusion than that to which the High Court came. 

Their Lordships are therefore of opinion that the appeal must be dis¬ 
missed, and that the appellants must pay the costs; nnd they wiU 
humbly advise Her Majesty to that effect. 

Appeal dismissed. 

Solicitors for the anpellants : Messrs. T. L. Wilson Co. 

Solicitors for the respondeat: Messrs. Wrentmore £ Swinhoe. 

C. B. 
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[762] CIVIL EEFERENCE. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and Mr. 

Justice Tottenham. 

In the matter of Badal Singh and others [Judgment-Creditors] 
V. Birch {Judgment-Debtor)/'' [21st August, 1888.] 


f'xecution of decree—Civil Procedure Code, Chapter XX—Insolvency — Ex parte decree 
subsequent to insolvency—Attachment —Receiver in insolvency. 

Ad insolvent, to whose estate no receiver under Chapter XX of the Code of 
Civil Procedure had ever been appointed, entered in bis schedule the names of 
certain persons as creditors for a sum of Rs. 2I0-9-3. These creditors subss- 
cuently obtained against the insolvent an ex parte decree for the sum so entered 
in the schedule, aod in execution attached certain pay which the insolvent was 
then earning, but which be was not in receipt of at the time his schedule was 
filed, and did not appear therein as an asset of his estate, ifefd, tbatthe judg* 
ment creditors were entitled to take out execution, and were not prevented from 
so doing by reason of the insolvency proceedings. 


Reference under s. 617 of the Code of Civil Procedure. 

Id or about the month of October 1887 one Birch applied under the 
provisions of Chapter XX of the Civil Proceduie Code to be declared an 
insolvent. This application was granted, and Birch thereunon filed his 
schedule, in which, amongst the names of other creditors, were entered 
the names of Badal Singh and others as creditors for an amount of 
Rs. 210*9'3. In these insolvency proceedings no order was made appoint¬ 
ing a receiver of the nroperty of the insolvent. 

On the 21st May 1888 Badal Singh and others obtained against Biroh 
an ex parte decree for Rs. 210-9-3, and in execution thereof attached half 
the salary payable to Birch as Secretary to the Darjeeling and Himalayan 
Railway Company, which appointment Birch first obtained subsequently 
to the filing of his schedule in insolvency. No application was ever 
made to set aside this decree. Birch thereupon applied to have tbe 
order of attachment set aside, on the ground that the judgment-creditors 
could not proceed in execution against him in consequence of the insol¬ 
vency proceedings. The judgment-creditors [763] contended on such 
application that Birch's salary, not being included in his schedule, 
was liable to seij5ure for any of the scheduled debts as long as tbe insol¬ 
vency application remained undisposed of and a receiver had nob been 
appointed to the property of the insolvent. 

The Judge of the Small Cause Court held that the judgment* 
creditors could only proceed under the provisions of Chapter XX of the 
Code of Civil Procedure for the recovery of their claim, and set aside the 
attachment, contingent on the opinion of the High Court on the question 
whether the judgment creditors could recover the amount of theirexpaftf 
decree otherwise than under tiio provisions of Chapter XX of the Code. 

On this reference no one appeared for the judgment-creditors. 

Mr. C.D. Lintoii for the judgment-debtor. 

OPINION. 

The opinion of the Court (Petheram, C.J. and TOTTENHAM, J-1 ; 

was delivered by I 

^^ 

• Civil Reference No. 19A of 1838 made by A. Rattray, Esq Judge of the Court 
of Small Causes at Darjeeling, dated the 13th of June 1888. 

9 

\ 
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PBTHERAM. C. J.-This is a, reference from the Judge of Sma^U 
Csuse Court at Darjeeling, and the question is, whether ‘he plamtifl 
entitled to proceed with the execution proceedings “"^er a decree which 
he has obtained. The plaintiff in the suit is a person called Badal Slugh 

and the defendant is a Mr. Birch. *u n/ar,ohAv or 

The facts of the case are these, that lu the month of ^“^ei or 
November 1887 Mr. Birch had tiled an application ‘“h^h^lared an insol¬ 
vent in the proper Court at Darjeeling and hied hisschedute. Tha' havmg 
been done, Mr. Birch was declared an insolvent but nothin^ '“'‘hei fas 
done in the matter, because, so far as we are told there ^ 

to divide, and no receiver was ever appointed. .Wter that in ‘h® ““"‘h o 
Mav last the plaintiff Badal Singh havip.g brought a suit in the ^a^ 
Court at Darjeeling against Mr. Birch to recover a sum of “““V “ 
pect of which his name had been scheduled in Mr. Birch s s<ihedule the 
Lse came on for trial. But Mr. Birch did not defend tnat suit, l>e did not 
appear and put in a written statement, and accordingly he plaiut ft proved 
bis case and obtained a decree c.r parU, and having obtained ^ ^ecree 
he nroceeded to attach Mr. Bircli's salary which he is 
the Secretary of the Darjeeling-Hiraalayan Hallway, and 
[76i] has been made attaching half of Mr. Birch s salary under that ap¬ 
plication, and the present application is by Mr. Birch to set as de hat 
attachment on the ground that the plaintiff cannot proceed under that 

decree in coDS6n«0DC0 of the insolvency proceedings , fi ^ incAi 

As I said just now. no recover has ever been appointed to ^ mso ■ 
vent’s estate, and none of the other creditors 
proceodinain any sense whatever. The ‘’f 

the insolvency proceedings in a suit m which Mi. Birc .^f^cblv 

it worth his while to appear, and the decree, on the face of ^ 

regular, and there is no application to rot it aside. Under the e 
circumstances we do not see any reason why. as against Mr. Kircii, 
this decree should not be executed. If a recoiv-er iiad been appo nted, 
and appointed for the whole body of creditors, then it ^^ ^ 
might object to his salary being attached, on the groiinc that, if was 

entitien to get it. he was entitled on behalf of general body o 
creditors. No one here represents any of the other creditors, and so 
as we can tell all the otl.cr creditors have bsen settled vvith lo ^ 

or other. But the question here is whether Mr. B.rch having a lowed 
this dec-co to go against him, can now avoid payment of thjs debt a^o- 
gether by setting uo this insolvency proceeding m 
nothing whatever has been done. We think 

kind, and that until that decree has been sot aside, and il is to be 
done it must be done in some other form, it is binding agamst Mr B rc . 
and any property which he may acquire, and which is not claimed by 
the receiver on behalf of the general body of creditors, is liable to 

attachme^nt.^k plaintiff’s proceedings are 

and that this question must be answere.i by saying that the o^d®r 
by the Small Cause Court Judge of Darjeeling m favour o he d bto 
must 1)9 set aside, and the execution allowed to proceed at the suit of 

Order set aside. 
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[763] APPELLATE CIVIL. 

Before Mr. Justice Norris and Mr. Justice Beverley. 

Nadiar Chand Singh and others [Defendants) v. Chunder 
SIKHUR SaDHU and another [Plaintiffs)^ [iGth July, 1888.] 

Sonthcl Pergvnnohs Settlement lleg. (HI of 1872). ss. 24. 25-S«i< to set aside 
^(ierof Settkment Off'cer—Nan^publicotion of record of rigkts^Qnus of proofs 
Ctvu Procedure Code (Act XlVof 1882). s.bG8-Additional evidence, Production .f 

in Appellate C07irt, ’ 

In a suit instituted in January 1887 by a plaint iff to set aside a settlemeDt 
made under Reg. Ill of 1872, ai d to recover hhas possession of a mouzah 
ailegjng that the defendant held the lands as chakran. and that the servicesfor 
whjch be held them had ceased, the defendant pleaded that the tenure waadar. 
mokurart. that the lauds bad been settled as such’in June 1877. and that the suit 
was cor scqnently barred by the special limitaticn provided by s. 25 of the Re- 
gulat.on The plaintiff sought to set aside the settlement on the ground of the 
Don-publication of the record of rights and fraud of tho defendant, and both the 
louer Coxirts found that ibe record of rights had not been published by its be- 
mg posted conspicuously in the viliapo as required by s. 24. On second appeal 
It ..as contended on behalf of the defendant that such publication was not 
ceseniial. but that it wa^ open to the Settlement Officer to publish the record io 

Beld, that posting the record conspicuously in the village is an essential part 
Of tob publication, and that the suit was not barred by limitation. 

It was further contended that the onus of proving the tenure to be darwo* 

r n, w ic ad been tbrowu on the defendant, had been wrongly so thrown 
on him, as the suit was subsiantially one to set aside a decree. 

propriety of the settlement 
defend'>'Dt^'* which he relied bad been properly thrown on the 

Circumstances under which an Appellate Court will not allow additiopal 
PrSu^re'code^'^^'^'^'^^^’ of an appeal, under s. 568 of the Civil 

[P.. 19 C.L J. 29 t3:l)=l8C,W.N. 271 (2T.3).] 


» 


K The plaintiffs, who were the mokuraridars of taluk Jamjari, 
bought this suit to obtain khas possession of mouzah Sarisbad which was 
situate within that taluk, and which was in the [766] possession of the 

Jtlleged that the mouzah was in the possession of the 
defendants, and had been in the possession of their father during his 
1 ® as a c ran tenure in consideration of certain services performed 
or 6 p aintiffs and their father, and that those services had been 

terminated in the 3 ear 1291 (1883-1884). when they dismissed the defend¬ 
ants from their service. They accordingly claimed to be entitled to recover 
fenas possession. 

defendants stated that the mouzah had been in the possession 

not as c;iafemn, but as 

nrnrlnptir.''^^'^r attempted to prove that fact by the 

cAfri ° ^ pottah. They further stated that atthe time whentbe 

tirn Sonthal Pergunnahs Settlement Eegola- 

fflniir lA tenure had been recorded as &durmukurari 

.—.—— annas being recorded in the name of their father and ^ 


E»q D^duTv the decree of R. Oarstai 

affilmiD/ihc ®o°‘bal Pergunnahs, dated the 4th of October I8i 

13th of August 1887 ^ Monahan, Esq., Subordinate Judge of Jamtara. dated t 
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anoas io the name of the defendant No. 3, and they contended that 
inasmuch as the settlement was made on the 5th June 1877 and this su 
was not instituted till the I2th January 1887. it was barred by the special 
limitation provided by s. 25 of that Regulation. 

They further ideaded that, as they and their father before them had 
been in posses don for moret-hin 12 vears before suir, the pUmtihs 
not entitled to recover khns possession. , j ' 

The plaintiffs on the other hand in their olaint stated that they had 
come to know of the allege 1 settlement in the year 1375, and charged^ 
the defendants had obtained the settlement by fraud. ^ 

stating that the dur mohirari rent was Rs. 7 per annum, and t y 
denied that the record of rights had been 

provisions of s. 24 of the Regulation. They also denied that the defend¬ 
ants had ever paid any rent for the mouzah. 

The other contentions of fact pleaded by the defendants are not 
material for the purpose of this report, as both the lower Courts decided 

the case on its merits against them. , , . , ,. , nnhiiuh 

The 6rst Court found that the record of rights had not been publish 
ed hv posting it conspicuously in the village, and considered on the 

autho!ibyof/?fl-^i .Vamin Smfjh v. Ram Rmun [767] y (1) 

that this was essential to the due publication, it held that the suit was 
consequently not barred by the period of limitation ° 

the Regulation. It further found that there was suthcient evidence of 
fraud on the part of the defendants in causing the settlement to he made 
within the meaning of s. 18 of the Limitation .\ct .that 
became known to the plaintiffs in Falgoon 1290 (K-bruavy-March 1884) 
and that the suit had been institute i within the three years allowed. Upon 
the question as to whether the suit was barred by ^2 years limitation 
under art. 144 of scb. II of the Limitation .\ct, it held that there was no 
oroof that the defendants’ possession became adverse to the plamtiHs 
before the vear 1291 (l8«3-84). and consequently that the suit was ^^0*= 
barred. It found all the issues on the merits in favour of the plamtitts. 
and amongst them held that the pobiah relied on by the defendants, 
but which was not produced [the defendants accounting or the non- 
production of the original thereof by stating that it had been 
Lien in the year 1283 B. S. (187G 77)1 h..d not been proved. It 
further held that the defendants had failed bo prove the teouie to be dur 
moiuran. and that, although the evidence on behalf of the plaintiffs .o 
prove it to be chakran was not strong, still that they had made out their 
right to obtain khan pO'Session. and accordingly gave them a decree. 

On appeal the Dopubv Commissioner confirmed the finding of the 
lower Court as to the non-publication of the record of rights under s. 24 
and as to the suit not being barred by the limitation prescribed by s. 25 
of the Regulation, nor by the period of 12 years prescribed by art. 144. 

On the merits the Deputy Commissioner came to the same conclusion 
as the lower Court, holding that the onus of proving the tenure to be dur 
moilcuran had been rightly cast on the defendants, and that they had 
failed to discharge it, and further holding that the plaintiffs had proved the 

tenure to be chakran. 

He accordingly dismissed the appeal with costs. The defendants 
now appealed to the High Court._ 
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pella^s! Mukerji, for the ap- 

and E»‘>" Jogendro Nath Bose 

and Babu Jiu/gut Ckimder Banerji, for tlie respondents. 

JUDGMENT. 

delive?edB everley, JJ.) was 
Noruis, J.—This suit was brought bv the nlainf.iffc tirk.- j 

zs: sL-possi^ 

in the possession of the defendant and vis befo t^tT he 
of their fathe., Tara Churn Sinaia. Th:^':[n:rrstse wa“^ 
lanJb weie m the possession of the defendants, and of their father befnrfl 
them, as chdkmn lands, i.e., that thev were held bv thA dfifon/i f • 

sideration of certain services to be rendered by them ; and hey^rege that 

eJ ronrthrM'T'"''^'’ ‘^e defendants Jerermt 

entitled to thTtot‘ah‘ 

suit was barred by the or.iinarv law ofllmlr .i ^ plaintiffs 

possession of twelve years and'bv H,o^ ^ ’.'‘e 

by s. 23 of Regulation III'of 1872, ° prescribed 

secoDd°apU!d itZs"beenr'^»\edb%tm^^^ plaintiffs' suit; and on 
appellants: that the dec'sioXfIl e^o ver Ipnelk T 

law, and the following nmAnr* ^\ Appellate Court is erroneous lo 

first place it was contended iLt both the f ’'b°“ ' 

ous coustruotion iiuon = Pf If n,a 1^'’® l°'^e'' Courts have put on errone- 

tlie Settlement Officer siilll hr™ im^f^tf 
he shall notifv and rublLl. the oonlt of 

terested bv nostind ir nnne • record to the persons in- 

manneyas may he^convenienL’^'^^ ^ otherwise in such 

this sectiL is^to^leTvl7 t^?rlu^construction of 

publish the record of rights in anv Settlement Officer to 

In fact Mr O’lvinA'ilu’^ Y manner that he may deem convenient, 

the worfs %ilKle ^he conjunction "aad” between 

that this is an e‘rr:’neou: vie^v "Wb't 'the°“"f 

a record of rights must j •.■ • section says and means is that 

to do it) be notified and nnhli h ^o^Pwisory on the Settlement Officer 
by posting It manner directed therein, that is. 

with the Settlement Offipor ^ '"*‘^§0: and that it is discretionary 

n^ay think other manner that he 

the settlement nroceedin^s of persons interested m 

The second poTot nl,^ u". ?u which he had made. 

of proof has been wrnnal ^'i counsel is, that the burden 

It is contended that t-hio ^ P ^Pon the defendants in this case. 

tiffs to se as i a L- Vr by the plain- 

words: ‘'ExceDt as Regulation is in these 

i^xcept as provided m s. 25, no suit shall lie in anylCivil 
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CouL-t regarding any matter decided by any Settlement Court under 
these rules; but the decisions and orders of the Settlement Courts 
made under these rules regarding the rights and interests ^^ove- 
montioned shall have the force of a decree of Court : and Mr. U 

Kinealy contends that this is practically a suit to set aside a uecree, and 
the onus ought to have been placed on the plaintiffs. We think that this 
is not a correct view to take of the suit. The plaintifls came into Court 
alleging that those lands were in the possession of the defendants as chnkran 
lands ; that the service in respect of which the lands had been grantea had 
terminated; and that they, therefore, became entitled to khas possAssion; and 
the defendants' answer to that was the settlement proceedings: and there¬ 
upon it became, we think, clearly the dubv of the defendants to estabhsh 
the plea which went to defeat the nlaintills’ claim. I think that the illustra¬ 
tion which I suggested to Mr. O’Kinealy in the course of the aiguraent is 
an apt one, that the natureof the defence is substantially cquivalenttoa plea 
[770] of res judicata ; and. under these circumstances, it is admitted that 
it would be on the defendant to establish the decree upon which he relied 
as operating as res judicata. So is it, we think, here. 'The onus was 
properly placed on the defendants to substaniiate the validity and pro¬ 
priety of the setileraeot proceedings upon which they relied. These two 
objections are really the only points of law which have been argued. Uie 
other objections taken by the learned counsel arc nothing more than 

questions of fact. 

Mr. O'Kinealy complains of the fiodiog of the Deputy Commissioner 
with regard to the defendants ‘ contention that they were dur mokurart- 
dars ■ and he impugns the reasons which have induced him to come to 
that conclusion. The-o reasons may be right or wrong : but there is the 
finding of the Deputy Commissioner where he says: I must agree 
with the lower Court that the dur mokurari tenure has not been proved, 
and there is an end, as far as we are concerned as a Court of 
second appeal, of that question, Similarly, we think that the bndiog 
of the lower appellate Court with regard to the affirmative case made by 
tba plaintiffs, that these lands werec/inban lands, is a finding of fact with 
which we cannot interfere on second appeal. 

There remains only one more point tc be considered, and it is this: 
The defendants in the Courts below rebel upon a pottah. The Deputy 
Commissioner has found that the pottah never existed, that it was 
a fabrication, Mr. O’Kinealy asks us to give his client an opportunity of 
adducing further evidence to show that this nottah really had an existence, 
and was not altogether a myth ;anl he relies upon an affidavit of his 
client which states that, while this case was pending in the lower Courts, 
a list was sent to the denonent in which mention was made of a suit and a 
decree of about the \ear 1841, in which this nottah was referred to. The 
affidavit states that the denonent went to the Beorbhoom Court: and 
upon inquiry in the record office he was told that no such record 
existed. Tnen it states that the deponent subsequently showed the 
list to a friend, who told him that he was misinformed ; that when 
the number of the case and the date are given, there must be such 
[771] a record existing; that subsequently search was made under the 
orders of the District Judge, and such record discovered. 

In the first place it seems to us very doubtful whether, under s. 568 
of the Civil Procedure Code, we have the nower to admit this evi^nce : 
and. in the second place, if we have the power, we do nob think sufficient 
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cause bas been shown to render it wise for us to exercise it. The state¬ 
ments in the affidavit appear to be of an extremely strange character. 
One would have thought that the party who had this list sent to him 
would, in the first instance, have shown it to his pleader, and that bis 
pleader would have taken steps to have the record office at Beetbhoom 
searched in order to find out whether the record in Question existed. It 
is not necessary for us to express any opinion as to whether the docu-- 
mects now sought to be put in are or are not genuine. It is sufficient to say 
that no ground has been made out for the application, which indeed is a 
novel one, to put in these documents at this stage of the case. 

The result IS that the appeal will be dismissed with costs. 

Appeal dismissed. 


15 C. 771. 

APPELLATE CIVIL. 

Before Mr, Justice Piifot and Mr. Justice Rampini. 


Dukg-a Chur.n Rai Chowdhry {Defendant) r. Monmohini 

Dasi mainliff).- [I8th June. 1888.J 

a tacbinenl aRamsi which an asaiBomcnt .a rendered void by the provisiona 

of S. .^,0. C/ting.i Dm V. A/tus/m/Ml) followed. ^ ^ 

othflrl^'r * 0^1 ^ L obiained M pir^,ie money decrees against, amongst 

JtLrhpH^tK the will of bis father. Soma time in 1884 B 

A Ind r lonl ° execution of his decree ; and 

fp 84 ® the sale proceeds. On the 2 Qd Juntr 

cllim. .hoH? h" atra.igement, by which it was agreed that B’s 

f772^'ex?entL of ' attached propeLs with the 

iuLm!n S flar'd be left free for ,he beneL of the other 

have M but which was found to 

the n h T- ^ ^ to A ; and nn 

dLelVnni. altacbed properties were sold in execution of B'i 

attachment from tV,' ^ application for the removal of bis 

foDUed to e ^ Koperty. D another decree-holder on the 16tb June, 
B ■ and on thp '^Oth T rateable distribution of the properties attachedby 

decree A moferrp/ m execution of his 

upon broucL I si,i? t u u® P^°P®''^V. which was disallowed ; and A there- 

XchZt had OP.. r i^^eraha that B's 

a valid one. ^ 

Held, chat the sale to A was vaild as against D. 

No. 2 /uBa<lha Mohan Mondul (defendant 
the 25t,h Inno ^’ad each obtained a money decree on 

(defendant Nn 'll Bdhary Bose personally and Thacurdas Kur 

Idet^dan tJJ 0 . 3) ^a3^e^o_roUb6^ate of his father Mohesh Chunde r 

Esq., Judge'^2l*Pere*unnahr^ the decree of C.B. Garre*. 

BaOoo Kristo ChandAp rha^fi^ r’ April 1887, reversing the decree o| 

December 1885. Judge of that district, dated the 28 th of 

(1) 7 A. 702, 
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Kur Id execution oi Eadha Mohun's decree, all tbe propertiea belong- 
io"to estate of Mohesh Chunder Kur. including Bown.a Abad t e 

pronertv in dispute in this suit), were attached and 
on the 7lh Mav 1&84. Before the day fixed for the sale, Monmobini, 

the plaiotifi, and Radika Pershad Mondul applied to have their 

decrees satisfied by a rateable distribution of " Xi.e«=e 

attached properties, but made no application lor 

ToSok to s»tis(y the claim “."irtrec fo 

other proBcrties except Bownia Abad, r.hich was to be left free for he 

o be VdBment-debtors ; and on the 2nd .lune a pet.t.cn was presented 

°or the adjournment of tbe sale to the 17th. Th.s^arranpement was em- 

bodied Tn the netition of the 2nd June, m whieb Thaenrdas prono.sed o 

satisfy Eadba'Mohun's claims withm fifteen bays, '‘P 

default EadhaMohun should le at hberty if ®^bad 

of all the attached properties with the e«epiicn ol Bown.a Abad^ 

To this arrangement EadhaMohun f ® 

through his pleader ; and the sale was postponed to the 17th June 

[773] Tlmeurdas having failed to pay otl Eadha ^^“'’“"'th^'Tune® 
attached properties, excepting Bownia Abad, were sold f ® 
and on that day Kadha Mohun put m an application foi the lelease of 

Bownia Abad from attachment. 

On the 14th June Durga Churn Eai Chowdhry fdefendant No. 1) 
made an application for the execution of the money decree ho ako he d 
against Thacuidas ; and on the same day this decree nas tiansfeiied 
the Judge's Court for execution. On the IGtn Juno Durga Churn anphed 
to be included in the rateable distribution of the 

Duma Churn attached Bownia Abad in “"I ' 

while bva deed ol sale, bearing date the IGth June 1884, Thacurdas 

eonve'vod Bownia Abad to the plaintiff Moniiioliini Dasi. 

On the strength of this deed of sale Monmoliini Dasi preferred a 

claim to Bownia Aliad against Durga Cliuru's attachment, which was 

Monmobini Dasi, thereupon, brought this suit on 1st November 1884 
in the Court of the First Subordinate Judge of the 24-Pergunnahs for a 
declaration ol her rights to Bownia Abad on the ground, f f 

that the atbaehmoiit of Eadha Mohun had ceased to exist °° 1^*1 

June the date ol her purchase, and that the sale was val d. The defend¬ 
ant Durga Churn on the other hand contended iliat the prouerty had 
not been released from attachment on the date of the conveyanee to the 
plaintiti and prior to his attaehinent, and that the sale was lUe^al and 

id 

The Subordinate Judge found that the deed of sale was actually 
executed on the I7ih June and that u had been fraudulently antedated 

and was a fabricated document. He held that bhei^ . 

attachment on Bownia Abad on the date of the plaintiffs purchase but 
dismissed the suit on the ground that it was based on a fabricated deed 

^Vhe plaintiff preferred an appeal to tbe District Judge of the 24- 
Pergunnahs. who agreed with tbe Subordinate Judge on the question of 
the existence of any attachment on the property on the date of the 
plaintiff’s purchase, and as to tbe date of execution of the deed of sale, 
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but diflered from him [774] “in thinking that the conveyance waaiotrin- 

. Sically VICIOUS ; and as no fraud had been actually committed on Durea 

O uin by it, he was of opinion that the deed was good as against him 
lie accordingly allowed the appeal. 

The defendant Darga Churn appealed tu the High Court. 

Mr. Evans and Baboo Jogcsh Chundcr Roy, for the appellant. 

Mr. lloodroffe and Baboo Tarapodo Chowdhry, for the respondent 

fallows'^—(P igot and Rampini, JJ.) was as 

JUDGMENT. 

We do not think it necessary to call upon the learned counsel for 

the re^ipondeut. We have already intimated that as to the question of 

iraud, tlie lower appellate Court was right upon the matters argued 

before lb. A question of fraud, which might perhaps have been a sub- 

stantial and serious one. viz., that under s. 53 of Transfer of Property 

Act. was not taken by the parties or by the Court in either of the Courts 

below ; and following the ordinary rule, we think ourselves unable to 

entertain it here although it is raised in the first paragraph of the memo¬ 
randum of anpeal. 

As to the second point, viz., the construction of s. 276. Code of Civil 
rocedure, we are driven to adopt the same rule as the Allahabad Court 
has done in the case of GangaVinv. Khushali {\). In truth, toreverse 
the decision of the lower appellate Court upon this point, it would be 
eces^ary to do that which the Legislature ha? abstained from doing, that 

s. 295 shall have the same 
ect as yi attachment. To hold that claims under s. 295 are claims 

assignments made under 8.276 
in the min the intention that mav have been 

or . Code, which did uob provide 

the introduction of 

relating tn ato Punciple. Unfortunately the sections of the Code 

not Lan *PPP^''®.U’S] to us that in this respect s. 276 had 

tion amnno f T ^ "’"I'the object of nroteotingrateabledistriba- 

our ooZ PP “ore than express 
^ 0^,0 the decision m Gan(/a Din v. Rhushali (l), and, that 

being so, we dismiss the appeal with costs. 

^ ’ _ Appeal dismissed. 

13 C. 775. 

CRIMINAL MOTION. 

Before Mr. Justice O'Kineabj and Mr. Justice Rampini. 

In a'HB MATTER OP THE PETITION OF DiN TaRINI DeBI.* 

„ '-I5th August. 1888.1 

‘'I"!,. 

—;- ground jinur alia) that sbe was a “ purilah.nssh in. " anil th»t_h .r 

issued byP J. Marsden^feo'^^Cw'if P°' “Sainst the order of summon! 

August 1888. ' **’’ Presidency Magistrate of Calcutta, dated the 3rd of 

B) 7 A 702. 
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enforced appearance in a Criminal Court would entail a forfeiture of her dignity 

aod position in Hindu society. ^ u t 

Hcfd. that such applicaticn was properly made under tbo seoliOQ. and tha 
under the circumstancas of the caso the order prayed tor could bo made. 

[Expl. 24 G. 551 (555);R..12 A. 69 (7-2) =9 A.W.N. 202 ; 2 Weir 659; 169P.L.R. 
1903 = 19 P.R. 1903 iCr.)] 

The facts upoo which the rule was issued are as follow . - 
The Chief Presidency Magistrate having framed a charge of abtempt- 
iug to cheat against four persons arraigned before him for having coDimit- 
ted that otfence. one of the four persons so accused applied for the issue of 
a subpmna to one Din Tarini Dehi. a Brahmini widow, as ^ witness on h.s 
behalf. The subpcroa being duly issued was served upon the lady on the 
7th of August; she thereupon on the 8th August applied to the Magis¬ 
trate for an order dispensing with her atrendance in his Court, and for 
the issue of a commission to take her evidence under s. oOS of the 
Code of Criminal Procedure In support of this application it was 
alleged on her behalf that she was a purdah-nashm lady not m the hahit 
of appearing in pulilic. that she resided in her native village of Goverdanga 
at a distance of 37 miles from [776] Calcutta, and that her attendance 
at the Court of the Chief Presidency Magistrate would tnerefore entail 
upon her-inconvenience” of a kind contemplated by the provisions of 
the section on which her application was based. It was further alleged 
on behalf of the applicant that, in the event of the Magistrate not feohug 
himself justified in granting such application, she was ready and willing 
to travel to Calcutta and submit herself for examination as a witness m 
a house she would secure for that purpose if the Magistrate would be 
pleased to attend at such hou<^e for the taking of her evidence on a dav to 
be hereafter fixed by him. The Magistrate refused to make the order 
prayed for or entertain the alternative proposal made. 

On the 9th of August the applicant moved the High Court (xyilsoa 
and Rampini, JJ.) under the provisions of s. 435 of the Code of Criminal 
Procedure for a rule to be issued upon the Chief Presidency Magistrate to 
show cause whv the order for the issue of a commission for the purpose 
of taking herevidenceunders. 503 of the Code of Criminal Procedure 
should not bo granted. The material averments in the petition on which 

the motion was made were as follow , ,• • • 

“ That your peiitioner is a resi<i6nt of Goverdanga m the sub'division 

of Barasat in the district of the 24-P6rguonahs. which is about 37 miles 

distant from the Court of the said Chief Presidency Magistrate of 

" That your petitioner is a Hindu purda-iiaskm lady of rank, living 

on income derived from her own ;40iniiidnri and other sources exceeding 

the sura of Rs 5.000, and that your petitioner is connected with other 
respectable zemindars, and that according to Hindu manners and customs 

your petitioner never appears before the public. ^ . 

“ That your petitioner has never up to this time attended any Court 
of Justice anywhere, either civil or criminal, to give evidence or for other 
purposes, and that if your petitioner be compelled to appear in the said 
Presidency Magistrate's Court she will for ever lose her dignity and 

position in society. . r^ ■ t 

” That your petitioner should she be forced to appear m a Criminal 

Court of a Chief Presidency Magistrate of Calcutta, will suffer de¬ 
gradation in the eyes of her own associates and [777] m the society 
to which she belongs, of a kind which nothing your petitioner shall 
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1888 hereafter do will ever remove or even modify. In running the risk 
AUG 15. of experiencing such degradation by a literal compliance with the order 
contained in the summons issued by the Court of the Chief Presidency 
CRIMINAL Magistrate, a true copy of which is hereto anpended and marked A, 
Motion . youi petitioner subm its that she, as she alleges through no fault of her own, 
15 C~775 ®°tirely through her misfortune, will suffer such inconvenience, as 
is specified in s, 503 of the Criminal Procedure Code, as will entitle her 
to the relief to be hereafter asked.for in the prayer attached to the 
petition.” 

Upon that application the High Court (Wilson and Rampini, JJ.) 
on 9th August issued the following rule :— 

“ In this case, as far as we can judge, it does seem bo be a hardship 
that this lady should be required to give evidence in Court. The better 
course would be to isf>u 0 a rule upon the Magistrate to show cause, 
which he will do by a letter to us, why it should not be ordered that this 
lady should not be required to appear in Court. We intimate to the 
Magistrate that we think he should not enforce her attendance under the 
suhpcena, provided she does what she says she is willing to do, that is, 
comes to Calcutta and gives her evidence in such suitable place, either 
within the Court building or nob, under such circumstances to be arranged 
by the Magistrate as to secure that she may be examined in the presence 
of the accused, and at the same time not be exposed to the inconvenience 
of coming into the public Court room. 

“ We would ask the Magistrate to let us know what arrangements 
he proposes to make in this matter, and if, as we have no doubt will be 
the case, those arrangements seem to us suitable, no further order will 
be necessary.” 

The rule now came on to be heard. 

The Advocate-General (Sir Charles Paul), for the Crown. 

Mr. Heily, Dr. Guru Dass Banerji and Baboo Surendro Nath Dass, 
for the petitioner. 

The Cueif Presidency Magistrate, in a letter addressed to the High 
Court, contended that the Code of Criminal Procedure did not contemplate 
a Magistrate being called upon to take the evidence of a witness under 
commission or otherwise otiier than in his[7783 Court; that the expense and 
inconvenience which would be caused should any innovation of this rule 
be permitted by the High Court would be very great, and would encourage 
innumerable applications of a similar kind being made in the Criminal 
Courts. The Magistrate further allege! that the petitioner apparently was 
frequently in the habit of travelling between Goverdanga and Calcutta, 
that she was not a lady of exalted rank, and that ,she had been granted 
the privilege of attending Court and giving her evidence in a palki—a 
practice invariably followed in the Court of the Maeistrate. 

The Advocate-GeneraLSection 503 of the Coda of Criminal Proce¬ 
dure, applies to all people, whether males or females, irrespective of rank 

or position l it may apply to the condition of a witness as included within 

the term circumstances of the ca^e ” but does not relate bo the privileges 
and immunities of witnesses, and therefore does nob applv to a piirda-Jiashin 
woman. Her casi must depend on the general law under which she claims 
exemption. This exemption has not been allowed within the berm of IWiog 
memory^eibher by the High Court in its Criminal jurisdiction or in the 
Police wourt. It has always been deemed a necessary condition to a 
criminal trial that the Court should hear the evidence of the witness, and 
no inconvenience worth consideration has been supposed to apply to tbe 
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case of a woman coming into a Court of Justice in a palki and giving 1888 
her evidence therotrom. The pelitionor avers that the fact of her being Au^ . 

forced into entering a Criminal Court would l)e degrading to ^ . CRIMINAL 

the Court will be careful not to encourage this belief by any un.iue regard 
for her susceptibilities. The Court should not encourage such a belief or M^WN. 
notion, as numbers of highly respectable native ladies have given evi¬ 
dence in Court from palkis. . i j 

Mr. Reilv, for the petitioner.—The word inconvenience has already 

been hold to apply to the case of a piuda-nashtn lady who can furnish sub- 
stautiiil reasons for her reluctance to appear m a Criminal Ooui t see / i 
the maltcr of the Petition of Fand-un Nissa (1) ; also In the witter of the 
Petition of Hurroo Soondcry (2). This reluctance may bo a matter of mere 
preiudico.' but is nevertheless a sentiment on which native society as at 
nre-^ent [779] constituted sots great store. The Legislature has expressly 
recogDized the existence of this feeling by giving immunity to certain 
persons from anpearing in Civil Courts. Tlie petitioner in this case is 
the widow of a Brahmin, a lady of some means, and m order to give 
proof of the genuineness of her objections is willing to pay the costs 
which may be incurred in connection with the issue of the commission. 

The judgment of the High Court (O’Kinealy and Rampini. JJ.) 

was as follows :— 

JUDGMENT. 


This was an application made by Srimati Din Tarini Debi asking 
that she might be examined by commission and not examined on oath m 
Court under s. 503 of the Code, In her application she sets forth that she 
was a purdnh nnshin and a Brahmini. connected with a family of ac¬ 
knowledge! respoctabilitv and possesse<l of considerable property, a.nd she 
prayed that what had been done in some previous cases roigbt be done m 
hi*r case, namelv. that she might not be compelled to appear in Court. 
On that application a rule was issued to show cause, and cause has been 
shown by the Presidency Magistrate of Calcutta and by the Crown. The 
Crown objects, because the lady in her petRion saia that it was 
a degradation for her to appear in a public Court, and the learned 
Advocate-General argued that it would bo intolerable to allow such 
a principle to receive ihe sanction of this Court. No doubt the phrase is 
objectionable, and it would be impossible, as the learned Advocate-General 
says, to admit the fact that merely appearing in Court is a degradation. 
Yet wo do not think that disposes of the case. 

There is no doubt that such applications have been granted under 
s 503 and granted on the principle that in matters of procedure the cusioms 
and habits of the people should be taken into consideration. The learned 
Presidency Magistrate has shown cause by saying that it is the invariable 
custom for 7 )urdah naskin ladies to be examined in palkis in Court, but 
that IS not exactly the question. The question is whether a commission 
ever issued in regard to purdah-nashin ladies m his Court. Of that he 
makes no mention. He also says that this lady travels from Goverdanga 
to Calcutta, but ho does nob say that she 'ioes so publicly. So far 
therefore as cause has been shown by the [780] learned Magistrate, 
it does not seem that the facts stated by him affect the reasons upon 
which such commissions have been granted. Looking to the nature 
of the application and to the fact that the lady has ac tually taken 

(2) 4 C. SO. 


(1) 5 A. 93. 
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1888 a house in Calcutta not far from the Magistrate’s Court where she 
Au^iS. can be examined ; that no possible inconvenience can arise to any per* 
son : and further that the lady has volunteered to pay the expenses of 


Grtmthat oiuu luioiiBi ouao one lauy nas voiunoeerea lo pay cne expenses of 

the commission, and even the defence do not require her to be examined 
MOTION, in open Court, we can see no reason why this rule should not be enforced 
and we make it absolute. 

We further direct by consent that the petitioner shall be bound to 
pay all costs consequent on the issue of the commission in Calcutta, 
which the learned Magistrate in the Court below shall deem reasonable 
and proper. 


19 C. 775. 


J. V. W. 


Rule made absolute. 


19 C. 780. 

APPELLATE CIVIL. 

Before Sir W. Comer Petheram, Kt., Chief Justice, and 

Mr. Justice Ghose. 


Huri Das Bundopadhya {One of the Defendants) v. Bama 
Churn Chattopadhta and another (Plahitiffs).* 

[7th June, 1888.] 


Ilindv. Law—lnheritance^Dayabkaga Schnol^BroOier's daughter's son^Oreatgrand, 
son of paternal grandfather. 

A brother's daughter’s son docs not succeed in preference to a great-grandson 
of the paternal grandfather of the deceased. 

[R., 26 C. 280 1291).] 


This was a suit brought to recover possession of a three annas four 
gundas’ share in certain immoveable properties. 

One Kamkishore Bundopadhya, the original proprietor of the estate, 
portion of which formed the subject of this suit, died leaving him surviving 
four sons and one grandson, Issur Chunder (a daughter’s son), leaving to 
his said grandson a one-fifth share in his estate and to bis four sons the 
remaining four-fifth shares. 

[781] Ramnarain, the fourth son of Ramkishore, died leaving him 
surviving two sons, Gopal Chunder and Nobin Chunder, on whom the 
one-fifth share of their father in the estate of Ramnarain devolved. 

Gopal Chunder died leaving him surviving Bama Churn and Benode 
Behari {the plaintiffs), sons of a deceased daughter, him surviving; and 
with the consent of the plaintiffs Nobin Chunder took charge of his own 
and the plaintiffs’share in the property. Nobin Chunder died in 1281 
{his wife haying predeceased him), leaving no issue. 

At the time of the death of Nobin Chunder, the plaintiffs and Huii 
Das Bundopadhya (defendant No. 1), Becharam Bundopadhya (the 
husband of defendant No. 2), grandsons by a son of a brother of 
amnarain, were alive. On tlie plaintiffs endeavouring to take possession 
ot their own share and that formerly belonging to Nobin Chunder the 
defendants forcibly prevented them from so doing. The plaintiffs therefore 
brought the present suit to recover possession. 


Sbarodt pf^H Q 1886. against the decree of Bal 

reverW Subordmate Judge of Hooghly, dated the 18th of May 18. 

^ ® o* Hooghly, dated the 3( 
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The following genealogical table shows the position of the parties to 
this suit:— 


Ritiiikisbore. 

I 


II I ' 

Sod. Daughter. Sod. 

I I 

Issue Chunder. Radba Mohun 


Son. 


Ramnaraiu. 

I 


I 


I “j 

Huri Das Becharam, widow. 

(Defendant No. 1), Kadambini Dibi 

(Deft. No. 2). I 


Gopal Chunder. 

I 

Daughter 


I 


Nobin Chunder. 


( 


Banja Churn Benodc Bchait 
(Plaintiff). iPJaintiff). 


Toe defendants alleged tliat Nobin was a lunatic at the time the 

succession opened out, and contended that beyond this they, being the 

great grandsons of llamkishore, were his heirs in preference to the plaint- 
ms. 


The Munsif held that if Nobin had not been a lunatic at the time 
of his father's death, than the plaintiffs as his brother's daughter's sons 
would have been bis heirs in preference to the father of the defendants, 
butliodiog him to have been a lunatic dismissed the suit. 

The plaintiffs appealo.l to tlie Subordinate JuJtjo. who found that 
Nobin was of sound mini wbeu his father died, and holding [782] the 

plaintiffs lo be proforential beivs to the defendants reversed the decision 
of the Munsif. 


Defendant No. 1 appealed to the High Court. 

Dr. Troylokyanalh fitter and Baboo Grish Chunder Chowdhry, for 
the appellant. 

Dr. Guru Das Banerjee, Bahu Krishna Kanai Bkatlacharjee and 
Baboo Mohit Chunder Bose, for the respondents. 

Baboo Troylokyanath Miiter (for the appellant),—i contend that the 
appellant is a prefereobial heir to the broth er's daughter’s sons of the 
deceased No’piQ. The cases in support of my contention are: Gobind 
falookdar v. Mohesk Chunder Surmali Ghutiack ( 1 ); Juygut Narain Singh 
V. Collector of Maribhoom (2); In re Oodoy Churn ZIUtcr (3J; Gopal Chunder 
Nath Coondoo v. Ilaridas Chini (4) ; Onta Chund Biswas' case (unreport- 
ed), Sp. App. 2640 o( 1875, decided on the 6 th June 1887 by 
Mitter and Birch, JJ,, in which a brother’s daughser's son and an uncle’s 
daughter s son were e.xcluded by the grandfather's great-grandson • Dwar- 
ka Nath Sircar's case (unroporte 1). So. App. 754 of 18S0. decided on the 
22ad Juno 18S1. and Sp. App. No 1747 of 1880, decided on the 6 tli July 
1882, by Field and 8033 , J J. P-au Nath Sunni Jowardar y. Surat Chun- 
dra Bhuttacharjee (5) does not apply ; the competition there was between 
a brother's son’s daughter's son and an uncle’s daughter’s son. There the 
former was preferred. There is also the unreported case of Abkoy Chunder 
Oey V. Huro Suniary, decided oa the 25th April 1884 by Garth, C.J. 
and Beverley, J. The casoof Hurcekar y. Woomesh Chunder Roy ( 6 ) holds 
the passage of Dayakrama Sangraha to bo an interpolation and 
the case of Gooroo Gobind Shaha v. Anund Lai Ghose (7) shows that 
those who offer funeral cakes to the paternal ancestors of the deceased 


S 1 ^ 0- 113 (note). 

4U'4I1, (41110^1*^ 

(5) 8 C. i60. (0) W. R. P. B. 176. (7) 13. W.R P.B. 49 (59)^6 B.L R. I&. 
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[783] are preferred to those offering cakes to his maternal ancestor only. 
The precise position of the brother’s daughter’s son is nob determined in 
that case—see p. 62. In the Qd.SQoi Kenj Kolitani v. Monee EamKolita{l) 
Jaganoatha is expressed by Mitter, J., to be the highest authority in 
Hindu law. As to the right of daughter’s sons to inherit, see Dayabhaga, 
Ch. XI, s. 6, para. 9 ; Dayakrama Sangraha. Ch. 1, s. I, para. 4. As to 
the brother’s right to succession, see Dayakrama Sangraha, Oh. I, s. 7, 
paras. 1 and 4. The performance of the sraddh is not the sole ground for 
right of succession—see 2 Colebrookes Digest (Calc. Ed.), 544, Sarvadhi- 

kari’s Tagore Lectures, 763. j, - 

As regards the text authorities on the question whether a grandfather s 
great grandson is to be preferred to a brother’s daughter’s son, a brothers 
daughter’s son cannot be forced into the list of heirs given in the Dayabhaga 
before a grandfather's groat grandson. The list of heirs in the Dayabhaga 
is exhaustive; it goes through the heirs from the widow down to the great 
grand-father's daughter’s son —sea Dayabhaga, Gb. XI, s. 1. para. 1. First 
comes the sou, then grandson, then great grandson, and then widow. Para. 
44 snows that the reason for succession is spiritual benelic and not perform¬ 
ance of the sraddha. Section 2. para. 1 of Ch. XI, Dayabhaga, deals with 
daughter’s rights ; s. 2, paras. 29 and 25. with daughter’s sons : and a son s 
daughter’s son and grandson’s daughter's son are excluded. Section 3, 
para. 1, deals with the father’s right; s. 4. paras. 1 to 6, with the mothers 
right; s. 5, paras. 1. b, 9 and 12, with the brother’s right; s. 6, para. 1 
With the brother’s sou ; s. 6, paras. 5 and 6, witn brother’s grandson, in 
s. 6, para. 7, the brother’s great grandson is excluded. If it bad been in¬ 
tended to include in the lUt of heirs a brother’s daughter’s son be would 
have beoQ named here. Section 6, para. 8, deals with a father’s daughters 
son ; paras. 9 and 10 with the grandfather’s descendants including the 
daughter's son. Para. 12 gives the heirs in the maternal line, and para. 
11 shows that women inherit by express texts. To bring in a brothers 
daughter's son and nephew's daughter’s son before a grandfather younaust 
bring in a son’s daughter’s son, grandson’s daughter’s son before the father, 
but [784] for that there is no place in the Dayabhaga ; Sree Krishna b 
C ommentaries on the Dayabhaga. 

The Dayatatwa in Ch. XI, paras. 4, 13, 24, 25, 26, 28, 29, 58, 65, 

67, 68, gives the following order of succession to a person who °° 

male issue: " Male issuewife; daughter : maiden and married daughters, 
daughter’s son ; parents ; brothers; brothers’ sons; grandfather; 
father's descendants ; great-grandfather’s descendants. Paras. 67 an 
make para. 64 clear, viz., that the list does not go further down a 
daughter’s son. The Dayakrama Sangraha is in my favour, excepting 
interpolated passage. Cb. 1, s. 10, paras. 9 and 13, must be interpolate , as 
son’s daughter’s son andgrandson’s daughter’s sonought to have , 

fore the father, which s.5does notnote. Further, a brother’sson sdaug e 
son, uncle's son’s daughter’s son, and greatuncle’s son’s daughter s s 
should have been mentioned to make the thing logically complete-—see a 
Colebrooke’s Digest, Vol. IV, p. 227 (Calc. Ed). The Day akrama baDgran^ 
is not always followed as rtgaids the efficacy ol pindas. rtn 
paternal ancestors are muie efficacious than those to materna 
cesLors—4 Coltbrooke’s Digest iCalc. Ed.), 230, and Gooroo o 
Skaha V. Amnid halt Ghose t2). Originally only three 
gotpindas \ maternal ancestors Lever—Menu, Oh. IX, 8 . 1dOi 

(1) IB L. L, R. W. R, 807 (894), (3) 13 V7. B. F. B. 6b 
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quoted in Dayabliaga, Ch. XI, 3 . 1, para. 40; see aI?o Sarvadliiliari, 76i3, 
767 : and the Dayakrama Saiigailia, Oli. 1, s. 10. para. 8, shows that tlie 
uncle’s grandson is preferred to the gran.lfatlicr’s daughter’s sou, bjcauso 
the former is a saphida and the latter not so. Tnen as to the eO'ect of 
performance of the the Parctuhi i>raddivi first to the patoinal 

ancestors, next to the mutorn il ancestors. 

As a conclusive test, suppose there to In a father, grandfather, and 
great-grandfather living, the tua^ernal ancestors b^ing de in, liien no jundaH 
to the latter are given : but if the latter arc living an 1 the lormer dead, then 
IjOidas to the former are given—sea the Siaddua Tattwa, 140. .Another 
test istliat in tlie paternal line full pindds to tiiree ancestors are given, 
divided pindas to tliree ancestors higher iu succession, water to seven 
higher, [7(J5j bat in the maternal line alter the three ancestors no higher 
ancestors are at all bonolited. If two lirotliers relate 1 by'tho lialf blood 
are living in joint mes-i, the eldest pjrlorins the .‘fraddlia of their pitornal 
ancestors and also of his three maternal ancestors. The youugor brother 
caonob claim to perform the srtiddfi of his three maternal aoccstors. See 
the Sraddha Tattwa (Seram. Ld.), p. 160, as to pnuhi^ to maternal ances¬ 
tors. A brother’s daughter’s son may never give pind bo his maternal 
grandfather whose property he inherits, because his father may be living, 
and he is thus incapable of perlorming pothan. 


If the raspondoiib’s contention is corract, then the whole course of the 
Hindu law of succession as at present obtaining becomes unsettled. L'or 
example, commence with the late owner’s own descen laots : tlion ia) a 
daughter’s son would equal a son so far as spiritual bouolit is couceroed, 
and (6) a sou's daughter’s son would equal a grandson, and ic) a grandson's 
daughter’s sou would ecjual a greatgraudson, but {h) and [c) do not succeed 
according to auy authority of Hindu law before the descendants of the great 
grandfather. If there were no difl'erouce in the pindas, how is it that Daya- 
krama Sangraha prefers the mother’s grandson, who gives one pinda to the 
sister’s son who gives three pindas, aud to the brother’s daughter’s son 
who gives two pindas ?—see Dayakrama Sangraha, Ch. I, ss. 9 and 10. 
Further, a long course of decision, evea if wrong, the Courts will nob as 
a rule set aside—see Lungessur Kooer v. Siokha Ojna (1); also Thakoorai)i 
Sahiha v. Mohun hall (2) ; Kooer Ooolab Singh v. Rao Karan Singh (3,; 
Abilakh Singh v. Khub Lall (4). 

Dr. Garud'is Banerjee (with him Baboo Krishna Kamil Dhattacharjee 
and Baboo Mchit Chunder Bose), for the respondents. 

A brother’s daughter’s son is a sapinda ; this is settled by the cases 
of Gooroo Gobind Shaha v. Anund Lai Ghose (o) and Digumbcr Roy 
Cliowdhry v. Moli Lai Bundopudhya (6); aud the only point for argu¬ 
ment is whether his position in the order of [786] succession is higher 
than that of the paternal grandfather’s great-grandson. The autliori- 
ties bearing on this question bearing out my argument that a brother’s 
daughter’s son succeeds in preference to a great-grandson of tho paternal 
grandfather may be considered under threo heads: (a) original aubhori- 
ties; {b} labor text-writers, both European and Native: and (c) de- 
cisioDB of Courts of Justice. I’ndcr tho lirst beading may bo quoted 
Dayabhaga. Ch. XI. s. 1, paras. 32 -10: Ch. XI. s. 2. para. 17; Cb. XI, 
8. 3, para. 3 ; Cb. XI, s. 6, paras. 5-32 ; the Dayatatwa, Ch. XI, paras. 27, 
61-65 (Golap Chandra Sarkar's bransUtiou). In the translation para. 64 


(1) 3 0. 161 IlCD. I2J 11 M I.A 403. 

(41 100 . 1102 (UOy). (SI li W.K. h' li. 40=6 B.L.R. 16. 


(3) U JI.r.A. 13C. 
(0/ 9 0. 603. 
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is somewhat different from the original—see Raghunandana s work, the 
Sraddha Tattwa (Serampur Ed.), Vol. II, p. 109; and the same work 
(Serampur Ed.). Vol. I, p. 123. The Dayakrama Sangraha, Ch. I. s. 2, is 
expressly in point, and the only question is as to the authenticity of this 
passage; as to this see Gooroo Gobind Shako, v. Anand LaC (?/i05c(l); 
Halhed’s Gentoo Law, 35 ; Colebrooke’s Digest (Mad. Ed.), Vol. 11, 
p. 566 : Macoaghten’s Pr. of H. L., p. 29 : 1 Strange, H. L. 148 ; 2 Strange, 
H. L., 253-258 ; the Vyavastha Darpana (last Ed.), pp. 94-95 ; and on the 
main point Srinatha’s Comm, on tlie Dayabhaga (Bharat Chandra Siroua- 
ni’s edition), p. 302. 

Under the second heading the following authorities may be referred 
to: Halhed’s Gentoo Law, p. 35 ; Golebrooko in the note to the transla¬ 
tion of the Commentary on Ch. XI, s. 6 of the Dayabhaga ; Macnagh- 
ten's Pr. of H. L., 29-31: Elberling, p. 79 ; Prasannakumar Tagore Vyav. 
Darp. {2Dd Ed.), 274 Shamacharan Sarkar’s Vyav. Darp. {2ad Ed), 
279—287; Mayne’s Hindu Law, paras. 469—499; Rajkumar Sarvadhikari’s 
Tagore Law Lectures, pp. 810 et seq. 

The only writer who takes an opposite view is Jagannatha (2 Col. 
Dig.), 567, but he is not an original authority, and even as a text-writer 
his opinion has often been disregarded. See Mien, Com. H. L., Preface 
VIII: 1 Strange's H. L., XVII-XIX ; Colebrooke's Letters to Strange, 
Vyav. Darp., Prf. XXV ; Gooroo Gobind Shaha v. Anund Lai Ghose (1); 

Eery Kolitani v. Moneerain Kolita (2). 

[787] Under the third heading I cite the following ; Gooroo Gobind 
Shaha v. Anutid Lai Ghose (I): Diqumber Roy Chowdhry v. Moti Lai 
Bundo 2 )adhya (3). And of the cases against me that of Gobind Pershad 
Talookdar v. fiohesh Chunder Siirinah Ghuttack (4) is the only^ ease in 
which the question was discussed, the other cases simply following that 
case, and some of these latter cases were cases under Act XXVII of 1860, 
in which the question of title was only summarily considered. As for the 
case of Gobind Pershad Talookdar v, Mohesh Chunder Surmah Ghuttack{i}, 
that is based upon a misconception as to the eflect of a pinda onered 
to a maternal ancestor, and it is supported only by the authority oi 
Jagannatha, and I submit that is not sufficient to outweigh the authority 
of Srikrishna. 

The judgment of the Court (Pethekam, C.J., and GhoSE, J.) was as 
follows:— 


JUDGMENT. 

The property in dispute in this case belonged to one Nobin Chunder 
Bundopadhya; and the question raised before us in appeal is whete or 
no the plaintiff, who is the brother’s daughter’s son of the said Nonm 
Chunder, is preferential heir to the defendants, who are his (Nobin s) pawf 
nal grandfather’s great grandsons. Tue parties are governed by A 
Dayabhaga school of law. _ 

This question is indeed a difficult one. In the case of GobindoBurei 
karv, Womesh Chitnder Rjy (5) it was held by a Bench of three 
of this Court that a father’s brother’s daughter’s son is no heir according 
to Hindu law. This decision was subsequently overruled in the "J®®® 
Gooroo Gobind Shaha V. Anwid Lai Ghose being then^held tba 

cording to the true interpretation of the Dayabhaga, and the priocip^ 


(1) 13 W. R. (P. B.) 49 (57). (2) 19 W. R. 367 U05) * 13 B. L- !■ 

(3) 9 C. 563. (4) 15 B. h . R. 35=23 W. R. 

(5) W.R.8F. B, 176. 
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spiritual b 0 D 06 t wbioh constibutes the fundamental basis of the Law of 
Inheritance, propounded by the Dayabhaga,” a father’s brother’s daugh¬ 
ter’s sou, who occupies a position analogous to that occupied by a brother’s 
daughter’s son, was a and an lieir. The precise position which 

he was entitled to occupy in the rank of heirs was, however, left undeter¬ 
mined in that case. 

[788] The question as to whether a brother’s daughter’s sou is 
entitled to succeed as against a great grandson of the paternal grandfather, 
and which is the very question we have to determine in this case, was 
subsequently discus«od io the case of Gobind Petshad Talookdar v. 
Wooviesh Chunder Surmnh Ghuttack il) before a Bench of two Judges, 
consisting of Sir Richard Couch and Mr. Justice AinsHe, and it was held 
that a brother’s daughter's son though an heir according to the Full 
Bench decision in the case of Gooroo Gobind Shaha v. Lai Ghose, 

could nob have a preferential title to the great grandson of the paternal 
grandfather. And it appears that this decision has been followed in 
several cases—see Oodoy Churn Milter, In re (2); Juqgut Narain Swgh 
V. Collector of Manbhoom (3); Gopal Chunder Nath Coondoo v. Baridas 
Chini (4): also three unienorted cases. Special Apneal No. 2G40 of 1875, 
decided on the 6 th June 1877 by Mitter and Birch, JJ. ; Special Appeal 
No. 1747 of i8H0, decided on the Gth July 1882 by Field and Bose, 
JJ., and Special Apreal No. 754 of 1880, decided on the 22nd June 
1881. In the case of Diguvihcr Boy Choivdhry v. MotiLal Bundopadhya (5), 
decided hy a Full Btnch of this Court, the (jnestion was raised as 
between a brother’s daughJer's son and a great-great-great grandson of the 
great great-great-graiidiather of the deceased owner, and it was held that 
the hitter, being only a sakulya, was not entitled to succeed in preference 
to a brother's daughter’s son, he being a cognate supmrfn. 

We have it then, as decided by two Full Bench decisions, that bro¬ 
ther’s daughter’s son is a sapinda and heir, and that he is entitled to suc¬ 
ceed in preference to a sakulya ; but that, as held by several Division 
Benches, his succession is to bo postponed to agnate sapindas, such as a 
great-grandson of the paternal grandfather of the deceased owner. 


1888 

June 7. 

Appel¬ 

late 

Civil. 

18 C. 780, 


The decisions of the Divisional Benches which have taken this latter 
view of the matter have, however, been questioned before us by Dr. Guru 
Das Banerji for the respondent, his contention being that if " the princi¬ 
ple of spiritual benefit which constitutes,” [789] according to the Full 
Bench decision in the case oi Guru Gobind Shaha, "the fundamental 
basis of the Law of Inheritance propounded by the Dayabbaga,” is to be 
followed, the brother's daughter's son is entitled to preference as against 
the paternal grandfather’s great grandson. This contention is mainly 
based upon tho following considerations ; First, that a brother's 
daughter’s son offers three piridas to bis maternal ancestors, in two of 
which tho deceased owner participates; whereas the great grandson of 
the paternal grandfather offers only one pmda to his paternal ancestors, 
in which the deceased participates; second, that of the two pindas 
participated in by the deceased, as offered by the brother’s daughter’s son, 
one is offered to the father of the deceased; whereas no such pinda is 
offered by the grandfather’s great grandson, but that the pinda he gives 
is to a remoter ancestor; third, that according to Dayakrama Sangraha, 


(1) 23 W.R 117 = 16 B.L.R. 35. 
(3) 4 0. 418 (Dote). 


(4) 11 0. 343. 
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arifl variou*? text-writer? of rm^ern times which have adopted the autho¬ 
rity of that treatise, the brother's daughter’s son is entitled to succeed after 
the father’s daughter’s son. 

Tt has been further contended that the decision of Sir R'chard Couch 
and Mr. .Justice Ainslie in the case of Gnbind Pershad Talookdar v. Mohesh 
Chumhr Suryyinh Ghuttack {\\ which is the foundation of the later deci¬ 
sions upon the sarne point, proceeds mainly upon a misreading of some 
of the observations of Mr. -Justice Mitter in the Full Bench case in the 
ca«e of f7ooroo Gnbind Shaha v. Anund Lai Ghofin (21 as to the comparative 
religious efficacy of vindas oft'erel to maternal and paternal aides respec- 
lively: anrl also upon fehe un^^upporbed opinion of Jaeaon^bh Tarkaounch* 
anun in hia treatise known as Vivada Rhungarnuva as to the pindas 
offered to paternal ancestors heinq primary, and those offered to maternal 
ancestors being of secondary importance. It was further argued that 
upon the same principle under which the daughter’s son, father's 
dauchter’s son. grandfather’s daughter’s son and great grandfather’s 
daughter's son succeod in preference to agnate ^npindan of remoter lines, 
the brother’s daughter’s son is also entitled to preference as agaiost the 
grandfathpr’s great grandson. 

[790] The question raised before us. as already remarked, is indeed 
a difficult one. and the difficulty to our mind arises from the circumstances 
that the brother’s daughter’s son. although not mentioned anywhere m 
the Davahhags. as an heir, has been held by a Full Bench to be so, accor¬ 
ding to the principle of spiritual benefit as propounded by the Dayabhaga, 
without however assigning to him any definite position in the rank of 
heirs. 

While recognizing, as laid down bv the Full Bench in the case of 
Gooroo Gohind Shaha v. Annnd Lai Ghose referred to above, that the law 
of succession propounded hv the Dayabhaga is based upon the principle 
of spiritual benefit, several Divisional Benches of this Court found them¬ 
selves unable to give to the brother’s daughter’s son a place above an 
agnate sapinda, such as the grandfather’s great grandson. And we may 
sav that ever since the year 1874. this Court has invariably followed one 
course, v/?.. it has recognized the latter as an heir preferential to the former. 
That being so, before we come to a different conclusion, and disturb the 
law as settled for so many years by those rulings, we should be perfectly 
satisfied that they are wrong. 

Now, addressing ourselves in the fit'st place to the question of spiritaal 
benefit, we do not find in the Dayabhaga any express texts drawing any 
distinction as regards efficacy between offered by heirs in the female 


line and those offered by heirs in the male line. All that it seems 
to lay dowm in substance is that the rule of succession is to he governed 
hv the amount of spiritual benefit conferred upon the deceased, or upon 

his ancestors, by which he. the deceased, might himself he benefited by 

participaticp or otherwise. And one would not exnect to find m ® 
treatise like the Davahhaca, which does not deal with the ceremonial 
of the Hindu Law. any such details as to the comparative efficacy of tba 
pindnfi offered by the agnate and cognate sapindns. But that a distinotio** 
like this dees exist, and must have been present in the mind oft a 
author of the Dayabhaga is disclosed by the fact that between ao 
agnate mpinda and a cognate mpinda of equal degree of propinquity 
former is preferred to the latter, although the latter is the giver of ® 


(1) 23 W.R. 117 = 15 B.L.R. 35, 


(2) 13 W. R. F.B. 49 (57) =5 B.L.R-15- 
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larger nnraber of cakes in which the deceased would parficipafe l-han 
the former ; and also bv the fanfc that agnate snpin<^a^ in anv [791] 
line are always preferred to the cognate sapindna of th© same line. For 
instance, the father’s son’s son {i a , a brother’s sonl of the deneased 
owner offers three piuda^i, one to his own faMier, and the Other two to 
the grandfaMier and f?reat cran^father resn®ctivolv of the deceased, and 
in which tiun nindas only the latter partic’pites. The f ither’s daughter’s 
son f/.c.. a sister's son) offers three nindas. viz., to the fatlie*’, grandfather 
and great grandfather of the deceased, and in nil which pinda^ the latter 
participates. And yet the brother's son is preferential hoir to the sister’s 
son. Then, again, as between the father’s great grandson (brother's 
grandson) and father’s daughter’s son (sister’s son), the former is the 
preferential lieir, although ho is more removed from the father of the 
deceased, and offers only one pinda {i.p... to the father) in which the 
deceased participates, whereas the father’s daughter’s son offers a larger 
number of pindns in which the deceased participates. 

That tho pindas offered to paternal ancestors are primary, and those 
offered to maternal ancestors aro socondarv in importance, and that there 
is a difference between the efficacy of the two classes of pindns, is not 
only laid down in distinct terms hv .Tagannath (see Vol. IT, Colebrooke’s 
Digest, p, 57G), but is to be well deduced from Rughunundun's Sraddha 
Tattwa. 

Referring to the subiect of Pnrvaiia Sraddh, which, according to the 
ceremonial law, a Flindu is hound to perform in the case of a man who 
dies on the dav of nmnlmhua (now moon) or prntpukha (dark half of the 
lunar month of Bhadro). Rughunnndun quotes in the first place the follow¬ 
ing text of Sankha : " One who di«s \n aninbo^h/n, or in the prefpukha, 
his annual srnddha should he performed in the pnrrana form after his 
sapindakurnn (sixteenth sradh from the date of death), wherein dilation 
to the deceased is to be mixed with that of his father, grandfather and 
great grandfather.” And he then observes as follows : 

” Accordinglv, wh®n the annual sraddlin. of one who died in the pvet- 
pukka, (to., is performed in the parvana form, no other pirvana is to be 
again begun for the sake of the performance of the srnddh of the 
maternal grandfather, itc . because the latter srnddha depends unon the 
.srnddha of [792] the fathers as laid down in the text of Vrihasnati. 
'Where faMiers are worshinned the maternal grandfathers (are) surely to 
be (worshipped)' ; and also bv the text: ‘A wise man should in the 
same manner perform the sraddha of the maternal grandfather also.” 

” In the same manner, if either of two step-brothers, living in com- 
mensalitv, performs sraddha in the parvnna form, the other should not 
again perform the parvnna srnddha of his maternal grandfathers. Hence 
it is also laid down in Dwaitanirnaya that, if a shaonikourush (the son 
begotten, who maintains a sacred fire) performs the sraddha of his three 
ancestors from father up to great-grandfather on tho date of his father’s 
death, he is not again to begin another paruawa for performing the sraddha 
of his maternal grandfathers.” (Rughunundun’s Sraddha Tattwa, 
Serampur Edition, p. 160.) 

There is also a passage in the Dattaka Chandrika which bears upon 
the same subject, and it is as follows;— 

In the same manner, as on the anniversary of the decease of a father 
(who died during the first half of aswina, denominated pretpukha) 
the ceremonials of a parvnna rite having been contemplated in honour of 
the father and other two paternal ancestors in ascent above him, a parvana 
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rite is not recommended on account of the funeral repast in honour of the 
nmternal Grandfather and other two male ancestors (on the mother’s 
side): for the commencement of the same depends on the funeral repast 
in honour of the paternal ancestors (wliich, in this instance, would have 
been already completed).” (Dattaka Cliandrika, Baboo Kishen Kishore's 
Ed., s. 1, V. 24.) 

It has, however, been said that according to the principle, which is 
to be gathered from the Dayabhaga, the person who offers pindas, whether 
primary or secondary, to the deceased, comes in first among the rank 
of heirs : that the succession then goes to the ascending line, viz., the 
father and those who offer pindas to him in the order of proximity ; and 
on failure of such heirs it goes to the grandfather and those who confer 
benefits on him. and then in like manner to the great-grandfather and 
his descendants; and that in this view of the matter, the brother’s 
daughter’s son is entitled to succeed in preference to the grandfather’s great- 
[793] grandson, because the latter offers no pinda to the father of the 
deceased, whereas the latter does. And in this connection reliance is 
placed UDOD Dayabhaga, Ch. XI, s. 6, v. 5. which treats of the relative 
claims of the uncle and nephew of the deceased owner. 

The principle as enunciated above may no doubt be well applied in a 
contest between two persons who present funeral cakes of the same des¬ 
cription but there appears to be no authority that it also applies in a case 
where the rival claimants are presenters of cakes, primary and secondary, 
respectively. On the other band, the contrary appears from the respec¬ 
tive positions assigned in the Dayabhaga itself to the father, grandfather 
and great grandfather in relation to daughter’s son, father’s daughter’ssou 
and grandfather’s daughter’s son respectively. For instance according to 
the Dayabhaga. in default of daughter’s son, the succession devolves on the 
father (see Colebrooke’s Dayabhaga, Cb. XI, s. 3, vs. 1 and 3), whereas, 
according to the contention now raised, there ought to come in after the 
daughter's son at least two other heirs, m., the son’s daughter’s son and 
grandson’s daughter's son, before the father can succeed. And similarly, 
according to the same contention, after the father's daughter’s son, the 
brother’s daughter’s son, the brother’s son’s daughter’s son ought to come m 
before the succession goes to the grandfather ; whereas Ch. XI. s. 6, vs. 8 and 
9, point to the contrary. The same remark applies to the relative position 
of grandfather’s daughter’s son and the great grandfather. But it has 
been contended that the expression *'daughter’s son,” as occurring id 
C hap. XI, s. 3, V. 1, and s. G, vs. 8 and 9, should not be read literally as 
denoting the son of the daughter of the deceased or of the father or grand¬ 
father, but it ought to be read as including the daughter’s son of the son 
and grandson of the deceased, and the father's son’s daughter’s son and 
grandson, and so on. 

No valid reason has been adduced before us in support of the contention 
that in the above passages the expression “daughter’s son” should have a 
more extended signification than what it ordinarily bears. On the other 
band, the well-known commentator Sree Krishna Tarkalunkar commenting 
on vs. 34 to 37 [794] of s. 6, Ch. XI of the Dayabhaga, gives a reoapitula" 
tion of heirs, and he clearly understands the expression “ daughter’s son 
in its literal sense. It appears from several passages in the Dayabhaga it 
self that the expression “ daughter's son ” was used in its literal sense. Fnt 
instance, in s. 2, Ch. XI, v. 17, the author of the Dayabhaga says; 
pati recites the gift of the funeral oblation as the sole cause (of right) int ® 
instance of both (the daughter and the grandson) ‘as the ownership of 
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fathev s wealth devolves on he, although kindred exist, so her son like¬ 
wise is acknowledged to he heir to his ninteinal grandfather’s estate." 
As the daughter is heiress of her fatlioi’s wealth in right of tho funeral 
ohlation which is to ho presented hy tlie daugliter’s son, so is the daugh¬ 
ter s son owner of his maternal grandfather’s estate in right of ollering 
that ohlation, notwithstanding tho existence of hindered such as the father 
and others." {Colebrooke's Dayabhaga, Ch. XI, s. 2, v. 17.) 

Now it is clear from the above passage that tho expression "daughter’s 
son was used to denote only the daughter’s son of the deceased owner, 
and not to include bis son's daughter's son and grandson’s daughter’s son, 
because the text of Vrihasnati cited aljove, and the observation made upon 
it by the author of the Dayabhnga, speak of " his ma'ernal grandfather's 
estate." Tho pronoun " his ’’ cannot apply to the son’s daughter’s son, or 
the grandson’s riaughter’s son, hecaiise it is followed by the words "mater¬ 
nal grandfather,” and the deceased owner could not bo characterized as the 
maternal grandfather of his son’s daughter's son or grandson's daughter’s 
son. Tho same observation applies to the text of Menu cited in v. 19 of 
the same chapter and section. Tho text says: " Let the daughter’s son 
take the whole estate of his own father who leaves no other son, and let 
him offer two funeral oblations-one to his own father, tho other to his 
maternal Between a son’s son and the son of a daughter 

there is no difference in law. since their father and mother both spring 
from the body of the same man.” 

It is clear that this text cannot apply to the son’s daughter’s son or 
the grandson’s daughter’s son. 

In s. 3. V. 3 of the same chapter, the author of the Dayabhaga, 
treating of the father’s right of succession, says that [795] his right 
should be after the dauglPor’s son and before the mother, for the father, 
offering two oblations of food to other manes in which the deceased 
. participates, is iofevior to the daughter’s son who presents one oblation 
to the deceased and two to other manes in which the deceased 
participates." 

Here the " daughter’s son ’’ mentioned cannot include son’s daughter’s 
son or grandson’s daughter’s son. because neither of them presents 
one’■ oblation to the deceased, and two to other manes in which the 
deceased participates. 

In V. 8. s. 6, Ch. XI. the author of the Dayabhaga says; " But on 
failure of heirs cf the father down to the great grandson the succession 
devolves on tho father’s daughter’s son fin preference to the uncle) in 
like manner as it descends to the owner’s daughter’s son (on failure of 
the male issue in preference to the brother).”' (Colebrooke’s Dayabhaga, 
Ch. XI, s. 6, V. 8.) The author here speaks of the " owner's daughter’s 
sons,” which expression cannot include his son's daughter’s sou and 
grandson’s daughter’s son. 

For these reasons we are unable to give to the expression " daughter’s 
son." as occurring in s. 3. Ch. XI. v. 1. an extended meaning as contended 
for.^^ In like manner we do not think that the expression " the daughter’s 
son” in Ch. XI, s. 8, vs. 8 and 9. could be stretched as to include father’s 
son's U.e., brother’s) daughter’s son. and grandfather’s son’s daughter’s son. 

Reliance was also placed before us upon the Commentary of Srinabh 
Acharya Chudamony on Ch. XI, s. 4, vs. 4 to 6, which treat of the suc¬ 
cession in default of the mother "together with her ofifspring.” There 
are two readings of the said commentary ; one is as follows :— 
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“ Here the phrase ‘ together with her offspring,' implying even a 
brothei'’s daughter’s son. the heritable right of the grandfather, is ex¬ 
pressly mentioned.” 

'The other reading is: “ Though the word ‘ offspring ’ in the exnres- 


sion fsasantana; 'together with her offspring’ may include thg 

brother's daughter’s son, yet it is said thst ^-he grandfather is to sucre^d. 

But whatever mav be the correct reading, and althou'^h it be that the 
expression "together with her offspring ” may imply [7961 or include a 
brother's daughter’s son, still there can be no doubt that according to the 
Dayabhaga, as understood bv Srinath himself, the grandfather succeeds 
in preference to the brother’s daughter’s son. 

It was further contended that the translation, as given by Mr. Cole* 
brooke to paragraphs 9 and 10 of s. 6, Ch. XT, is not quite correct. But 
taking the translation as it was contended for. we do not think that, so 
for as the author of the Diyabbaga was concerned, it was bis intention to 
place the brother’s daughter’s son iust after the father's daughter’s son : 
but on the contrary, reading vs. 8. 9 and 10 together, it would appear 
that he intended to say that the succession of the grandfather and great¬ 
grandfather respectively, their sons, grandsons and great-grandsons, as 
also their daughter’s sons, would he in the same order as in the case of 
the father, his son, grandson and great-grandson, and his daughter’s son, 
as laid down in the earlier parts of the same chanter; and in this view the 
brother’s daughter’s son would find no place just after the father’s daugh¬ 
ter’s son. 

Stress was also placed before us upon Davatsttwa, Ch. XI, para 64. 
But as to this there are two readings: one is as follows :— 


"Accordingly, as on failure of the deceased proprietor’s lineage, includ¬ 
ing the daughter’s son. others succeed, similarly in default of the brothers 
SOD, the father’s lineage ending with his (or the) daughter's son takes the 
heritage.” 

Another reading is : “.\s in default of one’s own lineage, ending with 
daughter’s son, another is entitled, so in default of brother’s son, ending 
with his daughter’s son, the father’s lineage is entitled.” 

These two different readings are due to two different editions of the 
above work. We have been unah’e to discover which of those editions is 
correct; and we do not therefore think that we should be justified in acting 
upon either of them. 

The last argument that was raised in this connection was with refe¬ 
rence to the construction of v. 12, s. 6, Ch. XI. It was said that accord¬ 
ing to this verse, in defult of the lineal descendants of the paternal 
great-grandfather, including the [797] daughter’s son, the maternal 
and the other heirs in the maternal line succeed, and that therefore the 
brother’s daughter’s son has no place at all. if he is to come in after the 
agnate sapindas. But the Full Bench in the case of Gooroc GobUid ShdnH 
V. Anund Lai Ghose (l) considered v. 19 of the same section, and froto 
the reasons given therein came to the conclusion that the word 
after the expression "father’s daughter’s son” in that verse is comnrehensive 
enough to include such relatives who are, like the father's daughter’s sod, 
competent to offer oblations to the paternal ancestors of the decease • 
This conclusion virtually overrules the contention raised before U3 as to 
V. 12. 


(1) 13 W.R.fP.B.) 49=5 B.L.R. 15. 
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We observe tihab .Taganna'^li, blie a'lfchor of VIvad Bhuogarnuva, while 
oommflnbinrt unon v. 20, s. 6, Ch. XT, and whinh is snhsbanfcially the same 
as V. 12, referred to above, advocateq the claim of, amons others, ^he 
brother’s daughter’s son, (See Colobrooke’s Digest, Vol. II, p. 567.) 
And this leads us to suppose that the words as used In v. 12 do not debar 
a brother’s daughter's son from claiming succession in preferenee to the 
maternal uncle. S:o 

We have next to consider the passage in the Davakrama Sangraha 
favouring tlie claim of the bro'^^her’a daughter’s son as entitled to succeed 
immediately after the father's daughter’s son. It was contended, as 
already mentioned, that there were several copies of this treatise in exis¬ 
tence which contained the above passage, end that it was not right in this 
Court to hold in the case of Govimlo Hurcekar v. Womesh ChiinSer 
lioi/ (1) that it was an interpolation. Now. in the 6rsb place, it must be 
observed that SriKrishna Tarkilnnkar. the author of the said treatise, 
while recanitiiKtlng in Ids commentary the order of succession according 
to the Davahhaga, did not mention the brother’s daughter's son. or the 
uncle’s daughter’s son, who are mentioned in certain conies of the Dava¬ 
krama Sangraha as heirs. And if those cooi^s are correct, how is it that 
we do not find anv mention made of manv other cognate sapindas, such 
ss son’s daughter’s son. grandson^ daughter’s son, brother’s sou’s 
[798] daughter’s son. and others who occunv positions analogous to that 
%vhich a brother's daughter’s son and uncle’s daughter’s son occupy. That 
being so, it s«oms to us that the passages in the Dayakrama Sangraha 
that are relied unon are of doubtful authority, and that we should nob be 
justified in acting upon them. And if we cannot act unon these passages, 
it follows that we cannot accept the ooinion expressed bv certain modern 
writers based upon the authority of the Dayakrama Sangraha. 

As regards the argument pressed unon us that the decision of Sir 
Richard Couch in Govind Forah'xd Talookdnr v. Mohesk Chunder 
Surmah Ghtiftack (2) prnceeda upon a misreading of the remarks of 
Mr. Justice Mitter in the Full Bench case of Gcoroo Gobind Skahav. 
Anwul Lai Ghone it seems to us that there is some force iu it. 
Mr. Justice flitter, as we undcstand him. in the passage quoted 
by Sir Richard Couch in page 47 (15 B. L. R.) and relied upon in 
the following page, referred evidently to the pindas offered to the 
paternal ancestors of the deceased in which he participated, and 
pindas offered to his maternal ancestors which he, the deceased, was 
bound to offer, bub in which he does not participate. And in speaking of 
these two claas“s of pindas. Mr. .Tu«tice Mitter observed that the former 
were of superior religious efficacy. He did not apparently mean to refer to 
the giver of the pindas bub to the deceased, while he alluded to the efficacy 
of the pindas as offered to the paternal and maternal ancestors, res¬ 
pectively. 

But however that may be, this inaccuracy does not affect the true 
merits of the conclusion at which Sir Richard Couch arrived ; for if there 
be a difference as to the efficacy of the two classes of pindas offered by a 
person to his p.at^rnal and maternal ancestors, resnecbively, there can he 
very little doubt that the decision cannot be impeached, although some of 
the reasons given may he questioned. 

With reference to the argument that was pressed upon us that upon 
the same principle, viz., of spiritual benefit, according to which the 

(1) W.R.P.B, 17G. (2) 23 W. R. 117 = 15 B.L.R, 36. 
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daughter's son. father’s daughter's son. grandfather's daughter’s son and 
great-grandfatlier’s daughter’s snn succeed in preference to agnate sapindfls 
of remoter lines, a brother’s [799] daughters’s son is entitled to preference 
as asaiost tiio grandfather’s great grandson, we have to observe that it is 
no doubt true that the spiritual benefit conferred upon the deceased by 
the daughter’s son, father’s daughter’s son, itc., is mentioned by the 
author of the Dayabhagaas the cause for their succession ; but there are 
several passages in the Dayabhaga itself which clearly indicate that it is 
not the 07ihj cause. Referring to Ch. XI, s. 2, vs. 19 and 20 (Colebrooke’s 
Dayabhaga), we find that the author says as follows;— 

“ Accordingly Menu propounds the daughter’s origin from the person 
of the maternal grandfather as the reason of the daughter’s son having a 
right to the succession, not her appointment, to raise a son; else he would 
have specified this cause. Let the daughter’s son take the whole estate of 
his own father who leaves no (other) son, and let him offer two funeral 
oblations, one to his own father, the other to his maternal grandfather. 
Between a son’s son and the son of a daughter there is no difference in 
law, since their father and mother both sprung from the body of the 
same man.” 

" Thus this very author expressly declares that the daughter’s son, 
born of one not anpointed to continue the male line, has the right of 
succession. 'By that male child, whom a daughter, whether formally ap¬ 
pointed or not, shrill produce from a husband of an equal class, the 
maternal grandfather becomes in law the father of a son. Let that son 
give the funeral oblation and possess the inheritance’.” 

In the above passages it is expressly mentioned that between a 
son’s son and the son of a daughter there is no difference in law,” and 
that “ the maternal grandfather becomes in law the father of a son.” 

Then again the Dayabhaga, referring to the succession of the fathers 
daughter’s son in Ch. XI, s. G. vs. 8 and 9, says as follows:— 

" But on failure of heirs of the father down to the great-grandson it 
must be understood that the succession devolves on the father’s daughters 

son {in preference to the uncle) in like manner as it descends to the owner s 
daughter's son (on failure of the male issue) in preference to the brother. 
“The [800] succession of the grandfather’s and great-grandfather’s lineal 
descendants, including the daughter’s son, must be understood in a simi¬ 
lar manner, according to the proximity of the funeral offering, since the 
reason stated in the text—‘ for even the son of a daughter delivers him m 
the next world, like the son of a son—is equally applicable; and his 
father’s or grandfather’s daughter's son, like his own daughter’s son, 
transports bis manes over the abyss by offering oblations of which he may 
partake.” 

In the above passages the author says ; " In like manneras it descends 
in the owner’s daughter’s sonand “ since the reason stated in the 
text—‘ for even the son of a daughter delivers him in the next world. li« 

the son of a son’—is equally applicable, " the special reasons stated in tbs 

verses quoted are not applicable to a brother’s daughter’s son, uncles 
daughter’s son, &c. ^ 

Upon all these considerations we are unable to hold that the plaintiui 
who is a brother’s daughter’s son, is a preferential heir to the defendans, 
who are the great-grandsons of the paternal grandfather of the decease 
Nobin Chunder. 

The result is that this appeal will be allowed with costs. 

T. A. p. Appeal allowed. 
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PRIVY COUNCIL. 

Present : 

Lord Ilobliousc, Lord Micnaghten, Sir B. Peacock, and Sir 

R. Couch. 

[On appeal from the Court of the Judicial Comiundoncr of Oudh]. 

AmANAT BiBI and OTiriiHS iPlainti/fa) o. ImDAD HuSAIN 
{Defendant).* [iSth and IGth March, 1888.] 

Res judicata— CiuD Procedure 1877. .'S. 13 awd 43AT// of 1879, s. C—Acl 

Vlil of 1859, 5. 7—inciusiott of Uie luhole c/uint in suit. 

Tbc present suit w»s proooJol bv others ui which the pltinthT ssught to 
establish a right in the sttn; pirl of tho talukJari estate that he now claimed to 
redeem from mortgage. 

The first suit, in wbi^h be with aoothcr cUiincl as uiiJer-proprietors, was 
dismissed in 1666 on the ground that they bad not shown themselves to have held 
such right under the talukdars within the period since 1811 Proceedings not to 
be regarded as judicial, subsequently taken under Circular 4 of 18C7. resultcl in 
a finding that the dismissal was right upon the morits, the property having been 
transferred to the taluk lar by -vc>niiitionilsil9 which had become absolute. 

[801] Another suit was then brought to recover the talukdari right, under 
the terms of Circular 106 of 1869, it being alleged that arresrs of revenue paid 
bv tho talukdar htl been paid on the plaintifi’s account. That suit was also 
dismissed. Ittld. tbit ih? present suit to redeem tho same property under a 
mortgigo was not barred under s 13of Act X of 1877. a«amendel by s. 6 of Act 
XU of 1879. The cUim to redeem dil n>t arise out of the former ciuse of ac¬ 
tion within the meaning of the sectionsof Act Vfll of 1859 relating to tho in¬ 
clusion of the whole claim in a suit. The plaintif! not then being awaro of his 
right when bo sued bolorc, it could not be reg irdc'l as a “ portion of bis claim.” 
and he was not precluded, by having omitted it. from bringing it forward. 

[P 27 B. 379 (388): Cons., 26 M. 760=13 M.L.J, 418; Ref. on. 15 C.L J. 258=12 
Ind. Cas. 684 (685); R-. 32 A. 625 (628; = 7 A.L J. 738 = 7 led. Cas. 289 ; 16 C. 
137 (147); 9 Bom. L.K. 1020(10241 :o A.L.J. iy2 = A.W.N. (1908;96 (981:29 M. 
153 (154) =-16 M.L.J. 48 (F.B.) : 10 Ind. Cis. 75 (79) =21 M.L.J. 344 (351) = 10 
M.L.T. 533 ; 17 Ind. Cas. 145 (150l = 23 M.L J 543 (553) = 1‘2 M.L.T. 500 = 
1913 M.W.N. 1 : 2 Ini. CiS 115; 28 M. 406 (409..] 

Appeal (rotn a decree (26th September 1884) of the Judicial Com¬ 
missioner, allirmiog a decree (13th April 1883} of the District Judge of 
Fyzabad, which WiS made upon an order (Ut August 1882) of the Judi¬ 
cial Commissioner, reversing a decree (27tli October 1831) of the District 
Judge of Fyzabad. and remiudiug the suit to the Court of the District 
Judge. 

This was a suit for the redemption from mortgage of ten villages, 
with Chaka appertaining, in Ilaka Jiapur, in the Fyzabad district. The 
mortgage money was Rs. 2,000, on payment of which redemption was to 
take place, one-soventli of the rents and urofits of the estates to be paid 
annually as naukar, and tho rest to be credited for interest. 

The questions now were wiiether tho issue as to the right to redeem 
had been subitantially detorininod in prior proceedings; and whether the 
plaintiff, having been hound to bring forwani his claim to redeem on a 
former occasion, if lie was to insist upon it, was now precluded by reason 
of bis omission. 

Tho appellant Amanat Bibi, the defendant in tho suit, was the widow 
and representative of Mdlk liidayal Husain, deceased, who was the 
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brother and successor in the talukdari of Jiapur, of Malik Tafazzal 
Husain. The other appellants Lacbman Persad and Narotam Das were 
mortgagees from Malik Hidayat Husain. 

liaka Jiapur, the mortgaged property, originally formed part of the 
estate of two brothers, Abbas Aii and Hafiz Ali, and upon a partition 
between them in 1251 Fusli, corresponding to 1843 A.D., became the 
share of Hafiz Ali, who was ihe father of the present plaintiff. It 
was grouQU common to both parties [802] to this suit that Jiapur 
passed into the possession of Malik Tafazzal Husain by way of mortgage. 
Also it was admitted that the settlement of Jiapur was made with Tafaz- 
zal, having been included in the sauad relating to Taluka Samanpur. 
The difference between the parties was in this, that the plaintiff asserted 
that the moibgago took place about the 1st June 1854, and fixed no 
term for redemption, while on the other hand the defendants maintained 
that the mortgage was of earlier date, and having been by way of condi¬ 
tional sale had become absolute upon non-payment of the mortgage 
money within eight months, the period fixed for re-payment. 

Ilaka Jiapur became, in and after 1866, the subject of several distinct 
litigations, carried on against Hidayat Husain by members of his uncle's 
family. 

In 1866 Imdad Ali joined his cousin Mehdi Ali in suing to establish 
sub-proprietary rights in the villages which had by that time been includ¬ 
ed in the taluka of Hidayat Hussain. The Settlement Officer’s order 
I16th March 1866} contained a finding that Jiapur bad originally belonged 
to the family of the claimants, and that the case of the defendant 
accounting for the change of possession was weak. But be held himself 
bound to dismiss the claim, in reference to the agreement made by 
the Government with the talukdars, that only those would be re¬ 
cognized as sub-proprietors who were proved to have held under tbem 
on a sub-proprietary basis within limitation, while the plaintiffs admit¬ 
ted that they never held as sub-proprietors under the talukdars during 
the nawabi. Tnis decision was affirmed by the Commissioner on tbe 20th 
June 1866, and by the Financial Commissioner on tbe 25th October 1866. 

Both claimants then applied to the Financial Commissioner, under 
Circular 4 of 1867, known in Oudh as the " Hard Case Circular,” which 
provided for the hearing of claims preferred by persons who had suffered 
in the re-adjustments of property operated m the province after tbe 
general confiscation of rights m land ordered by Lord Canning in 1858. 
The result, however, was the same; the Financial Commissioner 
remarking that, putting aside other reasons as regards Mehdi Aii's appli* 
cation, he had not held since 1255 F., about 1847, and the petition was 
[803] rejected, an order which was affirmed on review on the 27tb 
February 1868. 

Imdad Husain’s case was referred to an Assistant Settlement Officer 
for report, and tbe Financial Commissioner (11th April 1868}, upon the 
investigation, dismissed his claim also. 

Imdad Husain then made a third attempt under Book Circular 106 
of 1867, which prescribed that, when proprietors had been ousted, and 
their lands transferred to another pioprietor on account of arrears o 
revenue by order of the tormer Courts of Oudh, such transfer should be con¬ 
sidered temporary only, and the ex-proprietor should have a claim tore- 
enter into possession on payment of the moneys advanced by the tempc* 
lary transferee, and that the hen of the latter should be held to be of tbe 
nature of a redeemable mortgage.” 
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His Dofcition was dismissed by the Settlement OlUcer on the 2Gth 
November 18G8, the Finaocial Commissioner coulirming the dismissal on 
the 17th Aoril 18G9. 


Mohdi Ali commenced anotlier suit in 1877 agiinst Hilayat Husain 
and this resuondenC Iin lad Hu-iain an i otl^ers, in whicii he asserted that 
in 18o4 n>ili^ Ali. as his Manager, had mn-tgaged Jiapur to Talaiszii for 
Es. 2,000. and that on the 12th June 1804 Tafazzil had executed an 
aereement to H itiz Ali. acknowledging his right to redeem at any time on 
payment of the mortgage amount. This respondent, m his written state¬ 
ment, admittml the moi-tgace agreement, hue asserted that it had been 
granted tn bis father, Ilitiz Ati, in his own right, and not as agent for 
Mehdi Ali, an i that the document had hien lost during the minority of 
the sons-oi Hafiz Ali. It was then, in elTe-ct. found that Hafiz Ali had 
not act-'d in the transaction as agent for Mehdi Ali, who therefore had no 
title to sue ; and this suit wms also dis nisse I finally on 29>-li July 1879. 


The present suit was instituted on tiie 25th February 1881. The 
plainbilY, Imdad Husain, stated that the claim for a sub-.settlemenb was 
preferred in ignorance that the property novv in suit had been mortgaged by 
his father, and that r,ha power to relcem subsisted. He alleged that, ac¬ 
cording to the agreement dat<'d 4Dh Ramzan 1270 H., corresponding to 1st 
June 1854, it was clear that the whole mortgage money was paid out of 
[804] the seventh part of the income : and he claimed to redeem under 
s. 6 of Act I of 1869, the Oudh Estates Act, and that accounts should be 
taken. 

It was bold in the Court of lirst instance that this suit for redemption 
of the villages in Jiapur was barred by the former proceedings in the 
Settlement Courts, This judgment was, however, reversed on appeal, 
and the suit was remanded for decision on the merits. 

The issues then recorded raised the two questions whether the suit 
was barred as res jiulicala and whether the properly had been mortgaged 
in 1854. The District Judge (Colonel F. E. A. Chamier) decreed in favour 
of the plaintiff for redemption of cho property on payment of Es. 2,001. 

An appeal from this decree was dismissed by the Judicial Commission* 
er (Mr. W. Young.). In his judgment upon the question of res judicata 
after stating the previous proceedings, he said : " The procedure 

was in my opinion altogether defective even on the materials then before 
the Courts, hut it is obvious that the ca^e then before those Courts was of 
a wholly different eharacte'* from the present suit. That was a claim 
based on orders of the Government. This relies on a private bargain of 


the parties. 

On the .second point he summed up his examination of the evidence 
as follows : “ On the whole, 1 think, that this agreement (1st June 1854) 
must be accepted as genuine, and taking it wioh the other evidence for the 
plaintiff, it seems to me that his contention, that the estate was mortgaged 
to the Malik in 1261 F. (1854) and nob before, and that the mortgage was 
redeemable as set forth by the terms of the agreement, must be held to 
bo established.” 

Mr. ■}. Graham, Q.C., and Jlr. J.U.A. Branson, for the appellants, 
argued that the procejdings in the Settlement Courts barred the present 
suit. They referred to Thakur Shankar Baksh v. Daya Shankar (l); 
Phosphate Sewage Company v. Malleson (2); Bunter v. Stewart (3); 


(1) 16 LA. 66a 16 0. 422. (2) L.E. 4 App. Ca. (H.L) 881, 

(8) 4 Da G.F. ft J. 166. 
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Mr. J. D. Uayne, for the respondent, contended that the decision 
of the Judicial Commissioner was correct upon the question of res judicata. 
There was also concurrent findings of both Courts that the property was 
held under a redeemable mortgage. The cause of action was not identical 
with that in biio formor proceedings. The plaintiff was not bound to 
include the present claim in his former suit, and in fact was in ignorance 
of it at the time of the proceeoings in the settlement; nor could he have 
succeeded in making good his claim until after the passing of the Oudh 
Estates Act, 1869. 

Mr. J., Graham, Q.C., in reply, referred to Krishna Bekari Roy v. 
Brojestvori Chaodhrani (5). 

[Sir B. Peacock referred to the Raja of Pittapur v. Venkata 
Mahijyati Surya {6).J 


JUDGMENT. 

Their Lordships' jndgment at the conclusion of the arguments was 
delivered by 

Lord Macnaghten. —This is an appeal from a judgment of the 
Judicial Commissiouer of Oudh, affirming a decision of the District Judge 
of Fyzabad, by which he granted a decree for redemption of certain pro¬ 
perty said to be on mortgage. Tne mortgage deed is not produced, but 
there has been produced a memorandum under the seal of a predecessor 
in title of the aopeilants, which state 1 upon the face of it that the property 
had been mo.tgaged and was subject to redemption. That memorandum 
has been held by two Courts to be a genuine document, and to be suffi¬ 
cient evidence of the alleged m ^rtg ige. The sole ground of appeal is that 
the respondent’s suit ought to have been held barred [806] by what 
took place in certain settlement proceedings, for two reasons : (a) because 
the issue in this suit was substantially determined by the determination 
of an issue in those proceedings; and (6) because the respondent was 
bound to have brought forward, in the previous proceedings, the mortgage 
transaction on which be relies in the present suit. 

The settlement procesdings may be stated very shortly. The respond¬ 
ent in 1866 brought a claim to establish an alleged sub-proprietary right. 
That claim was dismissed on an admission by the respondent that hs 
never had held as sub-proprietor under the talukdar during the native rulflp 
or during the term of limitation, that is, the period from 1844 to 1856. 
The dismissal was confirmed by the Commissioner and also by the Finan¬ 
cial Commissioner, Colonel Barrow. After that proceeding had come to 

an end a Government Circular was issued, Book Circular 4 of 1867, which 
is known as The Hard Case Circular,” and thereupon the plaintiff appli®n 
for a review of his case. The Financial Commissioner entertained the 
application, and remanded the matter to the Settlement Officer. ^8 
Settlement officer made a most minute and elaborate examination into 
all the circumstances. He found that the property had been conveyed 
to the talukdar by a conditional deed of sale, under whi ch the puroha^ 

(2) n M I.A. 551 = 8 W-R. (P.O.) 13. 

(1) I.A. Sup. Vol. 212=12 B.L.R. 304- 
l6) 12 LA. 116=8 M. 520. 


(1) 5C. 832. 

(3) 11 M I.A. 73. 
(5) 2 I.A. 283. 
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money was to be repaid within the period of eisht months, and that 
on the expiration of that period the sale became absolute. He also found 
that the talukciar had paid up certain arrears of (lovornment revenue 
which ought to have been paid by the respondent or bis predecessors-in- 
title. The Financial Commissioner accepted the report of the SetUement 
Officer, and refused to disturb the previous orders. Their Lordships are 
of opinion that proceedings under the “ Hard Case Circular’ cannot be 
treated as judicial proceedings. It appears from the Circular that the 
talukdars had engaged to take cases of proved hardship into their favour¬ 
able consideration. But relief was to he granted not as a matter of right 
enforceable hy process of law, but as a matter of concession in a spirit of 
fairness and liberality. His appeal on the ground of hardship having been 
rejected, the respondent then sought to avail himself of another Circular. 
Adopt ing the finding of tlie Settlement Officer that the [807] talukdar bad 
paid arrears of (iovernment revenue, he sought to treat those arrears as 
paid on his account, and he brought a suit to recover the property under 
the terms of Circular No. 10(1 of 1H69. That suit was dismissed. But it 
may be assumed for the purposes of this judgment that in that suit— 
which was a judicial proceeding—the Settlement Officer le-aflirined his 
previous lindings. and determined that the property had been transferred 
to the talukdar hy a deed of sale, which was dated in February 1803, and 
became absolute eight months after its date. 

Is that determination a bar to this suit, founded, as the suit is, on a 
mortgage recognized as subsisting in 18.0-i ? 

The section of the Act of 1877, as amended by the Act of 1879. which 
is applicable to the case, is in these terms : " No Court shall try any suit 
or issue in which the matter directly and substantially in issue, having 
been diiecily and substantially in issue in a former suit in a Court of 
competent jurisdiction between the same parties or between parties 
under whom they or any of them claim, litigating under the same title, 
has been heard and finally decided by such Court. ” Now what 
was tho question in issue in the former suit.' The question was whether 
the plaintilT was entitled to recover the property which bad been transfer¬ 
red by the Government to the talukdar on re-paying to the talukdar tho 
arrears of revenue which he had paid to Government. The matter in 
issue in this suit is tlio respondent s right to redemption under a mortgage 
deed. It may he difficult toreconcile tho position of the talukciar as morb- 
gagpo in 1854 with his position as absolute owner in 1853 under a purchase 
from the mortgagor. But if it bo established that the respondent was 
mortgagor in 1854 with the right of redemption, why should he be barred 
of* bis right merely because at an earlier date ho may have had no right to 
the property at all ? 

Then conies the question, was the respondent bound to have brought 
forward his present claim in the former suit? Section 7of Act No. VIII 
of 1859 is in these terms: “Every suit shall include the whole of 
the claim arising out of tlie cause of action, but a plaintiff may 
relinquish any portion of bis claim, in order to bring tlio suit 
within the jurisdiction of any Court. If a plaintiff relinquish or 
omit to sue for any portion of his claim, a suit for the [808] portion so 
rolinquisbed or omitted shall not afterwards be entertained. That 
section has already been under the consideration of this Board in the case 

1121 

C VII-Ul 


1888 

Mabch 1C. 


Privy 

Council. 

15 G.800 
(P.C,) = 

15 I.A. 106 = 
12 Ind. Jar. 

255 = 5 
Sar. P.C.J, 
214 = 
Rafique & 
Jackaoo's 
P.C. No. 103. 



15 Cal. 809 


INDIAN DECISIONS, NEW SERIES 


IM. 


1888 of The Raja of PUtapur v. Venkata Mohipati Surya (1), and tha commen- 
Ma rch 16 . tary upon it at page 119 is : “That section does not say that every suit 
Prtvv include every cause of action, or every claim which the party baa 

li'RIVY but every suit shall include the whole of the claim arising out of the 
Council, cause of action'—meaning the cause of action for which the suit is brought ” 

IS C. 800 I'espondent’s present claim certainly did not arise out of the causa of 
Q action which was the foundation of the former suit. 

15I.A.'l06= • ^^o^®over, it appears to their Lordships that the fair result of the 

12 ind Jup of lihe former suit the respondent was not 

285=3 insisting. A right, which a litigant 

Sap PCJ possesses without knowing or ever having known that he possesses it, 
214 = ’ 1 ‘ogarded as a “ portion of his claim” within the meaning of 

Raflque & section in question. 

Jackaon-a - the whole, therefore, their Lordships are of opinion that the 

P.C, No 103 of fche Judicial Commissiooer was correcb, and that the appeal 

■ ought to be dismissed, and they will humbly advise Her Majesty in 
accordance with that view. The appellants will pay the costs of the 
appeal. 


Appeal dismissed. 

Solicitors for the appellants : Messrs. Watkins d Lattey. 
Solicitors for the respondeat; Messrs. Barrow d Rogers. 

C. B. 


15 C. 808 (P.C.) = 13 I., A. 113 = 12 Ind. Jup. 332 = 5 Sap. P C.J. 2t9 = Raflqee and 

Jackson’s P C. No. 104. 

PRIVY COUNCIL. 

Present: 

Lord Hobhouse, Sir B. Peacock, and Sir R. Couch. 

[On appeal from the Court of the Judicial Commissioner of Oulh.] 


Triloki Nath Singh [Plaintiff) v. Pertab Narain Singh 

{Defendant}. [20th March. 1888.] 

of of acthn with that 

0. parti, aly iaira 

The widow of a Ulukdar. acting unlar his supplied will, appointed tha present 

and other eatata which had bslongad to the 


[809] The heir of the daceased. under the Oadh Estate'! Aot, I of 1869. ob- 

tnThf of the Julicial Coramittea. declaring that he wjs eatitled 

iVv i present appellant, whose tit’e was under the will, 

which had been revoked, as tho Committee found. Another suit brought by 

the present appellant fora decree declaring that, in virtue of his appiintmeot 

by the widovv under the will, he was entitled to the whole of the estate of tha 
deceased, talukdan and non-talukdari. was dismissed by the Judicial Oommittea 
on obe ground that he had no such title to the whole or any part of the estate. 

Held that this prior judgment was couolusive to bar the present suit, which, 

ba ng founded entirely upon the appellant’s appoincmem in pursuance of the 
wil . was brought for possession of all the estate of the deceased, as well *3* 
declaration of right thereto. 
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Appeal from a decree {26th November 1884^ of the jq 

iiiissioner, reverains a decree (2.5th Septemlier 1882) of the District .Judge 

X)f Fyzabad. 832=>5 

This aopeal, and the suit out of which it arose, followed prnvious p(j j^ 

proceedings in the Oudh Courts and on aooeal to Ror 'Msio«tv in Couno'l, 218 = ' 

concerning the rights of the present anpelUnt. Triloki Nath Singh, neohew g^flqQe & 

of the Ute M\hara)ah Man Singh. K C. 8 .I.. who died without i^sue on 

the 11 th October 1870. The respondent. Pertab Narain Singh, was the Ho. 104» 

son of the Maharajah's daughter: and the question in the suit, which 

commsnced these proceeling^ was whether he or Triloki Nath, the 

Maharajah’s neohew (hrotlier’s son), whose title was founded on *he 

deceased having executed a will in 1864, was entitled fo the taluks. The 

late talukdar’s name had been entered in lists TI and V under the Oudh 

Estates Act, t of 1869 (1). By the will of 1864 the Maharajah gave 

all his estates to his widow, the Maharani Suhhao Kuar, with power to 

anpoint h's successor, and this cower she exorcised on the 16th August 

[810] 1872 by appointing Triloki Nath. But. as was decided in the 

judgment of their Lordshios. of 19th Tulv 1877. in the suit which was 

brought by Porbah Narain {making Trloki Nath, then a minor, a party), 

that will was orally revoked by the Maharaiah in the month of January 

preceding his death. 

The Maharajah’s estates, which had. at his request, been brought 
under the management of the Court of Wards, were, on the o>titloo of 
the Maharani Suhhao Kuar. whoso name avas substitute! in'the OoUeotor- 
ate records for that of her deceased husband on the 27r.h Tanu^rv 1871. 
brought under management in oursuance of Act XXTV of 1870, the 
Oudh Tilukdars’ Rehef Act, and so remained until the 30bh Seotomhev 
1880, when the estates were made over bo the present resoondeot, Perbah 
Narain. 

Pertxb Narain's suit— Maharaiah Pc.rtah Narain Sinoh v. Maharani 
Sicbhao Knar (21—was brought on the 21st November 1872 for a decla¬ 
ration of his title bo the taluks under cl. 4 of s. 22 of Act I of 1869, and 
■for the cancellation of the alleged will of the Maharaiah of 22 nd April 
1864. The judgment of the Judicial Committee (I9ch July 1877) was 
that the will had been revoked, and the order declared that Pertab Narain 
was entitled bo the talukdari and whatever passed with it under the 
Oudh Estates Act, 

On an application bv Triloki Nath for a re-hearing— Ex parte Triloki 
Nath Singh, In the matter of Pertab Narain Sinah y. Maharani Suhhao 
Kuar —ibwas held that the appeal could not here-heard, unless by 
some accident, without any omission, or default, on the part of the rarty 
seeking to re-open it, an order had been made without his having been 
heard. What might be Triloki Nath’s case in this respect might bo raised 


(1) Mehdama wa'i the Maharaja’s ancestral taluk. The confiscated taluk of Gouda 
nas given to him bv the Goverameut after the events of 1857-1B5B. 

(2) 4 I.A. 221=3 0. 626. (3) 5 I. A. 177= 4 C. 184. 


Although the heir was not entitled to possession of the estate of the deceased 
other than talukdari. inasmuch as the widow took her estate therein, neverthe¬ 
less the claim of the present aopellant being only foueded upon her appointment 
under the will, as if unrevokod. and not being a claim for propertv as descend¬ 
ing to the widow upon her husband’s intestacy, the prior judgment was bmding 
in the present suit* 
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1888 in another suit. An order ('29th June 1878) followed accordin-lv din- 
March 20. missing the application. ® ® 

P^' ^ T 7'*^^ reference to the above. Triloki Nath filed his plaiefr 

Council 18/9) for a declaratory decree that the proceedings in Perfcab 

_ Narain s suit were not binding upon him. and that he might be declared to 
ISC. 808 the successor of the late [811] talukdar, and entiUed to all bis estate 

(P.C.)= t.^c strength of the appointment made by the Maharani under the will 

ISI.A. 113= 

The suit was dismissed in the first Court in August 1881; but the 
Judicial Commissioner, on an appeal to him, being of opinion that the will 
had not been revoked, made a decree {22nd July 1882) granting what was 
claimed. An appeal from this decree was preferred by PertabNarain and 
on the 15th August 1882 the plaint in the present suit was filed by Triloki 
Nath who, alleging himself to have been duly appointed under the willese- 
P.C. No. 104 . cuted by the Maharajah in 18G4, claimed the whole of his moveable and 

immoveable estate, with mesne profits. The plaint stated that "the 
property of the late Maharajah passed into the possession of the Court 
on\aras onor after the 2drd April 1870, and subsequently it was 
placed in the hands of a Manager appointed under Act XXIV of 1870r 
who retained possession thereof from the 3rd June 1871 till the 30th 
Septemoer 1880. when the debts of the said estate having been liqui¬ 
dated, Plamtifi. as heir and successor to the said late Maharajah, 
became entitled to possession tliereof, but the defendant obtained wrongful 
possession of the property, in suit on the aforesaid date, and has retained 
unlawful possession of the same ever since ; consequently the cause of action 
as to possession accrued to plaintiff on the 30th September 1880." 
With the plaint wore filed copies of the deed of appointment executed by 

lOth August 1872, and of another deed dated 20th 
May 18/.>, executed by her. and purporting to make over the proprietary 

posse:.sion in all the property, moveable as well as immoveable, belong¬ 
ing to the Maharajah and myself. ’ 

Pertab Narain's defence in the main was that the order of Her 
Majestj m Council (l.iUi August 1877), following the judgmeot of the 
Judicial (Jorninittee of that year, which established the revocation ofthe 
will, was hnal and conclusive, barring the present suit. 

tiff nn'l!. suit not barred, and decreed to the plain- 

tiff possession ol the late Maharajah's estate with all accretions, 

ino luh'f to the Court of the offioiat- 

hnt «S tl » T. B. Tracy, on she8th [812] October 1832 

Natld! ! 1 decree (22iid July l.a82) in Triloki 

Maie tv in CoT '*'1 “8'’t was then pending on apceal to Her 

le sion of nr' postponed until the arrival of the 

CoZ 3^00 -S 1 ^ This reversed the Judicial 

-iZinZ V® v. Triloki Nath Singh (1) 

the Zml suit ® M-aharani was the full representative of the estate ia 

decidflOwith the latter judgment before him, 
conseouenca a obvious that the present suit was brought in 

iudZo ‘ ’® declaratory decree passed in July 1882, and as thiJ 

Mrthnrni'ih’a Present decree awarding possession ofthe 

dhamjah s est ate to Triloki Nath cannot possibly be maintained. It a 


(1) 11 I.A. 197 = 11 C. 186. 
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therefore, useless to consider whether the suit was barred by as. 1-. 
13, 43. or 373 of the Civil Procedure Code." 

"The plaintiff-resoondeot’s counsel have contended inter a/ja that 
the judgment of the Privy Couocil has reference only to the talukdari 
estate, an I dies oot oocero the personal e^Uto of the late Alaharajah. 
It seems a sufticieot answer to this that the plaintiff respondent claimed 
the entire estate, both moveable ani immoveale orooertv. as the succe-isoi 
siDpointed under the will of tin late Maharajah Sir Man Siogh, and that it 
has been held bv iheir Lordships of the Privy Council that the will was 
revoked bv the Maharajah. The phintiff-respoodenfs title to the moveable 
property is wortli no more than his title to the talukdari estate. 

"The appeal is allowed, and the judgment and decree of the lower 

Court are set aside." 

On this appeal.— 

Mr. B. V. Doyne appeared for the appellant. 

Mr. J. Graham, Q. C., Mr. .1. Ru/hy, Q. C., and Mr. J. U. A. Branson, 
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for the respondent. 

lo the argument for the aupollant reference was made to the judg¬ 
ments ah:)vo rsierrei tD. and it was argued that the judgment of 
19tl\ July 1B77 give no title to the respondent to have [813J possession 
delivered to him. Toe inanaaer. who h ul bem in possession unler .Act 

XXIV of 1870. was not authorize I tD make over the estates to any other 

than the Mihvrani or her transferee ; and the appsUant was entitled to 
all the reddno of Mm Singh’s e^^tite bevoid that which was governed by 
Act I of 1869. by reason of the Maharani having by her deed of •20th May 
1875 conveyed to liim her interest therein. 

Counsel for the respondent were nob called upon. 


JUDGMENT. 

Their Lordships’ judgment was delivered hy 

Sir B. Pe.vcocK. —Tnis is an appeal from a decision of the Judicial 
Commisi^ioner of Oudh given on the 26iih November 1834, and the ques¬ 
tion is whother that decision is correct with reference to the coarse of 
proceedings which had been nreviously taken in the various Courts of 

Oudh and also before Her Majesty in Council. 

Sir Man Singh, who was one of the great talukdars of Oudh. died on 
the Hill October 1870. He left a widow, the Maharani Subhao Kunwar, 
and a daughter named Brij Rij Kunwar, by a deceased wife, and also a 
son of that daughter, Perbah Narain Singh, the present respondent. 

The Maharajah made a will hy whicli he gave all his property, move- 
able and immoveable, to his widow, with power to her to appoint a succes¬ 
sor. Perbah Narain Singh, who was i he son of the daughter, considering 
that he was entitled to the estates of tlie late Maharajah according to the 
rules of descent estiblished by Act I of 1869. commenc“d a declaratory 
suit against the Maharani, and also against Triloki Nath, the present appel¬ 
lant, who had been appointed by the Maharani to be her successor, to have 
it declared that the will of the late Maharajah had been revoked by him, 
and conaequentlv that the widow had no right to appoint Triloki Nath. 
In that suit the brat Court decided that the will had not been revoked, 
and the Judicial Comrnissioner uphold that decision; but upon appeal to 
Her Mqesty in Council it was held that the Maharajah had revoked 
the will, and that, consequently, the widow had no power to appoint 
•Triloki Nath. That decision was in July 1877, and is reported in the 
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4th volume of the Indian Appeals, page 228. It is there snidf 
It is now admitted on all sides, if it were [814] ever seriously 
disputed, that the appellant ’—that is, the Maharaja Pertab Narain Singh, 
the present respondent—" can only succeed in his suit by establishing both 
the following propositions: (a) that the testamentary disposition wiiicb 
the Maharajah unquestionably had power to make and did make in April 
1864 was revoked or became inoperative in his lifetime; (6) that the 
appellant is entitled to succeed to the taluk as the son of a daughter of the 
Maharajah, who had been treated by him in all respects as his own son, 
within the meaning of the 4th clause of s. 22 of Act I of 1869, it being 
clear that as a mere grandson by a daughter be would not be the heir ab 
vitestato to the taluk under the special canon of succession to intestate 
talukdars established by that section of the statute.” Their Lordships- 
then came to the conclusion that Pertab Narain Singh was the son of a 
daughter, and that he had been treated by the late Maharajah in all res- 
• peets as his own son. They accordingly decided in his favour and said: 

Upon the whole, then their Lordships areofopinion that the Maharajah 
died, as he intended to die, intestate : that the apnellaat is the person who, 
under cl< 4 of s. 22 of Act I of 1869, was entitled to succeed to the taluk; 
and that he has made out his claim for a declaratory decree to that 
effect. But then they add: The declaration, however, must, their 

Lordships think, be limited to the taluk and what passes with it. If the 
Maharajah bad personal or other property not properly parcel of the 
talukdari estate, that would seem to be descendible according to the ordi* 
naiy law of succession. Their Lordships, therefore, merely declared 
Pertab Narain Singh s title to the taluks and whatever descended under 
Act I of 1869. As to other property which was not included in that Act, 
Pertab Narain would not have been the heir to the Miharajah during tbe 
lifetime of the widow. She would have taken the widow's estate in all 
property except that which was governed by Act I of 1869. 

Subsequently, Triloki Nath apnlied to her Majesty in Council fora 
review' of that judgment, or for a re-hearing, his ground being that he had 
not been properly represented in the former suit; that the person who bad 

not been properly appointed his 
guardian. Their Lordships [815] refused to advise Her Majesty to- 
grant a review of the judgment, and stated that the only remedy which 
Triloki Nath had was to bring another suit, to try whether he was bound 
by the decision. Accordingly, in 1879, lie brougiit a suit to have it 
declared that he was entitled to all the property, moveable and immo¬ 
veable, of the late Maharajah. Previously to the commencement of that 
suit, however, the widow had made a second appointment under tbe wilb 
assuming it to be in force, appointing Triloki Nath to take the estate at 
once. It nas been contended that that appointment vested in Triloki 
INath not only the taluks, bub also the right to the property bo which the' 
widow had succeeded upon the death of her husband.’ Whether that is 
80 or not IS not material. Triloki Nath brought his suit and he made' 
reference bo that document in the plaint. In that pUint he stated: " So 
tar as the now plaintiff is aware, no further steps were taken in tbe' 
prosecution of the said appeal until September 1875, and in the mean* 
time -that is to say, on the 20th of May 1875,—the Mabarani executed 

another document recognising the now niaintiff as successor to tbe said' 

Maharajah Sir Man Singh, and on the 31st August 1875 the Revennff 
authorities substituted the now plainliff’s name as the proprietor of the* 
estates in place of the Maharani ” 
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In the same record there is this statement. The counsel lor 1888 
the defendant asks the plaintiff as a preliminary whether he is sum on Ma^ 20. 
the appointment executed by the Maharani on the Ifth August 1872, 

or that mentioned in his 33rd paragraph of 20th of May 187j. The 
counsel for plaintiff answers without reservation hat ' 

Aueust 1872.' ” It is however to be remarked that in that suit, whether ^ 

be was reiving upon the docuraeot oi 1872 or that (P C » = 

have it declared that be was entitled to the whole of the property, move j ^ 

able and immoveable, of the Maharajah. 12 Ind. Jar. 

The Judge by whom the second suit was tried found that tlie will had 382=5 
been revoked, following the decision of Her Majesty in Council, and dis- Sar. P.C.J. 
missed the suit. On appeal to the Judicial Commissioner certain points 219= 
were laid down as those upon which the Judicial Commissioner was to Raflque & 

decide, the second of which [816] was: ‘ Supposing the plaintifT-appellant jackBon’s 

to be conhned to tbo document executed m his favour by the Maharani p c. No. 104 
Subhao Kunwar on the 16th of August 1872 as the basis of his sm has 
he or has he not. any present locus standi m Court. Then, thirdly^ 

“ Supposing the plaiDtitf-appellanb not to be conliiied to the document ot 
the 10th August 1872 as the basis of hia suit, then has there, or has there 
not been any such valid appointment of the plaintiff-appellant under the 

power conferred upon the Maharani by the will o the Maharajah as to 

give to the olaintiff-appellant cause of action ? Upon that the J^^^jcial 
Commissioner decided that the will had not been revoked, and he held 
that the plaintiff was entitled to a declaration in bis favour. Tbe decree is 
stated as follows ; “ Claim for declaration of ngnt to the talukdari estates 
and all property, moveable and immoveable, belonging to l^te Maha¬ 
rajah Sir Man Singh.” Ho therefore treated the suit of 18/9 as a suit 
relating not merely to the talukdari but to all the property moveable and 
immoveable, of the late Maharajah. He found that the wil had not been 
i-evoked. and decreed “that the plaintiff-appellant be and he is hereby 
declared to be. the appointed successor of the late Maharajah Sir Man 
Sineb and to bo absolutely entitled to the said Maharajah s estates. 

There' is no doubt that the second suit of 1879 was brought for a 
declaration of the right of Triloki Nath to the whole of the estates of the 
Maharajah, talukdari as well as non talukdari. and that the decree of the 
Judicial Commissioner gave him a right to that property. 

Ad appeal was preferred to Her Majesty iu Council against that 
decision, but pending that appeal Triloki Nalh. on the lOth August 1882, 
brought another suit, which is the suit now under consideration. In 
that suit he asked for Dossession of all tbe property of the late Mabirajab. 

” Claim for possession of moveable and immoveable property left by 
tbe Maharajah Sir Man Singh, deceased.” That case coming on for 
trial, the first Judge followed the decision of tbe Judicial Com¬ 
missioner in the second suit, and held that the will had not been 
revoked. An appeal was thereupon preferred to the Judicial Commis- 
Bioner. but he very properly postponed delivering his judgment 
[817] upon the appeal until after the decision of Her Majesty m Council 
upon the appeal which was then pending in the second amt. Upon that 
appeal, in which judgment was delivered in July 1884. Her Majesty m 
Council reversed the decision of tbe Judicial Commissioner and dismissed 
the suit of 1879. The judgment of their Lordships is reported in the 
11th Vol of the Indian Appeals. 197. and at page 210 they say : In 

the result their Lordships will humbly advise Her Majesty to reverse the 
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judgment appealed from, and to order that the suit of the respondeat be 
dismissed, and that he pay the costs in the Courts below.” 

It therefore appears that Triloki Nath, the present appellant hag 
never claimed the property except under an appointment made by the 
widow in pursuance of an unrevoked will. He has neverclaimedbo be entitled 
to the estate or any part of it as having been conveyed to him by the Maha- 
ram by the appointment of 1875 as property which had descended to her 
m consequence of the Maharajah’s having died intestate. The second 
suit was brought in respect of the whole of the property upon the ground 
that the will had not b=ea revoked, and that the Maharani had anpointed 
the property to him. That suit was dismissed by Her Majesty iu CoQUoil 
upon the ground that the plaintiff bad no title to the whole or any part of 
the property in respect of which he was suing in that suit. The decree 
of Her Majesty in Council, in the suit in which Triloki Nath asked for 
a decree declaring that he was entitled to the whole of the property 
must be and is binding in this suit, in which he is asking, not merely for 
a declaratory decree, but to be put into possession of the whole property. 

The claim of the plaintiff in the present suit is founded entirely upon 
the will of the late Maharajah. Upon the strength of that will he is now 
asking to be pub into possession of property to which Her Majesty in 
OouDcil has decided that he has no title. It apnears to their Lordships 
hat Triloki Nath is bound by the decision of Her Majesty in Counoilof 
loo4, and that the Judicial Commissioner was perfectly right in acting 
upon that decision and dismissing the present suit. 

[818] Their Lordships will therefore humbly advise Her Majesty to 
amrm the deoision of the Judicial Coramissiooer and to dismiss the 
appeal. Tne appellant must pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellant :Messrs. Barton, Yeaies, Uart andBurion, 

Solicitors for the respondent: Messrs. Woikins and Lattey. 

C. B. 


ID u. B18 = 13 Ind. Jur. 238. 

APPELL.^TE CIVIL. 

Before Mr. Justice Mat pherson and Mr. Justice Gordon. '»■ 

SiDHESWARI DaBI {Defendant) v. AbhoyeswaRI DaBI 

[Plaintiff).^ [4th June. 1888.] 

Code [Act X of 1882). 5, 

CourL receiver is a matter restiag in the dis^reticn of tba 

s. 503 of the Code of Ci«l 

aDnointmpnf o A' ^^9 circumstancefi which might mnke ihe 

property, but all the oircam- 

_conr.ected wuh the righu which is asserted and has to be established. 


Esq Judea of liUttmaoJohoson, 

the^recommendltron Districts, dated the 29th of August 1887, affirming 

8th of August 1887 ^ Gray, Esq., Deputy Commissioner of Dhubri, dat^ tbe 
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Tho Court will not interfere by app.iintiog a receiver where a right le asserted 
to property in the possession of a defoodant; cUimiog to hold ^ 

title, unless a strong case is made out. Oiotn v. Jloman ( 1 ) ; and CfJJ/fon v. 
The Altorneu General {'if referred to (3). 

fir P W N. 252=5 lod. Cis. 27 129) ; App(*.. 22 C. 450 (Jfil'; Rel. on, 107 P.R. 
^ ' 1909= 12'P.L.R 1909= 1 Inti. Gas 6‘.M ifiOol: R . 27 C. 270 =5 O.W.M. 302 (3^^' : 

12Itid Chs. 198 = 4 Bur. L.T. 241 ; 21 M L J. 821 = 10 M.b.T ^ 

W.N. 75= n Ind Gas. b 70 i97t»; 73 P R. 1902 = 59 P.L R- 1002 : 2 L.B.R. 222 

(2231; 1 S.L.R. 121 ] 


\PPEAL from the order of the Judge of the A^sam \ alley Districts, 
passed on the 29bh August 18H7. appointing a rec«ivor of property, tlio 
subject of a suit ihen ponding in the Court of the Deputy Cuinmissioner 

and Subordinate Judge of Dhubri. 

[819] On tho 9th March 1833. the iUiah of Bijni. kumul Narain 
Bhoep, died leaving two widows —Ranee Abhoyeswari Dihi. the plaintiff, 
and Ranee Sidheswari Dabi. the defendant in the case. The plaintill was 
19 >ears old when tne Rajah died, and for about eight vears previous to 
that she and the defendant lived with him. On the death of the Rajah, 
llniee Snlheswari assumed the managem'^nt of the entire estate, in which 
Ranee .Abhoyeswari acquiesced; and in June 183.3 anpoin^el Baboo 
Jibon Ram Piiookun Iror manager. Tlie two Rinees continued to live on 
friendly terms for about three yoirs after the Rajah’s death, when they 
fell out, and the plaintiff left the defendant on the 27bh .August on the 
alleged ground of her ill-treatment and scandalous conduct. 

About a year after, the plaintiff, Rinee Abhoyeswari, brousht this 
suit in the Court of the Deputy C)m nissionor and Subordinate Julge of 
Dbubrl, in which slio claimed the entire estate of the Rajah on the grounds 
that the defendant Ranee Sidheswari, who claimed to be the elder widow, 
svas nob married bo the Ilajah. and that even if she had hseu married she 
had forfeited her rights hy unchastity both before and after hisdeith. She 
further, in the alternative, clainnd a moiety of the estate as co-heiress 
with the defendant, or, should the defendant’s exclusive title be esta- 
bliahed. that a suitable sum for her mainbenaoce might be fixed and made 
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a charge on the property. 

The defendant contended that she w.is, and bad been since the Rajah s 
death, in exclusive possession of all his nroperty under a title admitted 
on more tht^one occasion by tho plaintiff herselfthat she had been 
legall^^arried to the Rajah : and as eller wi low was his sole heiress, 
the e^te being a-o impartihic raj. to which the or Hnarv ru’es of the Hindu 
law of succession were inapplicable. She fur‘.her gmerally contended 
that the plaintiff s claim was not made hmii fide, and that there was no 
real foundation for it. 

Subsequent to the filing of the suit the plaintiff mule an application 
to the Subordinate Judge for the appuntment of a receiver pending the 
final determination of the suit, on the ground that the de'andant had 
grossly mismanaged the estate, an<l had wasted, and was wasting, large 
sums of money ; and on the 15th July 1887 a rule was issued on the 
defendant calling unon her to show [820] cause why a receiver should not 
be appointed. The plaintiff filed her own affidavit and those cf two Ouher 
persons in suuport of h»r app'icatiun II ir case contained grave charges 
Against the defendant of immorality and fraud, of gross mismanagement 
and waste ; and so far as she donie I the defen lant s title to any portion 


(1) 4 H. L.C. 997 (1032). (2l Coopor’a O^se* io Ohanc«ry, Vol. I, p, 97. 

(3/ Sea also Protonomoyi Devi v. Beni Madbub Rii, 5 A. 556. 
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of the property, her case shortly was that the defendant was the mistress 
and not the wife of the Kajah ; that in both characters she had been un* 
faithful to him, and after his death continued to misconduct herself until 
her conduct became a public scandal; and that, while leading the plaintiff 
to believe she was managing the estate on her behalf, she (the defendant) 
set up a title claiming the entire estate, and supported it by forgery and 
false personation. 

The defendant filed her own affidavit and those of seven other per¬ 
sons, denying the material allegations contained in the plaintiff’s affida¬ 
vits. 


It appeared from the defendant’s affidavits that within six days of 
the Rajah’s death the defendant applied for the registration of an 
anumatipabra said to have been executed by the Rajah ten days before be 
died. By this document the Rajah recognized the defendant as bis wife, 
and gave her power to adopt, postponing the plaintiff’s power of adoption 
until after the death of the defendant. The document was registered 
before the Registrar of Calcutta, who went to the Rajah's bouse, 
where the plaintiff and the defendant were then residing. The plaint¬ 
iff was present at the registration and signed her name as a consenting 
party. 

On the 10th August 1883 the defendant got her name registered as tbe 
sole proprietor of the Rajah’s estate. A consent petition, which admitted 
the exclusive title of the defendant, was filed under a muktearnamab execut¬ 
ed by the plaintiff. On the 27lh November 1884 the defendant took out a 
certificate under Act XXVII of 1860, when a consent petition was filed 
by the plaintiff under a vakalutnamah. The defendant’s affidavits also 
showed that her marriage with the late Rajah had been performed according 
to the custom of the family. The rule came on for hearing on tbe 9tb 
August 188/ ; and on tliesame day the Deputy Commissioner and Subor¬ 
dinate Judge of Dhubri, on the ground that the plaintiff had made out a 
prima facie [821] case, and that the existing management was so unsatisfac¬ 
tory and detrimental to the well-being of the estate as to render the appoint¬ 
ment of a receiver expedient, submitted the names of certain genllemen as 
being well fit and qualified for the appointment of ad interim receiver. On 
the 29th August 1887, the Judge of the Assam Valley Distrifts affirmed 
the recommendation of the Deputy Commissioner and Subordinate Judge; 

and appointed the Collector receiver of the estate pending the final 
determination of the suit. 

The defendant appealed to the High Court. 

The Advocate-deneral Mr. Hill, and Baboo Hem Chnnder Banerjif 

Baboo Istvar Chnnder Chuckrahaii and Baboo Kritanta Kumar Bose, for 
the appellant. 

m. Woodroffe, Mr. Evans, Mr. A. M. Bose and Baboo Baikanto 
Eatn Vass, for the respondent. 

The judgment of the Court (Macpherson and GORDON, JJ.) was as 


JUDGMENT. 

This is an appeal from an order of the Judge of the Assam Valley' 

Bisbncts appointing a rec^»iver of a large property which is 
subject of a pending suit. The plaintiff in this suit is a widow of the 
Bajah of Bijni, who died on the 9th of March 1883. and she olainae 
the entire estate of tbe Rajah on the grounds that the defendant, wbo 
claims to be the elder widow, was not married to the Rajah, and that, even 
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if she was married, she has forfeited her rights by unchastity both before 
and after the Rajah’s death. She further, in the alternative, clairns a moiety — • 
of the estate as co-heiress with the defendant, or, should the defendant s ^ppg^- 
exclusive title be established, that a suitable sum for her maintenance 
should be fixed and made a charge on the property. The appointment ot 
a receiver is asked for on the ground that the defendant has gro.^sly mis- UVIL. 
managed the property, and bad wasted, and would continue to waste, large ^ 
sums of money. The defendant conteuds that she is. and has been since 
the Rajah’s death, in exclusive possession of all his property under a title ^sg. 
admitted on more than one occasion by the pla,intill herself; that she 
was legally married to the Rajah, and as elder widow is his sole hniress. 
the estate'being an impartible raj to which the ordinary rules of the Hindu 
[822] law of succession are inapplicable. It is further generally contend¬ 
ed that the claim is not made bona fuJe, and that it has no substantial 

foundation. 

Now we must regard the defendant as in exclusive possession of 
the property claimed. She is the sole registered proprietor; and it is 
clear that ever since the Rajah’s death, which occurred more than four 
years prior to the institution of the suit, she has put foi vard the title 
which she now asserts. It is admitted in the plaint that the defendant 
was allowecl co assume the entire mdoagement, though the admission is 
qualified by the assertion that the management was understood to be on 
the plaintitf's behall. With this aud with tlie allegations of fraud and 
immorality we shall deal hereafter; it is enough now to say that on the 
facts before us we must consider that possession followed the manage¬ 
ment, and if the possession has been disturbed, the disturbance has been 
by the plaintiff. 

Both the Deputy Commissioner and the .Judge seem to think that it 
is sufficient to justify the appointment of a receiver if the allegations of 
the plaintiff show a sufficient cause of action, and if the management of 
the estate has been and is such as to render the apoointment expedient. 

Section .003 of the Civil Procedure Code certainly gives a wide discretion 
to the Court. It empowers tbe Court to appoint a receiver whenever it 
appears to be necessary for the realization, preservation, or better custody 
or management of any property the subject of a suit. This power is not 
however greater than toat exercised by the Courts in Kngland : and it 
must, W 0 think, he exercised on tlie same principle, that is to say. with a 
sound discretion on a view of the whole circumstances of thH ca«e. not 
merely tbe circumstances which might make the appointment expedient 
for tbe protection of the pioperty, but all the circumstances connected 
with the right which is asserted and has to bs esbabliRhed. If a right was 
asserted to property in tbe possession of the defendant claimii^g to hold 
under a legal title, the Courts did not interfere by appointing a receiver un¬ 
less a very strong case was made out. The principles to which we refer are 
stated in Kerr on Receivers (1). by Lord Cran worth in Oivcnv. Homan i2), 

[823] and in Clayton v. The Attorney-General (3). We see no ground for 
the contention that those principles are not applicable in this country. 

They were adopted to prevent a wrong to the defendant, which might 
equally be done here if they were not followed. It was indeed conceded 
that the plaintiff must at least show that her claim is honest and well 


(1) 2nd Ed., p. 3. „ , t 

(8) Cooper’s Cases in Chancery, Vol. I. p. 97. 
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founded, and if she must show that much, it is a mere question of degree 
as to how far she must make out her case. 

Nor is there anything in Mr. Bose’s argument that the principles 
referred to have been relaxed since the passing of the Judicature Act of 
1873. It is only ne essary to refer to the judsment of Brett, LJ., in 
North London Bail tray Co. v. Great Northern Railway Co. (l), and’the 
dicta of learned Judges iu other cases therein referred to. Tnose were 
cases of injunctions; but the words “just or convenient,” which limited 
the power of the Court, applied also to receivers 

It is necessary, therefore, to consider the circumstauces under which 
the claim is made, the evidence by which it is supported for the purpose of 
this application, and the conduct of the parties. Our observations are 
of course based on the limited mitarials before us, and cm have no effect 
on the ultimate decision. The plaintiff has liled her own affidavit and 
that of two other persons; tlia defendant has liled her affi lavit and that 
of seven other persons. All the material alleg ttions of the plaintiff are 
contradicted in one or other of the defendant’s affidavits. Now the 
plaintiffs case contains grave charges against the defendant of immorality 
and of fraud. So far as she denies the dafendant’s title to any portion of 
the property her case shortly put is this, that the defeociaDt waa the 
raistre'S and not the wife of the Ra;ah ; that she was cnciente at the time 
of her alleged m irriage ; that in either character she was so unfaithful to 
him that the R ijah, who was extremely fond of her, was driven to suicide; 

that she continued to misconduct herself after the Rajah’s death till her 

conduct became asc.indal; and tha'., while leading the plaintiff bo believe 
that she was managing for her, she set up a title of her own and supported 
it by forgery and personation. 

[821] Khagesseri is the only person who speaks to any fact denoting 
the unchasti y of the defendant; and she gives neither time nor place, 
I utbing aside the deuiils of what she says, it is extremely difficult to recon¬ 
cile the conduct of the plaintiff with the truth of any one of her allegations. 
The defendant s affidavits show that a marriage ceremony was performed 
according to the custom of the family, and, whatever the decision maybe 
as to the validity of the mirriage, there seems hardly room for doubt that 
the defendant was recognized as the Rijah’s wife and widow. The 
plaintiff was 19 years oi l when the Rijah diel; and for some eight years 
previous to that she and the defendant had lived with him. Theplaintiff does 
not say wiien she became aware of the defon lant’s position as mistress and 
of lierimmoralcharacter; but the po.sition mufthavebeen well-known,ifwhat 
khagessori says is true, that the Rajah wanted to marry the defendant, 
u was lasuaded b> his relatives, friends an 1 priests. Was the plaintiff 
Ignorant of this during her eight years of married life, or would she 
have been allowed to r.sinain in ignorance after the Rijah’s d-ath? Again, 
the suicid I of the Rajah in consequence of the defenda ib’s infidelity, if that 
was really supoosed to bo the cause, must have created a great sensation 
ID the t.mily; and it would hardly have added bo the pooulariby or 
strengthened the position of a woman who was not his wife. Yet we find 
the plamiiff an admitted wife, continuing to live on friendly terms with 
IS \\oniHo or about three years, aod allowing her to manage the whole 
estate as if she oocupieil a oosition at least equal to her owq. It is said 
this manasement was purely permissive; but it was a managemeot, wbioh 
“ ° “‘tiler with the ryots or the authorities. According to 
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Puma Chundev Bandopadhya. JiboD Ram Pbookun, horaRent in the mao- 
aeement and hor alleged paramoiu-. was so uopopular and his inteicouise 
with the defeudant so scandalous aod notorious that even the ryots com- 
bioed to romoDStrate and ask for his dismissal. Failing to secure this, it is 
said thev set up one Chunder Narain as a claimant to the estate, in the 
struggle' for possession which then ensued the whole estate was tlirown 

into disorder, and crimes of every description, vm are ig c. 818 = 

ted. yet the plaintifl' remains quiet; she never thinks of \\ithdia\\in„ her 

permission. No one ever thought of going [825] to her 258. 

oae ever then thought of sotting uo her title. Tlie district authorities 

also were very anxious to get lid of dibon H im Pbookun, but they never 
asked the plaintid to interfere. Like the ryots, they appealed to the 
defendant, and they appealed in vain. lu short un to the ^4th August 
1886. when the case under s. 145 of the Criminal Procedure Code was 
decided by the Deputy Commissioner, the plamtifi s name (excop.. as fai 
as it aonears in that case) never seems to have been mentioned in connec* 
tion with this propeitv. On the ‘27th August 1880 the plaintiff saNs she 
left the defendant owing to hor ill-treatment aud scandalous behaviour. 

Her eves then appear to have been opened : and tlie trouble with Chundoi 
Narain having been overcome, she set up a claim which gave nse to 
fresh trouble and kept alive the contest with thodisaftectod tenants, ^ e 
should add that in the case under s. 145 the two Ranees wore uescribed to 
be of the first party, and Chunder Narain of the second, and the ease was 
decided in favour of the Ranee-:. The defendant does not seem to have 
obiectod to the inclusion of the plaintiffs naino until after the case had 
been decided, ami until after the plaiotiti had set up an adverse title, 
but she distinctly alleged in her written statement that she alone was 
entitled to the prouerty, and it does not appear that the plaintiff took any 

part in the conduct of the case. ^ ^ t a 

Such was the plaintiffs conduct. We will now burn to the defend¬ 
ant’s. Within six da>s of the Rajah’s death she produced for registration 
an aoumatipatra said to have been execut.6d by the Rajah ten davs before 
he died Bv tliis document he recogni/.es the defendant as his wife, 
and gives her power to adopt, postponing the plaintiffs power of adoption 

until afier the death of the defendant. , . i 

Tlie plaiotiti is said to have been present when this document was 

presented for registration, and to have signed hor name as a consenting 
party. Tlie registration was before the Registrar of Calcutta, wno went to 
Raiaffs house, where the plaintiff and tiefendant were then residing. I iidei 
that Act tho Registrar bad to satisfy himself that the Rajah had 
executed the deed ; he certiUes that he did so ; and it was registered We 
[826] allude to this fact merely as showing that it was not a mere formal 
registration. Of this deed the piaiotiif maKcs no mention ; but Chunder 
Nath Chowdliry swears in his allkkvib that she signed it in his presence, 
and the execution by the Rajah is aNo sworn to by another man. On 
the 10th of August 1883 the defendant got her name registered as sole 
proprietor of the Rajah's estates. A consent petition is said to have 
been tiled under a inukbtearnamah executed ny the plaintiff, a^d this 
petition admits tho exclusive tilde of the defendant. Again, on tho 2< th 
November 1884, tho ckfenclant took out a certificate under .Act XX\ II 
of 1860, and the plaintiff is said to have put in a consent petition under 
a vakalutnamah. All these documents are alleged to bo forgeries, but 
there is evidence before us that they were signed by her. We are not 
going to express any opinioQ as to which version is true , but we shall 
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certainly not assume that they are forgeries. They at all events 
show that the defendant has openly from the very first asserted her 
exclusive title to the property, and that she was the recognized owner Ifc 
IS said iQ the plaint (paragrauh 8c) that " the defendant proclaimed in the 
zemindaries that the plaintiff was willing that she should be looked UDon 
as the sole heiress of the Rijah.” There is no proof whatever of the 
looking-upon part of the allegation, and the defendant never seems to 
have pretended that she was collecting rent on account of any one but 

herself. 

It is argued that, even admitting the defendant to be the widow of 
the Rajah, she is only entitled to joint possession with the plaintiff, or toa 
moiety of the estate ; that it is for the defendant to prove the family custom 
which is alleged to exist; and that the title of the plaintiff as an 
admitted widow of the Rajah is strong enough in itself to justify the 
appointment of a receiver. As to this, we shall merely say that the 
defendant s affidavits show grounds for believing that such a custom exists, 
and the affidavits for the plaintiff disclose no single instance in which 
the property has devolved on more than one heir. Besides this, 
the circumstances to which we have already alluded support the defend¬ 
ant s contention. The claim for maintenance furnishes no ground for the 
appointment of a receiver, and it is not shown [827] that suitable miiu- 
tenance has ever been refused. The plaintiff does not rely on her rever- 
sionary title, and even if she did, no case of waste sufficient to justify the 
appointment has been made. 

We think, therefore, that, apart altogether from the way iu which 
tins property has been and is being managed, no ease to justify the 
apointmeot of a receiver has been made good. In support of the charge 
of unchastity there is no single piece of credible evidence, and no one 
ever seems to have questioned the defendant’s position as widow of the 

Kajan until this claim was brought forward under circumstances nob 
altogether fi^e from suspicion. We should be sorry on the materials 
before us to lend any colour to the accusations of unchastity and fraud 
by taking the property out of the defendant’s possession. 

It IS necessary to say a few words on the other part of the case, vis., 
the way m which the property has been managed. Both the Deputy 
Commissioner and the Judge say that Jibon Ram Phukoon was a very 
mexpeiienced person, and quite incompetent to have charge of such 
a property, and they attribute to his mismanagement the disorder 
and crimes which have prevailed in the estate for some years past. Wfl 
are not going to say a word in support of Jibon Ram Phukoon’s capabili¬ 
ties , he may be incompetent, and it miy be very desirable to get a strong- 
“0*6 expeiienced man ; but there is nothing on the record to 

owing to his unpopularity or mismanage- 
ment that Chunder Naram came or was put forward as a claimant, though 
It may well be that he was not strong enough to pub down that claim. 

Ph 1 '"'J'^ODulanty may have added to the number of ryots who 
1 -^.^ ^ u,iain s side. It is easy to conceive what follows when one 

0 on lies 0 oust another as Chunder Narain is held to have done, "^he 

ryo s wore got over and took different sides; the rents were not collected 

l-hei'Q 13 a constant struggle accom- 
ht i-h^ wibh acts of violence and crimes such as those referred to 

t ^^*'*1' was hardly reasonable to hold the person who W 

possession answerable for all this. It is imoossibleto 
say that the disorder would have continued, or that the rents would nob hare 


1134 



yil.] PUUMAANUND SINGH V. BAIJ NATH SINGH IS Cal. 829 


been [828] collected after Chunder Narain’s claim had been disposed of if 
the plaintiff had not then come forward as a claioaant and endeavoured to 
cet possession. We consider that she is to a great extent responsible for the 
disorder of which she complains, and she is not, we think, in a position 
now to aak the Court to appoint a receiver while she is prosecuting her 

claim in the civil suit. . , .l u .. . 

We do not think it necessary to consider in detail the charges ot 

mismanagement which are set out in the affidavit of Poornoo Chunder 

Bundopadhya. It is clear that the defendant has not been able to collect 

a large*portion of the rent and that she has expended large sums of money. 

The expenditure certainly appears to have been unnecessarily great; 

but this, and the inability to collect the rent, is largely due to the adverse 

claim set up first by Chunder Narain, aod afterwards by the plaintiff. 

We think the order for a receiver ought not to have been made, ana 

wo set it aside and decree this appeal. Tne defendant is entitled bo costa. 

,, p Appeal allowed. 
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Be/ofs HIt. Justice Tottenham and .\Ir. Justice Ghose. 


PUDMANUNT) SiNGH BAHADUR AND OTHERS {Plaintiffs) V. 

Bai.i Nath Singh {Defendant).* I9bb August, 1888.] 

7lUn<il ress— Abwabs-Benoaircunncj/ AcUVIIIoflSm), ■«. 74. m-‘Regulalin}is VIII 
^ of 1793, s. 54 ; Vo/J812, ss. 2 a>id3: and XVIII of 1812, s. 2. 

What is or is not an abwab must depend upon the circumstances of each 
particular case in which the question arises. 

Where by a kabuliab dated 1869 the defendant, as holder of amokuran tenure, 
aereedtopaya certain fixed sum as rent, and also certain items designated 
Uhioari and salami, it was held that they were not illegal eeises within the Pull 
Bench Ruling of Chullan Mahton v. Tilukdari Singh (1). not being uncertain 
and arbitrary in their character, but [829] specific sums which the tenants 
aerecd to pay to the landlords, and the payment of which, no loss than the pay¬ 
ment of the rent itself, formed part of the coosidecationupon which the tenancy 
was created <2), and which were in fact part of the tent agreed to be paid, 
although not so described ; they were recoyetablo therefore under Regulation V 

of 1812. 

[DIbb . 17 C. 726 (F.B ); 7 Ind. Cas. 582 (583); D., 19 Ind. Gas. 701= 18 C.LJ. 83.] 

The plaintiffs sued to recover Rs. 2,830-13-3 for arrears of rent, and 
for tekwari and salami due to them for the years 1290 {1883-84} to 
Baisakh 1293 (April 1866>) in respect of a mokurari tenure held under 
them by the defendant. The basis of the suit was a kabuliat dated 25th 
December 1809, by which the defendants agreed to pay a certain fixed 
rent plus a small annual addition for items designated therein as tekwari 
dusara and sa/ami towzi, in respect of which items the amounts declared 
to be payable were Rs, 9 and Rs. 2 respectively. 

The only defence material to this report was that the defendant was 
nob liable to pay tehtoari and salami, i nasmuch as they were ahwabs, 

• Appesl IronTAppellate Decree No. 1617 of 1887, agiiost the decree of O.A. 
Wilkins. Ebo., Judge of Bhagulpore. dated the 2od M^y 1887. molilying the decree of 
baboo Upoudri Chunder Mullick, Subordinate Judge of that district, dated the 19th 
August 1886. 

( 1 ) 11 C. 176. (2) See Mahomed Faean Chewdhry y.Jamoo Qasee, 8 0. 730i 
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and therefore illegal and not recoverable under the Bengal Tenancv Apfr 
YIII of 1885. 


The Subordinate Judge decided that the two items of tehwan and 
saloini were not illegal cesses ; they being ” ingredients of the consideration 
or bonus on payment of which the permanent mokurari lease was granted;” 
that they did not come within the Full Bench Ruling of Chultan Mahton 
V. Tilukdari tihigh (l), that ruling '* having reference only to the tenures 
of ordinary ryots and not to mokurari tenures acquired on payment of 
bonus or consideration. The provisions of s. 74 of Act VIII of 1885 can 
he distinguished similarly. It has been held in Jogodish Chunder Biswas 
v. Zarihdla Sircar (2) that there is nothing illegal in a parahi when it is 
a part of the consideration for which an agreement is entered into. Intbe 
mokurari lease tehwari and salami are treated as part of the rent stipulated 
for. although integral portions were split into heads, and the same therefore 
cannot be treated as impositions upon tenants in addition to the actual 
rent. The stipulation was df finite and certain, based upon consideration, 
and therefore does not come within the provision of s. 74.” 

The Subordinate Judge therefore pave the plaintiff a decree. 

£830] The Judge on appeal reversed this decision on the point in 
dispute, and held that the items of ichrcari and salami were abivabs, and 
therefore irrecoverable in this suit. 

As to those items being abirabs he said ;— 

There can be little doubt that the true meaning of the term is 'any¬ 
thing levied by the landlord in excess of the actual rent or asal Jama.’ They 
were condemned in the regulations, ehiofiy on the ground of their being 
arbitrary and indefinite, subjecting the tenants to unforeseen payments, 
and rendering them liable to pay enhanced rents in a manner not 
contemplated by law. Now the kabuliat itself divides the amount 
payable by the mokuraridar into vial rent, tehwari dusara and 
salami towzi, that is, it distinguishes the two latter items from 
the actual or asal rent. Moreover the salami is a tax levied on the 
occasion of a Ptmnn or religious ceremony; the tehwari is another 
tax levied on the occurrence of (he Dnrga Pnja when it is the custom for 
zemindars to expend money in certain ceremonies. Therefore I come totbe 
conclusion that these two items not being a part of the actual rent, being 
stated in the deed of agreement to he separate from the actual rent, and 
having no connection with the land itself or the occupancy thereof, are 
alnvabs within the meaning of the Rugulations (3) as well as oftheformer 
and present rent laws.” 

lie was also of opinion that under the Full Bench Ruling of Chultan 
Mahton v. 1 ilukdari Singh (1) all abwabs, not only those levied from ryots, 
but also, as in the present ease, from a mokuraridar, would be illegal, and 
also with relerenco toss. 74 and 17!) of the Bengal Tenancy Act, the 
latter of which sections, though it might apply to future agreements,cannot 
legalize an agreement which existed before the Act came into force and 
which was under the then law illegal” 

The Judge therefore modified Uie decree of the first Court. 

ihe I'laintitls appealed to the High Court. 

IMr. 1\. h. Iwidale and Alonlvie Mahomed Yusoof for the 


(1) 11 C. 175. 

(3) 

S. 54 

were repealed by Act VIII of I 885 ' 


o. m, „ (2) 25 W.B. 90. 

R Courts were Regulation VIIIof 1798. 

RoguMon xvni®0f I 812 , B.a, *b.cb 
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[831] Baboo Lai Mohtin Das, for tho respoodenfes. 

JUDGMENT. 

The iudgmeot of the Court (Tottenham and GhosE. JJ.) was 

dalivored by , • , u .-i- 

TottenHaM, J.—In this case we reserved judgment because it 

apoesred to us that the case was of soino diOiculty in coupection with 

a Full Bench judgment of this Court upon which the District Judge 

relied in his decision. . , . • 

The suit was brought to recover arrears of rent, lociuding certain 

sums on account of what are called tefmari and salami due in respect of a 
mohurari tenure. There was also a question with regard to interest 
pavable; the plaintiffs claimed interest in monthly instalments, the defend¬ 
ants denied their liability to pay monthly ; they also denied their liability 


1888 

AUO. 9. 

Appel¬ 

late 

Civil. 

IS G. 82B 


for ^c/iu’ari and saiavu. , . u i 

The first Court decided the suit m favour of the plaintins; but 
on appeal the District Judge modified the decree by disallowing the 
items of tehwari and salami, and reducing the claim to interest by 
making it payable quarterly instead of monthly. The District Judge, 
as regards the items of tchivari and salami relied upon a Full Bench 
decision of this Court—C/iw/iau Mahton v. Tilukdari Singh (1). He was 
of opinion that under that decision he was bound to hold that the ^- 
mands under these items were abwahs, and as such must be disallowed. He 
came to this conclusion because it appeared to him that the items in ques¬ 
tion were outside the rent properly so called. , 

The words of Mr. Justice Mitter’s decision in that Full Beuch case, 

to which the District Judge refers, do at first sight seem to bear out the 
view taken by the Judge, but I happened to be one of the Judges of the 
Full Bench who concurred in Mr. Justice Mitter’s judgment, and I cer¬ 
tainly did not at the time of the decision intend to concur in holding that 
auvthinc recoverable under the terms of Regulation V of 1812 could not 
be'recoverod at the present day. That Regulation has been repealed by 
the new Tenancy Act. But at the time the kabuliat was given by the 
defendants in tho present suit, it was in full force. We have had since an 
opDortunitv of consulting Mr. Justice Mitter on this point, and he is an¬ 
xious that he should not be [832] misunderstood in this matter. He did not 
mean then to exclude the operation of Regulation Y of 1812, where that 
Regulation could apply. In the case before the Full Bench, that Regula¬ 
tion did nob support the plaintiffs : on tho contrary it was directly opposed 
to their cl-im. In the present case, the Regulation does support the plaint¬ 
iffs case because the items in dispute are nob arbitrary and uncertain in 
their character, but they are specific sums which the tenants agreed to 
pay to the landlords: and from the terms of their kubuliat it seems to U8 
that the payment of these items, no less than the payment of the jumma 
itself formed part of the coosideration upon which the tenancy was creat¬ 
ed Therefore, the plaintiffs were entitled by virtue of Regulation V of 
1812 to demand and recover these items, they being in fact part of the rent 
agreed to be paid, although not so described. In the definition contained 
inthenewTenancy Act. “rent means whatever is lawfully payable or 
deliverable in money or kind by a tenant to bis landlord on account of 

the use or occupation of the land held by the tenant." There is nothing 
new in this, but it expresses concisely what has always been understood 
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(1) 11 C. 178. 
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interesLhould be ch Id 

the lowL appellate Coin.'” “ 


J. V. w. 


Appeal allowed. 


la u. 


[833] CIVIL KEFLRENCE. 

Before Mr. Justice Pigot and Mr. Justice Gordon. 

Kali Sunker Dass (Pkbiij^KoYLASH Chunder Dass 

{Defendant).^ [I7th August, 1888.] 

Provincial Small Cause Courts Act tlX of j rr 

“"a r 

within ol. ig. .“‘"‘‘S'“““ 

tbo jurisdiction of the Small Cause Court ^ ‘“a 

' 57i;iAnd“Vi"'i3“7,T' ^ ^0 ^ «•. = Bur.L.T. 

and a^roie ouL] a lltT ''V'’? Court at Sealdah, 

traotTIiriafil breach of con- 

had a^4lfwit^KoI;s^n^‘‘bat on the 13th Falgoon b. 
of hi.a daughter with Kn ^^“'>'^<5^ Dasa, the defendant, to the marriage 

date Lerfor ihe marrUg" tL?:^r 

R 10-4 had further to pay 

he hadtiso bridegroom's ^ bouse; and that 

of the marriage: but that on thf20th F.Ia contemplation 

Panihati to fetch the bridegroom to ® 

contract bv a^reaino ^nh^ bis house. Koylash Chunder broke the 

person. Kalf Sunker fLehre hZ-btfhh'^’'!'^ “ofbe^ 

Chunder Es 67-15^6 as the sum actu^t s^enT' “hl^Tn'^trem^S 
of the marriage of h.s daughter with Koylash’s son. 

Mnno^r” ^ I f I bn returned for presentation' in ithe 

Munsi s Court, subjeet, however, to the opinion of tL High Court on 

the following question : Whether, ha ving regard to the facts stated in 

* Civil Refarenoe No. 17A of 1889, m'ide bv Rahnr, itf ^ v. •• 

of the Court of Small Causes, Sealdah. d-itei the 5th Jaue 1888?^°^'^° Muket]!, J 8 
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feheplaiat.a suit (or actual pecuniary damages for breach of cootracfc of 
marriage could bo onbertainad by the Small Causo Oo«rt. 

[834] Baboo Jouender Chwider Ghose, for the plambiff. 

Baboo Sham Lall MUler, for the defendant. 

Tho opinion of the High Court (PiriOT and GoRDON.JJ.) was as 
follows:— 

OPINION. 

Tn this case we thiok that the suit, as one for compensation for breach 
of contract o?!^^^^^^ comes within cl (,) of art. 35 of the second sche¬ 
dule to the Small Gtuse Court .\ct. We must take tbe terms of the Act 

tibh reference bo the conditions of society in this_ country conditions 

nerfecbly well known. In the immense majority ot instances these con¬ 
tacts are made and broken, not by the acts of the persons about wh^a 
mtrrUes they are entered into, but by their paronts or guardians. We 
think that thil case being one of these must be contemplated as 'ucludcd 
that Dortion of tbe Small Cause Court Act above referred to. Of 

the special conditions of native life do not apply, as, for 
““hh.! in the case CO sor»i iuns. the av.n.nea» otthe pleader that 
The Bnsi'ilh Ide of looking at these oontracos ahould be followed naay 

the present ease we think the matter mnsl be regarded as one 

excluded from tho jurisdiction of the Small Cause Couib. 

We allow the defendant the costs of this appearance. 

c. D. r. 
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Abandonment. 

See Landlord and Tenant, 14 C. 751. 

Absence. ^ 

From Briiish India-See LIMITATION ACT (XV OF 1877), li C 457 

Abwabs- 

See ILLEGAL Cess. 15 C. 828. 

Accepting Risk. 

See Penal Code (act XLV op i860), 14 C. 566. 

Account. 

See Principal and agent, u 0. 147. 


n i 


See HINDU Law—WIDOW. 14 C. 861. 

A cknowledgment. 

(1) See Limitation act (XV op 1877). I4 C. 80i. 

(2) See Stamp ACT (I OF 1879), 15 G. 102. 

""'toatins ne» rights, efleot of-Sra ACT V.II OP 1885 (BENGAL TESANCV), 
14 C. 630. 

1 .—Imperial Acts, 

Act XXVIH of 1855 {Usury Laws Repeal). 

(1) Bee Hindu law— general, u C. 781. 

(•21 S. 2-See INTEREST, 14 C. 249. 

Act XL of 1858 {Minors). 

3—See GUARDIAN, 14 C. 55. 

(2\ S 3—See MINOR, 14 C. 159. . 

(31 S iQ^Cerlificntedguaydian.powerof.togrant 

' Jr ^yjo/.-A lease for a term of 12 years, bat j^ewable at he 
Darnanna rate aod transferable in its character, granted by a 
La^td?an without the authority of the Court, is void a6 miao. and w 11. 
therXe not avail the lessee, even for the period o five years 
such guardian is at liberty to grant the lease. Held, according y. 
in the case of iimali property, whether such a lease was executed by the 
guard^^ co-sharers of the minor or separately the 

minor was entitled to eject the lessee as ‘■^spasser 

share without making hie co-sharers patties to the suit. ^ 

therwucb a lease granted by a certificated guardian conjointly 

co-sbarers of a minor, and thus creating one and the same 

also void as against the co-sharers, held, also, that a transfer made y 

netson in the capacity of a certificated guardian before the 

of the certificate, but after the orders for its issue have been made in hia 

favour and after his recognition as a certificated guardian, is a 

ISs 18 of Act XL of 185^ HABENDRA NABAIN SlNOH CHOW- 

DHURT V. Moran, 15 0. 40*12 Ind. Jut. 220 

(4) B. 18-Bee ACT VIII OF 1885 (BENGAL TENANCY), 15 C- 627. 

27_gee GUARDIAN. 14 C. 616. 

(6) B. 28—866 ACT XVII of 1875 (BUBMAH COURTS). 14 0. 351. 

Act X of 1859 [Bengal Rent). 

Bee RIGHT OP SUIT, 16 0. 179. 
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Act XI of 1859 [Bengal Land Revenue Sales). 

U) 8. 9-See CO-SHARERS. 14 C. 809. 

(2) Ss. 13. 14. 54-See MORTGAGE—SALE, 15 C. 546. 

(3) Sa. 13. 54-See SALE FOR ARREARS OF REVENUE, 14 C. 109. 

(4) 8. 33—See ACT VII OP 1880 (BF.NGAL PUBLIC DEMANDS RECOVERY), 14 C.l. 

<5) S. 37—See BURDEN OP Proof. 15 C. 556. 

(6) Ss. 37. 52—See SALE, FOR ARREARS OF REVENUE, 14 C. 440. 

(7) S9. 37, 53-See Sale, 15 C. 350. 

(8) S. 46—See Sale FOR ARREARS OF REVENUE, 14 C. 583. 

Act XV of 1859 (Patents). 

Sea Patent. 15 C, 244. 

Act XXVIf of I860 (Succession Certificate). 

(1) See CERTIFICATE OP ADMINISTRATION, 15 C. 574. 

(2) S 2—Suit by representative of deceased creditor^Spedat defence when not 

put in issue, effect of^Want of Certificate under Act XXVIl of 1860, Plea 
o/.—The wane of a certificate under Act XXVIl ol I860 is uot of ilself 
necessarily a bar to a euit by the representative of a deceased creditor, 
and such a special defence unless insisted upon and put in issue in 
the Court of first instance should not be entertained in appeal. Semble. 
—The word “ debtor ” in s. 2 of Act XXVIl of 1860 does not include the 
purchaser of a mortgaged property, who is in no sense a debtor ; nor docs 
that section contemplate a case of a decree other thao a personal decree. 
RAGHU Nath shaha v. Poresh Nath Pundari, is C. 54 

Act V of 1861 (Police). 

S. 29—Power to make rules under Act Vo/ 1861-District Superintendent of 
Police, Power of—A rule or regulation and a lawful otder distinguished.— 
There is no express power given by Act V of 1861 to any officer save the 
Inspector-General of Police to make rules ; therefore the violation of a 
general rule alleged to have been made by District Superintendent of Police 
to the effect that constables are to be within the lines at a particular time 
or at roll-call is uot punishable under s. 29 of the Act. Smbfe.—The 
violation of a special order made by a District Superintendent of Police 
requiring the presence of an officer or of certain officers within the Police 
lines and issued expressly to him or each of them would come within s. 29 
of the Act as being not “ a rule or regulation,’’ but a “lawful order” 
made by a competent authority and relating to the duties of the officer or 
officers. In the matter of the petition of ABDUL ROSSEIN. QUBFiN- 
Empress v. ABDUL HOSSEIN. 15 C. 194 = 12 Ind. Jur. 347 

Act IX of 1861 (Minors). 

See Guardian, 14 0.6i5. 

Act XXIII of 1861 (CivilProcedureCode). 

8. 11-See RIGHT OF SUIT, 15 C. 179. 

Act XI of 1865 (MofussllSmall Cause Courts). 

S. 6—See SMALL CAUSE COURT—MOFUSSIL. 15 C. 652. 

Act XXVI of 1866 [Oudh Sub-Settlementi. 

See ACT XIX OF 1868 (OUDH RENT), 15 C. 515. 

Act / of 1868 (General Clauses). 

(1) See APPEAL—SECOND APPEAL, 15 C. 107. 

(2) See MORTGAGE—BY CONDITIONAL SALE, 15 C. 357. 

(3) S. 6—See ACT VIU OF 18S5 (BENGAL TENANCY), 15 C. 376. 

Act XIX of 1868 (Oudh Rent). 

(1) Ss. 41 ond 83, cl. li—Liability of lessees in the posifion of under-proprietors not 
entitled to sub-settlement— The Oudh Sub-SeitUment Act (XXVI of 1866)— 
The OudhLand Revenue Act (XVII of 1876) s. 158.—A decree, in 1869, of a 
Settlement Court, upon the compromise of a claim, made by village oo* 
parcenary occupiers, to an order for sub.settlement as against the talukdar, 
declared the claimants to be entitled to a heritable, but not transferable. 
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Act XIX of 1868 [Oudh Rent]-(Concluded). 


lojise of the vilhge. «t a root Ic iving twelve pir cent profit to the IcRseos. 
For default in p-ivaiont ol rent iUh lensu was deereoJ to be iii luiuro liable 
to cancellation ••by tbo det;ree ol any competent Court, according lo any 
law which raav be in fnreo in O'jdh with re-pent to persons holding an 
under-propr.oiarv right in land.’’ Afterwards, in lfi79. the parties agreed 

that the lessees might be dl^posse?S(d lor non-payment of rent, l)elauit 

occurred, dtcreesfor arrears were made in 1882 and 18R3,and un¬ 

satisfied. Inar.nisuir l.roughi by ibe taluk iar. /icW. lhathe Could 
in aRevonne Court, to have »he lea-e cvncoll-’d und< r the terms of the Oudb 
Rent Act iXIX nf IK6‘'). either by virtue of i bcdrcrcc. f>'‘of 
agreement. MADHO SlNOH v. AJUDHIYA SlNGH. 15 C. ^ , 

15 I A. 77 = 12 lud.Jur. 217 = 0 Sir. P.G.J. 166 = R.ifique and Jackson s 

P.C.No. 101 ^ ■■■ 

(•2) S H3. cl. 15 and s. 106 -See HINDU L.\w-jOINT FAMILY, 14 C. 493. 

Act I of 1869 {Oaths). 

See HINDU Law—Joint Family, 14 C. 493. 

Act IX of 1869 \Oudh Estates). 

Ss. 8, 13 and 24-S<e WILL. 15 C. 725. 

Act XXI of 1870 {NIndu'Wms). 

(1) See ACr VOb' HRl iPUOlUTK AND ADMINISPRATIOS). 14 L. 37- 

(2) See FBOU.ATF, 14 C. R61. 

{'i) S. 2 —Sea Will. 15 C. 83. 

Act I of 1871 [Cattle Trespass). 

,,, « nne—Fine and eompensafion.-Proceedings under s. 22 of the 

ciufe " Magistrate being at 

^ZllZZmL^uiurnvyioc ivbicb a civil aciion might be brought. 
An o^rder \bctcf.ire. f.r\he paym.-nt of a sum as fine and compeiis ition. 
cr.^ two persons under that section which does not specify the 

payable b, .aob, i. pood. /, tke mauer o, NE*. 

V. MONSOU. 14 C. 175 

f2) S. 22-See aI’PEAL—GENERAL, 15 C 712. 

Act VI ol 1871 (Bengal Civil Courts}. 

S. 20-366 MUNSIF, 15 C. 104. 

Act XIV of 1874 [Scheduled DistricisK 

3 _ 5—See EXECUTION OP DECREE, 15 C. 365- 

J rerl Ltc ^ aJmiaistraiion under Act XL ol 1868. U being 

muli!v ao.im. h c. 351 

Act XVn of 1876 {Oudh Land Revenue). 

See ACT XIX OF 1863 (OUDH RENT;. 15 C 515. 

Act XU ot 1879 ^Registration and Un,llatlon Acts Amendment Acts). 

8.;6-See RES JUDICATA. 15 C- 800. 

Act XV/ll of 1879 (Legal Practitioners). 

I 2 I Sri 4 '^(wd° 0—irreguiartfv *« procedure in dismissing a mu&fear—.A charge 
(2) Ss. 14 brought agaiost a practitioner bolding a certifi- 

wta'Sndec Act -KVIH of 1879. having been found to be established by a 
Subordinate Court, which aUo coosidered that be. m consequence, sbou d 
be diami^ed. and the same having been repotted, in conformity with s. 14 
oftbTAct to the principal Court in the province such dismissal was 
ordered. Held, that the practitioner could not be dismissed or suspended 
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,4c/ XVm of 1879 [Legal PractUloners)~{Concluded). 

under tha t section without bis having been allowed, under s. 40. an oppor¬ 
tunity of delendmg himself before that Court. It ,a within the dutiL of 
a Court informed of the misoonduct of one of the practitioners before it, to 
take steps to have the matter adjudicated upon. Ullie mailer of SOOTHE 
KRISHNA RAO, 15 C. 152 (P i;,) = 14 i.a. 154 = 12 I„d. Jut 11 = 5 

o^r* X Uo 

(3) S. 3-2, Construc(iQ7iof-Outsider practising as muhhtear, his liabU^ punisi 

menl—Mukhtears, tJietr functions—Civil Procedure Code « 

« ... ^, « « as a coDSolidatiog Act, and one of 

the respects lo which it amended the old law was the conferring UDcn the 

High Court power “to make rules declaring what shall be dee^d to be 

the functions, powers, and duties of the mukbtears practising io the Sub 
ordinate Courts. When a person other than a duly oertificated and enrolled 

mukhlcar constantly, and as a means of livelihood, pertorms any of the 

functions or powers which the rule framed by the High Court in accord 
ance with the provisions of the Legal Practitioners Act says are the func¬ 
tions and powers of a mukhtear, he practises as a mukbtear and is liable 

to a penalty under 8. 32 of the Act. The words "any person" in s 32 
embrace pure outsiders as well as duly qualified and enrolled mukhtears 
who have failed to take out their certificates. G.N., though not a certifi. 
cated mukhtear, was in the habit of appointing and instructing pleaders 

in the Civil Courts on account of certain persons who paid him a regular 

monthly salary for so doing In a proceeding against him under the Legal 
Practitioners Act, O.N. made this statement: "I rc^eive a letter from 

the molu&sil from a person and act for him, be sending tbe vakalatnama 

with bia letter I receive monthly wages from each of the persons who 
employ me. Each of the employers I hive mentioned belongs to a distinct 
family and lives id a separate village." Held, thfit 0, N. was neither a 
private servant nor a recognized agent of any of his employers within the 

meaning of s. 37 of the Civil Procedure Code, and was liable to a penalty 

under 9.32 of the Legal Practitioners Act for having practised as a mukhtear 
Held. also, that, having regard to tbe Court in which G. aV. practised tbe 
words in s. 32 " to a fine not exceeding ten times tbe amount of the stamp 
required by this Act for a certificate authorizing him so to practise in such 

Court." were equivalent to the words " to a fine not exceeding Rs 250 " 

In the matter of the petition of GlItHAR Narain. TUSSUDUO HOSAIN 
V. Girhar Narain, U C. 556 {F.B.) = i2 Ind. Jur. 22 
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Act III of 1880 [Cantonments). 

S. 14, Bengal Excise Act [Bengal Act VII of 1378), ss. 4, 11, 29. 32~Spiri/uow 
hgmr~'rar%-Canionment Magistrate. Powers of. to cancel hcense-Revenue 
authorities.- Tari " or “Toddy " is "spirituous liquor" within the mean¬ 
ing of 8, 14 of Act III of 1880, The words “spirituous liquor," " Wine ’’ 
and " intoxicating drugs ’’ in that section must be taken io their popular 
and ordinary meaning. A Contonmeiu Magistrate in his judicial capacity 
has no authority to cancel a license. The power to cancel licenses belongs 
to tbe Revenue authorities. QUEEN Empress v. RamdhanI PaSSI, 

15 C, 452 gg( 

Act V of 1881 {Probate and Administration). 

{1) WiUof Hindu made before Hindu Wills Act. XXI of ISfO-Succession Act, 

a'^wiiiis/rn/ion.—Since the passing of 
ActV of 18 R 1 the District Courts have jurisdiction to entertain appliMtions 
foe the grant 01 probate or letters of adminUtration in respect of wills of 
Hindus made liefore tbe Ut September 1870. that is to say. wills of Hindus 
to which the Hindu Wills Act. XXI of 1870. did not apply. Semble — 

Section 187 of the Succession Act not being made applicable to such wills. 

It is not obligatory on executors or legatees under them to take out probate 
or letters of administration in order to establish their rights in a 
Court of Justice. KRISHNA KINKUR RoY v. Rai MOHUN SOY, 14 0. 37 
= 11 Ind. Jur. 141 _ ^ 25 

(2) See Probate, 14 C- 861. 

Act XVof 1882 {Small Cause Court-Presidency Towns). 

(1) S. 69-See COSTS. 15 C. 507. 

(2) See Leave to sue. 14 C. 526. 
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Act VIII Of 1885 \Bengal Tenancy). 

m Ss 20 n-General Clauses Act (I 0 /1868). s.Cy-nelrospectiveenactment when 
' avolicable to suit-Pending suit—Landlord and tenant-Bight of 

occupancy.-^. 21. eub-s. 2 of Act VIII of 1S85. is expressly relros- 
Declive. aud applies to suits pending at the date of the commencemeDt of 
that Act. TUPSKE Sing V. RaMSAKAN KOl'Kl, 15 C. 376 (F.B.) 

tai Ss 20 21 —Sui's pendiJig nMi>ne Act enmeinto force—Suit for ejectment— 
Acquisition of right of occupancy.—S ‘21 of tbo Bengal reoaocy Act 
applies to su-ts pending at the time tbe Act came into force, vir.. 1st 
November 1885, which bad not then resulted lu a decree. In a suit insti¬ 
tuted on tbo 8 th October 1885, to eject ibc defvndanls alter notice lo quit 
itwa'held ibit. although the dolendant had held the Und from wbicb it 
wa«. sought to eject him for less than 12 years, and therefore would not. 
if the Bcoeal R^nt Act VIII of 1869 had bcCQ applicable, have acquired a 
right of occupancy, let the efiect of ss. 20 and 21 of the Bengal TenaDcy 
Act was to give him a right of occupancy, and therefore ho could do. be 
ejected, JOGESSUB Das v. AlSANl KOYBURTO. 14 C 553 
f31 S bZ—Established usaqe, Meaning of.—Tbo words “ established usage in 
s 53 of the Bengal Tenancy A- t. 1386. do not refer to a practice pt^yioiis- 
Iv prevailing between the landlord and his tenant, but to the established 
usage ol tbep'ifg vD^i lu which iho holding ii Nituato. Hira LAL UAS v. 
MOTHUUA MOHUN ROY CHOWDHUY. 15 C. 714 


(5) 

16) 

(7) 


( 4 ) Ss 61, 62-Deposif of rent-Rtvino of order receiving deposit of rtnl.- 
^ When under 61 and 62 of the Bengal Tenaucy Act a deposit of rent is 
made by a tenant, and the Court grants him a receipt, the zammdat 
has no right to come in and be heard in the matter, there being no ma- 
cbioery whatsoever provided by the Act lor ibe Court to enter into a judi¬ 
cial ennuiry in conaection wiib the matter ol the deposit. As far as the 
uiuiulsconcerni-d. aiur such deposit isinide and receipt granted, the 
Court is functus eftcio. and is not authori/.id to return the money to the 
tenant upon an applicaiion made by the zemindar. The \v.r(1s, the 
full amount of the money then due’m s.()l, and the words the amount 
of rent pwable by the tenant” in s. 62. mean nothing more than 
the words •' what he shall consider the full amount of rent due from him 
At the date of tho tender to the /.amind.ir ” as used in fongal Act VIII 
of 1869 and have no relati<n whatever lo the amount of renc 
due or justly payable by the tenant. In the matter of SiRDHAR ROY. 
IjIRDHAlt ROY V. KAMESWaB SING. 15 C. I 60 
S. 65—See EXECUTION OF DECUEH, 1.5 C- 492 
Ss 74, 179-See ILLEGAL CESS, 15 C. 828. 

q \z^Managtr-Co-sharers- Practice in making applications under s. 93 of 
Jri VIII cf 1865 where the co-sharers hold (.mioKS and complicated shares 
in the proper tv- Xolice.-W’berc a property consisUd of 243 or 

tenure ,60 of wbieb were entered under separate numbers m the Land 
Register of the Collector, oiher portions ol the property being taluks, 
dependent tenure^, and ryoti holdings, and a single applicaiiou is made 
bv twelve of the CO Sharers in such property imany of whom held shares 
in several of tbo tenure'and estates), calling upon the remaiiiiog four 
sharers in the property to show cau.'O why a common manager should not 
1,0 appointed under 6 93 of the Bengal Tenancy Act. tho Court should, 
before granting the application, call upon the applictots to state whether 
all of them are entitled in common lo tho v.trious e-tates and tenures, and, 
if not so entitled, should call upon them to divide themselves into as many 
croups as there are properties held by them m caramon; and in tbo latter 
each group of sbare-bolders should put in separate applications on 
which separate Court-feea should be levied. Tho notice m the case of 
tenutesshould be as provided by s-93 of the Act. and should be of the 
same character and to ibc same cflect as in the ease of estates. In the 

mZur oflhe peltion of FaZEL ALI CHOAVDHRY. FAZEL ALl CHOW- 
DHBY V. AIIDUL MOZIO CHOWDHRY. 14 C. 659 

( 8 ) Sa 93, 143 -Manager, Application for-Appeal—Civil Procedure Code (Act 
' XIV of 1882>, a. 2 —An application under s. 93 of the Bengal Tenancy Act, 
1895. is not a suit between a landlord and tenant within the meaning of 
8 . 143 , and no .ippeal lies from an order rejecting such an application. 
Hussain Bux v. mutookdhabee Lall, 14 0. 312 
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Act V/n of 1885 {Bengal Tenancy}~{Continued). 

{9} S. mih)-^Decree for arrears of rent. Assignment of-Execntion of decree 
y ssignee. Tbe fact, that, au assignment of a decree for arrears of rent 

s 

s. H'i th) an assignee who proceeds to ex^'cntion afterwards : but execu¬ 
tion cannot be refused where, before that Act came into operaion the 

^ by a Court rf execn-ion under s. 232 of 

ROV U C 3S0 CHUNDElt ROY v. JODU NATH 

(10) s. 119 -Suit by third parly claiming rent paid into Court m rent suit, 

:V ?' sfam^i.-A suit by a thud person under 

cl. {3} of s, 149 of the Bengal Ti-nancv Act is not a title suit and need 
not be stamped as such. Per TOTTENHAM, J.—3'Jch suit is in the nature 
ot a suit for an injunction under the Specific Relief Act or else a declara¬ 
tory sun, Jagadamba Devi v. Pkotaf Ghose. 14C. 637 

(11) S. 153~Appeal in rent suu^Appeal from order 01 District Judge.—U eer- 

tatn rent suits, the amount claimed being under Rs. lOO. the questiou was 
rawed as to whether the ptaintifl was entitled to the whole 16 annas of the 
rout or only to a 10 annas shire thereof. Upon this point the first Court 
gave the plaintiff decrees for tbe full a u mat claimed, holdiog that the 
question wis res juaicata. Upon appeal the District Judge held that the 
question was not les judicata, nod remmled the suits for trial on the 
merits The plaintiff preferred a second apnealto the High Court, deld 
that, having regard to the provisions of s. 15.3 of ihe Bengal Tenancy 
Act, no appeal lay, as the question was not one routing to title to land or 
to some interest in land ns between parties having co»;ficang claims 
tiureto. nor was it “a question of the amount of rent annually payable by a 
tenant;' these words lu the section meaning the total amount of rent 
annually piyablo in r^’spect of a bolding, and uot the amount of rent wbioh 
may be payable to any particulir co-sbarer in the property. PRASANNA 

Kumar baner.tee V suinath Das. 15 c. 23i 

of Diitrici Judge m rent suits—Judicial Of/icer.— 
Ihe words * Judicial Olfioer as aloresaid ” as used in the proviso to a. 153 
of the Bengal Tenancy Act have reference lo the “Judicial Officer” 
spoken of id cl, (ft) of that section and to such oflfict r only, and a 
I)i.scnct Judge has no power to revise decrees or orders passed by a District 
Judge. Additional Judge, or Subordinate Judge, referiei to iu cl. (a) 

of the section Sank.VKMANI DEBYA v. MathURA DHUPINI. 15 C. 
32 /. 


(13) s. 153-Sne appeal-Second APPEAL, is C- I 07 . 

(14) 5. 158 -hHdents cf tenancy. Application to detirmine—Validity of lease—Act 

aL of 1858, s. 18— Lepse granted by guardian of minor's property for term 
exceeaing rive pears without sanction of Court, Effect o/.—In a proceeding 
uuoer s. 158 of the Bengal Tenancy Act (Act VllI of 1885i, it is open to 
^ ?<i'^i'iOuer. if he acknowledges the opposite party to be a tenant, to dis- 
pute the validity nf the lease under which he alleges be is bolding, and 
e Court is bouno to g-) into and decide that question if raised. A lease 
granted by a guardian of minor’s property who ha.s obtained a certificate 
under Act XL uf 1853 for a term exceeding five years without the sane- 
non required by s. 18 of that Act is invalid. BHUPENDRO NARAYAN 
DuTT V. Nemve CHAND MuNDUL, 15 C. 627 

(15) S. lli~Act creating new rights, Effect of-Application for execution.-Tho 

provision of an Act which creates anew right cannot, in the absence of 
express legi.slation, or direct implication have a retrospective effect. Held, 
accordii gjy, that a judgment.deotor’s right under s. 174 of the BvDgal 
lenancy Act to set aside a sale did uot avail where the sale w.is held in 

pursuance of a decree, the execution whereof had been applied for before 

that Act came into operation. LaL MoHUN MUKERJEE v. JOGENDRA 

CHUNDER Roy : BONOMALI CHUNDER GHOSAL V. RBMKALI DUTT, 14 
C. 636 (F.B.) 


of—Jurisdiction —/Ippficflfion under s. 622 of the 
Cifu Procedure Code.—The deposit under s. 174 of the Tenancy Act must 
be of such a nature as to be at once payable to the parties, and a Court has 
no power to set aside a .sale under that section unle«s the judgment- 
debtor has complied strictly with its provisions. RAHIM BUX v. NUNDO 
LaL GOSSAWI, 14 C. 321 
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Act vm of 1885 {Bengal Tenancy)—{Concluded). 


(17) s. 174 Execution applied for after passintj ol Acl VIII of iPHo. decrre being 

' ' ,,raious loll. AclAcl. VIII of Wm - 

A 'sile in exPCiiMon of a decree parsed under Bengal Act VIII of 1609. 

Pxccnt.on hav,u« Ue. applied for after Act VllI of iMflS 

force, cannot be set aMde under s. 174 of the latter Act. U/IU ALT %• 

RAM KONAL SlIMTV. 15 C. 38} ^ •” 

(18) S ITi — Jud'/w»e«( rfebfor, Meanmu nf.—The wor) judement-debtor as 

^ iHed in « •, 74 of Ac^ VUl of does nnunclade a transferee or avsiRtiee 

from a judgment-debtor, hu' must be construe 1-^tnctlr a< ref rnne to a 
judgment-debtor alone. Ra.iBNDKO NaHAIN K()^ v. PHL DV MONDUL. 

15 C. 48-2 

(19) S. 178-See RIGHT OF CK Ct’PANCY. 14 C. 621. 

(20) S. 184 and $ch. III. port I. art. 3-Occupancy ,1 

Tbe suit mennoned m s. I8l and sch. III. part 1. art. 3 of 
Tenancy Act. 1985, meansa suit by au occupaucy rajyat as such, that 1 
an occupancy raiyat claiming a right of occupancy as 
CnUNDER KISHORR DRY alias MUKHOUI DLY V, Raj KiSHOR 
MOZUMDAR. 15 C. 450 "■ 

/an <; ^{i(^-Co.shar(rs. Suit by-Parlies -S. m ol Ihc Bengal Tenancy Act 
applies only to such matters as a landlord is. under the Act, authorised or 
req^uired Jdo; there is nothing in that Act which requires or authorize-^ 
aTndlord to sue thereunder for arrears of rent. One 0 severa join 

'landlords is oompetont to sne lor the US,‘'e'*" 

making bia co- 9 barers parties to the suit. PREM Ch.sND NUSKUR v. 

MOKSHODA Dew, 14 c. 201 ••• 

n-o) Q yaa-Suitior rent-Co sharers. Suit by-Joint undivided estate-Juris- 

^ ^ / Pro CoJ. (Acf XIV of 18«‘2). s. 622 -A D.stnot 

She a rent suit, hold thU s. 1-9 of the Bengal Tenancy Act probi^bit 
ed the Court from entertaining the suit in the form m which it had been 
framed and therefore dismissed the suit. Field, on an application und r 
8 6'>-2 of the Civ. Pro. Code to have the judgment of the District Judge 
set a’side that the District Judge bad acted in the exercise of bi8 
tion illegally inasmuch as s. 188 bad no application to the 03 * 0 , and that 
hr<l"r''on 'nlu^ PB SOI. OBide. JUGOOIIUNDHV PATTUCK V. JADU 

GHOSB ALKUSHI. 15 C- 47 

a^trespasser. RaMJAN'EE BiheE v. AUOO BepareE. 15 C. 317 

Act IX of 1887 {Provincial Small Cause Courtsi. 

(1) See SMALL CAUSE COURT. MOFUBSIL, 15 C. 833- 
191 1 6 7 and 9-Sce ASSESSMENT. 14 C. 67. 

(3 Bcb. ll.’ols. 2. 41. 42. 44-Sce SMALL CAUSE COURT. MOFUS81L 15 C. 713. 

(4) Sch. II. els. 7 and 8-See SMALL CAUSE COURT. MOFUSSIL 15 C. 174. 

(5) Sch. II. cl. 38-Ecc SMALL CAUSE COURT. MOFUSSIL. 15 C. 164. 

2.—Bengal Acts. 

Act VII of 1868 {Bengal Land Revenue Sales). 

See SALE FOR ARREARS OF REVENUE. 14 C. 440. 

Act VllI ol 1869 {Bengal Landlord and Tenant.Procedure). 

(1) 8. 14—SeoKABULlAT, 14 C. 99. 

(9) Ba 22 . 52 —Sec Ejectment, 14 C. 33. . . 

(31 S 21 —Limitation—Suit for possession—Question of iiife.—Where the plaintifi 
' alleged that he was the holder of a jote under the defendant by whom he 
had^een forcibly disposseesed. and sued for a declaration 
for recovery of poescssion, claiming a right of occupancy, and the defend¬ 
ant, while admitting that tbeplaintifl hadfor one or two been a 

tenant of a small portion of the land m suit, denied ‘f JJ® 

remainder, or that be had acquired a right of occupancy; Beld, that the 
suit was one to try a bona fide question ol title, and that it was not 
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ici Mil of 1869 {Bengal Landlord and Tenant Procedure]—[Concluded), 

barred by one year’s limitation under s. 27 of Beng. Act VIII of 1S69 
but was maintaiuablo within U years fr^m the date of the cause of 
action. Basarut An v. ALTAF HOSSAIS, 14 C. 624 

(4) Bs. 34, 59, 61 and 65—See SALE FOR ARREAR.S OF RENT, 14 C. 14, 

(5) S. ItB-Kxecultonofdecree—Suitforrentnolbrought under Beng. ActVIU 

oj 1869—Decree oj Court of foreign Slate—Cw. Pro. Code, 1882, 
s. 431—The law of limitation applicable to the execution 
of a decree of the Civil Court ofCooch Behar, for reot for a sum under 
Rs. 500 in a suit not brought under the Rent Act, is by s. 434 of the Civ. 
Pro. Code, which gives the Courts in British India power to execute 
decrees piSH’d by the Courts of a foreign State, s. 5« of Beng. Act VIU 
of 1869. That section is not confined to suits brought under that Act. 

In the matter of the petition of UUKUM CHAND aswal. Hukum Chand 

ASWAL V. GYANENDER CHUNDER LAHIRI, 14 C. 670 

(6) S. 58—See EXECUTION OF DECREE, 14 C. 385. 

(7) S. 109—See ArrEAL—SECOND APPEAL, 15 C. 107. 

■4ct IX of 1871 (Howrah Bridge). 

S. 27—See Notice, 15 C. 259. 

Act Vlll of 1876 (Bengal Estates Partition), 

8. 31—See JURISDICTION, 15 C. 198. 

Act VII of 1878 (Bengal Excise], 

S.s. 4, 11, 29, 32—See ACT III OF 1880 (CANTONMENTS), 15 C. 452. 

Act VII of 1880 (Bengal Public Demands Recovery). 

(1) Ss, 2, 8, 10, 19 Bengal Act VII of 1868, s. 2—Safe for arrears of Road Cess 
—Suit to set aside sale—Ground for setting aside sale under certificate— 
Act XI of 1869, s. 33 -Cju. Pro. Code, ss. 290, 311, 312.—Neither 
the provisions of s. 33 of Act XI of 1859. nor those of s. 2. Beng. Act 
VII of 1868, afiect the jurisdiction of the Civil Court to entertain a suit 
to set aside a sale under a certificate on any of the following grounds 
namely, that no arrears were due at all. that no notice was served iil 
accordance with the provisions of Beng. Act VII of 1880. or that the 
provisions of s. 290 of the Civ. Pro. Code were infringed. The 
words " in respect of sales in execution of decrees ” in s. 19 of Beng. Act 
VII of 1880. do not include any proceedings instituted after the sale for 
setting It aside. Ss. 311 and 312 therefore of the Civ. Pro. Code do 
not apply to sales under a certificate. The infringement of the provisions 
of 8. 290 of the Civ. Pro. Code is not a mere irregularity, but it vitiites 
the s&k—BakshiNand Kishore v. Malak Chand, I L R. 7 a)\ 289 
The provision in s. 8 of Beng. Act VII of 1080. as to the certificate be¬ 
coming absolute and acquiring the force and effect of a final decree, does 
not come into operation unless ibe notice required by s. 10 is actually 
served. Tho only remedy of a judgment where property has been sold in 
execution of a certificate issued under Beng. Act VII of 1880, and who 
has sustained substantial injury by reason of a material irregularity in 
publisbiDg or conducting the sale, is by way of an appeal under s. 2 of 
Beng. Act VII of 1868. The effect of s. 2 of Beng. Act VII of 1880 is that 
Act XI 01 1859, and Beng. Act VII of 1868, and Beng. Act VII of 1880, 
are to be considered as if the provisions contained in them were contained 

iQ one Act so far as such construction is consistent with the tenor of the 
last mentioned Act. By the force therefore of s. 2 of the Act of 1880. the 
provisions of s. 2 of the Act of 1868 became applicable to a sale under an 
execution issued upon a certificate made under the Act of 1880. Bengal 

recovery of all kinds of public demands, 
and therefore applies to cases of road or other public cesses. SADHO- 
SARAN SINGH v. PaNCHDEO LAL, 14 C. 1 

S. 19~CerUficate Procediire-Civil Procedure Code (Act XIV of 1882), 
w. ollj 312. A suit will lie io a Civil Court to set aside a sale held under 
Beng. Act VII ot 1880, where the sale proclamation is issued against the 
whole sixteen annas of tho estate, but a sale held only of a portion thereof. 
Ihe effect of s. 19 of that Act is, that it relates to the practice and proce¬ 
dure in respect of sales, that is, to the practice and procedure of executing 
Courts in the carrying out of sales. RAM LOQAN OJHA v. BhAWANI 
OJHA, 14 0. 9 
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Act IX of 1880 {Bengal Road Cess'. 

Ss 50 -'!\-Cpsses-Reni-free Jan(h-Nolice.-V]n\oiiSs «ue6 to recover arrcar.^ o! 
road and public works ceases on account of certain rent-free land. claimioR 
double the amount under s. 68 of the Cess Act (Beng. Act IX of 1880). 
It was found that no notice of the valuation had been published as requir¬ 
ed by 8. 52 of the Act. <acd it was held by the lower Court that the pl^'ntifl 
was therefore not entitled to recover double the amount under a 58. It 
was then contended that, he w.as at any rate entitled to recover the amount 
of the cesses with interest under s. 62- Held that the latter section did not 
give the holder of the e^tate or tenure a right to recover the cesses 
payable under s. 56 before publication of notice, and that the plaiotifi 
was therefore not entitled to adecree. and that hi«suit must be a«^raisscd. 
RASH BEHARI MUKER.JEE v. PlTAMBORf CHOWDHRAM. 15 C. 237 .. 

Actionable Claim. 

See TRANSFER OF PROPERTY ACT {IV OF 1882). 14 C. 241 ; 15 C. 436. 

Additional Evidence. . ^ 

In Appellate Court. See Civ. PRO. CODE (ACT XIV OF 1882). 15 C. i65. 


Adjustment. 

See DECREE, 14 C. 376. 

Administration Decree. 

See Civ. PRO. Code (ACT XIV of 1832). 15 C. 202. 

Admission. 

See Guardian AND Minor, i5 C. S. 

Adverse Possession. 

See Limitation, 14 C. 323; H C. 610 ; 14 C- 674. 
See possession, 14 c. 692. 


Affidavit. 

See False evidence, 14 C. 653. 


Agent. 

See Limitation act (XV of iS77). 14 C. 25C. 

Agreement. 

See BIGHTOF OCCUI’ANCV. 14 C. 021. 


Air. 

Right to. See EASEMENT. 14 C, 639. 
Alienation. 

See GHATWALI TENURE, 15 C. 471. 

Alternative Relief. 

Bee PRACTICE, 15 C. 211- 

Animats /era nafura. 

See FISHERY, 15 C. 388 ; 15 C. 402. 

Appeal. 

1. —GENERAL, 

2 . —Second appeal. 

3. —To Pbivy council. 


t.—General. 


m Aiiachment-Objection to attachment bviudgment-deblor on behalf of olhera 
' ' -Order against decree-holder^Civ. Pro. Code {Act XIV of 1882), 
3 s. 244, 278, 279, 260. 261. 282, 283.“Where a judgment-debtor 
claims property v/bicb is the subject-matter of attachment, either 
on his own account as bis own property, under whatever right, or as 
the representative of third parties in which capacity be has been sued, the 
queptioD between him and the attaching creditor is properly one between 
the parties to the suit under s, 244 of the Code of Civil Procedure, But 
where the judgment-debtor raises the claim or objection on behalf of third 
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AppeaJ—I—General—{Concluded). 

pieties who are not represented before the Court, the order passed thereon 
must bo ^e^(arde(l as <ao order under s. 280 of the Code, and the only mode 
in which that order can be contested is in a regular suit as provided by 
H. 288- In execution of a dccres against a judginent debtor in his private 
raoicity the judgment creditor attached certain property. Thereupon the 
judgmcnt-debior objected that the property at'ached had been dedicated by 
him sometime previous as loakf under a registered wnkfnamah, and that 
b.^ was only in possession as mulwali under the deed. The lower Court 
found that thadocument created a valid wakf, and allowed the objection 
and released the property from attachment. The iudgment-creditrt appeal¬ 
ed. At the houing of the appeal it was contended that no appeal lay, 
inasmuch as the order was one under s. 280 ol the Civ. Pro. Code. 
On behalf of the judgment-creditor It was contended that the order was 
one under s. 214, an 1 was thus appealable, fiefd that the order was one 
under s. 280, and that no appeal lay. the remedy of the judgment-creditor 
being by wav of a regular suit as provided by s. 288. ROOP LALL Dass 

V. BEKANI MEAH ; JIOHINER JIOHUN ROY V. BEKANI MBAH. 15 C. 437 
= 12 Ind. JuF. 460 

• • 4 

(2) In Criminal Case—Cattle Trespass Act (2 of 1871). s. 22—Compensation for 

stiisitre o/cifi/e.—No appeii lies from an order under s. 22 of Act 
T of 1871, awarding compensation for illegal seizure of cattle. Dhiku v. 
Deno N ^TH Deb alias Dinu. 16 G. 712 

(3) See ACT XVII OF 1875 (BURMAH COURTS', 14 C. 351. 

(4) See ACT VIII OP 1885 (BENGAL Tbn.ANCY), 14 C 312; 15 C. 231. 

(5) See Limitation act (XV of 1877), 14 C. 26; 15 C. 242. 

- 2.— Second Appeal. 

(1) New point—Discretion of Court.-Oa second appealthe appellant should not be 

allowed to raise an entirely new point if it i* one for the right determina¬ 
tion of which it is necessary to.go into evidence which has not been pro¬ 
duced in the lower Courts, or unless it is a pure point of law going to the 
question of the jurisdiclion of the lower Courts and capable of being deter¬ 
mined without the c mnderation of any evidence other than that on the 
record, and even if it falls within the above exception it is purely discre¬ 
tionary with the Court whether to consider it or not. FAKIR CHAND 
AUDHIKARI v ANUNDA CHUNDER BHUTTACHAR.1I, 14 C- 586 

(2) Rent suU-Bengal Act, VIII of 1869. s. 102 -Bengal Tenancy Act (VIII of 1885), 

s. I5i— General Clauses Act, I of 1863, s. 6.—The word “ proceedings,” in 
B. 6 of Act I of 1868, a* applied to a .suit, means the suit as an entirety 
that is, down to the final dc<'‘ree- A second appeal, therefore, to the High 
Court on a question of the amount due as tent, will not lie when the suit 
was institmed previous to the passing of Act VIII of 1885, although the 
judgment in the suit was delivered, and the first appeal therefrom beard, 
subsfqucnlly to the pascing of that Act. SiTGHURl v. MUJIDAN, 15 C. 
107 

(3) See Practice, is C. 706. 

(4) See REVIEW, 15 C. 432. 

- 3.—To Privy Council. 

Security for verformance of order to t- • made 6y Her Majesty in Couneil—Civ. 
Pro- Code, 1882, s 608 — Refusal of order staying execution where 
decree was not yet appealed to the Privy Council, but leave to appeal from 
interlocutory ordns in execution granted—Intimation to Court below—A. 
party to a suit in an Aonellate Court, v7ho had obtained leave to appeal 
from its dpcree to Her Majesty in Council, petitioned for the order of the 
latter staying execution of interlocutory orders made in execution of such 
decree, and directing payment by the petitionee tothe opposite pitlyof 
large suras without security taken foe their repayment in the event of the 
decr®^ being reversed. This accomnanied ^ petition for special leave to 
appeal against those orders. The latter was granted, but it not being 
competent to the Judicial Committee to make any order as to the stay of 
execution, an intimation was made by it to the Court below that it ap¬ 
peared to be the reasonable course that the opposite party should not, 
pending the appeal, be put into possession of the large sums in dispute. 
That intimation being made, the petitioner might apply to the Court below 
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Appeal—3—To Privy Council—iCoytcluded). 

for tbo due spcnriJv of all money paid into ihe ireas'Ury in obedience to 
the decree. INDER KUMAIU v. JaITAL KUMAIU. 14 C. 290 (P C.) M 
l.A. 1 = 4 P.C J. 757 = Rn(ique and Jacksou's P.C. No. 94 

Appellate Court. 

See Civil pkocbdurk Code iact Xiv of 1832), 15 C. 766- 

Application. 

(1) Against claimant re.sistlng execution—S lC EXECUTION Oi DECREE, 14 

0.234. 

(2) By person not party to suit—Sec MiNAGEMENT. 15 C. 263. 

t3) Execution-See ACT VllI OF 1885 (BENGAL TENANCY!, 14 C. G3C. 

(4) For assessment oI mesne profits—See LIMITATION ACT iXV 01 18771, 
14 C, 60 

15} To se’.l altichcd properly subject to a morlgagc-Stc LLMITATION .ACT 
(XY OF 1677). 15 G. 363. 

Apportionment. 

See Land Acguisinos Act (X of 1370), u C- 749. 

Arream of Rent. 

(1) See DECLAR.ITOUY decree. 11 C. 536. 

(2) See EJECTMENT. 14 C. 3.1. 

(3) See ILXECUTION OF DECREE. 15 C. 492. 

Arrest Before Judgment. 

SecurUv for ptriiOn<d apf-enrance of delendant-Civ. Pro. Code {Act XIV of 1882), 
sV 477 479-Boua Me suU.-A. suit was mstiiuted against the master of 
a veesol for repairs done to bis vcsel and for hire of a dock m which the 
v.sEcl had been. The mister beine abont to leave the jnrisdietioo ol the 
Court with hi 3 vessel, the plaintias, under 9, 477 of the Code of Civil 
Procedure, applied lor an order that the defendant should give seenrit, lor 
his appeatLuce to answer an) decree that might bo passed against him arid 
Z rnirwas issued calline on him to show cause why such security should 
not be luriiisbed. The oelenoaut showed cause, aud alleged that the 
amount elaimed for the repairs was exoess.vc that the repairs were badly 
done ibai the plaintiffs were noiontitleo to dock hire, and that some of 
ibe repairs charged for Lad not been executtd. He further counterclaimed 
for a large sum for demurrage owing to the detent|on of bis vesse 
and damigeft caused to it by the wrongful act of the plaintiffs. It 
was coiucndcd that. a. the claim w.s oi, a conicsted account which 
«u the face of it was stated, but unsettled, on the principal of the 
English auihoritu 3. the plaintifla were not entitled to the order asked 
for It was further contended that the suit waa not a bona fide one, 
but brought merely har.ass to the defendant, and that for this reason 
securiiy should not be ordered to he given. It was not disputed that the 
defendant bad no domicile in tbiscoumry, and that he was shortly leaving 
in hH vessel in the ordinary course of his busmens. The Court found the 
pUiut.ffs were undoubieuly entitled to recover some amount on account of 
renairs and that the mere fact that the plainnfia added on to such a claim 
one of a disputable character did not go to show that the suit was not a 
bona fide one. tleld. that there \v no authority lor saying that the prm- 
cioles applied in England to the granting of writs ne exeat regtui should be 
annlied in this country: and that the Court can only look to the 
nrovisions of the Code of Civil Procedure; that when a person comes 
on business to tbi.s country in which he has no property or domicRe, and 
fluiers into a contract with a porsouiodo work m oouuecUon wuh that 
business aud which must be done before he leaves the country, and it is 
knowu he ioteuds to leave as soon as the work is completed, there is an 
implied unoeratanding, if the work was done on bis credit, that it should 
bo paid for before be leaves Bela, also, that the case fell within the pto- 
visione of s. 477 of the Code, and that the defend-ioi should furnish 

security for bis appearance while the suit was pending within a week'.in 

terms of s. 479, such security to be for the amount of the claim. 
PBOBODE CHUNDEH MULLICK v. DOWBY. 14 0. 695 
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Assam. 

Law in— See RIGHT OF OCCUrAXCY, 15 C. 100. 

Assam Land and Revenue Regulation {lof 1886). 

S. 59 Rent .^uil—-Su.it for arrears due before Regulation catne into force —Id a 
suit for the recovery of arrears of real; accrued due before the Assam Laud 
and Revenue Regulation of 1886 came into force, which was iostitutod on 
the 7th of July 1886, where it appeared that the plaintiff’s name bad been 
previously registered, but that the Chief Commissioner bad issued no 
notification under s. 48 of the Regulation directing that the registers then 
in existence should be deemed to be registers prepared under s. 59 of the 
Regulation, and that the ptaintifi's name bad not been registered under the 
last*mentioneu section ; Reid, that s. 59 applies to reut accruing due after 
tbe Regulation came into force, and not to rent already due on the date 
on which it came into force, and that therefore the suit was maintainable. 

Brojo Nath Chowdhrv v. birmoni Singh Monipuri. 15 0. 227 ... 

Assessment, 

(1) Of re-formed land after diluviation—Act IX of 1847. ss. 1. 6, 7 and 9, 
Effect of—Jurisdiction of Board of Revenue, Its extent—Civil Court, Rower 
of—Survey Maps, their evidentiary value.—^Whero on inspection of a 
survey map, and after its comparison with a lormer lhak map, the Board 
of Revenue assessed certain land as alluvial increment, which, however, 
the Civil Court in a suit against tbe order of tbe Board, found upon further 
evidence to be a re formation on the original site of a permanently-settled 
estate, in respect whereof the plaintifi had all along paid revenue without 
abatement: Held, that the land was not liable to freah assessment, under 
the provisions of s. 6 of Act IX of 1847, nor was the comparison of the two 
maps by the Revenue Officer conclusive 00 tbe question of addition to the 
estate—Hcld, also, (Miiter, J., dissenting) that the order of the Board of 
Revenue fixing tbe land with liability to assessment was not final, and 
could be set aside by the Civil Court as ultra vires—Held, by the majority 
of the Pull Bench, that the language ofs. 9 was not such as would prohi¬ 
bit the present suit; and unless the meaning were clear, its operation 
should be limited to suits lor damages on account of anything done in 
good faith ; for instance, in a case of ouster under s. 1—Beld, [Mitler, 
J., dissenting) —S. 1 of Act IX of 1847 repealed everything in the 
Regulations which enacted by what efiicera and how the question of liabi¬ 
lity to assessment should be tried, and tberef..rG took away from Collectors 
acd Boards of Revenue tbe power of giving any binding decision on tbe 
point. Held also (Aiiiif?-, J., dissewfing) that the efiect of the words 
"shall le final.” in s. 6 was to make tbe assessment fioal in every case in 
which there was jurisdiction to assess, but to leave it open to tbe Civil 
Court to inquire in each case whether there was such jurisdiction, or 
whether the lands assessed were liable to assessment. Per Mitter, J.— 
Section 1 has not abolished the judicial functions of tbe Revenue Authori¬ 
ties under Regulation 11 of 1881 ; all that has been abolished by that sec¬ 
tion are the tribunals constituted by Regulation III of 1828. Per MitUr, J. 
• The proceedings of the Revenue Authorities under s. 6 embrace an 
inquiry upon two questions, vie., the question of the liability to assess¬ 
ment and the rate of assessment, and under the express wording of the 
section the finality attaches to the whole order of the Budder Board of 
Revenue. FAHAMIDNANNISSA BEGUM v. THE SECRETARY OF STATE 

FOR INDIA IN Council, 14 c. 67 1 F,B.) 

See Limitation 14 C- 323. 

Assignee. 

(1) See Act VIII op 1885 (Bengal Tenancy), u C. 380. 

(2) See Execution of Decree. 15 C. 446. 

Assignee of Trustee, 

See Limitation act {XV of 1877), 15 C. 703. 

Attached Property. 

See MUNSIF, 16 C. 104. 

Attaching Creditor. 

See Practice, u C. 374. 
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Attachment. 

( 1 ) Civ. Pro. Code, s. 266 - Property held by judgvienl-debtor in i^ustjor 
a epecMic purpose-Attempt to attach surplus after 
-Neither the whole corpus, nor any specific portion oJ the corpus, 
of an estate in the hands of a trustee who is a jadgmeot-debtot is feoaer- 
ed liable to attachment in exe mtioo of the decree against him. because a 
surplus of income is in bis bands for his own benefit after due performance 

ofthetrusisinordoessuchcjrpus. oranypirtofit. come, for ihat rea¬ 
son. within the meaning of s. 266 of the Code of CtvU 
only authorizes the attachment of property over which 
debtor has a disposing pmer cxoro.sable for his own benefit Where a 
trust had been created for specific purpose. «i2 . the performance of religi¬ 
ous and other duties, and the trustee hid duly appointed anotb« trustee 
iu his place, the latter being entitle 1 to hold the trust esiate^ 
a decree having been made agiinst th i trustee pjrsoailly. the corpu> of 
the trust estate couH mtha soldtisatisfy the clann of 
creditor, nor could any specific ponion of the c .rpus of the 
out of the hands of the trustee on the grouad that there was. or might bo, 
a margin of profit coming to him poisonally after the performance of the 
trusts. Bell also, that iu a suit in whico all tb-. \\ 

not before theCourt there coull oi ■•> decision as to ''“® 
trusts, noras to whether any surplus prihis of thi trust estates "^Id. or 

would not. after the parlo-minci of thj "l 5 q 

SOiially. BISHEN CH.\SD BAS.\WAT V. NaDIB HOSSKIN. 15 C. diJ 

(P C )-15 I« A. 1= li Ind. Joe. 170»5 I .C J. 

14 c m 

si: coo.X.V 0. H C. en : ,4 C. C3I... 

C. 202 : 15 C. 771. _ , - ^ 

(5) Set tlXECUTION OK DRCttEB. H C. 121: 15 C. dil ; lo C. 762 
iG) Sea Transfer OF proi'erty aot {iv of I 6821 . 1-1 C. 24i. 

Attempt. 

See SENTENCE. H C. 357. 

Attorney’s Lien. 

See PBACTICB. 14 C. 374. 

Auction Purchaser. 

(1) Sec Limitation act (XV ok 1377). 15 G- 703 

(2) Sec LIS Pendens, is C. 94. 

(3) See ReB JUDICATA, 14 c. 401. 

^’"llUaal praflu»-Poli« office,-au„. Duly ol-Cr,m. Pro C^d, [Act X of 

Kiajjat g.^GA.—The practiccofloavmg to the Poheetbe decision 

a, to tbe'Kufficioncy of bail when bail has been ordered by the Court ie con- 
trarv to 1 iw Thc duty of deciding as to Ha sufficiency or otherwise is with 
theCourt itself and not with the Police. M. the complainant, on the 
inih November 1887. made an application to thc Deputy Magistrate, 
Oder e 520 A of the Crim. Pro. Code, for the postponement of 
his case'against G. to enable him to apply to the High Court under s. 626 
lor a transfer of the case from the file of the Deputy Magiatraic to that of 
another officer On the same date toe Deputy Magistrate refused the 
application, and proceeded with the case, acquiuing G. Held, having 
reeard to the words “the Court shall exercise, etc.. ins.52(> A. the order 
of the Deputy Magislrate of the 1‘Jtb November refusing to grant the 
anoUcation was illegal. QUEEN-RMPRESS ON TBE PROSECUTION OF 
PALAKDHAR! MAHTON V. GAYITKY PROBUNNO GHOSAL, 15 C. 456 ... 

Balance Sheet. 

See STAMP ACT (T OF 1879). 15 C. 162. 
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Basis of Decision. 

See Pleadings, u C. 801. 

Benami Lease. 

See SALE, 15 C. 350. 

Benami Transaction. 

SCO Evidence, is g. 20. 

Benami Transfers. 

See SALE FOR ARREARS OF REVENUE. 14 C. 109. 

Board of Revenue. 

See Assessment, uC. 67 . 

Bona fide Suit. 

800 ARREST BEFORE JUDGMENT, 14 C. 695. 

Brother's Daughter's Son, 

Seo Hindu Law-Inheritance, 15 C. 780. 

Burden of Proof. 

(1) Revenue Sale Law—Act XI of 1859, s. 37—Purc/tasers of estate sold at auction, 

Rights o/.—The onus of proving that uoder-teoures in a taluk sold at a 
revenue sale under Act XI of 1859 fall under any of the exceptions to b. 37 
of that Act is on the person alleging the under-tenures to be within such 
exceptions. RaSH BEHARI BOSU v. HaRA MONI DEBYA, 15 C- 555 ... 

( 2 ) Transferability of tenure—Presumption.—There is no presumption that any 

tenure held is not a transferable tenure, and a landlord who sues for khas 
possession on the ground that a tenure sold was not transferable must 
establish his case as an ordinary plaiotiS. DOYA CHAND SHAHA v ANUND 
CHUNDER sen MOZUMDAR, 14 C. 382 

(3) Transferability of tenures.~ln a. s\i\t brought to recover possession of certain 

lands forming part of the patni estate of the plaintifis and constituting 
the ryoti holding of one Mongola Akund, which lands were sold in exe¬ 
cution of a money decree against Mongola Akund, and purchased by 
the defendant, the defendant set up that the tenure held by Mongola 
Akund was of a permanent and transferable nature. Held, that 
the onus of proving the transferability of this tenure was upon the 
defendant. Kripamoyi Dabia v. Durga Gobind Sircar, 15 C. 89 ... 

(4) See Hindu Law—alienation. 15 C, 717, 

(5) Bee 80NTHAL PERGUNNAS SETTLEMENT REGULATION (III OF 1872l.'l5 0. 

765. 

Bustoo Land. 

See Small Cause Court—Mofussil, 15 C. 174. 

Cantonment Magistrate. 

See ACT III OF 1880 (Cantonments), 15 C. 452. 

Carrying on Business. 

See Jurisdiction, 14 c. 266. 

Cause of Action, 

(1) See Civ. Pro. Code (act XIII op 1859), 15 C. 422. 

(2) See Grim. Pro. Code (act X op 188-2), 14 C. 60. 

(3) See Jurisdiction. 14 C. 256. 

(4) See Limitation, 14 C. 323- 

(5) See Limitation act (XV op 1877), 14 0. 256;; 15 M. 51. 

(6) See;MULTIFARIOUSNESS, 14 C. 681. 

Certificate of Administration, 

(1) Act XXyil of 1860— Rival claimants for certificate—frocedure—Trial of 
quesiifins^of title, —In a case of rival claimants to a certificate under 
Act XXVlI of 1860 to the estate of a deceased Mabomedan 
‘'lady, A based his claim on the ground that the deceased was a 
Sunni, and that he being a Sunni was her nearest heir. B's claim was 
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Certificate of Administration— ICoitcluded], 

foundoa on the alteRation that the deceased was a Shiah, and that bo 
being a Shiah had the preferential title. The Jadge declined to receive 
whole of the evidence tendered, and to go into the question of ^tle. On 
appeal the case was remanded to the Judge for determination o'tho ques¬ 
tion whether the deceased was a Sunni or a Shiah and which o. the par¬ 
ties had the preferential title to the certificate, upon the entire evidence. 
Per GHOSE J.—Where the qu-^stion as to right to a certificate is between 

two parties, one of whom, according to certain Riven facts, would be the 

heir and the other a total stranger, tbo«e facts must be gone into and 
determined, although such procedure involves to a certain erent the trial 
of a q uestion of title. Cases distinguished where the question of the title 
to obtain a certificate is raised between one who is undoubtedly a natural 
heir and another who sets up a special title, or between two persons equal¬ 
ly entitled to the succession, but one of whom title upon 

some special grounds. The scope and object of Act XXVII of ISfiOdiscuss- 
ed. ASG.\rREZAv. ABDULHosseIN, 15C. 574 = 13 Ind. Jur. 21 

(2) See ACT XVII OP 1875 IBURMAH COURTS'. 14 C. 351. 

(3) See ACT XXVII OF i860 (SUCCESSION CERTIFICATE!. 15 C- 64. 

f4) See Guardian. 14 C. 55. 

Certificate of Sale. 

See Mortgage— Sale, i5 C. 546. 

Certified Copies. 

See Execution of decree, 14 C. 540. 

Certified Purchaser. 

See SALE FOR ARREARS OF REVENUE. 14 C- 53.3. 

Cesses. 

See ACT IX OF 1880 (BENGAL CESS). 15 C. 237. 

Change of Parlies. 

See Parties. uC. 400. 

Charge. 

(1) See Execution of Decree, 15 C. 492. 

(2) Bee JOINDER OF CHARGES, 14 C. 128. 

(3) See Limitation act ixv of 1877), 14 C. 730 ; 15 C. 66. 

(4) See PENAL CODE (ACT XLV OF 1860), H C. 314. 

(5) See TRANSFER OF PROPERTY ACT (IV OF 1882|, 14 C. 687. 

Charge to Jury. 

Criminal Procedure Code iAct X of 1882). s. 298-Duft, of Judge tohm the jury 
are uncertain as to the ojfence committed-Evidence ixsbelievedtn some parts 
nM(i nccepfed in ol/iers.—A jury, after retiring, returned to the box, and 
after unanimously finding both prisoners not guilty of tbo charges framed 

against them, stated to the Judge that they thought an offence had been 

committed by one ol the prisoners, but were uncertain as to theseetion of 
tbe Penal Code applicable to bis case; the Judge thereupon made over to 
them a copy of the Penal Code. leaving them to decide under what section 
the offence fell. Beld, that he had failed in his duty, and that he should 
have asked the jury what doubts they had as to tbe crime which bad been 
committed, and should have explained to them tbe law and informed 
them what offence the fads would prove against the prisoner if they believ¬ 
ed those f icts. Where the ovidonoe at a trial is in part disbelieved, as to 
which part it is thought that the witnesses had committed perjury, it is 
unsafe to accept the evidence of those witnesses in other parts and to con¬ 
vict tbe prisoner thereunder. JASPATH SINGH V. QuBEN-EMPRESS, 14 

*i C. 164 = 11 Ind. Jut. 254 

Chur Land. 

See LIMITATION, 14 C. 323. 

Civil Court- 

Bee ASSESSMENT. 14 C. 67. 
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CivU Procedure Code {Act Vfi/ of /8S9i. 

(1) S. 7.—See RES JUDICATA. 15 C. 800. 

f2) S. lli-CivU Procedure Code. 1882 , s. 103-/d€n/% of causes of action in 

(wo suits, 7iatwithstnnding difference of relief claimed.-- To a suit, brought 
m 1883. for redemption of a mortgage made in 1853 of villagee in Oudh 
subsequently included in the mortgagee’s talukdari estate and sannad, 
the defence was that the mortgagor having brought a suit in 1864 to re¬ 
deem, and not having appeared at the bearing, in person or by pleader, 
judgment was passed, tbe mortgagee having appeared to defend, against 
the plaintiff under s. 114 of Act VIII of 1859, Held, that, although the 
plaintiff, who had claimed in the prior suit the under-proprietary right in 
virtue of a sub-settlement, claimed in the present suitthesuperiorpro- 
pnolary right, tbo diff. rence in the mode of relief claimed did not affect 
the identitv of the cause of action, which was. in both cases, the refusal 
of the right to redeem ; and that under s. 114 of the Act the judgment of 
18G4 was final, SHANKAK BuksH v. DAYA SHANEAR, 15 C. 422 (P.G.) 

n ^0*^“ l2lQd, Jur, 132 = Rafique and Jackson's 

P.C. No. 100 

i3) S- Qfi4-See Execution op Decree. 15 C. 365. 

(4) S, 378—See REVIEW. 15 C, 432. 

Civil Procedure Code {Act X of 1877}. 

6s. 13 and 43 -866 RES JUDICATA. 15 C. 800. 

Civil Procedure Code {Act XlVofl882t. 

U) S. 2-Sea ACT VEII OF 1885 iBENGVL TENANCY), U C. 3i2. 

(2) S. 10-See CiV. PRO. OODE (ACT ViH OF 1853), 15 C. 422. 

(3) S. 11—See Right of Suit, 15 C. 159 . 

(4) 8^.. 11,318-See POSSESSION, 14C. 644- 

(6) S. 13-See RES JUDICATA, 15 C. 756 ; 15 C. 808- 

(0) Ss. J9. 223, sch. IV, form 1-28—See PlXECUTION OF DECREE, 14 C. 661. 

(7) 8. 25--Seo EXECUTION OP DECREE. 15 C. 177. 

(8) Ss. 27 and 32—See PARTIES. 14 C. 400. 

(9) Ss. 31 and 53—See MlB-JOINDER, 14 C. 436. 

(10) S. 37 —See ACT XVIII OF 1879 (LEGAL PRACTITIONERS). 14 C- 556. 

(U) 8- 43—See ENHANCEMENT. 15 C. 145, 

(12) Ss. 50. 53, suli-3. (d)—See PLAINT. 15 C. 533. 

(13) 8. 100—Bee MINOR, 14 C. 204. 

(14) Ss. 125, 127—See PRACTICE. 14 C. 703. 

(15) Ss. 131, 136—See PRACTICE, 14 C. 768. 

(16) lis. 213, 276, 295 A'hninisti aiion deiree—AUachnent after date of institu- 

Ucnof admvnslrattfn suit under decree o6fai»ied prior to such suit^Injunc- 
Don.—On the 22cd July 1886 one R L. obtained a money decree against 
oo^’n November 1886 P. C. died ; and on the 18th Decem- 

ber 1886 R. L. applied to attach certain properties belonging to the estate 
of bis judgment debtor, which properties were actuallv attached on the 8th 
and 12tb January 1887. On the 2lst December 1886 one S. filed a suit to 
administer ibeesiato of the deceased, and on the 20th January 1887 obtain¬ 
ed the usual administration decree. On the atb May 1887 S. applied for 
an order staying all proceedings taken by R. L. against the estate of P. C. 
am nirectiDg hinj to come in should be thick fit so to do. aod prove his 
claim in the administration suit. Held, that the attachment did not 
create any inlerest in, or charge upr^n, the propertie.s in favour of the 
attaching creditor as against other creditors, and that the order asked for 
ought to be granted. In the matter of the upplicnlton of SOOBUL 
CHUNDER Law. SOOBUL Chunder Law v. Russick Lall MITTBB, 
15 0. 202=l2Ind. Jur. 307 

(17) Ss. 220, 617, 620—See COSTS, 15 C. 507. 

(18) Ss. 223,229-8ee EXECUTION OF DECREE, 15 C. 365. 

• 19) 8. 223 (c)—See EXECUTION OF DECREE, 15 C. 667. 

< 20 ) 8. 232-860 Execution of Decree, 15 c. 446 . 
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£lvii Procedure Code (Act XtV of 1882 )— (Continued). 

(ai) Ss.‘282. 244. 273-Seo EXECUTION OP DECREE, 15 C. 37). 

(22) Sa. 237. 215—Seo EXECUTION OP DECREE. 14 C. 124. 

(23) S. in—Finahly of order—Conpetency of Court.—S. S- brought a suit under 

a mortgage bond, making R S.. a -subsequani incumbrancer, a defendant, 
andobuined a deertefor a ealcof the wholeof the mortgaged premieef^. 
After the decree a compromise was effected between all the parties w\th 
the exception of R. S., hy the toems of which, in consideration of the 
iudgmeat-debcors (mortgagors) undertaking to do certain acts, S. S. Pro¬ 
mised to execute bis deiree wgiinst only a 3 annas 12 dams ehare of the 
mortgaged premises. The jndgmoot-debtors (mortgagora) having failed to 
carryout the compromise. S. S. applied for a sale of the whole of the 
mcrigagod premises, but on the petition of R. S- setting out the terms of 
the compromise to which he was no parly, the Subordinate Judge, by an 
order of the 7tb September 1885. held that under the agreement s. 8 
was entitled to sell only a 3 annas 12 dams share of tho mortgagod pre¬ 
mises, which was accordingly directed to be sold That order was not 
appealed against, but subsequently in March )886. S. S made a fresh 
application for a sale of the remainder of the prcmi.ses. R. S. objeciing- 
Brld that tho order of the 7th September w is one which the Court was 
competent to make under s. 244 of the Code of Civil Procedure, and by 
reason of that order not being appealed it became final. BA8UDEO 

Narain Singh v. ssolo.iy Singh, u C. <5)0 (F.B.) 

(24) 8. 244—See EXECUTION OF DECREE. 14 C. 484. 

(25) 8. 244-See MESNE PROFITS, 14 C- 605. 


Page 


424 


(26) S. 244—See RIGHT OF SUIT, 15 C. 179. 

i27) Ss 244 and 25 S—Judgment-debtor os part-purduiser of n decree. Suit by.— 
HD. and R. D. owned a 6-aniia share in certain decrees. The other 

decree-holders subsequently sold their lO aniia share to H. S. and S-M., 

two of the juJgmeDt-debtors. U. D. and R. D. thou proceedr-d to execute 
the decrees, and iti satisfaction thereof were athwed to receive, upon 
siviDg security under s. 231 of the Code, the full le-annas share of the 
decretal amount from B. S. and S. M.. notwitbsUndiiig tbo objection oi 
the latter on ibe ground of their purchase. Thereupon H. S. and S. M. 
brought a suit for declaration of their right of purchase and the recovery 
of a lO-anna share of the money in the bands of H. D. and R. D. lUto.. 
that the plaintiffs were entitled to the rebel sought for Beld, also, that 
the provisions ot s. 258 of tbo Civ. Prj. Code, did not .affect the suit, 
which was brought not upon the allegation that the decrees were satisfied 
by the plaintiffs'purchase, but. ou thecontrarv. was founded upon the 
proposition '.hat toe decrees were not so satisfied. Held further, that the 
claim was not within the words *' relating to the execution of tbo decree 
in 8 244 of tho Civ. Pro, Code, inasmuch as it did not raise aoy question 
in respect to tbo furtherance of. nr hindrance to or the manner of carry¬ 
ing out the execution of the decrees. HARAOOniND DAS KOItURTO V. 

^ IBSUBIDASI, 15 C. 187 
(28) Ss. 244, 278, 281 — 330 APPEAL, 15 C. 437. 

f29) S 216 —Execution of cross-decrees—J^'itoer of Court Executing decree— 

' ^ fide vUTchoser—Presumfjtion of vafidilp of order for safe.—If aCouriordor- 

ing a stle in execution of a d loree has jurisdiction, a purchaser oi the pro¬ 
perty sold is not bound to inquire into the correctness of the order for 
execution, any more than into the correctness of the judgment upon whiob 
tbe execution issues. Notwithstanding anything in a. 246 of the Code of 
Civil Procedure, be is not bsund to inquire wbother tbe judgment-debtor 
bolds a cross decree of higher amount against tbe decree-holder any more 
than be »a to inquire io an ordinary case, whether the decree, under which 
oxecuiion has issued, has been satisfied or not. These ate questions to be 
determined by the Court issuing execution. Where property, sold m 
execution of a valid decree uoder tbe order of a competent Court, was pur¬ 
chased 6ona fid* for fair value: Beld, that tbe mere existence of a 
cross-decree for a higher amount in favour of tho juiJgment-debtor. without 
aoy question of fraud, would not support a suit by tbe latter egainst the 
purobaser to set aside tbe sale. Rbwa MaHTON v. BAM KIBHBN SlNGB, 
14 C. 18 (P.0.) = 13 I.A. 106=10 Ind. Jur. 428 = 4 Bar. P.C.J. 746 


1157 



GENERAL INDEX. 


Civil Procedure Code { Act XIV of l8S2)’-{Coyitmued). 

(30) S. 253—See SURETY, 15 C. 497, 

(31) 8. 253—See DECREE, 14 C. 376. 

(32) S. 2G6—Sos ATTACHMENT, 15 C. 329. 

(33) 8. 2G6-See TRANSFER OF PROPERTY ACT {IV OF 1892), 14 C. 241, 

(34) Ss. 276. 295“C(am to ra(ea6ie under s. 295—Srtie pending 

attachment ~A ciaim under s. 295 of the Civ. Pro, Code is not enforceable 
as an aUacbinent against which an assignment is rendered void by the 
provisions of s. 276. In June 1883, A.B. and C. obtained separate money 
decrees against, amongst others. T, as executor under the will of his father. 
Sometime in 1884 B attached the whole of the testator’s properties in 
execution of his decree, and A and C. applied for rateable shares in the 
sale proceeds. On the 2nd June 1894 the parties came to an arrangement 
by which it was agreed that B's claims should be satisfied by means of all 
the attached properties with the exception of one, which should be leftfree 
for the benefit of the other judgment-creditors- By a deed, dated the 16th 
June, but which was found to have been actually executed on the 17th, 
T conveyed this property to A.-, and on the I7th June all the other 
attached, properties were sold in execution of B’s decree ; and on the same 
day B put in an application for the removal of his attachment from this 
property. D, another decree-holder, on the 16th June applied to be includ¬ 
ed in the rateable distribution of the properties attached by B ; and on 
the 30th June D. attacbe.'I the property sold to A. in execution of his 
decree. preferred a claim to the property, which was disallowed ; and 
4. thereupon brought a suit to establish herrigbtto iton the ground infer 
alia that B s attachment had ceased to exist on the date of her purchase, 
and that the sale was a valid one Held, that the sale to A- was valid 
asagainstB. DURGA CHURN ROY CHOWDHRY v. ilONMOHINI DASI. 
15 C. 771. 

(35) S. iiS—Claim to property directed to be soli under a mortgage decree — 

4«ad{me?ir.—Proceedings by way of claim under s. 278 of the Civ. Pro. 
bode are applicable only to cases of money decrees where property has 
been attached, and not to claims preferred to properties directed to be 
sold under mortgage decrees. In the matter of Deefholts. DeeFHOLTS 
V. Peters, 14 C 63i 

(36) Ss- 278. 280. 293—See Llmitation ACT (XV OP 1877), 15 C. 521. 

(37) S. 2Q0-^Attachment — Wakf—Trust property —Jurisdiction of Court under 

s. 280. Code o! Ciutl Procedure.—Tiie question to be determined under 
s. 280 of the Civ. Pro. Code is the question of possession ; the words 
“ possession of the judgment-debtor or of some person in trust for him” 
refer to cases in which the possession of aclaimant as atrustee is of such a 
chsiracior as to be really the possession of the debtor, and not to cases in 
•which very intricate questions of law may arise as to whether or not valid 
trusts may result io particular instances. In the matter of the petition of 

Hamid Bakhut Mozumdar. Hamid Bakhut Mozumdar v 
BUKTEAR.CHAND MaHTO, 14C. 617 

(38) Ss. 280-283—See LIMITATION ACT (XV OP 1877), 15 C. 674. 

(39) S. 283-896 WUNSIF, 15 C. 104. 

(40) 8s. 290, 311, 312—866 ACT VII OF 1880 (BENGAL PUBLIC DEMANDS 

RECOVERY), 14 C. 1; 14 C. 9. 

(41) S. 311— Any person whose immoveable property has been sold " Interpreta- 

words any person whose immovable property has been 
^ 311, are sufficiently wide to include a person who is neither 
the decres holder, nor the judgment debtor, nor the auction-purchaser ; 

but who allegf'S that the prouerty sold in execution is his. ABDUL HUQ 

C. 240 

Objection to sale by wife of judgment-debtor—Sale in execution’^ 

Lxeculiop Of .f)ecree. A person who claims to be a purchaser from a 

judgment debtor prior to an attachment is not entitled to come io under 

s. 311^ of the Civ, ^ro. Code aod object to the sale of the judgment- 

debtor s property. Rule that a person applying to set aside a sale for 

irregularity must prove substautial injury arising therefrom, as laid 

down in 2\V.R Mis. 13, and explained by 11 Bom. H.O. 16, approved. 

ASiliyTUNNISSA PEGUM v. ASHRUFF ALI, 15 C. 488(F.B.) = 13 Ind. 
Jur. 64 
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Civit Procedure Code (Act XIV of 1882 ) (Co 7 itinued). 

(431 Ss 3U. 3l2-SaJ« vi execution. Application tosetaside-Lmilation 'lei (XV 
0/ 1877) s 18. and sch. II. art, 166-Fraud.-An applicaUoD under s.3ll o 

the Civ’ P-o Code to sot aside'.a sale cannot be madeaftet the expiry of 

thirty days from the date of such sale and after such sale has been confirmed, 

even though it bo alleged that the sale before 

ledeo of theanplicant until after such confirmation. Sentfcfe. that ‘'.before 
such sale had been confirmed, an application had been made although after 
thirty days from the date of the sale, the Court would possibly have been 
iustiLd in granting the application and extending the period of limitation 
Ts^rnfcausTlnder^^ 18 of the Limitation Act were made out. 
GoltlND CHUNORA Ma.IUMDAR V. UMA CHAR.AN SEN, 14 C. 679 

(44) S. 316 See MORTGAGE—SALE, 15 C. 546. 

(45) s. 317—See SALE FOR ARREARS OF REVENUE. 14 C. 583. 

(46) S. 331—See EXECUTION OF DECREE. 14 C. ‘234. 

,47, S. mO-Suret, S:c7lhea".t"'p?oce=d. 

."In executtn o a .here., the .eenritj »ae Inrn.hed 

r.'" end." D. a indgment-dobtor, »as con.„,t.ed tn ,a^ on the 

£Band 

«.a„rii.- fftr him under the provisions of s. 336 ot the Oiv. V'^r. ' 

rnmsmm 

SSSggSSSjg 

S "S t”"bL"tb°r:eci,tf r. ^rution'’";, 

r™ b "etrc,::d len the exeention 

furnished was no longer m existence. LALJl SAHO\ v. uuu^ a oua>u 

MITRA. 14 C. 757 

Ss. 336. 344 -See SURETY, 15 C. 171. 

8s. 344. 3C0-Sec EXECUTION OF DECREE, 15 0 762. 

S. 431-Sre^ACr VIII OF 1809 (BENGAL LANDLORD AND TENANT PRO¬ 
CEDURE). 14C. 570. 

8. 434-See EXECUTION OF DECREE. 14 0. 546. 

S. 440—See MINOR, 14 C. 159. 

S. 443-See MINOR. 14 C. 204. 

S3. 477. 479-3ee ARREST HEFOUE JUDGMENT, 14 C. 695. 

S. 503-See RECEIVER. 15 C- 818. 

I? 561— Prun(icc-0b/«c/ions/odecree by respondenl-Time /or)Jfingo6;ec- 

^/ion -Da^rl?rd/or licaring oppea/.-Queere.-Whetber under s. 5C1 
of the ^de of Civil Procedure objections to tbo decree by the respondent 
mu-t necessarily be filed seven days before the date originally fixed (or 
Sng tbTappeal. or whether it is not sufficient if they are fi'ed seven 
dav8 before the dav on which the appeal is actually heard, and whether 
fhfdec rnoUhe B High Court in 8 B. 559. to tbtt eOect is not 

correct and the decisions of the Calcutta High Court to the contrary ate 
rot ctr;neo"s. TULSHI PeRSHAD v. Ra.JAMISSER. 14 C. 610 = 12 Ind. 

Jur. 61 

(58) 8 668-Producfionoraddiaonrt/mdencemi/ie apvellate Cour/.-Circum- 
' stances under which an appellate Court will not allow additjona evi¬ 
dence to be produced at the bearing of an appeal under s. 568 of the 
Civ. Pro. Code. NADIAR CBAND SING V. CHUNDEB SIKHUR SADHU, 15 

6. 765 

(69) 8. 578-Sec MINOR, 14 C. 169. 


(48) 

(49) 

(50) 

(51) 

(52) 

(53) 

(54) 

(55) 

(56) 

(57) 
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Civil Procedure Code {Act XIV of l882)~iOoncluded). 

^60; 8. 608 —800 APPEAL TO PRIVY COUNCIL, 14 0. 290. 

»6l) S. 6i0—Sec Limitation act {XV of 1877), 14 0. 348. 

(62) S. 622—Reuiston of interlocutory order token appeal lies from final decree— 

Power 0 /High Court.-There is notbios; iu s. 622 of the Code which 
prevents the High Coatt from setting aside an interlocutory order if made 
without jurL'diction. The word “ease” in that section is wide enough 
to include such an order, and the words “ records of any case” include so 
much of the proceedings in any suit as relate to an interlocutory order 
DHAPI V. Ram PERSHAD. 14 C 768= 12 Tnd. Jur. 97 

(63) 8. 622—See Act VIII OF 1885 (Bengal Tenancy), 14 C. 321; 15 0. 47. 

(64) S. 623—See REVIEW, 14 C. 627. 

(65) S. 623—See SUPERINTENDENCE, 15 C. 446. 

(66) Ss. 623. 629-869 REVIEW, 15 C. 432. 

(67) S, 647—See EXECUTION OF DECREE, 15 C. 177. 

Claim. 

(1) See Civ. Pro. Code (act XIV op 1882), 14 C. 631; 15 C. 771. 

(2) See Limitation act (XV of 1877), 14 C. 801; 15 C. 521. 

Cognisance of Offence. 

See False Charge, h C. 707. 

Commission. 

See Grim. Pro. Code (act x op 1832), is C- 775. 


Page 


Companies Act Vi of 1882. 

S. Extraordinary power of the Court under the Companies' Act—Exami¬ 
nation of witness •‘Costs. —Certain persons connected with a Company 
then in course of liquidation, who were also some of the defendants in a 
pending suit brought by the Company (and revived subsequent to the 
order for winding up by the Official Liquidator) for an account and for 
the recovery of certain sums alleged to have been paid to the promoters of 
the Company, having been examined uoder an order obtained under 
3. 162 of the Companies Act, 1882, applied through their counsel for 
costs incurred on such examination : Held, that no order as to such costs 
could be made. In the mailer of the INDIAN COMPANIES’ ACT, 1882, 

And in the matter of T P. Brown & COMPANY, Ltd., 14 C. 2i9 ... H5 

Company, 

Trading by a Company under its Memorandum oj Association^ldemorandum of 
iiasociafiott—wires.-The doctrine that a Company can do notbing 
which is not expressly or impliedly warranted by its Memorandum of 
Association, or other instrument of incorporation must be reasonably 
understood and applied. A Company, therefore, in carrying on the trade 
for which it is constituted, and in whatever may be fairly regarded as 
incidental to, or consequential upon that trade, is free to enter into any 
transaction not expressly prohibited by its Memorandum of Association. 

Shamnagar Jute Factory Go. v. Ram Narain Chatterjee u c. 

189 125 

»* • 


Compensation. 

(1) See APPEAL, 15 C. 712. 

(2) See ACT I OF 1871 (CATTLE TRESPASS), 14 C. 175. 

(3) Sea LAND ACQUISITION ACT (X OP 1870), 14 G. 423; 14 C. 749. 

Concurrent Findings. 

See Custom, 14 c. 296. 


Concurrent Remedies, 

See Possession, u o. 644. 
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Confession. 

rii Ccniessio'' of an flccussd person—Evidence, Admissibility of confession tn 
~a«ts"<>n and ansiOfr—Memorandum in English by Magistrate Crim. 
Pro. Cu..t (Act X 01 1882). «. 164. 364 and 533. - Uis necessary 
that tbe Koglish Memoranaum referred loio para. 3 of s. 364 of ibe 
Crim Pro Cod© should be made in respect of confessions recorded 
undec s. 164, as tbe manner in which such a confession is to be 

recorded under tbe ptovi.sioDs of that seotioD is fully set out in tbe first 

two paras of s. 864. A confession of any accused person was rf.cocded 
before a Deputy Magistrate by one of bis clerks, under ^ 

s 164 of the Criminal Procedure Code, while the case was under investiga¬ 
tion by the police. No English Memorandum of 

,u 8. 364 was made by the Deputy Magistrate. A further con ess.on was 
recorded by the Magistrate under the provisions of b. 364 while the case 
was being beard before him. Both confessions were recorded ‘nnarra. 
live form, and the questions and aoswer^i were not taken down. At the 
trial before the Sessions Judge both oonfessinns were put in 
and no evidence was given uoder the provisions of 9. 533 of tbe Crim. 
Pro Code th^t the accused duly made the gtatements recorded. 
The accused was convicted mainly on the strength of the confessions. 
HnW. upon the authority of the decision in 8 0. 6i8 (notei. tj>at as 

tbe accused was not prejudiced by the questions and answers bemR 

recorded, it was uuneces^aiy for the Judge to take evidence under 
s. 533. and that the conviction based on the confessions must be upheld. 
FEKoo Mahto V. The Empress, i4C. 539 

Crim Pro. Code {Act X of m2), ss. 1.164, 364. 533-Drf«f m con/es- 
sion-Evidence Act fl of 1872>, as. 21. 26. 80 -Presiaency Towns, Investi- 
ga(to«sw.-Ao accused, in custody at the ^ 

in Calcutta, in tbe course of a police investigation held m Calcutta, a 
statement confessing that be bad murdered bis 

spoke and undersiood Engli.sh. and tbe Magistrate questioned him m 
EucliRb. and was answered sometimes m English and sometimes in 
Bengali. Whenever the answers were given in English they were so 
takfn down, when in Bengali they were wruieo down m English 
and read over to the accused m that language, who accepted the English 
Is being tbe mcaniug of that which he had stated, and signed the docu¬ 
ment in tbe presence of the MagisiMte. who affixed tbe usual certificate 
thereto. In taking this confession tbe Magistrate purported to have 
acted under ss. 164 and 364 of the Crim Pro. Code, At the trial, 
subsequently to tbe admission of the confession in evidence under 
s 80 of the Evidence Act. tbe Magistrate was catled as a witness and 
deposed to the above facts with reference to the language m wbjch the 
confession was taken and tbe mode m which it was recorded. Beld, on a 
refeteuce to a Full Bench as to whether the confession was inadmissible 
iu evidence by reason of some of tbe answers having been given m Bengali 
but recorded in English, that the provisions of s 164 of the Code bad no 
application tj statements taken in the course ® 
made io the town of Calcutta, and that consequently ss. 364 and 533 bad 
no application. Held, neverlheUss. that tbe document was properly 
admitted upon the evidence of tbe Magietrate under the provisions of 
B 26 of the Evidence Act. fitmb/e —Tbe provisions of s. 164. ayead 
with 8 984 . would not be complied with, where answers made by an 
accused 10 a Magistrate in one langmgo are taken down in another, unless 
it could be bhown that it was impracticable to have taken down the 

answers in the language in which they were g‘veDJ mV 

there would be grave doubt if such a delect could be cured bj s. 633. 
QUEEN EUPBESS V. NIDMADHUB MITTER, 15 C. 595 

Cotttlrmetloa of Sele, 

Bee MORTOAOE—BALE, 15 C. 546. 

Coosideretloa. 

Bee Limitation act (XV of 1877), 14 C. 457; 16 C. 5i. 

Conatructioa. 

(1) See LEASE, 15 C. 342. 

(9) Bee TRANSFER OP Property act (IV op 1882). 14 0.687. 
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Constructive Possession. 


Sea Specific Relief Act II op 1877), 14 C. 649. 
Contentious Suit. 

See LIS PENDENS. 15 C. 647. 

Contract. 


(1) Made by Court. Summary enforcemeot of—See MANAGEMENT, 15 C. 253. 

(2) Novation of—See CONTRACT ACT (IX OF 1372), 15 C. 319. 

(3) Penal clause in—See INTEREST, 14 C. 248. 

(4) Registration—See REGISTRATION ACT (III OF 1877), 14 C. 449. 

(5) Satisfaction of—See CONTRACT ACT (IX OF 1872), 15 C. 319. 


Contract Act \IX of 1872). 

(1) Ss. 15. 27—See VOLUNTARY PAYMENT, 15 C. 656. 

(2) Ss. 62, 63— Nomlion—Contract, Novation of —Safis/acfion of contract .—The 

plaintifi sued to recover the sum of Rs. 1,173 due on a bond. It was found 
as a fact that after the due date of the bond an arrangement was come to 
between the plaintiff and the defendant by which the plaintifi agreed to 
accept in satisfaction of what was due to him at the time of the arrangement 
Rs. 400 in cash and a fresh bond for Rs. 701, payable by instalments; and 
it was further found that the plaiotifi never intended or agreed to accept 
the naked promise of the defendant to pay the Rs. 400 and to give the bond 
for Rs. 701. The defendant did not pay the Rs. 400 or give the bond, but 
pleaded that there bad been a novation of the original contract by reason 
of the subsequent agreement, and that the suit being based on the original 
contract could not be maintained, aud he relied on the provisions of ss. 62 
and 63 of the Contract Act in support of his contention. Held, that 
neither section bad any bearing on the case, and tbat upon the 
breach by the defendant of the terms which be had made, and upon 
the non-performance by himof the satisfaction which be had promis¬ 
ed to give, the parties were relegated to their rights and liabilities 
under the original contract, and that cunsequently the plaintifi 
was entitled to the relief he claimed. Sefd. further tbat s. 62 of the 
Contract Act is merely a legislative expression of the common law, and the 
provisions thereof do not apply to a case where there has been a breach 
of the original contract before the subsequent agreement is come to. 
MANOHUR KOYAL V. THAKUR D-AS NasKAR. 15 C. 319 

(3) Ss. 69, 70—See SMALL CAUSE COURT, MOFUSSIL, 15 C. 652. 

(4) S. 74—See INTEREST, 14 C. 248. 

(5) S. 78—See Sale, 15 C. 1. 
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Conviction. 

See GRIM. PRO. CODE (ACT XH^ OF 1882), 14 C. 174. 

Coocb Behar. 

Bee Execution op Decree, h C. 546. 

Co-parceners. 

See Mahomedan Law—Pre emption. 14 C. 76i. 

Co-sharers. 

(1) Ijmali ’property—Cultivation of indigo by one co-sharer without consent of 
others Injunction us betivOen co-sharers—Practice of the English Courts 
in granting injunction, Applicability of. —W, while in possession of an 
entire mouzah as ijaradar, bad under an arrangement with tbe proprietors 
built factories and cultivated indigo by reclaiming a quantity of waste 
land. On the expiration of his lease W, who, s ill held a portion of the 
mouzah in ijara from a 2-anna co- sharer, continued to cultivate indigo on 
the khas lands as before, and disregarding the opposition of the 14-anna co- 
sb-trers, claimed an exclusive title to doso. The 14-anQa co-sharers there¬ 
upon brought a suit against W for ijmali possession of tbe khas lands, 
and prayed, anioog other things, for an injunction prohibiting the defend¬ 
ant from sowing indigo upon the ijmali lands without the plaintifia’ 
consent, and also for a general injunction to prohibit the defendant from ' 
throwing any obstacles in the way of plaintifis holding ijmali possession 

1X62 


GENERAL INDEX, 


CO’Sbarers—‘{Concluded). 

of the lands. The Court below granted an injunction prohibiting the 
defendant from growing indigo on the kbas lands without the consent of 

the plaintiffs. Stld, that the plaintiffs were entitled /L’dinrouTiivar 
having regard to the citcumstinces. under which the defendant oulii\a6. 

ed the^ lands, it was necessary to vary the 

Court below by making it an injunction restraining tbo defendant from 
excluding by Ly means the plaintiffs from their 

ijmalL possession of tbo lands. RAM CHAND DUTT v. WaTSOi & CO., 

15 0.214 

0/of ^ 

Sr - 

HOSAIN SHAHA ; KINU RAM DAS v. HAJ.IATULLA SHAHA . KiNU RA.I 

DAS V. KAMARUDDI SHAHA. 14 C. 809 iF.B.) 

Of the co-sbarors without the consent of the other should be restored io it= 

^ S'*' *x !»• Ill* wh$r6 ft tftuk hfts been cXCtiVftlci), !i 

mar.Llr.bat^r hts s^ by Ih, be compl..,„s ol, 

Lme^niury which materially aBecls h.s pcsition. The Uct that a 

0 , the lind'oe which a':Jb It Sum ^ch tS 

iruTd i"T;/orortt;“i:^ cHti.DH,t EnhHtT,. mt-uo 

Churn Rukhit, 14 C. 23G 

(4) See ACT VIII OP 1985 (BENGAL Tfc’,NANCVl. nC. 20l;UC. 659; 15 C. 47. 

(5) See INJUNCTION. 14 C. 189. 

(6) See LIMITATIONS' ACT (XV OP 1877). 15 C. 

(7) See MaHOMBDAN LAW-PRE-EMPTION. 15 C. 224. 

(8) See SALE IN EXECUTION OF DECREE. 14 C. J72. 

CO.,. 0, 

marriag fi seoaraie property of her own. applied to the Court for 

possessed of no sop dopisii in Court a sum sufticient 

to covotbir p obabl. costs of suit. Tbo C mrt mi.lc an order dircot- 

tng tr R..-gi^frar to estim.te .nd cer-ify the ® 

mg ia« s huibrndto pay the aum so cerufjjd into Court. 

The’husband being a man of next to no moans failed to pay into Court 
The husoanu oeiug » o.^,ia.p,r ffel-i on an application by the wile 

the sum tu w" pud that it wmld be inreason. 

Ihir/o ?tar;;redrg! ::: -rc^^t 0 f"tEc busman . bemg un .10 to pay 
intn Pmrt that wiich hs did not possess; b.it thtt. maemueb as the 
fr,H Bits file 1 by the ptrtiei ware con'.raiiecjry as to tbo mtiaos of the 
hum7Jj ?io mltter eh^uld be referred (it tbe p.rt.e. to de.ired h lor 
hinoiry by an officer of the Court into tbe question of means. THOMSON 
V. Thomson, 14 C. 580 

T» .• r^f^rfnee to Hidh Court—Small Cause Courl {^residencb 

rc'McfXIV 69 -Cp. Pro. Code (Acf XIV of 

iflaai 220 017 620 .-Under 6. 620 of the Civ. Pro. Code the costa 
if a refcKDce'to the High Court cannot be dealt with ^ 

must be dealt with when awarding the cost of the suit. Th'-y a o. how- 
ever, in the diaareiion of the Court, and need not neceesarily follow the 
event of tbe suit. NlCOL v. MaTHOORA DASS DUMAI. 15 C. 507-12 
Ind. Jur. 458 
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Costs—{Concluded). 

See Companies act (VI of 1882). 14 C. 219 . 

( 1 ) See Execution op Decree, 14 c. I 86 . 

' 0 ) Sec Practice, 14 C. 374 . 

lO) See Principal AND agent, uC. 147. 

See Small Cause Court, MoFussiL, 15 C. 713. 

(81 See Will, 15 c. 725. 

Court. 

(1) See Civ. Pro. Code [act XIV of 1882). 14 C. 18; 14 C. 640. 

(2) See Evidence act |I of 1872), u C. 176. 

(3) See Inspection of Documents, 15 c. 109. 

Covenant. 

See Mortgage-English, li C. 464. 

Creditor. 

See Act XXVII OP 1960 (COLLECTION OF DEBTS ON SUCCESSION), 15 C. 54. 

Criminal Intimidation. 

Penal Code {Act XLV of 1860l, s. 503.—The threat ruferred to in s. 503 of the 
Penal Code moot be a threat commonicaied or uttered with the intention 
of ii8 being eommuuicated, to the p-jrson threatened for the purpose of 
iofluenoing his mind. GUNOA CHUNDER Sbn v. Gour CHDNDER 
BanIKVA, 15 C. 671. 

• • • 

Criminal Misappropriation. 

See FISHEI^Y^ 15 C. 388. 

Criminal Procedure Code [Act X of t882). 

(1) Ss. 1,164, 364, 533—See CONFESSION. 15 C, 595. 

(2) Ss. 94—96—See INSPECTION OF DOCUMENT.S, 15 C. 109. 

(3) 5. m~Removal of nuisance—Public waySuil for declaration of right and 

confirmation of possesainn—Cause of 4cIio«.—On the 6ih of July 1982, 
the Joint Magistrate of Knshuagur, ou a complaint made by A, ordered 
B to demolish a cow-sbed woich be had built some months previously, 
tbo land on which the cow-shed had been built being part of a public way. 
Thereupon B brought a suit agiiost J for a declaration of bis right to 
enjoy the land as bis private property and for confirm Uion of possession. 
The plaint did not allege tbat B, in causing the Magistrate to initiate 
proceedings against A, had beeu actuated by malicious motives and had 
acted with the inteulion of wrongfully injuring the plaintiff. Held, that 
the suit would not lie. KhoDABUKSH MuNDUL v. MonglAI 
MUNDUL, 14 C. 60 

• • • 

(4) Ss. — , Course to be followed in the administration of—Obstruction to 

highway—Claim of liffe-Booa fides of claim of title, Right of Magistrate 
to enquire into—Jurisdiction —The mereassertion of a claim of title made 
without reasonable ground, or honest belief in it. or honest intention to 
support it, will not oust a Criminal Court of its jurisdiction under 

Grim. Pro. Code In proopedings under s. 133 
of the Crim. Pro. Code with reference to obstructions to public 
ways, it IS open to the Magistrate to enquire into the 6ona fides of 
the claim ; ao1 wh-ire he decides against its bona fidis, he must state 
reasons for hi8 decision, which svill be subject to revision by the High 
Court. Such a claim miut bes-t uo an or before the hearing and not 
afterwards. LUKHEE NaRAIN BaNERJEE v. Ram KUMAR MUKHER- 
JEE, 15 C. 564, 

« « • 

(5) Ss. 133, 137—Sea SPECIFIC Relief ACT (I op 1877), 15 C. 460, 

(6) S. 145-DisTOie as to right fo collect rents—Tangible immoveabU property. 

A dispute as to the right to collect rents is a dispute concerning tangi¬ 
ble immoveable property within the meaning of s. 145 of the Crim. 
Fro. Code. Whore a dispute arose as to the right to collect the tents 
Of certain land the ownership of which was claimed by both A and 
B, and the tenants who bad been paying tent to A refused to pay rent to 
A and attorned to B: Beld, that the conduot of the tenants in attorning 
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Criminal Procedure Code {Act X oi 1882) — [Continued). 


to B wfts nol '»n assertion of possession adverse to A sucb as to put an 
end to tho relation of 1 mdlord and tenant between them and A and to A s 
right to collect the rents. Sucb attornment therefore did not deprive A of 
bis right to hive recourse to s. 145 in esse of a likelihood of a breach of 
the peace, so as to have his pisscs'ion of the right to collect the rents 
maintained, pcodiog proceedings in a civil suit. SARBANANDA BasU 
MOZUMDAR V. PRAN SxNKAB ROY CHOWDHURI, 15 C. 527. 

(7) S 145—«foinf hearing of the case of several claimants—Possession—Number of 
' plots. Dispute as 'to—Practice.—A Magistrate, proceeding under s. U5 of 
tbo Crim Pro Code, in a case in which one party (thirty-niue m 

number) claimed to be tenants of 70S bighas of land belonging to one 
Tofuzul Hosein. and the members of tbo other party {seventeen in number) 
claimed to bold tbo same land in separate parcels as their roaurasi jote. 
tried the que>tion of possession as betweoii the two parties in one case, 
notwithstanding the protest of the maurasi claimants to this mode of 
procedure, and decided tha'. possession was with the party of thiriy-Dioo, 
difoetiiig that thev as a body should remain io possession until ousted by 
the order of the Civil Court. Held, that the course pursued by the 
Magistrate at the bearing was prejudicial to the case of them iurasi ''la'Di- 
ants and that the form of his order was open to the objecnou that it 
would render it neco<-sary for the party out of pos-^essiou to nuke all the 
oersons declared to be io possession defendants in anv civil suits b'-fucht 
to recover possession of the hnd. KUTTUHUL SiNGH v. UMA SINGH. 

15C. 31 

(8) S. U 5 -Oider pa.<,^e i under s. 14f., o« proceedings lahen under s 145 Cnm. 
Pro. Code—Power of Court on rewision—Krnfencr r-ft'Mion. Wliero a 

Maci^'fatc an order onder s. 145 of the l.riuia Pro. Code, 

whereas thi* proper order in tbf' >ihoulcl have been one nnder s. 146, 
the Hieh Court on revi'^ron will make the order which the lower Court 
ouebi to have made. Ci^e in which the Hieh Court on revision entered 
inio the whole of tho evidence in tho case. RBID v- RICH vUDSON, 14 C. 


361 = 11 Ind. Jur. 379 

MIS wh-Possession-TitleSumootic.nt possession—A Magistrate, trying a 
case under a. U5 of the Crim. Pro. Code, in determining the question of 
Dosscssion took into nons'deration the question of title lleld. that he bad 
a riebt to discuss the question of title, if m bis opinion it was mUetial 
upon the question of possession ; and that th.» m-m f ict that be had con¬ 
sidered and discussed the question of title. w>uld not invalida'e his deci- 
Sion on tho point of possession, provided that there was evidence before 
him a« to win was in possession. .SewMe.-lii tbe absence of auy other 
ovidoneeof possession, a Magistrate would be justified in hu.iiog possession 
to be with a person to whom svinboMcal pogscasion has been sli nvu to 
have boon given in execution of a decre-. although possibly Plight evidence 
would bo suftioient to rebut euch ♦evidence of posfc>sion, RAJA BAliU v. 
MUDDUN MOHUN LaLIj, 11 C 1G9= It Iml Jur. 25t» 
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(10) Ss. 164. 3G4 and 533-See CONFESSION, 14 C, 539. 

(U) S. lOl-See FALSE CH tROK, 14 C. 707. 

(121 88. 200—203. 437-See DISMISSAL, 14 C. Ul. 

1431 Ss 233 231. —Separate charges lar distxnct offences. —l■'ive persona were 

^ chargfld with having committed the oflence of noting on the 5tb December; 
four out of those persons, and one F were charged with having committed 
thccflence of criminal irospasson the 9lh December. These two cases 
were taken up and tried together in one trial, and were decided by ono 
iudgmont. field, that the trial wa« illegal, and tbe delect w.w not, cured 
by 8. .537 of tbe Crim. Pro. Code In the matter nf the petition of CHANDI 
SINGH. QUIvEN EMPBKBSv. CHANDI 8INOH. 14 C. 395 ... 262 

(14) Ss. 234 . 537~3ee JOINDER OF Charges. 14 C. 128. 

(161 Ss. 989. .540 -S?p PRACTICE, 14 0. 245. 

(16) 8- 293— See CHARGE TO JURY. 14 C. 164. 

(17) 8. 307—See VERDICT OF Jury. 15 C. 269. 

(18- 8. 3'0 -See EVIDENCE, 14 C. 721. 

(19) Ss. 34^. 626. 526 A—See BAIL 15 C. 155. 
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Criminal Procedure Code {Act X of 1882)—{Concluded). 

(20) s, 349-800 Magistrate, 14 c. 355, 

(21) S. 3f59—See Review, 14 C. 42. 

(22) S. 370, (cl. i)—Stimmary Procedure—Conviction, Reasons /or.—The meaning 

of s. 370, (cl. i), of Act X of 1882 is that, where the ofience found is suffi¬ 
ciently grave to involve a fine of Rs. 200 or imprisonment as the substan¬ 
tive ponfence, the Magistrate is bound to record bis reasons for the convic¬ 
tion, so as to enable the party to bring the matter up to the High Court: 
but in petty cases, which can be met by a finoof a few rupees, the decision 
of the Magistrate may be recorded shortly. A sentence of a fine of Rs. 10 
and imprisonment in default of payment of the fine, is not a sentence of 
imprisonment within the meaning of the section. MOTEERAM v, BELA- 
SEERAM, 14 C. 174 

(23) S. 417— Order as to vroperly ds to which offence has been committed — Dis¬ 

charge of accused. — On the dismissal of a charge against certain 
persons of criminal misappropriation of an elephant, the Magistrate 
under a. 517 of the Grim. Pro, Code, ordered the elephant to be 
given to the Executive Engineer of the district, holding that it was 
the property of Government, held, that the dismissal of the charge being 
in fact a finding that no offence had been committed in respect of the 
elephant, the Magistrate’s order was illegal and must be set aside. In 
cettingit aside the High Court held, however, following 1 Bom. 630, that 
they had no power to order restitution of the elephant. In the matter of 
the petition of BASUDEB SURMA GOSSAIN- BaSUDEB SuRUA GOSSAIN 
V. Naziruddin. 14 C. 834 = 12 Ind Jur. 152 

f24) S, 435—Sea PRACTICE, 14 C. 887. 

(26) S. 437—See FURTHER ENQUIRY, 15 C. 609. 

(26) S- 50Z—”Purdah-nashin" woman—Examination by commission—Personal 

appearance in Court. —A Hindu lady having been summoned as a wit¬ 
ness on behalf of an accused applied under e, 503 of the Code of Criminal 
Procedure to be examined by Commission on the ground {inter nfia) that 
she was a “ piirdah nasbin," and that her enforced appearance in a Cri¬ 
minal Court would entail a forfeiture of her dignity and position in 
Hindu society. Held, that such application was properly made under the 
scetion and that under the circumstances of the case the order prayed for 
could be made. In the matter of the petition of DiN Tabini DEBI, 
15 C. 775 

(27) 8. 537 -See IRREGULARITY. 14 C. 358. 

Criminal Trespass. 

See Fishery, 15 C. 338. 402. 

Cross-cases. 

Bee Irregularity, 14 C. 358. 

Cross-decree. 

(1) 9See Civil Procedure Code (act XIV of i982), 14 C. 18. 

(2) See E.KECUTION OF DECREE, 15 C. 446. 

Cultivation. 

Of indigo by one co-sharer without consent of others—See Co-SHARERS. 15 C. 
214. 

Custody. 

See Guardian, 14 c. 6i5. 

Custom. 

(1) Evidence as to — IVajib ul-araiz —Concurrent findings of Courts below.—A cus¬ 
tom of inheritance was alleged to prevail in an Oudh clan that, if the 
branch of a family became extinct, the other branches of it should take 
the e«tate amongst them in equal shares without regard to their degrees 
in kinship to tho deceased. This custom was found not proved by the 
(Jngin il and Appellate Courts upon evidence of instances of succession in 
kindred families and of rights recorded in certain Wajib-ul araie. If there 
bad been any principle of evidence not properly applied, or documentary 
evidence had been referred to on which it could be shown that the Courts 
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■Custom— ‘{Concluded). 

below had been led into error, the case might have been re-examined on 
this appeal, but In the absence of such ground this could not be done. 
THAKUR HARIHAB BAKSH V. TBAKUR UMAN PARSHAD. 14 C. 
296 fP.C.) = 14 I.A. 7=11 Ind. Jur. 194 = 4 Bar. P.CJ. 766 = Rafique and 

Jackson’s P.C. No. 95 

(2) See EVIDENCE ACT (IX OF 1872), 15 C. 233. 

Damages. 

(1) Sec Injunction, h c, 189. 

(2) See Practice, 14 C. 703; 15 C. 2ii. 

(3) See Small Cause Court, mofussil, 15 C. 833. 

Damdupat. 

Rule of-See HINDU Law-GeNERAL. 14 C. 781. 

See CIVIL Procedure Code (act XIV of 1882), 14 C. 610. 

Decision of Case. 

See PLEADINGS, 14 C. 801. % 

Declaration. 

See FALSE EVIDENCE, 14 C- 653. 

Declaratory Decree. 

( 1 ) ^'Furlhfr relier-Arrears of renlSpecific Relief Actijctl of 1877). 

Id a suit for declaratory decree id respect of plaintiff s right to certain 
land where it appeared that rent was duo to the plaintiff in respect or such 
and If his case were a true one. aod where such rent was not claimed : 
iLld that the “further relief” referred to in the proviso to s. 42 of the 
Specific Relief Act is further relief in relation to‘‘the legaUbaracter or 
right as to any property which any person is entitled to. and whose title to 
such character or right any person denies or is interested in denying, and 
toi not include a claim for arrears of rent. PaKIR CHAND AUDIIIKARI 
V. ANUNDA CHUNDER Bhutt.achabji, 14 C. 58G 

(2) See Right of Suit, 15 C. 159. 
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Decree. 

in nnn^tructionof-Construclionof decree for money payable by instalments-- 

' Term makinq entire sum payabU on default in payment of sum of the instal¬ 
ments at certain dates.—A decree for money payable by yearly instalments 
made the full amount payable on both, the first instalment being unpaid 
on the due date, and two consecutive instalments being in default and 
uonaid at the same time. Defaults were made, and questions as to the 
rate of interest, on what amounts, and for what periods, by reason of 
the debtor’s delay, interest was payable, were dealt with in an order of Her 
Maiesty in Council, which made declarations as to the allowance of inte¬ 
rest to which the decree-holder would be entitled on the adjustment of 
accounts between the parties. The accounts having been taken in the 
• Court executing the order, the decree-holder applied for execution to the 
' full amount Held, that the instalments having been paid, though not at 
due date and applied in payment of interest, he was not entitled to such 
execution, because tbo contingency, on the happening of which he would 
have been entitled thereto, bad not happened. SHAM KiSHEN DA8 v. 

Run Bahadur Singh, 15 C. 75i (P.C.)=12 Ind. Jur. 255 ... 1085 

(21 Evidence of satisfaction of—Adjustment of decree jvilhout certifying—Civil 
Procedure Code, 1882, s. 2bB—Proof of payment of decree otherwise than by 
certificate— Fraudulent execution of decree after adjustment.—Vfhete a 
decree has been saiiefied out of Court, and the payment has not been 
recorded in accordance with s 258 of the Civ. Pro. Code, it is nevertheless 
open to the quondam judgment-debtor, when suing lohave a sale made 
the yuontfam decree-holder after fatisfactioo of the decree set aside, to 
prove the pa)meDt of the decretal money otherwise than by a certificate 
under that section. PAT DASI v. ShabuF CHAND MALA, 14 0. 376 ... 249 
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(Concluded). "PkW 

(3) Payable by instalments—Instalment, Failure of whole sum decreed to Jail due 
—Right of decree-holder to waive his right to execute the whole decree— 

Waiver—Limitation Act, XV of 1877. sch. II, art. 75.—A proviso in a 
decree DQ'ide payable by instalments, by wbicb the whole amount of the 
decree is to become due upon default in payment of any instalment, is a 
proviso enuring for the benefit of the decree-holder alone, and he is at 
liberty to take advantage of it or to waive it as be thinks fit. RAM 
CULPO BHATTACHARJI V. Ram CHUNOER SHOME, 14 C. 352 ... 233 

(4! See ACT VIII OF 1869 (BENGAL LANDLORD AND TENANT PROCEDURE), 

14 C. 570. 

(5) See ACT VIII OF 18S5 (BENGAL TENANCY), 14 C. 380. 

(6) Sen Execution of Decree. 14 C. 185; 14 C. 316: 14 C. 385; 14 C. 484; 14 

C. 546; 15 c. 365; 15 C. 371; 15 C. 762. 

(7i See Limitation act txv of 1877). i5 C- 502. 

(81 Sec Mesne Profits, 14 c. 605. 

(9) See Minor. 14 C. 754. 

(10) See Sale, 15 C. 557. 

(11) See WILL. 15 C. 725. ^ 

Decree-holder. 

(1) See APPEAL—General, 15C. 437. 

(2) See EXECUTION OF DECREE, 14 C. 316; 15 C. 371. 

Deed. 

See Limitation act (XV of 1877). 16 C. 58. 

Default. 

Sfe Limitation act (XV of 1877), H c. 397. 

Defendant. 

(1) Sea LEAVE TO SUE, 14 C. 5'2C. 

(2) Sec Limitation. 14 c. 701. 

Delivery of Goods. 

(1) Seo Limitation act IXV of i877), 14 C. 457. 

(2) See Sale. 15 c. 1. 

Delivery of Possession. 

See HINDU Law—GIFT, 14 C. 44G. 

Demand. 

See Landlord and Tenant, 14 c. 176. 

Dependant Taluk. 

See ENHANCEMENT OF RENT. 14 C. 1.33 

Deposit, 

(1) Soe ACT VIII OF 1885 (BENGAL TENANCY). 14 C. 321. 

(2) See COSTS. 14 C. 580. 

Description of Minor. 

See MINOR, 14 C- 159. 

Dllaviation. 

Seo ASSESSMENT, 14 C. 67. 

Discharge. 

(1) See Criminal Procedure Code (act X of 1882), u C. 834. 

(2) Bee FURTHER ENQUIRY, 15 C. 608. 

Discovery. 

(1) See INSPECTION OF DOCUMENTS. 15 C. 109. ! 

(2) See PRACTICE, 14 C. 768. i 

i 
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Olacretlon, 

(1) Soe API>E.\L—SECOND APPEAL. 14 C 596. 

(2) Seo CO-SHAREUS. 14 C. 236. 

(3) SoQ Execution of drchee, 15 C. 446. 

(4) SiG Leave to sue, u g. 6-26. 

(5) See RECEIVER. 15 C. 818. 

Dismissal. 

(1) Oi ccmviainl—Report of Police Officer who it an accused person—Criminal 
Piocedure Code {Act X of 1882), ss. 200 —203. 1.37. becuonr^ 200 to 203 of 
the CtiiniQ.il Procedure Codo iiiU't t-o roid together, and a Magistrate dis¬ 
missing a comp! tint under tho provisions of s. 203 on any one of the throe 
grounds, v-z , (1). if he upon the stiteuacut of the compUinant reduced 
to writing under s. 200. fi ids no oflonco his been committed ; <2), if ho 
distrusts tho st itemmt mide by ih3 cjaipUinant; and (3l, if he distrusts 
that statement, but bis disiru-st, is not suli'i nentiy .strong t ■ warrant him 
in acting upon it excoot upon a further enquiry as provided for in s. 202 
—must record hi.s reisons for s) doing, for if such reasons were not 
recorded it would bo juipissiblo for the tiigh Court, exercising its revi- 
sional powers under s. 437 of the Criiuiual Procedure Code, to consider 
whether the discretion of such Migistrato has ocon properly exercised. 
It was n»v. 5 t contemplated lb it a Magistrate should call for a report 
from an accused petson under s. 202 lor the purpose of a-certa iniog the 
truth of the complaint if s *ch accu'C I h ipoened to be an otlicer subordinate 
to the ^I^gi^tratc‘. Wuere. ther dore. a complaint was made against a 
P dice oftilec, and compliiu infs statement was duly recorded, and tho 
Migistrate aciing un lor the provision of s. 202 cillcd for a report from 
such Police officer, and acting upon that report dismissed the complaint 
under s. 203 ; Held, thu ho had actei illegally, aud that his order m.ido 
under the last named section should be set adde. and the case proceeded 
with acorJing to law fr .m the time a!; which the compUint was made 
and th*! coin-jrrvinanfs stafmenf so racotdod. b.AIDYA NaTH SINOH v. 
MuSl’RATT, 14 0. Ml = U Ind. Jur. 226 

(2) See ENnANCEMENT. 15 C. 145. 

Dispute. 

Soe Criminal Procedure Code (Acr X of I882i, 15 C. 31*; 15 C. 527. 

Distinct Offences. 

Sco CKi'iiNtL Procedure code iact x of i832), h C. 395. 

District. 

Soe SALE FDR ARRBtRS OF REVENUE, 14 C. 440. 

District Court. 

Soo Land A(;ouisttion act x of 1870), 14 0.423. 

District Judge. 

(1) See ACT VIII OF 1895 (BENGAL TENANCY). 15 e. 231 : 15 C. 327. 

(2) Soo BXECUTION OF DECREE. 15 C- 177. 

District Superintendent of Police- 

See ACT V OF 1861 (POLICE). 15 C. 194. 

Divorce. 

See COSTS, 14 C. 580. 

Document. 

(1) Construction of—Constructionof Tay.'tMm'i disposing of estate with words 
“ naslan bad luzsfou.” —In cases decided on tho construction of documonts, 
in which the expressions mofcurnrt isfemrari, istetnrari mokurari, have 
been considered up>n the question whelhor an absolute interest has been 
conferred by such documents or net, it has been taken for certain that if 
the words‘*n<7sfan bad nnsfan ” bad been added, an absolute interest 
would have been clearly conferred. Accordingly, in construing a raei- 
nama between parlies dividing family estate, and eipreesly declaring that 
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Document—{Concluded). 

the shares should dcseend " nadan bad na’ilan," held, that the inser* 
lion uf thc^c words was cooelusive io itself; the expressed objects of this 
t p >iiiting to the same oQsiruc'ioQ, {;iz., that the estate taken 
under itWAS absolute. THiKUR H4RIH.4R BAKSH V, THAKER UMAN 
PARSHAD, 140. 206 <P.C.l = U I.A. 7 = 11 Ind. Jar. 196 = 4 Sar. P.C.J. 
776= Raliquo and Jackson’s F.C. No. 95 

(21 Sie Inspection of Document. 15 C. 109. 

• j) See Practice, 14 C. 76S. 

(0 See Registration act (ill of H77i. 14 c. 449. 

(5) See Stamp ACT il OF 1879), 15 C- 150. 

Easement. 

(1) Lu/hl iind air^Sauthbreesr.—Litnilation Acts ] IX o/lS71, .5.27; Act 

XV of 1877. s. 26—Eagfis/i Prescription Act, 2 and '3 Will. IV, c. 71— 
Limitalioji Act. Effectof, on thr pre-existinq law as to nature .and extent of 
the right to light or air.—The Indian Limitation Act, unlike the English 
Prescription Act. places light and air on the same footing ; and the object 
of the Prescription Act and of the provisions of the Indian Limitation 
Act. is not to enlarge the extent and operation of the easement, but to 
provide another and more convenient way of acquiring such easement— 
a mode independent of legal fiction and c ipable of easy proof in a Court 
of law : these Acts do not. therefore, alter in any way the pre-existing law 
as to the nature and extent of the right. The only amount of light for 
a dwelling-house which can be claimed bv proscription or bv length of 
time (whether pri )r or saosequeiitly to the Limitation Act of 1871) 
without an actual grant is such au amount as is reasonably necessary for 
the convenient and comfortable habitation of the house. The right of air 
is co-extensive with the right to light. To give a right of .action, either 
prior or subsequently to the Limitation Act of 1871, in a case (where there 
is no express contract on the subject) for an interference with the access of 
air to dwelling houses by building on adjoining laud, the obstruction must 
be such as to cause what is tcchnicallv called a nuisance to the bouse ; 
in other words, to render the house unfit for the ordinary purposes of 
habitation or business. There is no such right as a right to the uninter¬ 
rupted flow of south breeze as such. The " 45 degree rule” is not a 
positive rule of law, but is a circumstance which the Court may take into 
consideration, and is especially valuable when the proof of the obscuration 
is not definiteor satisfactory. DELHI AND LONDON BANK v. HEM LaLL 
DUTT. 14 C. 839 

(2) See HINDU LAW—PARTITION. U C. 797. 

Ejectment. 

(1) Suit for arrears of rent—Bengal Rent Act IVIII of 1869), ss. 22, 52.—A land¬ 

lord who sues, for arrears of rent, for the whole of one year, and a portion 
of the next, and also for ejeotment. is not entitled to a decree for the latter. 
The right to ejectment under s 22 of the Rent Act (Bengal Act VIII of 
1869), accrues at the end of the year, and forfeiture or determination of 
the tenancy thereupon takes place, but if the landlord sues for subsequent 
arrears, be treats the defendant as bis tenant, and the right acquired 
under that section must be taken to have been waived. JOQESHURt 

Chowdhrain V, Mahomed Errahim, H c. 33 

(2) See ACT VIII OF 1885 (BENGAL TENANCY). 14 C. 553. 

(3) See SALE, 14 C. 518; 15 C. 350. 

Emolument. 

See right of suit, 15 C. 159. 

Enforcement. 

Of doubtful title—See SALE, 14 C. 518. 

Enhanced Rate of Interest- 

See Interest, u C. 248, 


GENERAL INDEX. 


Enhancement of Rent. 

(1) Dependeni taluk — Bengal Reguln'ion VIII of 1793, ss. i^—5'2--Bengat 
Regulation XLIV of 1793, .vs. -2-5. - A purobasor of a zemindari at a 
public pale may. t'V viitu ' of his ordinary right eeminlar cubaocc the 
rent of a dop'=‘nd'*nt taluk from time to time under the provisions of Bengal 
Regul-iti m VIIC of 1793. and is not barred from s') doing by the provisions 
of s. 5 of Bengal R.-guhtiou XLIV of 1793. Tb’ wocis'‘(or the same 
period as the term of their own engagements with Government,” in s. 43 
of Bengal Regulation Vllfnf 1793, refertotho period of the deoennial 
settlement, and do not mean ” in perpetuity.” lu an enhancement suit 
of the nature indicated aoovc, the rate of rent to be tixed as payable by 
tbe under tenure-holder must ordinarily be fised with reference to the 
rents paid by ryots within the tenure itself and not with reference to those 
paid by rvois in the neighbourhood outside the limits of the tenure. 
BISSESSURI DKHf CHOWDHR.MN v. HEM CHUNDER CHOWUHRY, 
no. 133 

( 2) Suit for-‘Dismissal of enhances-nt suit—Rent suit at old rale for year for 
xohich rfni had been sought at enhanced rate—Civil Procedure Code, 
s. 43.—The di^mi-Ral of a juir for rent at an enhanced rate is no bar to 
a j‘iihsequent suit for rent at the rate originally fixed SUDDDRUDDIN 
AHMED V. BANI MADHUK ROY CHOWDHKY. 15 C. 115 (F-B.) 

(3) Suit for—Transferable (enure—Mulalion of names—Tenant toho has trans¬ 

ferred his holding, Liaoilily o/.—The main object of a suit for enhance¬ 
ment is to have the contrv';t between tho lindlord and lecint as regards 
the rate of rent re-idjua*.ed In a suit fir enhancement it was fouud that 
the deleodaot had. prior to institution, sold bis holdiug. which by custom 
was tran.sferable without the conscot of the landlord, to a third party. 

There had been do mutitioo of name;, or payment oi a naeor, or execu¬ 
tion of fnsh lease; but the landlord had rocciweJ rent from the third 
party and was fully aware of the transfer, ffefi. that the connection of 
the defendant with the bolding bad come to an end. and the suit against 
him did not lie. -.BDUL A/I/> KHAN v. AH.MED ALl, 14 C. 795 (F.B.)... 

(4) See Guardian and Minor, 15 C. 8. 

Entry. 

See MORTGAGE—English. U C. 404. 

Error in frame of soft. 

See Minor, h c. 204. 

Error of Law. 

See REVIEW, 14 0. 627. 

Estate. 

See Sale for arrears op revenue, h C. 440, 

Estoppel. 

See RES .lUDICATA, 14 C. 401. 

Evidence. 

1. —GENERAL. 

2. —SECONDARY. 

- 1.— General. 

(1) Previous conviction for the purpose of increasing the evidence at Die trial 

against accused—Evidence Act (I of 1872), s. 5i—Crim. Pro. Code (Act 
X of 1882). a. 310.—Under a. 51 of the Evidence Act a previous conviction 
is in all cases admissible in evidence against an accused person. QUEEN- 
EMPRESS v. KartICK CHUNDEU DAS, 14 C. 721 (F.B.) ... 478 

(2) Statement of accused to Police Officer during investigation—Admissions—Con¬ 

fessions— Experts. Evidence of—Medical witnesses. Evidence of—Opinion 
of experts, how elicited—Evidence Act (1 of 1672), as. 25, 26, 27. 45.— 
Instances of statemeote made by an accused person to a Police Ofiioer held 
to be admissible and inadmisiible in evidence against such accused person. 

A medical man who has not seen a corpse which has been subjected to a 
post-mortem examinalioo, and who is called to corroborate the opinion of 
the medical man who made such poat mortem examination, and who has 
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£ V ideace — / —General—{Concluded). 

slated what he considered was the cause of death, is in a position to give 
evidence of his opinion as an expert. The proper mode of eliciiiog such 
opinion is to put the signs observed at the post mortem to the witness and 
to ask what, in his opinion, was the cause of death on the hypothesis that 
those signs were really present and observed. QUEEN-EMPRESS v. MEHER 
ALI MULLICK. 15 C. 589 

(3) Survey MapSnit for possession—Ejectment—Evidence of possession and 

lidg, _Jq a suit for possession of certain land as appertaining to a cer* 

tain’cstate and for ejectment of the defendant, brought by a purchaser at 
a revenue sale the onlv evidence adduced by the plaintiS was two survey 
maps of the years 1846-47 and 1865-66. The lower Court gave the plaint* 
ifi a decree for only a portion of the land claimed, such portion being in¬ 
cluded in both of the maps. The remainder of the land claimed was not 
included in the map of 1846-47. Held, that a survey map is evidence of 
possession at a particular timo, vis., the time at which the survey was 
made, and may be evidence of title, but as to whoiher it is sufficient evi¬ 
dence or not, is a question to be decided in each particular case : Held, 
furl her, that as the two maps showed that the port ion of the land decreed 
to the plaintiff was in his predecessor’s possession at the date of both sur- 

yev?_that is to say. at two periods with an interval of nearly twenty 

years between them—they might be sufficient evidence of title, and the 
decree ol the lower Court was correct. BYAM LaL SaHU v. LUCHMAN 
Cao'5^•DHRY. 15 C. 353 

4) Vofiditp of trans/e)—Benami transaction.—V/ijih ularz —A transfer by 
registered deed, admitted to have beeo executed, but alleged to have been 

benami and merely colourable was held, on thee\idence, to have been 
valid and effective in the absence of evidence showing the contrary. A 
settlement officer should not receive for entry in the wajib ul are ot a 
village a mere expression of the views of a proprietor, or enter it upon the 
records relating to the village, the wojib-ul are being intended to be the 
cfiicial record of local customs. UMAN PARSHAD v. GanDHARP SINGH, 
15 C. 20 fP C ) = 14 l.A. 1*27=11 Ind. Jur. 474 = 5 Sac. P.OJ. 71 = 
Riifique and Jackson's P.C. No. 98 

(51 See CHARGE TO JURY, 14 C. 164. 

(6) See Confession. 14 C. 539. 

(7) See CBIMINAti PROCEDURE CODE {ACT X OF 1882), 14 C. 361. 

(8) See EXECUTION OF DECREE, 14 G. 546. 

(9) See MaHOMEDAN Law—DOWER. 14 C. 420. 

(10) Bee PRACTICE. 14 C. 245. 

(11) See Receiving Stolen Property. 15 C. 5ii. 

(12) See REGISTRATION ACT (III OF 1877). 14 C. 449. 
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— 2 —Secondary. 

See Evidence act (I of 1872), 14 c. 486. 


Evidence Act (/ of 1872). 

(1) Ss. 3 and 51 —Registeriyig Officer—" Ccurt"—Registered power-of-ottorney 

—Judicial notice.—A registered power-o!-attoraey admitted under s. 57 of 
the Evidence Act without proof, the registering officer beinga Court under 
8, 3 of the Act. KRISTO NATH KoONDOO v. BROWN. 14 C. 176 ... 117 

(2) S. 13— Custom—Admissibility in evidence of judgments not inter partes -"— 

In a suit for rent the amount of the land held by the defendant was ques¬ 
tioned, and it was contended that the land must bo measured with a hath 
of 218 inches and not one of 18 inches.as claimed by the plaintiff zemindar. 

Certain decree.^ obtained by the zemindar against other tenants, in the 
same pargana in suits in which 18 inches bad been taken as the hath were 
tendered in evidence insupport of the plaintiff’s contention that the custom¬ 
ary hath iu the pargana was one of 18 inches. Held, that such decrees 
were admissible in evidence under the provisions of s. 13 of the Evidence 
Act, as they furnished evidence of particular instances in which a custom 
was claimed. JAINUTULLAH SlRDAR v. ROMONI KANT ROY PK 
BUKSH MUNDUL v. ROMONI KaNT ROY, 15 C. 233 ... 749 

(3) Ss. 21, 26, 80—See CONFESSION, 15 C. 596. 
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evidence Act (/ of (Concluded). 

(4) Ss. 25, 26, 27, 45—Seo EVIDENCE—GENERAL, 15 C 5?9. 

(5) S. 41—Ses Probate, h C. fi6l. 

(6J S. 54—Soc Evidence—General. )4 C. 721. 

(7) Ss. 65 and U-Secondan, evidence of contents o/d,cumenl-Publtc docwn^^^^^^ 

' -S^coDdaryevidcDCOoltbacoDtculs of a docoment. caonot 

without the non.prodaction of the origmal beiuR first 

such manner as to brine it within one orother of the 

s. 65 of ti.6 Evidence Act. 1 of 1872. An anunialipatra is » P^lio 

document within the meaning of s. 74, nor, if it were vtould >'-J*® ^ 

the record constitute a copy certified as requn-ed by s «G KRISHNA 

KISHORI CHXODHRANI V. KlSHORI LaLL ROA. U C. 4a6 ( . -I 

I.A. 71 = 11 Jur. 318=5 Str P.C.J. 13 

(8) S. 86-See EXECUTION OE'DRCREE, 14 C- 546. 

(9) S. 115-See RES-JUDICATA, 14 C. 401. 

Excavation. 

See CO SHARERS. 14 C. 23C. 

Execution. 

See LIMITATION ACT (XV OF 1877), 14 C, 26. 

Execution of Decree. , , , 

. 

^Tnt^d'bV.r. applied to 

caiion lor execution U pehrLy 1886. G applied 

lion f^oc r/Jd that the decree-holder was entitled 

for the execution ‘f bis dec"" , /m ^ continuation of 

to execution, thoapplicaii ^ ^ ^ ^ cuspeoded 

t ~ 

(tOPI MOBUN SHAHA, 14 C. 385 

^ j tA f VTV Se 2 ‘ilAssuinee ot decree, 

power ol Court the Code of Civil Procedure ai to allow- 

:r.bj“iuus,:N‘r'MOH.Ni doss^e v, 

KBDARNVTH CHUCKBUHUT TY, lo C. 44C 
fj n ije rh.iniPrWiss 314, ^60)^ 

.edu,e bad cv.. f 

6Cqa“ ntFy'obiTmod asamst iba .nsolvcol an fa farie dccreo tor '•‘’“ sum so 
emered lu the schedule, and io execution attached certain py which the 
ioaolveiit was then earning, but which be was not in 

hil schedule was filed, and did not appear therein as an asset of bis estate. 
Held that the iudginent-creditois were eniitlcd to take out exocutioo, 
fnd were not prevented from ao doing by reason of the losolvency proceed¬ 
ings. /nlliemaHero/ BAD.AL SINGH V. Birch, luC. 762 ... 

(4) Decree against executors for debts incurred while acting 
' wardifauna invalid. Effect of-Tlie tuir’s liability under the J 

remedu of the dtcree-holder.—Ceit&ia executors, acting under an order of 
the Cohort, borrowed a sum of money from K.M- for the funeral expenses 
olJ.D..tbe testator. iif.Af. obtained a decree for the amount aR*'>“8t 
the executors and the adopted son ofJ.D. Afterwards ^ 

whereby both the will and the adoption were set aside, and he was declared 
the legal heir of J.D. K.itf. then sought to enforce h»9 against 

F.D., by the sale of the property which now formed part ol the estate ol 
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Execution of Decree— {Continued). 

F.D.,vt)io objected to the proceedings. Beld, that as F.D. was not the 
icgal representative of the judgment-debtocs, tbe decree could not bind the 
estate io his bands ; but. m order to make the estate liable for the debt, 
the proper course for the decree-holder was to bring a regular suit against 

F.D. FoNiNDRo Deb Raikut V. Bam Jugadjshwari dabt, 14 c. 
316 

(5) Decree for ntrears cf rent-Under-tenure-^Sale of property other than under- 

tenure—Arrest of judgnunt-debtor—" Charge "—Bengal Tenancy Act (VllI 
of 18vS5', s. 65— Transfer of Property AcMlV r/1882), ss. 68, 100.—A 
landlord who has obtained a decree for arrears of rent of an under-tenure 
1 ^ not restricted by the provisions of the Bengal Tenancy Act (VlII of 
1885) to executing such decree in tbe first instance by sale of the under- 
tenure. but is at liberty to execute it io the ordinary manner against the 
person or otb< r property, whether moveable or immoveable, of bis judg¬ 
ment-debtor. Tbe provisions of s. 68 of tbe Transfer of Property Act are 
not amongst those made applicable bys. 100 of that Act to a person hav¬ 
ing a charge within tbe meaning of the latter section 5fnifc/e.-The 
“ charge '' referred to in a. 65 of the Bengal Tenancy Act (VIlI of 1885) is 
not such a “ charge ” as ihat defined by s. 100 of tbe Transfer of Properly 
Act. FoTic Chukder Day Sircar v. Foley, J5 C. 492 

(6) Decree on Morlfage Bond—Costs against judgment-debtors personally.—Cot- 

tain plaintiffs were the holders of the following decree cbtained on a 
mortgage bond: “It is ordered that tbe defendants shall pa> to the 
plaiiitifis tbe sum of Rs, 2.550 and costs Bs. 312, total Bs- 2 bG2. within 
two months, from the date of the signing of the decree ; interest will run 
nn tbo said amount at tbe rate of 6 per cent- per annum up to realization. 
If the defendants do not pay tbe amount within tbe time prescribed, they 
will lose tbeir right of redeeming the property mortgaged, and pessession 
thereof will be given to the plaintifis.” On the judgment debtois making 
default, the decree-holders applied for execution, tbe Subordinate Judge 
directed execution to issue, but beld tbit executicn could not he had for 
costs under the terms of the decree; and this order was upheld by the 
District Judge on appeal : Beld that, tbe decrte-hf-lders were entitled to 
their costs of tbe suit from tbe judgment-debtors personally, or from pro¬ 
perties belonging to tbe judgment-debtors other tbau those mortgaged. 
RUTNESSUR SEIN v. JUSODA, 14 C. 185 

{^) Foreign decree—Execution in British India of decrees of Courts of Native 
States — Evidence—Certified copies of foreign judicial lecords—Cooch 
Behar, Execution in British India of decree passed by Courts of—CrvU 
Procedure Code {Act XIV ol 1882), s. 434- Evidence Act (I of 1872), s. £C. 
—A decree of the Couit of the Civil Judge of Cooch Behar was sent for 
execution to tbe Court of the District Judge of Rungpore. The copy of 
the record was signed by tbe Sberistadar instead of by tbe Judge him¬ 
self. Upon receipt of the decree by tbe Subordinate Judge a notice, under 
s. 248 of tbe Civil Procedure Cede, was served on the judgment debtor, 
calling on him to show cause why tbe decree should not be executed, and 
an order was torihwiih issued for the attachment of bis properly. Tbe 
judgment-debtor appeared and objicted that the copy of the record was not 
properly certified, and. therefore, that tbe whole of tbe execution proceed¬ 
ings were bad- Tbe Subordinate Judge ordered that the record be sect 
back to tbe Cooch Behar Court through tbe District Judge in order that 
a certificate might be given in proper foim, and directed that the other 
points raised should be decided after the return of tbe papers. On appeal 
it was urgtd that tbe order of tbe Subordinate Judge was made without 
jurisdiction, but the District Judge rejected the appeal- Tbe judgment- 
debtor appealed to tbe High Court: Beld, that the Subordinate Judge 
acted properly in sending the record back to tbe Cooch Behar Court to be 
properly certified, and also that ho should have set aside the execution pro¬ 
ceedings as being altogether void, but, as that formed no portion of tbe 
grounds of appeal urged in tbe lower appellate Court, tbe appeal should be 
dismissed. Per NORRIS, J.- QucBre. —Whether tbe notification published 
in the Calcutta Gazette of 8th April 1879, signed by tbe then Deputy 
Commissioner of Cooch Behar, and stating tbe mode in which copies 
of judicial records of the Courts of Cooch Behar are certified as correct 
copies, and which notification was published after a notification bad been 
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Execution of Decree— (Co«imi«d). 

published by the Gr^vernor Oaneriilof India in Council under the provisiocs 
o( s. 434 of the Civil Procedure Code to the efiecl that the decrees of 
the Civil and Revenue Courts of Cooch Behar may be eiecuioi iu British 
India as if they had been made by tbc Courts of British India, was a 
compliance with tbc provision of e. 86 of the lod-an Kvideiico Act at the 
time when there was a representative of the (fovcrnmciit of fndia re>ident 
in Oocch Behar. Per NORRIS.-I.—The uniifieation '-^f the 8ih of Apnl 
187'J i-‘ now of no U'O, as there is no r^.•pre^eutallve of Her Majesty or a 
t'rovernment of Itidii resnliriR in 0 'ocb B hir, and c.M..>cqiKiiil> ccriitud 
cipinsof judicial records of th it SMte ca.mo-, now be rec. ived ui . vidonce 
in the Courts ol British India under ib-pr..Yisions.>f s 8& of the KyiJenco 
A;t. ci.vN'BK Mahomed SaitK\R v. Tarini Ch.ar.vs ch.akkrbutti. 

14 C. 546 . . ■■■ 

^lortqnne decree lor sale of vroperlies in di/^rrcnf disfi iefs onrf ^nrisdicaons 
Cn>. Pro-Co/c (.Icf X(V O/ 1SS2I, I'J. M. Sell. IV./<>.in 128 
JwnHieftou.—A de'‘r«eoiunnoi ma suit, brouchi. under the pnviMons of 
s, Ui of the Code of Civil Precodure in the Court of the Bub^r.imate Judga 

of RM-=bavc on a mortcase of certain properties sitiiaU-d in the districts 

and jurisdictions of Rajsu ive and Nyaduiuka. directed that the properties 
mentioned in the moftgaec should be sold and the 

pavm. n' of the mortgacc debt. The propor'ios were s.. J by the C<mtt 0 
RHsbaie: HWr/, that the authority given by s. 19-f the Code included 
an anthoriiv to :nUf -he order for the >ilc o- toe prop^r.us. that he 
Raj^have C ujrt wa. with'n irs j iri^diction m d-roeting and carrying out the 
s ile. Oiirri-e.—Whether, where a sale taU.-s pitco unlct a money decree of 
property partly wiiUin tb<^ locvl limits of the Court whose 
exe-nted and pirtlv witlr.ut tb U Court s ]ar,vd.ction. the silo of the pro¬ 
perty wUhout the jurisdiction would he vai: I and hmdnu m ^o^quence 
Sf the provisions of ss. 19 and m of cho Code of Civil Proo.dufo- i d 
GHOSE J -S -22:3 of the Code of Civil 1’r .ceduro merely provides that 
whin it m .y he n -ces.ary for t C.mrt to send a decree f'”" 
other C.mrt by reason of the property being situate beyond !■» 
diction itou«Qttodoso:andihe words of sub s. (cj. sale otimmoAc^ 
able properly siluito without theloc.l limits 

Courf which pissed it," conlerapUle a case whrre M the ron?t 

i i a-r ■ " 7 

au,.h.<l. O.. the ttlh Jaly he applied l..r and ohta„.ed oae month’s lima 
¥ f 11 k ikt of th^sd Dfopercios ; and on tboTth AuRU?>t, afeor 111ing tho list, 
‘"pptd im the a^"XS.,t ao'dsaleoi such propertic. The Hpmoot^ 
debtor conti nded execution was barred by limitation : H«?W. tha-the 

omission to file on the 8ih July the list describing specifically the proper- 
?ie« -ought to beattaehed. was a mere defect of descriptiou which could bo 
m.dcr s 215 01 the Code of Civil Procednro by allowing an amend¬ 
ment to bo made: and further that liio two applications of iho 8tb and 
24th July should be considered as one entire application dating Irorn the 

dit^f the 8tb July. MACGREGOR V TaRIN-I churn sircar. 14 C. 124. 
Pn«««r)ii under decree-Reversal of decree-ResHlution of properly nJUr 
revenalofdecree^Mesneprofils-'Ctv. Pro. Code, 1882, *,244. A Court, 
Reversing a decree under which possession of property has beeo taTien. has 
poZr to order restitu Jon of ibe property taken possession of. and with it 
^ which iBiV h*ivc ^4ccf uod during duoh possesstoo. MOO' 

Ko"o”d V. MAHOMF.D SA... MFA.I, 11 0. 484 ... 

fill PractL^Execution proeeedings-Power ol District Judge to transfer execu 
^ l^nvroceeSZ another Coart-Civ. Pro. Code. « ‘25. G17.-A District 
jSdee has no power to trao-ter execution proceedings to a subordinate 
Court KlSHOBl MOHUaN SETT V. GUL MOHAMED SllAHA, 15 0. 177 ... 

(12) Reorese'ntatioe of deeree-Inlier-Atlaehmtnt of decree^Civil Procedure Code 

Mel XIV 0 / 1882J. as. 232. 244. 273.-A person attaching a dooroe is a 
repreientitive ol the decree-holder within the maaniDg of that term as 
used iu s 244. cl. (c) of tho Civil Procedure Code, and m every case is 
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OQtitled to enforce execution of the decree which he has attached. When 
the decree attached has been passed by the same Court as the decree in 
execution of which it has been attached, the Court has jurisdiction to 
execute tbe attached decree on the application of the attaching creditor. 

Peary Mohun Chowdhry v. Romesh Chunder Nundy, 15 C. 371. 831 

(13) ResiUance to execution—Application against a claimant resisting execution, 

kow treated — Ordir under Cxvxl Procedure Code, S. 331, Nature of.—kn 
application in furtherance of execution of a decree for possession against a 
person who resists execution, claiming the property as his own. is an 
application within 8.331 of the Ctvil Procedure Code, and should be 
treated as a plaiot. FONINDRO DEB RaIKUT v. JUGODISHWARI DABI, 

14 C. 234 ... 155 

(14) Sale of property covered decree to Court lolixch passed decree uilienpro- 

perty is situate outside its local jurisdiction at time of applicatiorx^ 

Civil Procedure Code (Act'KYV of 138-2). s. 233 (c), jurisdiefion.—A 
mortgage decree was ptssed dircctin > tbo stie of certain property wholly 
situate within tbe local limits of tbe jurisdiction of tbe Court which 
p.asscd the decree. After tbe decree tbe district within which tbe 
property was situate was transferred and pl.iced under tbe local juris¬ 
diction of another Court, Tbe judgment-debtor then applied to 
the first Court for execution of the decree and thereupon the judgment- 
debtor objected that tbit Court bid no jurisdiction to entertain tbe 
applic'itioo or to direct the sale of tbe property, field, that that Court 
had authority to execut) its uvn decree and bring tbe property to sale. 

Weld further, that 8, 223 (c) of the C^de of Civil Procedure does not 
curtail the power of the Court to ex;cite itso.vn decree, but gives it a 
discretion either to execute tbe decree itself or on the application of tbe 
decree-holder, to send it to another Court lor execution, and thereby 
extends rather than limits the Court’s power. KARTIC NATH PANDEY 
V. TiLUKDHARY LaLL, 15 C G67 ... 1029 

<15) Scheduled Districts—Execution of decree passed by Court of Scheduled District 
in Court of a Regulation District—(^iril P/o«dwre Code [Act VIII of 1859), 
s. 284 —Cimf Procedure Code (/Icf XlVo/ 18821, ss. 223. 229—Sc/ieduied 
Districts /Icf (XIV o/ 1874), s. 5.—On the 15th May 1876, a judgment- 
creditor obtained a decree in ibo Civil Court of tbe Chittagong Hill 
Tracts, which are included amongst tbe Scheduled Districts and on or 
about the 15tb May 187G, at bis instance, it was sent with a certificate 
of non-satisfaction to tbe Court of a Munsif in the Regulation District of 
Chittagong forexecution. After sundry unsuccessful attempts to execute 
the decree, uii application was made on the 17th September 1886. for its 
execution. The judgment-debtor objected that under 8. 229 of the Code 
of Civil Procedure (Act XL\' of 1882) tbe Munsif’s Court bad no jurisdiction 
to execute the decree, as it could only a.;t under that section and the Code 
bad never been extended to tbe Chittagong Hill Tracts, fie/d that, as at 
the time the decree was passed and sent to the Munsif for execution Act 
VlII of 1859 was in force, and by s. 284 of that Act tbe judgment-creditor 
bad a right to have bis decree ^ent to any Civil Court for execution, be 
was entitled now to have it executed, as neither Acts X of 1877 or XIV of 
1882 by express words or implication deprived him of that right: Held, 
further, that tbe intention of the legislature was with regard to decrees 
obtained in Scheduled Districts after the Code of 1877 came into force, 
that such decrees should not be executed by Courts in British India unless 
and until, under the provisions of s. 5 of the Scheduled Districts Act (XIV 
of 1874), the Government had issued the notification therein referred to 
applying to the Scheduled Districts such portion of the Code of Civil Pro¬ 
cedure as they thought proper to apply. Quare. —Whether a decree pass¬ 
ed by a Court in a Scheduled District, and sent for execution to a Court 
in a Regulaiico District after AotX of 1877 came into force can be execut¬ 
ed by the latter Court in the absence of such a notification extending the 
provisions of the Code of Civil Procedure to tbe Scheduled Districts. 

Kashi Mohun BORUA v. BISHNOO PriA, 15 0- 365 « 12 Ind. Jur. 385 ... 827 

(16) See ACT VIII OP 1869 (BENGAL LANDLORD AND TENANT PROCEDURE), 

14 C. 570. 

See ACT VIII OF 1885 (BENGAL TENANCY), 14 C. 380, 15 C. 383. 
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(18) See ATTACHMENT, U C. 394. 

(19, Seo limitation act (XV OK 1«77). 14 C. 60. 14 C. SIS, 15 0. 501, 
15 C. 363. 

(20) See SALE, 15 C. 557. 

(21) See SURETY. 15 C. 497. 

(2-2) See TlUNSFEB OF PROI’ERTY ACT (IV OF 1982), U C. iU. 

Execution Proceedings. 

Sao CIVIL PROCEDURE CODE (ACT XIV OF 1682). M C. 7o7. 

Executor. 

(1) See PRORATE. U c. 801. 

(2) Seo WILL, 15 C. 83. 

Experts. 

See EVIDENCE. 15 C. 539. 

Extension of Time. 

SCO mortuac::-Foheclosure. 14 C. 45i. 

Fmc ^0 ry 

See Land acquisition act iX of ih 70). ii C. 123. 

m"c Uie'inform^nt then n-V l^efoco a M.gi^traW. a>k.nfi 

thai'l.P- cr.se mipht police 

appl.cauon was 211 of the 

vZ\ cTd^. "U/. ( 'TL'' cTir'pr'oodc Tl 

may talce cc Koizince under . . .iOords grouud foe 

oncncc brought to L.s • vs a muttr of sound 

a suspicion Ihal i.ot so proceed and direct th:U the 

^ ’ «n 1'"lerbe U ed uluil SOUIO pc.son aggrioved has complaioed. or 

persou a police fvpoft oii the subject b.vsed on an inve.ti- 

until be has before b m a pon 

gatiOD directed to ^ ' original ch trge has been either heard aod 

(2, Pen.l Code. .. 111.-A.I..I.0 obarjo beloio ,tuf p'^.l'oT 

b" r.:”a g 1 “i. — 'i! r;.t. wbicb cr,.,,,../ro,..d. 

i"hlt"Lsn ios.,Iut,d.A,.d<lo.» ..ot,ai.ply .0 I»L. choree, merriy. 
c;ueen-Km>’RE9'^ V. Karim pukkh, u c. ci3 

False Evidence. . . j - 

, ■ ^ i n jitnuhi M\a\slraU-Prosecution on facts slnied in an 

ii?idaui2 «^r»Fd 6^ VK a De^utu Ma<jislrate-Penal Code, Act XLV of 
1SG0'**S) 193 199 -Dechration l>t, hie rereivabU ns evidewe—Sanction to 
i^f^ecHU Order for. quashtd.-n Uepuiy MaKisiraie bas no power lo 
- • til. in natb to a porsoii nuking a oeclaralion in the shape of an 
"aulvi; a^d su h p°r“or vnnot. on the facts stated in each declaratiou 
t?nrn ^dLr commit^^ oOencceitlier under s. 193 or e. 199 of 
the*^PenaI Code. In the matUr of the pet.lion of ISWAR CHUNDER GUHO, 

14 0.663 

False Information. ^ 

See PENAL CODE (ACT XLV OF 1660), 14 C. 314, 15 0. 38G. 

1177 
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Famify Dwelling-house. Paqs 

See Hindu Law—Partition, 14 C. 797. 

Female Minor, 

See Guardian, ii C. 615. 

Finality of Order. 

See CIVIL Procedure Code (act XIV of 1682), u C. G40. 

Fine and Compensation. 

S>e ACT I OF IS71 (CATTLE TRESi’A.Srj), M C. 175. 

Fishery, 

'■ 1) Fi%hi»g t/i tnuk connected with a running streom — Tlieft - Citminnl trespass 
- Penal Code. ss. 379, 447-—Aceu-od were charged with having Ukeri fish 
from a tank bplr»nging to the complmian' and convicted of theft and 
criminal irt‘>pas3 under ss- 379 and 447 of the Penal Code. It was found 
tbiit the tank in que^)tioI) was not enclosed on all sides and was dependent 
on ibo overflow ot a neighbouring channel which was coiine:t( d with flow¬ 
ing streams lor its .supply of fi-h ; chat tbc fish were not reared and pre- 
.■served in the lank, and that the ooourrence complained of to 'k place at a 
time when the Hoods were high aud the lank was conncciol with the 
streams so f hat the fish could leave it at pie ksure. II eld. that the fish 
were /era nalura and not in “ the posse.ssioo of ” the complainant and 
coDfcquently DO offence had been committed, field, further, that had 
the fish been Liken at a time when they were restrained of their natural 
liberty, and were liable to be taker) at the pleasure of the owiu-r of the 
tank, the c nvictiou would have been upheld. MAYA Ram Sukma v. 
Nichala Katani, 16C. 402 ... 852 

(2) hifringivienl of exclusive right of fishert,in public river—Thelt—Cruninal 
miSiippropriation-Mischief — Cnminal Ire.spxss—Unlawful assembly — 

Penal Code, ss. 143. 378. 403 426 a»ir/ 447.—Fi>b in a puuli> river cannot 
be said to be property in tbo possession of iTie person who may have the 
fishery right, and the infringement of that right ns not f/ie/l under s 378 
of the Indian Peual Code. The accused were charged wuh unlawfully 
taking fish along with some eleven others ill a puolic river, the right of 
fishing in which bad been lot out oy the Government to thi complainant, 
and the lower Court amoog-t other offences, convicted them of theft, 
criminal misappropriation, mischief, criminal trespass, and unlawful 
assembly. Held, that the conviction was wrong, and that no offence had 
been committed. Bhagiram Dome v. abar Dome. 16 C. 398 ... 84J 

Foreign Decree. 

See Execution of Decree, 14 C. 546. 

Foreign State. 

Sec ACT VIII 01- 18C9 (BENGAL LANDLORD AND TENANT PROCEDURE), 

14 G. 570. 

Forfeiture. 

Bee Landlord and tenant. 14 C. 176. 

Forgery. 

Intention — Penal Code. s. 466.—Where a document is made for the purpose of 
being used to deceive a Court of Justice, it is made with the tufcnlton of 
being us?d for that purpose. A person, tberefore, who, at the request of 
another sent to trap him, fabricates a documeot purporting to bo a notice 
under the seal and signatureof a Deputy Collector, he being informed that 
the notice was required by such other person for the purpose of being used 
in a pending suit (there being, however, in reality no such suit in 
existence), is guilty of forgery, it not beiog necessary that the inieniion of 
fraudulently using the document should exist in the mind of any other 
person than the person fabricating the document. HARADHAN MAITIv. 

Queen-Empress, 14 C. 513 (P.B.) ... 340 

Praud. 

(1) See Civil Procedure Code (act XIV of 1982). 14 C. 679. 

(2) See LlMITATION ACT (XV OF l«77,l. 15 C. 58. 

(3) See PLAINT, 15 C. 533. 

(4) See Right OF Suit, 15 C. 179. 

(5) See Sale, 15 C. 557. 
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Fraudulent Execution of Decree. 

Seo DECRF.K, U C. 376. 

Fund In Court. 

Seo Practice. U C. 374. 

Further Enquiry, 

mice to (iccused-Dischorge by ilaoistra(e~Cum. Pro. ^ 

^ 437 notice to an acou^td person is necessary in point of itw bolore 

an order under s. 437 can be passed: but as a matter of discretion it is 
proper that such notice should bo given. Held, by tbo ^ 

Pull Bench (PRINSKP. WILSON, TOTTENH.4M. NOKUTS, l'ir.01 nd 
O'KINE \LY J.J.) —After an enquiry by a subordinate Magi>tr.uc aud the 

di«chargp of an arrii>ed person a Sessions Judge or Magistrate has junsdic- 
?iorunders..l37 o, theOrim. Pro Code, to order a ‘ further onqu.rv or a 

re-hearing upon tho same materials whioh were before 

TiDgistrate. ie.. when no further evid. nee is fortbcomiug. But - 

J.. dissenting) the words •‘further enquiry” m tbai section ^^an ho 

er quirv proliminarv to trial which regularly "V ‘1“:: 

charp,.; and do not include the trial. And if on tbo evidence 
accused ought to be committed, then, in a case tnule uni) at the 
Sessions the proper course is to commit uudtr s. 436 : in other cases to 
refer to tho tligb Court. iVr PRINSKl'. J.-Tbc 

trial mJ the “ further enquirv " would therefor© allow of the framiug of 

a rhii -d the cVos.-exa/nin;t.on M witnesses bn the 

PETHERAM, C.J..and OHoSK. J.-The PO'vcr g|t^en by 43 o Cr.m^ 

Pro. Code to oruer a further enquiry is confined o 

revising officer is satisded. for one ot the J ' 

the suLdinato cfficer has prooe"ded mi 

with a more orhaustive enquiry further 

It was not intended that such an enquire 

reconsideration of evidence. Jn the viaUer of HaBI DASSaNY.VLn. 
SariTCLLA, 15 c. 603=13 Ind. Jur 55 

Further Relief- 

Bee Beclar.\tory Decree, u C. 58G- 

Ghatwail Tenure. ^_(;,,,ii,^ah'siigUiol aUenation-Sale of Ohatwal's 

Ohatwali Tenure in J —(ihatwali unuies are rendered 

estate in execution ol a 1 tfne in some particulars from other in- 

by their orig.n and in^d^ extent, is 

heritauces and to them the (R ^ 

not cDtirely applicable, yi K auestion wbeiher tbo shIo of a 

the extent of the YbLagporo zemiouHri. in Bhagalpur. in exAulion 
ghatwali tenure in the Kha gp ,,.n 5 ;{.jfred the inheritance as against 
» decree “>■“ ^ ^ =u..om, rh« tbo Kb.t- 

the Gbatwal s son ho aliened by the ghatwal, or soil m 

wall was not inalienable bu^ ^^^g assented to by 

execution of a decree ag • poj being limited to the Ufe-in- 

tho zammdac. this po"®' . lormiog p.ct ol bis right and 

terest oi tbo ghauva °, a^AND BOY, 15 C. 471 iP.C.) 

.Ujo to^tbo^g^batwaj,. ^Kal, ^ J. ^ ^ ^ 

°‘"ovcT on (ailnre of prior d«vis.-Seo WILL, 15 0. 282. 

“"to'^PENAL CODE lACt XLV OF 1850), 1. C. 506. 

“°“sm limitation act (XV OF 1877), 14 C. 457. 

Or«/ Ornodsor. ol P.iornol 

Sea HINDU LAW-INHEBITANCE, 15 0. 780. 

around for setting aside Sale. , 

Be© ACT VII OF 1880 (BENGAL PUBLIC DEMANDS RECOVEBY), 14 0. 1. 
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'Juardian. 

(1) Enhancement of rent. Effect of — of mother and guardian how Jar 

binding on minor son—‘Kabuliyat given by widow in possession to 6ind 
her son and successor to pay enhanced rent decreed against her —Admis¬ 
sion not amounting to estoppel. —A patnii>4r obtaiood decrees for the en- 
b^ncemeiit of the reat of holiings in ibe possession of the widow of a 
deceased tenant;, one decree being in respect of land formeciy held by the 
latter and the other in respect of a holJitig purchased oy the widow on 
bcbaif of her minor son by the deceased, whilst the enbaocemeot suits 
were pending. The widow also signed kubaliats relating to both tenan¬ 
cies, agreeing, as mother of the mmor, to pay the enhanced rent. Beld, 
that as the putuidar was entitled to sue for eDhanoement, aod it was not 
to be presumed that tbe mother held adversely to her sou ; also as she bad 
come to what she believed to be. and was a proper arrangement, the son 
on his attaining full age, and entering into possession of the tenancies, 
was bound by tbe kabuliata. Tbe putuidar was not precluded by the fact 
that be had, after tbe son bad attained full age. sued tbe mother as 
tenant, stating that she, and not the son. was tenant. WATSON AND 
Company v. s^A^f Lall Hitter. 15 C. 8 tP.C.) = i4 I. A. 178= ii 
Ind. Jur. 395 = 5 Sar. P.C.J. 66 

(2) Guardianship of.female minor — Female minor, Right to custody o/ — Maho- 

med'iiiiaia, 6hia Sect —Act IXo/ 1861—Act XLof 1858, s. 27.—AMaho- 
medan father of the Sbia sect IS entitled to the custody of a daughter 
above ih » age of 7 years as against the mother. The decision in 10 C. 15 
has DO application to a case where the father is seeking to get the custody 
of bis daughter. In the ma'ler of the peUtion of HaHOMED AMIR 

Khan. Laudu Begu.\i v. Maho.med amir Khan, 14C. 6i5 

(3) Minority—Smi by minor — Certificate of administration —Acf XL of 1858, 

S. 3-—Whenever an aoplicalion is made for the appoinlment of a guar¬ 
dian under Act XL of 1858 and an order is passed appointing a person to 
bo guardian of the minor, even though no certificate be latton out by 
tho person ^o <ippointcd, the minor becomes a ward of Court and the 
period of his minority is exiendel to 21 veats. Grish CHUNDER 
CHOWDHRY V. AllDUL SELAM. 14 C. 55 

(4) See ACT XL OF 1853 (MINORS), 15 C- 40. 

{5) See Minor, 24 C. 204. 

Mawaladari Tenure. 

See Kabuliyat, 14 C. 99, 

Heir. 

See EXECUTION OF DECREE, 14 C. 316. 

Hereditary Office. 

See Right of Suit, 15 C. 159. 

High Court. 

(1) See Civil Procedure Code (Act xiv of 1882), I4 c. 768. 

(2) See HINDU Law-GENERAL. 14 C. 781. 

(3) See Hindu Law—partition, 14 c. 835. 

(4) See VERDICT OF JURY, 15 C. 269. 

■Hindu Law, 

1. —General. 

2. —adoption. 

8.—Alienation. 

4. —Gift. 

5. —Inheritance. 

6. —Joint Family. 

7. —Maintenance. 

8. —Marriage. 

9. —Partition. 

10. —Reversioner. 

11. —Widow. 

12. —Will. 
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HiMdu Law-l.-Oeaera!, 

Contract-Interest recoverable atanyone Uvie, Amount oZ-Damdupat, Rvle of— 
Act XXVllI 0/1855—ififf/t Court. Ordinary Onoinal Cwil Jurndiclton. 
TUe rule of Hindu Law. known in Bombay as the rule of Damdufat that 
no Rteatec arrear of interest can be recovered a( anj, one fiHi/'than what 
will amount to the priocipal sum. is neither a mere moral precept nor 
limited in its applicaiioo to other than stipulated interest, and as a part 
of the iiiodu law of contract is. in the ab?eDce ol .any Ugi^lUivo enact- 
mont lo the contrary, the law as brtweeu Hindus in ihe ilieh Court, m 
its Ordinary OriRinal Civil Jurisdiction. Act 

clusivolv with the rate of intetest which may be allowed, and there is 
noibinc in that Actincousis-tmt with the rule of NOlUN 

CHUNDER BANNEK.IEE V. ROilESH CnUNDEK C.HOSE. 14 C. l81 


■ 2 —Adoption. 


See RESJUDiCtTA. U C. lOl. 
■3.—Alienation 


(1) Sale of ioini family estate in ereculion. of decree the father s dcbt- 

‘ BTonerationo, son's.hare only vhere drt.t has beenmcvrrrdfor anun. 
moral or ilUqat inoposi-liiodin oi pretmp the nature of the dr6/.- The 
sons 11 . a joint family, undrr the Mitaksba.a cannot .cl op ihc.r ngbls of 
iriboritance in (he family estate apamst tbur fathers aliet.atun for an 
antecedent debt, or apaimt a sale in execution of a deerreupon ^uch 
debt althoupb the SOLS may not have tern parties to the decree, unless 
the sons can establish that the (icht has bten contracted for an immcaral 

or illeeal purpose The fon's positmu is distinct m this respect from that 
of I ther relations in tbe joint family, inasmuch as it is his duty t« pay 
outofiho family estate, bis father’s debt- A decree apainst indebted 
fathers m a family consis.ii.g of lathers and sons. chiuR d he family 
esl ito and tbe sab- in execution was not merely of the riRht, title and 
mieresis of the debtors, but ol tbe property oemR such interest. On tbe 
other band, before tbe sale ooiice was Riven on behalf of the soiis that 
the property was anrostnl and jomt. Held in a suit oi, behalf of ho song 
aoamst the purchaser at the sale, to recover tbeir shares. tUt it was for 
the plaintiffs to sbow aflirmalively that the debts were contracted lor an 
iii.caloriui.uo.al purpose, and that to establish gei.eral extravacanco 
awinst the fathers was in.unicieut. U was not necessary for the purchaser 
to show that, there had been a proper enquiry as to tbe purposco lhe loan, 
or to D.-ove 'bat tbe money was borrowed for family necessities BllAOnUT 
PF'usnrD Si^;?GH V onm KOKK. 15 C. 717 |P.C.) = 15 I.A. 99 = 12 Hid. 
Juf. 289 = 5 Sir P.C.J. 18C 
(2) See HINDU La w — iNHKBITANOK, 11 0. 387. 

4.-Glft. 


(1) Delivery of po^session-Transfer of Properly Act. s. m - Immoveable and\vwte. 
ab/cVon^rfy.-AssuminR that delivery of pcasession was essential under 
the Hindu law to complete a Rift of immoveable property, that law has 
been abropalcd bv s. 123 of tbe Transfer of Property Act. The fust para, 
of that seetP n means that a gift of immoveable propeny can be tflcctcd by 
the erecutini. of a registered inslruincnt only, iictbmg more being neces¬ 
sary The same is tbecaso under that seciion with regard lo 

moveable property, provided that a registered deed (and not the alternative 
mode ol deliviTv) be adopted as the mode of transfer. DHARMODAS DaS v. 
NlSTARlSl Da’sI, M C. 14(i 
(21 See HINDU LWV -WILL. M C- 222. 

■S.—Inheritance. 


(11 Davabhngn SJiCol- Hroiher's daughter's son- f5reo< grandson of paternal 
arandfather —A brother’s daugbler’s son docs not succeed in preference 
to a Croat Br.ind':on of tbe patnrnal grandfather of the deccHsed. IIARI- 
UAH I'UNDOl’ADIIYA V. BaMA ClIAll.\N CHAl'TOI’ADHy 15 0. 780 ... 

12) To properly purchased by Il.nduwiaoni out of the income of hr estate.— 

When A widow, not spending the iiictme of her widow's estate in the 
property which belonged to her husband when living, has invesled such 
^vings in property held by her without making any distinction between 
tbe original estate and the after-purchase'', the primu facie prerumption 
is that it has been her intention to keep the estate one and entire, and 
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Hindu Law^S.—Inheritance — {Concluded). 

that the aftec-parchises are an iooceAent to the oriqinal estate. The 
authority upon this milter is found in 10 C. 324 = 10 I. A. 150, where a 
widow having made no distinction between the originil estate aod the 

after purchases, the latter were held inalienable by h“r for any purpise 
not justifying alieuation of the former. aHG0^.0CHU^4 SINGH v SAHEB 

Singh, H C. 387 (P.C.) = 14 I.A. 63 = 11 lad. Jur. 23l=5 Sir. P.c.-J. 1 
- 6,--Joint Family. 

II) Mitnk^hnrn Law—Sale of joint family propfiyly in execution of decree as 
the result of a mortgage by -janaginq Member — Liabtlity of shares of 
members of family not parties to the decree. —Although some of the mem¬ 
bers of a j ’int family had not baen mtde ptcties to a suit upon the mort¬ 
gage effected by the managing momoers, the entire ftmily estate was 
bound by the Act of the latter, and passed at f oe sale in execution of a 
decree upon the mortgage. V/hether the share.s of all were bound 
depended on the authority of those who executed the mortgage. This 
authority they bad to raise money to pay a dent owed by tbe family 
as joint m-raber.s of an ancestral trading firm. The managing mem- 
ber.s of a joint trading family, having purported to mortgage the family 
estate, to pay a d»‘bt due by tbe firm, were sued upon it by tbe 
mortgagee, who afterwards purchased the property at the execution 
sale. In a suit brought by tbe latter against the other mem¬ 
bers of tbe f.amily to obtain a declaration that he bad purchased the 
entire family estate, the defendants, without showing that the mort¬ 
gage did not validly bind the f.tmily estate, contended that, not having 
been made parties to the suit, they wore not affected bv the decree, 
and their shares had not passed at the sale in execution. Held, that as 
the defence was substantially on the latter ground only, though there 
was every opportunity given to tbe defendants to raise the former ground 
also, the suit need not bo remandc 1 ; and that the wbole estate had passed 
to the purchaser, DaulaT KaM v MEHR CHAND, 15 C. 70 (P.C.) = 14 
I. A. 187 = llliid. Jur.435=5 Sar. P.C.-J. 84 = 1 P.R. 1888 ... 632 

(2) Rights of members of a joint Bindu family in a talukdnri estate^The Oudh 
Estates Act fl of Partition and account against the lalukdar—The 

Oudh Rent Act (XIX of 1868), s 83. cl. 15, ana s 106—Limifafion Act 
(XV 0 / 18771, icA. II, arts 127 and 120.—A member of a joint Hindu 
family cannot sue for a share of the profits of the jnint family estate as 
he has no dr finite share until partition. He may sue for a partition of 
such eslaio unless by a family usage or special law it is impartible, and 
then is entitled to au account. A talukdari estate, though entered'in tbe 
name of one member of a joint family in the lists prepared in conformity 
with tbe Oudh Estates Act, I of 1869. may be subject to a trust, implied 
from the acts and declarations of the talukdar, for the joint family as a 
joint estate. In that suit, commenced in 18G5, by a member of a joint 
family for the declaration of his rights, partition not being claimed, the 
order of Her Majesty in Council (1879) directed that the talukdar should 
cause and allow tbe villages forming the talukdari estate and the proceeds 
thereof to be managed and applied according to the trust declared in favour of 
the members of tbe family. The plaintiff in that suit afterwards obtained 
entry of his name as a co-sharer in tbe villages in the register kept under 
Act XVII of 1876. s. 56 ; and then brought tbe first of the present suits for 
his share upon partition, both in that estate as it stood in 1865, aod also with 
the addition of villages since acquired out of profits, claiming an account 
against the talukdar. Tbe latter alleged, among other defences, that the 
talukdari estate was impartible, and brought across suit to establish this, 
and also that it was held by him according to tbe rule of primogeniture, 
the right of other members of the family being only to the profits. Held, 
that, in regard to the order of Her Majesty above mentioned, which was 
applicable to an estate held subject to tbe law of the Mitakshara, the 
talukdari estate could not be declared to be impartible ; also that a declara¬ 
tion in the Judicial Commissiouec’s decree that a member of the family 
entitled to a share upon partition should hold it as an under-proprietor 
under the talukdar could not be allowed to stand. Held, also, (a) that 
the first suit, as one for partition and an account, was not barred by 
limitation under Act XV of 1877, s. 120, and must be decreed ; (6) that the 
provisions of the Oudh Rent Act, XIX of 1868, s. 8, cl. 15, and s. J06, 
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^Indu Law—6.—Joint Famity - {Concluded). 

prcdlu'linc proocodinfis in the Civil Court, mifibt be applicable in tbe pro¬ 
ceeds of tbo villages K'rming the original estate, tbe claimant having been 
rcciirdod in the revenue ro.’ords as a shareholder therein, but could not be 
applied to the rest of tlie joint estate ; and (cl that the sections of the Code 
of Civil Proceiure relating to mesne profits were not applicable to a suit for 
partiiio'i nr for an account of Ib'j prorcjds of family estate io which a 
plaintiff has no sp-^citic interest until clciree- PlKTHl JOUAHIR 

SINGH UM\N PAUSHAl) V- JOWAHIR SiNGH. 14 0. 41)d iP.C.)- 14 l.A. 
37=11 Ind. Jur 2:32=4 Sar. P. C J. 75S=Riiiiue and .T.vksoa s 

P.C. No. 97. 

(31 See HINDU LAW-ALIBNATION. 15 C- 717. 

- 7.—Maintenance. 

See Small CausbCOURT. Mobu.ssil. 15 C. ifii. 

- a.—Marriage. , , o ^ 

(11 SMfiros • rafr>' iitairtiioe betiveeyi penons oi different seclwmoftne biidm 
caste. Vdlohiy o/.-Tiiece novbiug in H.iilu Law prohibiting 
between persons ichngiog to difl rmtseciioiisor smb-diyisions of the Sudra 
caste. UI’OMA IvUCHMS v. KHOLAKAM DHUIU, 15 lOS-13 Tod. 
Jur. lOS 

(21 See SMALL CVUSB CoUlir. MOFUSSIL, 15 C 833. 

- ~9.—Partition. 

(1) Benonl<c}wolof L-iw-Partidon b,, ,ons-Mother's s/mm ou pmftfton- 

Zccesswn to share g>ven loo mother on pnrlxlxon.-bndev fhe Bengal 
S hool of Law the share which a motbec takes on partition among her sons 
U nof .k-n froin her husbiud’e estate either by inheritance or by way of 
‘.u'l vorshlp ^ pre-existing interest, but i.s taken from 

her sons in lieu of or by way of provrsmo for. tbit inamtenanco for which 

l!hPV and their estates are already b^und. andon ^ SoSkaH "uosSF^ 
h.A' tn her sons from whom -he received it. SOLOKAH UOSSEb v. 

BhUhUN MonUN NiiOC.HY. UNSOl’OOUNAH DOSSEE V. I3H00BUN 
MOHUN NEOUHY. 15 C. 292 

(2) Fomilvdwellino-house-Partition xcall-Open space of ground‘Lasement. 

(2) property in Calcu-.u by mutual cooveyaoce. 

wheUier Snder .be dirvclion of a Court of law or otherwise. ,t is implied 
that th" parties take their respective shares with easements of light and 
ai^al between themselves in accordance with the existing slate of the 
prem st In a suit fur the partition of a family dwelling-house it was 
dhc“led that the p.irtles should Uke their rcspocuve shares by con- 

wnmwith lib«*rty to the plaintiff 'ormsca pariUiomoall. 
wer^ allotted but noconviyaoces executed. Held, that in equity the 
narties must be deemed lo have taken as if under mutual conveyances. 
fn s^i a“ concerned easements of light and air. BOLYE CHUNDBR SEN 
V. LALMONI DASI. HC. 797 

fr^nny. JOOEND.iO NATH MUKER.II V. JUaOI.USDHU MUKEliJI. 14 

C 122 

(41 Sui(’/or-Por(i<i/ partition-Jurisdiction of High Court, Original Side-Pro- 
(4) joithin and partly without jurtsdiclum.-Oo iho 

o%'n\l S^ide of The High Court a suit for partition of joint estate pact of 
?hP nronertv of which estate is situate within and part without the juris- 
ttion Uhere having been no leave granted under s. 12 of the Charter to 
aiocoocorning the portion outside the jurisdiction), is not liable to be 
duSei on the ground that partial partition of aproP«ty cannot bo 
B anted but mav be decreed as far as the property within the jurisdiction 
fs concerned The ruling of JACKSON, J.. in Rutfun Monee DuU v. Brojo 
MoZTduU. 22 W.R. 3.3:3. explained. PUNCHANUN MULLICK V. BBIB 

CHUNDER MOr.LICK. u C 835 

(6) See HINDU LAW—JOINT FAMILY. 14 C. 493. 

(6) See LIMITATION, U C. 610. 

_ lO.—Reveraloner. 

See Limitation. 14 C. 323. 
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HIndii Law—II.—Widow. 

(1) Accuviulation.% Hindu widow -Ancumulations, Period up to which they may 

be dealt toilh—Legacy to Hindu widow. —The right of a Hindu widow to 
the income and accumulations of her husband’s estate arising subsequent¬ 
ly to his death is absolute, and is not aSected by the fact that she may 
receive them in a lump sum ; but whether she receives them as they fall 
due or after they have accumulated in the hands of others her right is the 
same The question to be sought for in dacermining her right to deal 
with such income and accumuUwions of inc:)m« is one of intention. If 
she has invested her savings in such a manner as to show an intention to 
augment her busbaod’s estate, she cannot afectwacds deal with such iu- 
vestment-=. except for reasons which would justify her dealing with the 
original estate ; but, if she has evincid do such intention, she can, at any 
time during her life deal with the profi s. Whore she invests her income, 
making a distinction between the investments and the original estate, she 
can at any time thecoafier doii with such investments save in the case of 
the purchase of other property as a permanent investment. But fehould 
she invest her savings in property hetd by her without making any distinc¬ 
tion between the original estate anl the sU r purchases, the primn facie 
presumption is that it has been ht-r intention to keep the estate one and 
entire, and that the after purchises are an increninnc 1 1 the original estate. 
Grish Chundeu Roy v. Broughton, h C. 8G1 = i- 2 Ind. Jur. i79.... 

(2) See LIMITATION, 11 C. 323. 

(3) See HINDU TjAW-INHKKITANCK, 14 C. 387. 

- 12,-wm. 

(1) Construction—Charitable Gifts—Void Gifts—Gffts void for uncertainty.— 
A testator by bis will directed that bis executors should “ get a Shiva’s 
temple erected at a reasonable cost n a suitable place within the com¬ 
pound of the brick-built baitikbana bouse inclusive of the building and 
garden thereto,'' in which be bad constantly resided. Held, that the 
dirccliou was not void for uucerUinty, and that under the circumstances 
3 per cent, of the testator's moveable estate was a proper sura to allow 
for the cost of erecting the temple. Held.^Uo that a direction to the 
executors “ to perform all the acts properly and bona fide, to the 
best of their respective information and judgment, and according 
to the provisions of this will” did not give the trustees an absolute 
discretion to fix the amount proper to be expended on the erec¬ 
tion of the temple. The testator further declared that “ the said execu¬ 
tors or any of ” bis " heir-- and representatives ” should " not be able to 
make any kind of gift sale, nr alienation, or create any incumbrance on 
the ” said baitakbaua bousO; “ and none of ” bis ” heirs ” should “ be able 
to claim it in his own right ; but that the executors” should ” be com¬ 
petent to allow” the testator's “brother Issur Loebun Roy and ” bis 
" sister’s son Shama Das Roy to use the said baitakhana and rooms, ifec.” 
Held, that this clause did not operate to dedicate the baitakhana bouse 
to the idol 8hiva. nor to vest it in the executors, but that on tho death 
of the testator it descended to his heir at-law, freed from any prohibition 
against alienation. The testator further directed that his executors 
should “keep in deposit Government Promissory Notea of Rs. 9,500 (nine 
and half thousand rupees) for the preserv.if ion and suitable repairs of ” tbe 
baitakhana “ house in proper time, and for the daily and periodical wor¬ 
ship of the said god Shiva, for bis sbeba (worship) aud for tbe repairs of 
the temple,” the expenses of these acts to be defrayed out of interest of the 
Rs. 9,500. Held, that (there having been no dedication of tbe baitakhana 
bouse to the idol) the sum of Rs- 9 500 must be apportioned, one moiety 
going to the heir at-l.iw, to whom tbe baitakhana house had descended, 
and the other to the executors for tbe repairs of the temple and tbo wor¬ 
ship of the idol. The testator further declared that. “ if after the per¬ 
formance of all the above acts there remains any money or moveable pro¬ 
perty as surplus, then tbe executors shall bu able to spend the same in 
proper and just acts for ” the testator’s benefit.” Held, that the direction 
contained in this clause was void for uncertainty. Held, also, that such 
direction did not amount to a valid precatory trust. Where Government 
securities m certain specified amounts are bequeathed by will, the inter¬ 
est thereon which has accrued due before the testator’s death does not 
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aiadu Law— t2.~WiH—[Concluded). 

pfiss to the leRateea. Gokool Hath GUHA v. IssuR LOCHUN ROY: 
issuR Lochun Roy v. Gokool Nath Gdha : Sham Da8 Roy v. Isbub 
LOCHUN Roy. 14 C. 22y = ll Ind. Joe. 334 

(2) Cons^ruL^ion of - Reetrtctions upon eshte bequeathed, effect of. if contrary to 
Hindu law-Restrictions Sfpirabte from valid (ii.'5jx5stfio>is.“lD iho will 
o( a Hindu r^stcionons cnni-fary to law made by the will upon valid dis¬ 
positions, ii they are separable from the latter, need oot be held to iuvali* 
date them Threo docameot’*, of which the second and third were executed 
by a testator after ioteivals nf some yearp, together formed bis will; con¬ 
taining a bequest of estate to hie sous. This was held valid by the High 
Court, although the testator ID the latter documents bad endeavoured to 
impose rcstric ions upon the estate contrary to law, aod therefore in¬ 
operative ; the principal of them being (a) prohibition of actual possession 
or alienation, by any son, of bis share in the estate; and (6) direction 
that ibo whole estate should he managed in a common cuicberry, with 
religious trusts the sons to get only the rem lining amount of profit 
according to their respeciive shares in perpetuity. At the same time the 
Court held good a provision for defraying the marri-ge expenses of sons 
' from joint funds with the direction in the will that until the youngest 

son should attain majority, none of the sons should bive a right to parti¬ 
tion ; any son who shou d nepar-ite fr m tbo others getting, up lo the lime 
of hisaitiining majority, merely maintenance, and not ibe profits accruing 
upon his share. A gift over was that on the death of a son surviving sona 
should take his sbare pr iporiionaiely to their own, and that if any of the 
sons so taking should die leaving sons, such sons should receive their 
proportionate parts of the deecsed 8<-n’s shire; the first part of this 
provision was held good, not bring inv.lidated by the second, which, as 
constituting a gift to an ind'finiie class, would not take The 

iiidgment of the High Court to ihe above.0.jct was upheld hy the Judicial 
Committee RaIKISHORI I>ASI V OERKNDRANATH SlRCAR. 15 C. 409 
(P,C.|= 15 I.A. 37 = 12 Ind. Jut. 176=5 Bar. P-C.J. lOO 

Homestead Land, 

Seo Small Cause Court-Mofussil, 15 C. 174, 

Husband, 

See Costs, u c. 580. 

Illegal Cess, 

Abwabs-Bengal Tenancy Act IVIII of 74. 179-Reptifafion5 VIII of 

1793, 3 . 54 ; V of I8l2, ss 2 anti 3; and X^IIl of 1812. s. 2 — What is or 
is not an nb'ui'ib mu'.t rtep'Dd upon the circuraiiancrs of ea'h panicular 
cai:e in which thn question arises. Where by a kabuliiat dated 1869 the 
defendant, as bolder of a ojokurari tenure, agreed to pay a certain fixed 
sum as rent, and al-o cocam items deS'gnated lehwart ar.d safanti, it 
was beltl that they were not illegal cesses within the Pall B-nch Ruling 
of 11 C 175, not ben g uncertain and arbitrary in ih ir oharacier, but 
spec.fic suras which tho icnaniR agr.ef to pay to the landlords, and ihe 
paym^nta of which, no less than i ho paymant of the rent itself, formed 
part of the consideration upm wb'ch the tenancy was created, aod which 
were in fact part of the rrnt ag^e -d to be p .i 1. aithmigti not so ne-enbed 
they w.'T'* recoverable therefore under Regulation V of I6i2, PD0MA- 
NUND SiNOH Bahadur v. Baij Nath Singh, 16 0. 828 

Immoveable Property. 

U) Bee CRIMINAL Pro. CODB (ACT X OP 1802), 16 0. 527. 

(2) See HINDU Law-Gift, 14 C. 446. 

13) Bee LIMITATION ACT IXV OF 1877', 14 0. 801. 16 C. 66. 15 0. 542. 

(4) See TRAN3PBR OF PBOPBBTY ACT (IV OP 1882), U 0. 687. 

Implied Coatraett 

See Small Cause: Court—Mopdsbil, 15 C. 662. 

lacldeata ot Tenancy» 

See ACT Vfll OP 1665 (BBNOAL TBNANOY). 15 0. 627. 
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tncumbraaces. 

See Sale fob Arrears of Revenue, 14 C. 109. 

Information. 

See Penal Code (Act XLV op i860), 15 C. 386. 


paq» 


Infringement, 

See Fishery, 15 G. 388. 

Injunction. 

(1) Mandatory Injunction, when to be granted-judicial discretion—Damages— 

Highls of co-sharers—la granting or wiibholJing an injaocuon, a 
Court should exercise a judicial discretion, aod shou'd weigh tde amount 
of substantial mischief done or threatened to the plaiotiS. and compare it 
with that which the injunction, if granted, would infl ct upon the 
defendant. There is no such broad proposition as that one co-owner la 
entitled to an injunction restraining another co owner from exceeding 
his righis, absolutely and without reference to the amount of damage 
to be sustained by the one side or the other from the granting or with¬ 
holding of the injunction. SHAMNUGQER JUTE FACTORY CO. v. RAM 
Narain CHATTEJKE. U C. 189 

(2) See Civil Procedure Code (act XIV of 1882), 15 C. 202, 

(3) See CO-SHARERS, 14 C. 236, 15 G. 214. 


Inquiry. 

As to title of alleged owners of share sold under Act 
ARREARS OF REVENUE. 14 C. 109. 


XI of 1859—806 SALE FOB 
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lasolveacy. 

See Execution of Decbee, 15 C. 762. 


lasoivcnt. 

(1) Judqment-debtor-Civ. Pro. Code {ActXlW of 1882), s. 351, Chap. XX.-A 
' ' Court cannot refuse the application of a ju gment-deb.or seeking to be 

declared an insolvent under the provisions of Chap XX of the Civ. Pro. 
Code unless it find-* affirmatively that the applicant has brought himself 
within els. ,al. l6). (c) or (d, of r. 351 of the Code; and the ^aot that 

his schedule assets exceed hU liabilities does not disentitle him to such 

rpliet A iudgment debtor applied to be declared an insolvent under the 
provisions of Chap. XX of the Code of Civil Procedure. The District 
Judge refused the application on the ground that the assets were admit¬ 
tedly in excess of the liabilities, and that he had made no effort for a 
period of two years to realise his propsrtv for the benefit of his creditors. 
Beld, that the District Judge was biund to grant the application 
applicant bad not brought himself within cla. (a). (6). (c) or (a) of 
9 . 351, in which cases alone he had a right to refuse the application. In 
the matter of the petition of JOWaLLA NATH. JOWALLA NATH v. PAB- 
BATTT BIBI. 14 C. 691 

(2) See SURETY, 15 C. 171. 

laipection of Documents. 

In criminal case—Discovery—Power of Court to order inspection—CriW’ P^o. 
Code. 1882. ss. 94 -99—Searfh warrnnf,/oftn and uafidify o^—A and T, 
the latter of whom was the book keeper in thefirm of J.M. &0o., were charg¬ 
ed on the complaint of that firm with cheating by having dishonestly indu¬ 
ced them to deliver to A certain sums of money between 1882 and 1887, 
and with having abetted each other in the commission of the said offeoM. 
The offence charged was carried out by T. omitting to make entries in the 
account books of sums due by A to the firm aod by making false entries 
therein of payments by A. Whilst the charge was peodiog the Presidency 
Magistrate, before whom the charge had been made, granted a search 
warrant in the following terms! To Inspector M—Whereas A and anc- 

ther have been charged before me with the oommisaion, or suspected com¬ 
mission of the offence of cheating, and it has been made to appear to ma 
that the producion of khatta books for the years 1382 to 1887 is essen¬ 
tial to the.inquiry now being made, or about to be made, into the said 
offence, or suspected offence, this is to authorize and require you to 
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laipccHoa of Documents-‘{Continued), 

search for the said property in the bouse of A. No. 13. Pollock Street, 
and if found to produce the same forthwith before this Court.” In ezdcu* 
tion of this warrant certiin books and papers fouod in the bouse of A 
were seized and taken possession of by the Police, and of those books and 
papers the Magistrate, on the application of the proRecuiioo, made an 
order for inspection. On a rulegranied by the High Court to show cause 
why the order for inspection should not be set aside, it was contended 
that the search warrant bad been granted without proper judicial inquiry 
and upon insuftioient materials ; that it was bad on the face of it, as he 
did not "Specify clearly” aa directed in Form VIH, sch. 5 of the 
Crim. Pro. Code, whose khatta books were to be produced ; and 
that there was nothing in the criminal law to enable a Court to make an 
order for inspection of document by the prosoeuiion in a criminal case. 
Eeii, per NORRlS. J , that assuming the cootentinn as to the starch 
warrant arose on the rule as granted the warr int must be looked at as a 
whole and so look«d at it sufficiently clearly showed that it was ihe 
khatta books of A which were rtferred to as being essential to the 
inquiry, aud the objects of the directei search; nor was there anything 
to show that the warrant was issued otherwise than regularly and in due 
course. Ptr NORRIS. J.—Though the Courts in England have constantly 
refused to compel discovery in criminal cases, on the ground that no man 
should be compelled to produce evidence to criminate himself, the Legisla¬ 
ture in this country has au'horis*^d the production, and under certain 
circumstances the compulsory production, of an accused person’sdocuments 
in Court. When once an accused person’s documents are in the possession 
of the Court by virtue of the due execution of a search warrant issued 
under the provisions f>f s. 96 of tbe Crim. Pro. Code, there is nodistincuon 
between such documents and those of any description found upon his 
person at tbe time of bis arrest, or on bis preroi-es at the lime of, or 
subsequent to, his arrest, and it was never doubted that tbe latter m^y be 
used in evidence against him. If, as laid down in the case of Dilhn v. 
O'Brien, 20 Irish L.R.. 300. tbe ngbt to (eizeand detain property of any 
description in the possession of a person lawfully arrested for treason 
felony, misdemeanour, rests " upon the interest which tbe state has in a 
per^on justly or reasonably believed to be guilty of a crime being brought 
to justice, and in a prosecution once commenced being determined in due 
course of law,” a right to inspect to seize and detain it. and tbe proper 
persons to inspect it are those conducting tbe prosecution. It would, 
moreover, be unreasonable that tbe Polios or those conducting tbe prose¬ 
cution should not have an opportunity of inspecting and examining 
dooumenis, Ac., fouod on a prisoner when arrested or on his premises at 
tbe time of. or subsequent to. bis arrest, before tendering them in evidence. 
Per Ghose, j.—T be contention as to the validity of tbe search war¬ 
rant did not arise on the rule as granted, but, semble. that tbe 
search warrant was bad in law, no summons under s. 94 of tbe 
Crim. Pro. Code having been, in tbe first instance, issued for the 
production of tbe documents, end there being no evidence to 
show that they would not be produced on summons only; that 
although tbe warrant was not specific, still inasmuch as no objection 
was raised to tbe form of the warrant, before tbe Magistrate, 
and tbe accused bad not been prejudiced by reason of the specification of 
tbe dooumeots being somewhat iudietinct, and it was clear wbac was re¬ 
ally meant, the abjection as to tbe form of the warrant should be disallow¬ 
ed. Per GHOSB. J.—There is no doubt that by tbe criminal law of this 
country, as laid down in tbe Crim. Pro, Code since 1861, an ao- 
oQsed person may be compelled to furoieib evidence, the production of 
which might have the effect of criminating bim. Tbe Magistrate has to 
determine at tbe time when be makes an order under s. 94 of the Crim. 
Pro. Code, or issues a search warrant under s. 96 whether tbe documents 
are necessary for tbe inquiry ; but when they are brought into Court the 
inspection should not rest with tbe Magistrate, who does not prosecute 
and has no in'oreat one way or tbe other in tbe result of tbe prosecution. 
It is reasonable that those who conduct tbe prosecution should have suoh 
inspection for tbe production of snob doonments is for tbe purpose of 
using them in evidenoe, and this oould not be done unless tbe prosecution 
bad ao opportunity of inspeoting them. In tbs ease of a searob or seianra 
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inspection of Documents ^Concluded), 

by the Police uodet Ch. XIV of the Grim. Pro. Cole, the prosecutor 
wouH necessarily have an opportunity of looking at the documents and 
arti.des seized, and there is no reason why he should not have the 
same opportunity or privilege where, under the order of the Court, any 
pariruUr document or other thine is seized under a search warrant, and 
brought up to the Court. Bearing in mind the purpose for which any 
document or thing is s-iized and brought before the Court, it seems that 
the Legislature, while providing for the seizure and production m Court 
of documents. &o. intended by implication that the prosecution should, 
under the order of the Court, have the power to inspect ihem and deter- 

mine whether they should go in as evidence. H id per curiam for the 

reasons above given-ihat the Magistrate bad power to allow the inspec¬ 
tion but such inspection must be limited to the books named iti the 
sear.h warrant. In the matter o' th->. pettlion of AHMED MaHOJIED. 
JaCKARIAH & Co. V. AHMP.D Mahomed. 15C. 109-l‘i lud. Jur. 259... 


Instalment. 

(1) Bee DECREE, H C. 359. 15 C. 751. 

(21 Bee LIMITATION ACT (XV OP 1877). 15 0. 502. 

Instalment Bond. 

Sea Limitation act (XV op 1877), 14 C. 397. 

Institution of Suits. 

See Parties. 14 C, 400. 


Instrument 

See SPECIFIC RELIEF ACT (I OF 1877). 14 C. 308. 

Intention. 

See Forgery. i4 C. 513. 


. Con,rnct-Eakanced rate of interest on default of payment 
iaU-P.^aV,-Co.a.aci AH ax Of 18721, . 71 -ic 
VXVIIl of 1855, 3. 2.— h\ a jiuit on a bond, wherem it wan stipulaied that 
the loan w«s to be repaid on a ceclain due and to bear interest, at the 
we ofQ percent, permevsem. but that if - he loan were not repaid on 
the date named the principal was lo near interest at the rate of 4 per cent 

, p,rm.n 3 mfrnmthedateofthe loin; 

decisi'm in 10 C. 305, that the stipulation as to the payment of interest 
at the higher rate wa< not in the nature of a penalty, and that the plaint- 
ifl las enticed to a decree for the amount due on the bond with 

at r-beincreasodrar-effomthedateof the bond, and that whether the 

interest at the Increased ra-e, in ca«e of non-payment on the date fixed in 
therontracl. was payable from the commencement of the oan or from 
the diie fi«od for the repavroentof the loan. s. 74 of the Contract Act was 
not applioable. The dec sion in the case of 10 C. 305 the deci¬ 

sion in the case of 9 C 6l5. and all similar oases cited in 9 0. 689. which 
held that the stioulation for the pavment of a higher rste of interest m 
the event of the non-pavment of ihedebl on the date fixed in tbf/oniraot 
from the commencement of the loan, is in the nature of a penalty. JJAU 
NATH SI'JGH V BHAH ALl HOSAIN. 14 C. 248 

(9) See Hindu Law—General, 14 C. 78i. 

Interlocutory Order. , ^ 

See CIVIL Procedure Code (act XIV of 1862), 14 C. 768. 


InterrogatorleSt 

Bee Practice, 14 C. 703. 

Intimation to Court below. 

See Appeal TO Privy Counoil, 14 0. 990. 


Investigations. 

Bee CONFESSION, 16 0. 596. 
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IffegulMrIty. 

(1> In Criminal Trial-Rioting. Counltr charges of-Cross cases taken together 
^ ^ ^Crim Pro. Code. AaXof 188-2. «. bZl-Irregularity prejuhcing the 
accused-'^ Failure ofjustxu."- A Magistrate, there beirg coumer charges 
of rioting and assault before bun, took op and tried one of such cases, 
and having heard the evidence for the prosecution called oo the counter 
case, and in this latter case examined as witnesses some 
the 6 rsb case, eventually convicting the accused in the fi st ca^e. HrU 
that such a procedure eonsti uted agrave irregularity, but that. 
circumstances of the particular cas-. 

e 537 of the Critn. Pro. Code. BacHU Mullah v. SIA Ram BINGH. 
14 C. 358 

<2) See JOINDER OP CHARGES. 14 C. 128. 

Jnrnn&isUnt issues—Undue ipjluence—&iahovtedan law of Oift-Possession 
^ „o( neliuered nUfee (ime. out afUrwirds abtaiuM- Mushaa. mtXrd or 

common property which shares unaulrnguished.-Toeetecanoa of » *»iba- 
naZhaCgoeen deoied by the plamiiB. a Mahome.ia.. 
purJanashin, in a suit brought by her to have it set aMdo as 
?h 0 also alleged that undue iuflaence bad been exercised upon her. It 
was decided upon the evidence that the instrument was geouine. hav ng 
been executed by her of her own free will. Toe above questions be ng 

qu.Zu U) .soL whfoh a right-minded person might be expected to 
m it« • (hi IS or is not id improvident act on the donor s part, (lj is such 

rr feV;? vjd^upon .a 

Uu!iog^tbe°M 4 h^medaVd .citine of mushaa. as an attempt to » 

-nruod,v,d.d.d.eiop.op..,c.p,o.e^ 

settled *bA 6 one oj followed that one^of three sharers m-ghtgive bis share 
division. that as the dooor had done all thU she 

to \b® other two. fie ^bicb was attended with com 

Dl’ele^ublicUy.and as the donees bad afterwards obtained po-sesston, the 
lict of“be donor's having been cut of possession, and ibereb.re not having 
delivered it. did not, of itself, invalidate the gift. In regard to the pnnei- 
Ind the analrgv In other systems of law to be found in tba cases re- 
WiD^totlunwry tr.DBfer. («b.re .1 the donor should not h... done »H 

IK^h rul'd hsJdo^no 10 PO..O. bis inleodod^m 

MtHOUETBUKSH KHAt4 V. HOSSEINI BiBI, 16 0. 684 lP.C.)=15 I.A. 
81 = 12 Ind. Jur. 26 l *=5 Sat. P.O.J. 173 
(2) See Possession. 14 C. 592. 

13) Bee TITLE, 14 C. 740. 

^^*°Charge of iAr« o^encei of same kind — Grim, Pro. Code (Aci X of 18821, 
Charge 0} * rJi-irregularity occasioning a failure of justire -An accused 

was charged with criminal bnach of tiust as a public servaiit in 
re&oect of three separate sums of money deposited in the Savings Bank 
under three separate accounts The third of these charges related to the 
misappropriation of Ra. 195 composed of two separate sums of Rs. 150 
and R8 46 alleged to have been misappropriated on the 16th and 26th 
November respectively. These sums the accused in his statement at the 
trial stated he bad paid over on those dates to the depositor, and produced 
an aocouot book showiog entriee ol such payments on those dates. This 

statement vras proved to be untrue, and the accused was convict^. On 
an application to quash the conviotion on the ground that the trial had 

been held in contravention of s. 234 of the Code of Otiminal Procedure : 
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Jolader of Charges —(Concluded). 

Held, that the eotries io the a-^oount book did not clearly show that the 
misappr »ptia6ion of the sum of Rs. 195 took place on two dates, or consist¬ 
ed of two (ransictions. the entries having been mtde for the purpose of 
concealing the criminal breach of trust; and that under the circumstaoces 
the orim ntl breach of tru« with regard to the R^. 195 was really one 
off'oceaod could be included in one charge. S«mble:{per PethbRAM, 
C.J.) -That if a mtn wire tried for four specific ofiaoces of the eame kind 
at one trial, such a prc^fldare w )uM not bs mrraly an irregulatity which 

could be cured by s. 537 of the Code, but a defect in the trial which would 

ren'ler the whole trial inop'rative, unless pissioly it could be cured by 
some subsequent proceeding by striking out some portion of the charge, 
In the matter of, LUCHMINABAIN, 14 C. l'28=il Ind. Jur. 186 

Joint Contract. 

See Limitation, u C. 791. 

Joint Decree-holders. 

Bee Limitation act (XV op 1877), li C. 50. 

Joint Fine. 

See ACT I OF 1871 (CATTLE TRESPASS), 14 C. 175. 

Joint Hearing. 

See GRIMINtL PRO. CODE (ACT X OP 1882), 15 0. 31. 

Joint Property. 

See Co-SHARERS, 14 C. 236. 15 C- 214. 

Joint Purchase. 

See MAHOMEDAN LAW—PrE-EMPTION, 15 C. 224. 

Joint undlytded Estate. 

Bee ACT VIII OP 1885 (BENGAL TENANCY), 15 C. 47. 

Judge. 

See Charge to Jury, 14 C. 164. 

Judgment debtor, 

(1) See Act VIII op 1885 'BENGAL TENANCY), 15 C. 482. 

(2) See Civil procedure Code (act XIV of 1882), 15 0. 187, 15 c. 488. 

(3) See EXECUTION OF DECREE, 15 C. 492. 

(4) See INSOLVENT, U C. 691. 

(5) See LIMITATION ACT 'XV OF 18871, 15 C. 674. 

(6) See Sale IN EXECUTION OF DECREE, 14 C. 572. 

(7) Bee SURETY, 15 C 171. 

Judgment not inter partes- 

Admissibility in evidence of—See EVIDENCE ACT (I OF 1872), 15 C. 233. 

Judicial D screilon. 

See INJUNCTION, 14 C 189. 

Judicial Notice. 

See EVIDENCE ACT (I OF 1872), 14 C. 176. 

Judicial Officer. 

See ACT Vllt OP 1885 (BENGAL TENANCY), 15 C. 327. 

to 

Judicial Records. 

See EXECUTION OF DECREE, 14 C. 546. 

Jungleburi Tenure. 

See LIMITATION, 14 C. 323. 

Jurisdiction. 

(1) Letters Patent, 1865, s. 12—Carrying on business and personnilv working for 
gain—Secretary of Stale—t'ause of action—Statute 21 and 22 Vic-, c. 106, 
s. 65. —8. 65 of 21 and 22 Vic., o. 106, does not constitute the Secretary of 
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Jurisdiction—{Concluded). 

State a body corporate, but simply lays down that that officer aoddopart- 
moot are to be sued as a bidy corporate. A suit, therefore, brought 
ae«iD8t the Secretary of Stale is not one agaiust any person or aoy 
coal body corporate, but is one brought against a nominal dJendaot, 
such nominal defeodaot being put upon record merely 

to enable the pUinufl to obtain the r^^edy se^-ured to bjm by s. e&. 
The words “emse of action’* in e. 12 of the Letters Patent 1865. 
mean all those things necessary to give a right 

for breach of contract, where leave has not been ob'a.ned to sue under 
that section, it must be established that the contract as well as the 
breach have taken place within the local limits of the Court. The work 
carried on by tbeGovemment of India is governing the country, ‘“ salt 

opium, etc., although earned on by Governmeot officers in charge o the 
several departments of Government, is not. properly speaking business 

earned on by Government, but wo.k carried on for toe ben.fi of the 

Indian Exchequer. The words of s. 12 “carry on business « 7° ^ 

ae»»iii ” are however in aopl'cable toibe Secretary of Stale for India in 
Couned DOVaSn TEWAKYV. the SECRETARY OF STATE FOR 
INDIA IN COUNCIL, 14 C.25f> 

(2) Suit for partUwi-Revenu-vajMs cfurtln 

. VIII of 1876. s. 31. Effect of.-Tbe juri-d.ciion of tbo J-’' Court in 

matters of partition of a revenue-paying estate is f«stricted only n qo 

tions affecting the right of G wemmeot to assess and collect in its own 

way the pufthc revenue. HeW. accordingly that °* '’“f i876 

uroceedings before the Collector, under 8. 31 of Bengal ActV Hof 1876 
Srno b« to a suit for a declaration that under a partial partition 
:a Z be.«ee" thl co-sharer, a portion ol U.d had been .eppra.ply 
allotted to the plaintiff- 8AHRU.N v. GOWRl SONKAR. 15 C- 198 
<3) See ACT Vltl OF 1835 (BENGAL TENANCY). 14 0. 321, 15 C. 47. 

(4) Bee ASSEfeSM^NT. 14 C. 67. 

(5) See EXECUTION OP DECREE. 14 C. 661. 15 C. 667. 

' (6) See Hindu Law-Partition, h C. 835. 

(7) See LEAVE TO SUE. 14 C. 526. 

(8) See MESNE Profits, 14C. 605. 
f9i Bee Right of suit, i5 C- 159. 

(10) See SMALL CAUSE COURT-MOFUSSIL. 15 C. 652. 15 C. 833. 

(U) SecSUl'BBINTENDENCE. 15 C. 446. 

Jury. « 

See CHARGE TO JURY, 14 C. 164. 

^ t oi- /!«M rent of new chur^bawaladari tenure^ 

(1) Conduction of-Shpuhti^^ t t ^ ^ tenant-Brng. 

frvnror.86f ^ ezocu.eu by the tenant of land held 

cultivation the ho 1 ^ drductrd from the total, rent should bo pvid 

rtbeVr^vanilig e^ aVnlh fates. It ^rovidel also that either (a) rent 
T<» 4 li 2 ed accordii-C to law with interest thereon : or that -b) at 
the closo of the year, the owner should, by a notice served on 
A/ir- rcouire him to take a settlement of the excess land, and witbin filteen 
^ file a kabulivat • or <f) the excess land might be settled with others. 
Ru'h a ettr bVving^^^^^ (o-med. the zemindar measured without notice 
to and in the absence of. the fnw H-viar. He then served a notice on the 
latter requiring him to ex-cute a kahuJiyat wuhin fifie'm days for pay¬ 
ment of^a fixed rent upon the excess land as found by the ineaeurement, 

oT^, yield up possession. Disregard of this led to a suit ,n wh.oh the 
aerSndat claimed either khas possession or rent on measurement by order 
of Court Bfld. that neither the kabuliyat nor the terms ol b. 14 of Beng. 
Act Vlli of 1869 precluded a suit for assessment of the rent upon roeasore- 
ment • nor did the ab<«>noe of aiUbentio measoremoDt as prescribed, by the 
kabuliyat have that effect or affect the measurement by the amm; but ih^t, 
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tCabuUyat-^iConcludid ). PA0B 

until both the measuremeot and tbe asse^^ment of the rent had taken 
place (wbioh might be either in tbe manner prenoribed or by judicial deter¬ 
mination), tbe c'^mindar oould not put ibe hawaladar tohis choice between 
(6) executing a kabuliyat for tbe rent and (c< yielding up pos-<ee^ioo> RAH* 

KUMAR Ohosev Kalikduar Tagore, 14 c. 99 (P.C.) = 131.A. ii6= 

11 Ind. Jor. 33 = 4 Sar. P C.J-737 ... 63 

(2) Given by widow in posaession—See GUARDIAN, 15 C. 8. 

tCobiraf. 

See Penal Code (act XLV of i860). 14 C. 566. 

Laad Acquisition Act {X o/ 1870). 

(1) Apportionment of compensation betwfen eemindar and putnidar. Principle of, 

—The apportionment between eemindar and puinidar of the amount 
awarded as compensation for land taken by Governmtnt under the Land 
Acquisition Aot will depend partly on tbe sum paid as bonus for the putni, 
and tbe relation that it bears to tbe probable value of (he property, and 
partly on tbe amount of rent payable to tbe eemindar. and also tbe 
actual proceeds from the uul iva'ins teriantsoru'ider-tenants. BUNWABI 
LAL CHOWDBRY V, BURNOMOYI DaSI. 14 C. 749 ... 496 

(2) 8s. 15. 30 and 55—Disfricf Cowl. Potoets of—Compensation, its principU 

and measure^Lands seveted from a factory.—The Laud Acquisition Act 
provides for two classes of reference to tbe Judge, one to assess compensa* 
tion under 8. IS and the other to apportion compen'^aiiou under s 38. 

Tbe power of tbe District Court is limited to the determination of these 
questions and questions of title incidental thereto. There is no power in 
tbe Judge or the High Court in appeal to decide on any such reference a 
question arising under s. 55. Laud taken under tbe Act is taken dis¬ 
charged of all easement-), and tbe loss ot easements must be taken into 
account in assessing comp-'naation for injurious afiection. TAYLOR v. 
Collector OF PuRNEA, 14 C. 423 


Landlord and Tenant. 

(1) Occupancy tenant—l^ou'payment of rent —Abandonment of tenancy.—Here 

non payment of rent by an occupancy ryot does not eitmguish or con¬ 
stitute an abandonment of tbe tenancy. OBHOTA CHABAN BhOOIA v. 
KOYLASH CBUNDER DEY;OBBOyA CHARaN BHOOIA v. GOPINATB 
DEY, 14 C. 751 

(2) Use and Occupation—Re-entry—Forfeiture—Demand of rent—Statute 32 

Ben. VIlI,c. 84—A covenant in a lease reserved to tbe lessor, 
on default of payment of rent, a power of re-entry : there being no mention 
in such covenant of a similar power being also reserved to bis *' heirs, suc¬ 
cessors or assigns." Tbe lessor sold bis rights in tbe property leased to 
third persons, and such third persons endeavoured to re-enter under tbe 
covenant. Held, that although re-entry was reserved only to tbe lessor, 
yet bis vendees could take advantage of tbe covenant, tbe operative part of 
the Slat. 32 Hen. Vlll, c. 34, being wide enough to admit of this, 
notwitbs anding tbe wording of the preamole. Htld, further, that tbe 
forfeiture having been waived by subsequent demands for rent, and there 
being no legal demand for rent on tbe last day on which rent at a date 
subsequent to the waiver fell due. tbe vendees were not entitled to make 
use of their right of re entry. KRISTO NaTH EOONDOO v. BROWN, 
14 C. 176 

(3) See KABULIYAT, 14 C. 99. 

Lands. 

Severed from factory—Sea Land ACQUISITION ACT (X OF 1870), 14 C. 423. 

Law. 

Mistaken view of—See Review, 14 C. 627. 

Lease. 

fl) CortsffKcfion of—Construction of pottah as to duration— Use of the word 
** muhurari.*'— A gbatwali estate having been for arrears sold for revenue, 
ibe purchaser brought suits to set aside undec-tenures, and in so doing 
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{Concluded), 

sued a tenant who alleged hiai«.eU to be a ghatwal. The latter oompro- 
miBed the suit, raoeiving a mokurari p^ttab not containing any words 
importing an hereditary interest; BfM that the above circumatanceB 
were no ground for declining to give effect to the ^ 

word “ mukurari" not impor'ing inhert'ance. P^RMESHWAR PERTAB 
SINQH V PADMANAND SINQH. IS 0. 342 (P C.) -5 Sit. P.O.J. 128 ... 

(2) Beo AOT VIII OF 1885 (BENGAL TeNANCV), 15 C. 627. 

(3) Bee MANAGEMENT, 15 C. ‘253. 

(4) See Pre-emption, 15 C. 184. 

LeMve to Appeal. 

Bee APPEAL TO PRIVY COUNCIL, 14 C. 290. 

l,cave to bring a fresh Slut. 

See Hindu Law -Partition, u C. 122 . 

Court Presidency Towns Act. XV of 1882. M8-Di«reBon, 

Exerc^e o(^H^sal\f leave to sue - Jur^sdicl,on--Defendanyesxd.ng 
ouisidejurtsdictum.-A tradesman in business id ^“‘cutta t-ued his debtor 
a reTdeotat Luckno«. to recover a sum of Rs. 23 for goods sold in 
Calcutta and forwarded bv the B. I. RtiUay Co. for delivery at Lucknow. 
?be pUm.^ appli.d uad.r .. 18 M Ac, XV ol ‘882 ,or le.ve ,o .us ,he 
in fhn CoUft Of StOall C«^U86B Tho CoUfl tO 

gnnt Hucb le^ve, apparently on the ground that the defendant was living 

L a lopg d..tAncc irem Calcutta and that ““V.rd.a Zha 

amount that, in refuging to grant such leave, the Judge of the 

Small Cauae Court had not exercised ihe dspcretion veetid in him under 
s 18 and that the case w.s one in which the 

have been granted. In the matter of the proposed juil 0 /COLLETT v. 
ARM8TRONQ. 14 C. 526=11 Ind. Jur. 456 

(2) See Minor. U C. 159. 

(3) See RECEIVER. 14 C. 323. 

Legacy. 

(1) See Hindu Law—Widow, 14 C.861. 

(2i See Will. 15 C. 63. 

Leaaee. 

See Management. 15 0. 253, 

tetters of Administration. n ov 

See ACT V OF 1881 (PROBATE AND ADMINISTRATION), 14 C. 37- 

Letters Patent 

Cl. 12—Bee JURISDICTION, 14 C. 266. 

''"?»'Ackoowledgment of-8ee LIMITATION ACT fXV OF 1877). 14 C. 801. 

(2» Of Shares of members of family not parties to decree-See HINDU LAW JOINT 

IS) Of s^bBoribe'ra to the proposed Town Hall-See BIGHT OF SUIT. C. 64. 

(4 Of surety -See CIVIL PROCEDURE CODE (ACT XIV OF 1882 j. 

(sl Of laot who has transferred bis holdiog-See ENHANCEMENT. 14 C. 796. 

Liberty to apply- 

See PRACTICE, 16 C. 211. 

License. 

(1) See ACT III OF 1880 (CANTONMENTS), 16 0. 462. 

(9) Bee PATENT, 16 C. 244. 

Liam, 

(1) See 00 BHARBB8, 14 0. 809. 

(S) See MOBTOAOB—English. 14 0. 464. 

1193 

C VII-160 


Page 


812 


349 


GENERAL INDEX. 


Light and Air. 

See EASEMENT, 14 C. 839. 

Limitation. 

(1) Cause 0 /action— Adverse possession —4cts IX o/1871 and XV oi 1877—Ree 

jalica'a— of occuDancp^Liatfilili/ to assessment—Hindu loidow. 
Power of, to bi'id reueriioncrs—Ghuc land—Junglobari tenure.—R, a 
Hindu widow, granted a jun(flebnri csoure to certain tenants in respect of 
a chur belonging to her husband’s e^itate. An ain-ilnama was granieJ to 
tbo tenants signed by a kirpardiz of R in re'pect of the tenure, R died 
in January I86l, ani was succeeded by <7anl P, two daughters, the last 
of whom did on the 3lst DiCjmbec 18S0. On her death the grandsons 
succeeded to the estate. Ou R's death J and P got possession of all 
estate paoers. and am mgst them a dowt gr lUte 1 by the tenants in return 
for the amulnama. In 1865 proceefirtgs weie taken by the tenants to 
obtain kamiiyatson the f'loting of those documents, which proceedings 
came to an end in 1363. In 1873, J and P instituted suits against the 
tenants, alleging the amulnami and duwl to be forgeries, and seeking to 
enhance the r<>nts payable to them, as well as to have it declared that R's 
acts did not bind them. In these su'ts it was found that J and P bad 
all along been awaro of the claim male by tbo tenants that they held a 
permanent tenure, and the suits were dismissed on the ground that it 
was too late lor J and P, after the lapse of tweUe years from R's death, 
to raise the question. In 1884, D. a recaiver. instituted a suit in the 
names of the grandsons to eject the tenants on amongst other grounds 
that the grandsons revecsioners were not bound by R's acts, and that the 
jun(jlebur\ tenure was not binding on them ; that the tenants were 
middlemen and had no right of occupancy; that at all events tbe 
plaintiffs were entitled to rent on tbe area of land then held by 
tbe defendants, as there bad been large accretions to tbe amount 
covered by tbe Q^nulnama and doul. The defendant amongst 
other things pleaded limitation, res judicata, and that R bad tbe 
power to grant (be jnngleburi tenureso as to bind the reversioners : Held 
that, being middlemen, the defendants bad no right of occupancy, and 
that were tbe suit not dismissed f other grounds they were liable to 
have tbe rent assessed on tbe whole amount of lands held by them, 
which w IS in eveess of that covered by tbo cwul»awa and dowl. That 
tbe suit was not barred by res judicata as in the suits brought by J and 
P. the qu'stio'i of whether A’s acts bound the reversioners was never 
decided. Tuat the suit was barred by limitation. Adverse possession be¬ 
gan to run on R's death (as J and P who represented tbe estate were then 
well aware tbat the tenants claimed to bold the lands under a perma¬ 
nent losso. and though J and P received rent, the oossessinn of Ibe tenants 
was adverse to thorn), and more than twelve yu.trs e'apsed before Act IX 
of 1871 came into force, and therefore the defendants had then obtained a 
good title bv adverse pO'Session as against all the reversioners which could 
not bo defeated by the provisions of tbe subsequent Limitation Acts of 
1871 and 1877. Held, further, that tbe question whether a jungleburi 
tenure granted by a Hindu widow is bin ling on reversioners depends on 
tbe circumstinces of the land Q'(CE''e—Whether such a tenure granted in 
respect of a chur where no I igal neces'ity on behall of the widow is ?hi. wn 
ocu'd und'-racy circum tanoes ba binding on the reversioners. DROBO- 
MOYi Gupta C. T. Davis, I4 C. 3-23 

(2) i/orfgagee—possessioa,—A mortgagee of an entire undivided estate 

docs not. by a subsequent purcbise of acirtaio .share therein from one 
not in actuil possession at tbe time of convcyancs, thereby change bia 
character fmm a mortgagee to that of an owner, but his possession 
continues as a mortgagee. B held an entire undivided estate under a 
mortgage (usu'rnctuar>) from C since 1273 (1866), and as such mortgagee 
in 1282 (lh75i B purchase! a share therein from D. who bad not been in 
actual possession since the date of tbe mortgage. On tbe 20 >b January, 
1K85. B brought a suit to recover possession of bis purchased share : Held, 
that tbe subsequent purchase did not change tbe character of B from that 
of a mortgagee to that of an owner, and that bis suit was barred by 12 
years' limiia ion. NUNDO Lal ADDY v. JODU Nath HaLOAR, 14 0. 674. 

for partnership accounts—Joint contract—Necessary parti'S, Owsaion of 
—Addition of new defendant—Time of joinder how material. — A suit was 
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( 6 ) 

<71 

( 8 ) 

(9) 


Limlistfon^iCoveluded) 

broagbt for p^bnorsbip acoountn. Upon tbo objection of the defendant it 
na<) found that a necessary party delendant bad been 

party was afterwards added as a defendant at a time wbeo the suit as 
against him was btrred : HeU that the whole suit %vas rightly dismissed. 
R 4 MDOYAL V. JUNMENJOY COOMDOO, 14 C. 791 
/If ,<J«ir /or ross«sio« bu member of fomHy admiltoly not joint-PortUxon- 
Advetle oo 5 '«swn—Tuo plaiotifi sued for possession of certain properly, 

member, and bad been allotted to b.m-m parrttion. Jbepar. ion was 
not Droved and the suit was dismissed on ibc gmuod of liroiUuoQ. Un 
second appeal it was contended that if the pariition was b-Id not 0 be 
proved ih^e family must be held to be j-'int. ani as the ° - 

Member could not be adverse to anoiber. ibe decree disrnn-sing tbesuitoo 
^“mund of bm'tatn n was erroneous : that ^ the 

mitiedly not joint the plamtifi was bound to remove tbe bar of 
by ebowing some sort of possession by himself withio twelve years before 

bis suit colld be entPriamed, a. d as 'g o = U 

pprly dismissed. TULSBI PERSHAD v. Raja MISSBB. 14 0. 610 U ina 

(5) Seo'^ACT^VTlT OP 18R9 (BENGAL LANDLORD AND TENANT PROCEDURE). 
14 C- 670: 14 C. 624. 

See ACT Vfll OF 1885 (BENGAL TENANCY). 15 C. 31/; 15 C. 450. 

See EXECUTION OF DECREE. 14 C. 124. 

See PARTIES. 14 C. 400. 

la, See REGISTRATION ACT lltl OF l3'/7i, 15 C. 588. 

(10) See TRANSFEH OF PROPERTY ACT (IV OF 1832). 14 C. 687. 

LlaiHatlon Act (/X of 1871), 

(1) See Limitation. 14 C. 323. 

(2) S. 27—See BASEMENT, 14 C. 839. 

(3) Aft. 118-{*'*•' PRfNCIPtL ANO AGENT. 14 C. 147. 

* ^ i application 

f:rsrwn tbat the grounds re-a'^r-irniutfo* 

ASHANULLA V. COLLECTOR OF 

fltoh'o'r whde d,cL wlun remedy o/ major joml^ cree-kcld.r 

« borrrd-In exicuuoi. ol a d.cce lor p-ss-bSion ol eertair. Lude and lor 
tsborrrtf. in ex c Aucu-t 1878. pos^cssun having been ob- 

Umed in' Aupua 18S0. two decree-holders, one cf whom was a minor, 
timed in Aup r a..ceriainiijct>l of ibe am-uot ol such 

memo profi-^ ujon ?bat applica-ion the Amin was directed to asoer.am 
me nc pfou ^ h!.r ait^r reocai-d reminders bad been sent him, and no 
tbeamoun ’ tberxeculion case was struck < fl tbe file on the 9th 

nKei%8/ The minor judgment-, redilor bavii g atiair-ed b-s majority 
on the I7ih April I9d5 an application wismide by noth decree-holders for 
execution of tbo decr. e by ascertainment of tbe amount of ra. sno profits, 
and lor the r.-covcry of tbe amount when so ascertained Tbo ]ud.iment. 
debtors ple-ded limitaliou. »eld. that tbo applicail.m was not an apphra- 
tion lor Leculion ol tbe decree- Tbo d. c.ee whs divisible mlo wo pans, and 
the pres, n application must be treked as for the purpose of obUiomga final 
decree regarding the roesnc profits, the previous decree having been m that 
respect merely interlo tutory : Hrld. abo. that the provisions of art 178 of 
8cb^ ll ot the Limitation Act apply to an application by a decree-holder 
to make ad-cree complete And further that s. 8 of that Art had no 
anolication to tbe case, and that therefore so far as the application of the 
mai-rr decree bolder was concerned bis remedy was barred as his applica- 
tion should have been made within at least three jeirs from tbe dale of 
ibe delivery ol poseeBBioo ol tbe leode decfoed* Utldt lurtber, thet uoder 
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s. 7 of tbe LimiCatioa Act, the remedy of the minor decree-holder was 
Qob barred as the other decree-holder, could not give a valid discharge 
without his coDcucrecce—and that, under s. 231 of tbe Code of Civil 
Procedure, be was entitled to execute tbe whole decree, as though the 
remedy of tbe m-ipr decree'b d'i r was barrod his right was not extin¬ 
guished. ANASDO KISHOKB OASS BAKSHI V. ANANDO KlSHOBB 
Bose, 14 C. 50=U Ind. Jur. 143 ... 31 

3) S* 10—Auction purchaser^Assignee of Irustee.’^An auction-purchaser acquirr- 
ing trust property for valuable oonsidetatioo at a sale in execution of a 
decree is an assignee of the trustee within tbe meaning of that term as 
used in a. 10 of tbe Limitation Act <XV of 1877), and consequently a suit 
against such a person by a plaint'fi claiming to be entitled as trustee to 
possession of tbe trust prop^rr> 3 i is governed oy tbe ordinary rules of limi¬ 
tation and not excluded therefrom bv tbe provisions of s. 10- CBINTAMONl 
MARAPATBO V. SARUP 8E, 15 C. 703 ... 1051 

(4) S. IB ^Construction of—Absence from British India—Goods paid for before 

delivery ^Short delivery—Failure of consideration —M >ney paid as the 
price of goods to bo delivered hereafter is money received for tbe use of 
the seller and it IS only upon failure of coasideratinn tbit tbe money so 
paid becomes money received for the use of the buyer. When goods which 
have already been paid for are af'erwards found to be short delivered, tbe 
failure of consideration takes place on the dale of delivery, and limitation 
in resp-^ct of suit to recover back the sum overpaid will be reckoned from 
that date. The words “ absent trom British India." in s. 13 of the Limi* 
tatinn Act should be construed broadly, and not limited in tbeir applica¬ 
tion only to such persons as have been pre-tent there, or would ordinarily 
be present, or may be expected to return. Semble. —A defendant is 
within s. 13, notwithstanding his having carried on a trade or bad a shop 
or a bou-'e of business under an agent in Britsh India. Barrington v, 

Gonesh Roy, I.L R., 10 Cal., 440, commented upon. ATUL KbISTO 
Bose v. Lyon & Co., 14 C 4 57 ... 804 

(5) 8. 18 and art, 166—See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 

14 0. 679. 

(6) S. 19—Aiknowledgment of liability — Suit for possession. —Acknowledgment 

of liability, in order to be within tbe meaning of s. 19 of the eame Act, 
must be an acknowledgment of liability to the pftson who is seeking to 
recover possession, or some person through whom he claims. MylaPORB 
lYASAWIiY VYAPOORY MOODLIAR v. YEO KAY, 14 C. 80l (P.C.) = 

14 I.A. 168=11 Iiid. Jur. 397«5 Sar. P.C.J. 60 .. W1 

(7) 8. 26—See Easement, hC. 839, 

(8) Sob, II, arts. 10, PJO-See MAHOUEDAN LAW—PRE-EMPTION, 14 C. 761. 

(9) Art. 11—Ciu. Pro. Code, 1882, ss. 278, 280, 283—/nwsOpafion of claim to 

attacked property, —A decree-holder, against whom tbe release of property, 
attached in execution of his decree, has been ordered after investigation 
under s. 280 of tbe Code of Civil Procedure, is limited by art. 11 of sch. 

11 of Act XV of 1877, tbe Indian Limitation Act, to one year within which 
to institute a suit to establish that the property is that of bis judgment* 
debtor. Tbe extent to which the "inveBtigation" required by s 280 should 
be carried depends upon tbe circumstances of the case SardBARI LaL v. 
AMBICKA PerSHAD, 15 C. 521 (P.C.) = 15 I.A. 123 = 6 Sat. P.C.J-172 
= 12Ind. Jur. 210 — 

(101 Art. 11—Civ. Pro. Code, I8S2, ss. 2^0-283—Jadgmenf-debfor, Suit by, to 
establish title to property the subject-matter of claim in execution proceed¬ 
ings —A judgment debtor is not necessarily a party against whom an order 
is made within (be meaning of that term as used in s. 283 of the Code of 
Civil Procedure so as to preclude his instituting a suit after tbe lapse of 
one year from the date of such order (tbe period of limitation piesoribed 
by art. 11, sch II, Act XV of I877t to establish bis title to and to recover 
possession of tbe property which has been tbe subject-matter of a claim in 
execution proceedings and in respect of which an order has been made under 
s. 280 of the Code. G. in execution of a decree, attached certain immove* 
able property belonging to the plaintiff, whereupon B preferred a claimi 
and on tbe lOtb March 1881 got tbe attachment removed. On the 20th 
July 1S81, B sold tbe property to E. lu 1862 Q instituted a suit against 
B to set aside the order of the lOtb March 1881, and to have it declared 



general index. 


Limilatton Act (XV of IS77)-{ContinMd)> 


r x/m ■ .— . 

that thft o'operty v?a^ liable to attaobment as belonging to the 
^ Is no^t made a P*rtY tn that snio, and it was eventually compromised 
between G and B. the plaintifl’d title bping admitted. 0 

suit against K. to ontam relief sim.iar o 25tb 

fept'mb^'lS8VTh\ Plai'nliainsu^ a suit again.t 6, ^ and X 

a d,c..ra.,.n o( .is to sod ‘^^X'td'br.‘o'!' 

uo.^ 

rfdTt w", 0« b°r nv. l.m.t.Mon, KEDAO Nath Ohatterji 
RAKHAL Srs t^^^A^TER.,:' .5 0. 674 = .3 I„d. Jur. 10. ... 

,U, dr., 61 n6-dOSnt 7.r 07 Sto,. ^ 

Onuse 0/ncJton-SaiMom «s S c ^ W » parcbasitig agent, sued the 

XV oi IS77. « 20- The plai «• P „{ ^^^ey 

Seer Ury o( Stare for India ® etc., for tbe Second 

all,get to be due ' Pbrought more than three years alter the 

Cabal Campaip j rtu aoAnev an! more than three years after the 

terroinatiOi. of ibeplaiiitas R y,^ butwnhina few months 

last supply mad<5 by him a» p 8 to pay him the 

a(wthefi.airc'uaalo, ni of the second 

amount cuiraed . ‘t* 4.. _uld apply asSecretary of 

eched.ile of the 7 *7,J,e «uit was barred by -irt. 115. 

State lor InH.a in Cotinc>l.bot ^ STATE FOR INDIA IN 

DOYA NaKAIN IEWaRYv. SECRET.aRY 

COUNCIL. H C- 2&6 . ^ . 

1«... «innfiu—X-itf«rc of consideration—Case of 

(12) Arl. 62 -Su.< 10 "J- X, P»id I"' * ooR.idorauon wb.ob bao 

action. tbeusoof the buyer, and a suit to 

wbt.llv fallens “’"‘y » .ven.ed by art. :62 o( tbe 2n<l schedule 

recov r ba. k ^ ,ba*ed a share ol joint property Irom a 

to the Li'H*'^*'*'** .... u,Q suit to recover po^sC'i^ioii of it 

iDcmbur of a Miraksb<4M ^ h'iVioR been made wuhout the 

„HS d.smi^^ed on the S''’' ll'the Law ,1 th.n brought 
con"eiU ol the moi-ev by reason of failure of conaid-ta- 

a suit to recover buk p ration, although it did not be come 

tion: fMf. ;u w;rbtu.ht and U.lel was a failure from 

apparent until the ditft when «ho purebaae m-mey was 

^ V. HANUMAN MaNDUR. 15 C. 5L 

. . . iP.^^d-Dei'iultinoneinstalment.thewholtamonnltofaU 

(13) Arl 7.6 J"’';'’:::l'J';^^„°/«lh.tacr.ditorh..d..n= ..olhingw.nto^^^ 

due—^er which tbe whole debt betamo due on 
» c.nd,u..n in »n tlT.n I no evidnnn. nt „.ivn, within 

,.ilnre in the n.y^Rt ol J-noboDIP 0HU..4DER 

BH’AHTrSAM KRISHNA BOV CHOWDHRV. 14 C. 31,7 

,14, Art. 75-8.-C DECREE, .4 ^ , 

(15) Arl. 3'-/";7«iii"r’^b.^.^defd gr.nting lAn^ which w.» rx. culed by 
husband and Wile 0 qq ibe ground that it bad been obtained 

the husband m lfl72 ^d^ u„doe i-fluence. tbe Ucs relied upon 
from 'ho latter by husband from the date of tbe deed, 

were known ^ huebao^le oSected in 1B79* 

Although ,08.j on the groand^of bis having been unduly influ- 

waeset a.ile ID 18 ^ of «be previous traoeaction. nor for some 

eneod. YJ* t menUUy ™competenr or unable to allow that know- 
Il ooemte on b-s mind: H.ld that, therefore, the suit. Ml.rg 
wUhin 1. 91 of »®**- *“ maintainable by 
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either of the plaiotifis. JANKI KONW\R v. AJIT SlNGH, 15 0, 5S (P.C.) 

= U I. A. 148= 12 lad. Jar. 9 = 5 Sir. P.C J. 9i= Sidqua and Jacksoo’s 
P.C. No. 99. ... 624 

(IG) Jrl3. 99 and \^2 —Government revenue, Suit to recover money paidonac- 
count of charge on immoveable properiy^Co-sharer, payment of arrears of 
revenue by-—The plaintiffs and defendants were the proprietors of two 
separate plots of land, separately assessed with Government revenue, but 
covered by the same tnwzi number. Plaintiffs piid the G‘veroment 
revenue, due from the defendants in respect of their plot from September 
1873 to June 1885 in order to prevent the two plots being brought to s*le, 
and on the ‘28th September 1885 instituted a suit to recover the amount. 

It was contended on behalf of the pUintiS, that art 132 of sch. II of Act 
XV of 1877 applied to tbe facts of the case, and that the plaintiffs were 
therefore entitled to recover ail amounts so paid wiibin twelve years of 
date of suit: Held, that as on the authority of 14 C 809, ihe plaioiiffs 
had no charge upon the proper y in respect of which the payment bad 
been made, and ai on the authority of 12 I.A 13 = 7 A 502. Art. 132 
only applied to cases where the money sought to be recovered is a charge 
upon tbe property, tbe limitation applicable to the case was that provided 
by art. 99, and the plaintiffs' claim in respect of all payments made more 
than three years before .suit was barred. KHUB LAL SaHU v. PudMA- 
NUND SINGH, 15 C. 542 ... 945 

fl7) Art. \ ]6-Suil for arrears of rent—Registered contract.—X suit to recover 
arrears of rent upon a registered contract U governed by sch. II, art. 116 
of tbe Limitation Act. UMESH CHUNDUA MUNDAL v. ADARMONI 
DASf, 15C. 221 ... 782 

(18) Arts. 118. 140, 141—See RES JUDICATA. 14 C 401. 

(19) Arts. 120 and 127—366 HINDU LAW-JOINT FAMILY, 14 C. 493. 

(20) Art- 127—Suit for possession by purchaser from sharer in joint family.— 

Art. 127 of sch. II of Act XV of 1877 does not apply to a suit where 
tbe plaintiff is a stranger who has purchased a share in join', family 
property ft'm one of the members thereof. HORENDRA CHUNDRA 
GUPTA ROY V. AUNOARDI MUNDUL. 14 C. 544 ... 860 

(21) Art. 132 —Construction of will -Charge on immoveable property.—A vtill 

devising immoveables stated that tbe father of tbe devisee had lent a sum 
of money to the testator, and directed the devisee to re-pay tbe debt with 
interest. This was construed to be a charge on immoveables, and it was 
held that a suit, brought by tbe auction purchaser of the creditor's claim, 
to recover the above mentioned debt, was within art. 132 of tbe second 
schedule of Act XV of 1677; and having been brought within twelve 
years fmm tbe da*e when the debt was so charged was not barred by 
time. GrISHCHUNDER MAITI V. ANUNDO MOYI DEBI, 15 C. 66 (P.C.) 

= 14 I. A. 137 = 11 Ind. Jur. 432 = 5 8ar. P.C.J. 78 ... 63® 


(22) Arts. 132, 147 —Suit on a mortgage bond—English mortgage — Mortgage’* 

and ” Charge ''—Transfer of Property Act. ss. 58, 60, 67,83, 86, 87—89, 
92, 93, 100.—A suit on a mortgage bond to enforce piymeot by sale of 
premises hypothecated is governed by art. 132 of tbe Limitation Act. 
The clear distinction drawn for the first time between " mortgage ” and 
"obarge" in the Transfer of Property Aot is not observed in the Limita* 
tion Aot. Art 147 of tbe Limitation Aot relates to a special kind of 
mortgage known as English mortgage, and includes only that class of 
suits in which tbe remedy is either foreclosure or sale in the alternative. 
GIRWAR SINGH V. THAKUR NARAIN SINGH, 14 C. 730 (P.B.) 

(23) Art. 138-See POSSESSION, 14 C. 644. 

(24) Art. 140 —C^atm to share in immoveable property under will .—Tbe right to 

property left by will (assuming that the testator had power to dispose of 
it falls into possession, by Hindu law, immediately upon tbe death of 
the testator ; and, therefore, a claim, making title to share in immove* 
able property under a will, is barred by time, unless brought within twelve 
years from the date of the testator’s death under art. 140 of Aot XV of 
1877, sch. H. MYLAPORE IyASAWMY VYAPOORY UOODLIAR V. YBO 
Kay, 14 0. 801 •PX.) = 14 I. A. 168 = 11 Ind. Jut. 397 = 5 Bar. P.O.J. 60. 

(26) Art. 144—See SALE FOB ARREARS OF REVENUE, U 0. 109. 
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(26) Art. m-Execution of dtcree-Decree payable by inHalmenls-Instalment, 
Default in paument o/.-Wheo a decree or order ““^03 a sum ™°°®y 
p»yabl6 by mstilm^nt on ceruio d»ta^ and provider tbat, >« 
p/ymeot ol any instalment, tbc whole of the money shall beco“edue and 
oavftble and be recoverable in execution, by art. I7d, ech. II of (be Liroi 
Lt«onAct, LimitHtion btgins to run from the date of tho 6f^.t default, 
unless the right lo enforce payment in default has 
quoQb payment of the over-due instalment on the one 
on the other. R. obtained a decree against D.C. and K.G for a sum o 
money on 21st Juno laSO. On tbe 25.h May 18‘<2. an order was made 
in terms of tbe petition of both parties, provided that the amount of 
decree should be ^id by 6ve iostatments. tbe first mstalmeut being 
due in July 1882. and that in default of payment of any 
lent the whole amount shmld be due and reouverable in elution. 
S.T»aH m,do in pnymeno of iLe B'.t ms nlmmi. no, 'V^lbam nny 

•;-r£r 

V DuuoA Churn Ghose, is C. &02 

oe';t.in p,ope,,y 01 

?irm.r o';L'drtd‘',i,»sr.;roi.m and appimd 

be sold subject to tbe “|’'[,®“®j;„ee^ On ihe 20lh June 1885 

over 10 him m part satis ,.-prutioD and on the 2yih November 

another application was roa ej^ ^ application objection 

i8d6. a third application was “ad®- lo t .vss baned by reason of 

„as taken and it Jetwren ^ ot the 22nd 

more Oban three ye* P ^ ^ application of 

882 by bo migSu .0 allow tbe sale oi 

the lOtb August ^ J o( the cUimant was "a stop in* 

attached property subject to the 

YV^oMStT and that execution of the decree was therefore not barred. 
ttuilDDI MUL^ KALa CHAND BERA, 15 C. 563 ..• 

,26) Cel. .29 ipa™. -nms. "lytSeVofrci^n 

firs. j‘0^'99.2 6 B jointly, .he suit bemg die- 

againat 4. and Rs 20.0Jy defendants who were alleged to have bean 
missod as aeainst two oibe so much of this decree ae die- 

fiureties The plaint^ 4 or B 

S“'s2St£." 

%rtn A irr 17‘>—Atjcficafion for execution of decree—Order on pett- 
(29) Pro. Code, s. 2lO.-An application 

irix^cu^t7a decree dated 30th August. 1880. was made on 25th May. 
Srhi mile the application was pending, the judgmeot-debtor present- 
1881. Wbiie u]: allowed to pay tbe debt by instalments, and the 

f ‘ CZ^insenting To ^ Court made' tbe following orders : 
decree-hold aoolication of both parties it is ordered that the Cise be 

‘‘According to the application m o instalments 

‘rlrymns/in Xiob ^ on tbe deore. by one ol the 

l?!r.b™ol eh. Coort. but it did not appeer when or by whose order this 
• 1 Aftfie In an application for execution m acocrdance with thia 

made on 7th Match. 1886: Beid. that the order was not 
JnaTcoTo^siog or sanctioning the arrangement within the meaning ol 
r aio of the* Oiv. Pro. Code, inasmuch as the Court at the time ik 
»k. n.»Adir had DO power to make any order for lostalmenls. any 
^plication lot that purpose beiog then barred by art. 176 ol Aot XV ol 
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1877. Tfae application foe ezeoution was, therefore, barred under art. 

179 as not having been made within three years of 25tii May. 1681. 

ABDUL BAHAMAN SODAGUB v. UALLABAM MARWAUI. 14 C. 348 = 11 
Ind. Jur. 377 ... 38Q 

Lls)Pentiens. 

(1) Auction-purchaser bound by Vif* pendens.—X brought a suit against P to re- 

cover po8se-sioD of certain land. Whilst that suit was pending in the 
Court of first instance tbe right, title and interest of P in the Uod were 
sold in execution of a decree ngiinst him at the ins'a'ice of a judgineot* 
creditor and purchased by Q. Subsequent to Q's purchase a’s suit 
was dismissed by tbe Court of first ins'ance: but K apoealed, and 
tbe Appellate Court reversed the dec'ee of ibe Court bt^low and gaye judg* 
ment in K's favour. G, wbo was not made a party to the appeal, there¬ 
upon iD>titu>ed a suit against K to ej-'ct him and obtaiu possession of 
tbe land. that tbe doctrine if Hs ptndens applied, and that G 

was not entiil d to miintain the suit. Held, further, that it made no 
difference to the appliCitioQ of the doctrine that tbe decree of tbe Court 
of first instance was in fav)ur of Q'$ predecessor in li'le, for that decree 
was open to appeal and tbe decree in tbe suit was that passed by tbe 
Appellate Court, the proceedings in the App'al Court being merely a 
coniinuaiion of those in the suit ; and as G’s pureba'^e was made wh Ist 
that suit waspending, Q was still bound by tbo decree of the Appellate 

Court. OiOBiND Chundbr Roy V. Guru Churn Kurmoker is 0. 94... 646 

(2) "Contentious suit" —Transfer o/ Property Act (IV o/ 1«82|. s 52.-A on 

tbe 9 b Sr'ptember I8tt3 sold certiin immoveable property to S for 
Rs 99 12 by means of a conveyaoce which was not registered On the ‘29th 
September 1883 S in^titutrd a suit against A. on that conveyHOCe to 
obtain possession of tbe property. On tbe otb October 1883, when that 
suit was pending, but before tbe summons was served on A A. by a duty 
registered convex a' ce. sold tbe eame propon y to R, for Bs. l98 6 In the 
suit filed by S, A, filed a written sialcmeut, but did not further contest 
it, and iS obtained a decree and got pos>es8ioQ of tbe pr^p-riy. In a suit 
subsequenily brought by/fioobrain possession of tbe property from S 
upon tbo pround that bis registered conveyance was entitled to priority 
ovr r tbe unregistered d ir-utnout of S. it was o mtended that R’s purchase 
having been mnda wdilst S'’s suit was ponding, bis title could not prevail 
against that of Htld, that tbe doctrine of Its pendens did not apply to 
the facts of tbe case, as at tbe time of R's purchase ih-re was no conten¬ 
tious suit or proceeding in exi«'ence, the summons i'l S's suit not having 
been then served. RaDH iSYam MOHAPaTTRA afios MaDUN MOHUN 
MohaPATTRA v. SIBO PANDA. 15 C. 6i7 ... lOW 

Magistrsie, 

(1) Jurisdiction of—Crim. Pro. Code (Act X of 1882), s. 3t9—Penal Code, Act 

XLV of 1860, s. 411 Rcctivinq st.Un property.—"{Jtidet s. 349 of the 
Grim. Pro. Code a Second Class Magistrale transmitted a case to the 
District Migisirate, being of opinion that a more severe punishment was 
deserved than be was empowered to infl ct. The Dis net Migisirate 
returned the record to tbe Second ClaSA Magistrate, dir-'Ctuig him to 
commit the case to the Se-sions Court. The committal direclei was duly 
made- The High Court re'U'-ed to inierfere in the matter, h doing that 
tbe proceeding- of the Second Class Magistrate were uot illegal, and that 
there was noihing d-ioe which t<'ok away ihe jurisdictiou of the Second 
Class Magistrate to commit. OUEEN-EUPRESS v, CHANDU GoWALA, 

14 C. 355 ... 236 

(2) See Grim. Pro. Code (act X of 1882), 15 C. 564. 

Mabomedan Law. 

1. —DIVORCE. 

2. --D0WER. 

3. -Gift. 

4. -Guardian. 

5. —Maintenance. 

6. —Marriage. 

7. —-PRE EMPTION. 

8. —Wakf. 
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See MAHOMEDAN LAW--MARBIAGE, 14 C. il76. 

'^J;Ze-ZL c.n,«c,,b.trtrh« 

.neged .0 .he whole 

prompt and R-*. 5.000 detoycQ. ^ husband m pursuance 

on tbo ground ” behalf by ibo kabinnamah. At tbc bear- 

of power reserved to ber in that benu j ^ decree. 

ing^he failed to oi Rs. lO.OOO was 

holding that there was that, in tbe absence of evi- 

usually payable m the be considered prompf. but 

dence to the contrary, lb 5 000 as prompt, the decree was limited 

as tbe platntifi only claimed Rs^5 OOO^a^^^^^^ 

to that amount. that tbe C not admitted by tbedefeod- 

uponanoralcontractnota legcd n tb P the plaintiO 

alias BAKKA KHANUM. 14 C. 420 

- 3-otn. 

(1) See Issues, 15 C. 684. 

(21 See MAHOMEDAN LAW-MARBIAOE. 1 • 

-/— Gusrdldf?. 

See GUARDIAN, 14 C. 615. 

_ S—Maintenance. 

s« MAHOMEDAN LAW -MARRIAGE, 14 C. 276. 

- 6.—Marriage. numfUrm—Divorce-^tointenance- 

Marriage-Shiah School iluta ® j,eot against bis wife. 

i-Jn a euit brought by a Mabomedao ^bal tbe relationship 

belonging to the that he was not liable to pay 

of husband been directed to do by an order passed 

maintenance to her which be b d . Procedure, on the allegation 

under tbe provisions of the Code or February 1682 

that tbe '''*?/^“ ft^ofThe term) of whatever period there then 

bad made hiba-x-muddot infer afid that bet husband was 

might remain uneipired. the wite p tbe contracted period 

not competent to dissolve ^ the Mabomedan law the consent 

without her consent, and that if under to equity, 

was unnecessary, the strict law in this respect. HeM, that 

,od good f law 0 dUr 0 not «-t in respect of marriages 

although the ordinary law be terminated by the husband 

by tbe muia form, they ° term for which the marriage was 

giving away the unexpiredportm^^^^^^ the wife is not 

contracted. [1 of the marriage. fleW. further, that although 

necessary for tbe d'ssolut ^ restraining the Magi^^trate from 

the Court could not grant an J pjaintifl was entitled to ask the 

enforcing the o'^®' (utther cBeot to his order after the Civil 

Magistrate to abstain 8 j^^.bip of husband and wife had ceased to 

^^homed abidal/kumab KADARV. LDDDEN SAHIBA, 14 
0.376 = 11 Ind. Jur. 296 

_ ninhl of pre-emption among co-parceners— 

(1) Pre-emptum-OonditionM s eS-Limifcftim Act. 1877, arts. 10. 130.- 
pnvafs ‘’Z . , jj bi 9 ^n 8 annas puUi of a certain 

4 and B bad certain p p y^ . ^ had a small share m 

mehal. C and D b»d “O g j ^ *^p^rtitiod between the puttishaving 
the remaming 8 ann« puU . A private^ 
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Mahomedan Law^7.—Pre-emption— {Concluded). PAOB 

were put into possession of B's share in the first mentioned putti in ex> 
ecution of a deoree which they had obtained. On the IStb April 1835, A. 
sued 0 and D to enforce his ri^ht of pre-emption. Held, that though the 
coparceoary could not be said to have csasad to exist, or those who were 
coparceners be said to have become strangers to one another, yet, there 
being a finding that the puttis were separate, it was not necessary, 
in order to establish A's preferential right, that a partition by metes 
and bounds should be shown to have taken place ; but that a private 
partition, if full and final between the parties, would have the same efieot 
as the mo.st formal partition on the right of pre emption, and that A’s 
claim must, therefore,succeed Heli, also, that the suit was not barred 
by limitation, it being governed by either art. 10, sch. II of the Limita¬ 
tion Act (Act XV of 1877). which gave the plaintiff a year from the 5th 
May 1R81, the date on which the mortgagee obtained possession, or by 
art. 120. under which his right to sue accrued upon the expiry of the six 
months’grace allowed to the mortgagor after the decree for foreclosure, 
and there would be six years allowed from that time. DlQAMBUR 

_ MiSSER v. Raw Lal ROY, 14 C. 761 = 12 Ind. Jut. 94 ... 505 

(2) Joint purchase by co-sharer and stranger, Eject of — Co-sharer—Specification 
0 /s-’iare in a deed of sale, Effect of. —Under the rule of Mahomedan 
Law, if a sharer in the estate alienates his interest to a co-sharer and a 
stranger, the purchasing sharer, by joining an outsider in the purchase, 
forfeits bis right as a sharer, and another co-sharer has the right of pre¬ 
emption. also, that, in the case of a joint-purchase made by two 

persons of shares in two villages, in one of which one of the purobasets 
was already a sharer, at one entice consideration, the specification in the 
deed of sale of their respective shares in the aggregate purchase would not 
affect the rule. SAUGR.AM SINGH v. RAGHUBARDYAL. 15 C. 224 ... 734 

- 8~Wakf. 

See Civil Procedure Code (act XTV of 1882), 14 C. 617. 

Management. 

Of Estate by the Court—Summary enforcement of contract made by the Court— 

Izarah Lease —Lessee. Application by, though no parly to the suit—Aopli* 
cation by a person not a party to the suit.—k Court has complete power to 
enforce summarily a contract made by it when managing or administering 
an estate, whatever that contract may be. Such power of enforcing sub¬ 
sisting contracts made by it is not affected by the fact that the Court has 
ceased to manage the estate before such contract is carried out by reason 
of the dismissal of the suit under an order in which the Court had derived 
its power of management. Case in which the Court passed summarily 
such an order on the application of a lessee not a party to the suit in which 
the order completing the agreement for lease had been passed and at a 
time when such suit was no longer in existence. 8UBEMDRO EBSHUB 
ROY V. DOORGASOONDERY DOSSEB. 16 C. 253 ... 753 

Manager. 

See ACT Vlfl OP 1885(BE'JG\L TENANCY), U C 312 ; 14 C. 659. 

Managing Member. 

See Hindu Law—Joint Family, 15 C. 70. 

Mandator} tnjuncilon. 

See INJUNCTION, 14 C. 189. 

Measurement. 

See KABULITAT, 14 C. 99. 

Medical Witness. 

See Evidence, 15 0. 589. 

Memorandum. 

See Confession, 14 0. 539. 

Memorandum of Association. 

Bee Company, 14 0.189. 
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ft..,..,..;-./!— 

te„°‘::t fo™»rroa. o. rent and ^ 

S ~rrn.„. 

posf^^‘SSion would not lie HS tho matter mifibt 

tended 00 sceond appeal execution departmeot uoder 

a„a .bould bavn bnen de«m.ned^ .n^ ^dat T.dn .nit' wa. instituted 

in the the firlt iostaoce. would have had to 

case was tbo ion departmcat. there was at most 

determine the matter id the .q nf iarisdictioo by the Munsif, 

only an error of procedure an . ^g^mhoriiy of the decision io 

which he did not ^^fbe mado'^ a proaod of obj-ctiou on appeal. 

19 W. B. 90. tl^'«<^ould ootbemado 

Held, also, that, the point be K . ^ which went oxclasively 

before either of the lower Cout not^ be raised ou second appeal. 

iirat?i;^cl"rz‘‘.r.rHSrrR"..a.aaaR^ UC. 605 

(2) See execution OFDECBEE HC 484 

(3) See LIMITATION ACT (XV OF i877). 14 O. du. 

MlnOfe . Aymission to sue^ Proof o/—Civ. Pro. 

(1) Objectionlodescriptxof^of ^ 3.-Although the proper and 

Code, ss-440. 578 .q sue ou behalf of a minor is by 

regular manner of givmg p ' is. ucverthelcss, nothing in 

order recorded in ‘be order sheet t ^ ^ 

the nature of the sanction p -^ sanction may bo proved 

t,kc. it ont ol tho *„„ n construction ol the 

by express words or by imp that tho minor is the real plaintiff, 

plaint and the properly described in accordance 

the mere fact a decree 

;“5-tf.he‘rn.r-.^"i(^4KSHAO^H.^ V. THP. BEaBKTAHV O. 

STATE POR ^ s„i( a miwr defendant, Effect of 

(2) Su»t ?'d litem’’ how appoinlei-Sanclion of Court without for- 

''^r^rVeef 0/ “ SerZeT summons-Civ. Pro Code (Act XIV 
Tim^ ss 100 and 443.-Tha plaint in a suit described one of the de- 
J A N C fluardiao on behalf of her own minor son. S.C, 

fendaotsthus. W. .. g directei tho plaintiff to 

^'’dne^an^rffi iavit to the effect that tho mother of the minor^ defendant 
produce , alHdavit having been made that the minor de- 

WS8 bis g puarliaoBhipoi tho mother, ordered the suit to 

h"? petered and summoL to be issued on the dofoudants W. 0. theri 
fild a written statement, alleging that she hold the land in suit on behalf 
of the minor. Held, that having regard to the orders of the Court and 
»K .Mp^lt^oDS made in the plaint and written statement, the suit was 
eubst mially brmght against tho minor, and the error of description in 
fS««Uin? bLg one of mere form, could not without proof of prciudice 
fovalldi?^ « decree against him in the suit. Held, also that the want of 
a formal order appointing a guardian .id litem was not fatal ‘o suit, 
wh^n it appeared on the face ol tho proceedings that tbo Court had sanc- 
tiooed the appointment. Held (O’KINBALY. J., dissenting) that tho 
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faot that ao order appointios! » ga^cdi^n ad'Uiew at the iostaoce of the 

plaintiff was made ex parte was not necessarily fatal to the suit, unless it 
could be shown that the minor had in any manner been prejudiced there* 
by. Per MittER, J- (PETRERAM. C.j., concurrring) that, although 
the matter of the appointment of a guardian od litem is left to the discre* 
tion of the Court, it is always desirable that the appointment at the in¬ 
stance of the plaintiff should not be made, unless the minor, or his friends 
and relatives in whose care he may be, failed to move the Court for that 
purpose within a reasonable time after receiving notice of the institution of 
the suit. 

Per Prinsep and lK«/so>i. JJ.—No order appointing a guardian ad litem for 
an infant defendant, on the application of the plaintiff, should be made 
ex parte and no such order should be made until the Court is satisfied 
that the infant has been duly served, and there has been an opportunity 
for making an application on behalf of the infant. 

Per Wtlson, J.— Qurt’re,—Whether service on a guardian ad fifem is good 
pervice under the Code ? 

Per O'Kinealy, d.—Having regard to the provisions of a. 443 of the Civ. 

Pro. Code, no ex parte order made at the instance of the plaintiff for the 
appointment of a guardian ad litem is valid, without notice to the minor 
in the mode prescribed by s. lOO, and any decree in the suit under the 
circumstances isabsolu'ely void as againstthe minor. SURESH CHUNDER 
WUM CHOWDHRY V. JuaUT CHUNDER DEB, 14 G. 204 (F.B.) ... 18& 


(3) Suit against—Misdescription i« tille of the plaint and in decree. Effect of ,— 

In a suit brought against a minor widow as the heir of her deceased 
husband, she was described in the cause title of the plaint as “ the deceas¬ 
ed debtor Ramnatb Acharjee’s heir and minor widow Beoodini Dabea’s 
mother and guardian Anundomoyee Dassee.” The plaintiff obtained no 
order for the appointment of a guardian ad He, however, obtained 

a decree, and the minor defendant was described therein in the same 
manner. Beli, that the minor was neither a party to the original suit 
nor to the decree, and that no property of the minor passed upon a sale 
in execution of such decree. GANGA PROSAD CHOWDHRY V. UUBICA 

Churn Coondoo, 14 0 754 

(4) See Guardian. 14 C. 55. 

(5) See Limitation act (XV op 1877|, 14 C. 50. 

Miaorlty, 

See Guardian, 14 0.55. 

Mischief. 

See FISHERY, 15 C. 388. 

Misdescription. 

See Minor, 14 C. 754. 

Misjoinder. 

(1) Plea of misjoinder, when sustainable—Suit against several persons claiming 

under different (ilfes. Effect of—Civ. Pro. Code, s$. 31 and 53.— A, as 
auction-purchaser at a revenue sale, brought a suit against a number of 
persons for possession of some chur land ; the defendants claimed portmns 
of the land under different titles and pleaded misjoinder. The Court upon 
the Amin's report gave A the option to amend the plaint by withdrawing 
the suit against any particular sets of defendants. A elected to go to trial 
on the suit as brought: Held that, under the oiroumstanccs, it was neces¬ 
sary for the Court to adjudicate on the question of misjoinder. Held, 
also, that the plaintiff was not entitled to join in one suit all the 
persons, on the ground that they obstructed his possession, unless he was 
able to show that those persons acted in concert or under some common 
title. Held, further, that, having regard to the provisions of ss. 31 and 53 
of the Civ. Pro. Code, the proper order of the Court should have been to 
reject the plaint and not dismiss the suit on the ground of misjoinder. 
BUDHENDU MOHUN ROY v. DURGA DASI, 14 0. 435 

(2) See MUIiTIFABIOUSNESS, 14 0. 681. 
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■'‘“rsL'-; AKa..us 0,.. RBV,.:.u.. u C. .09, 

”“ar_p.a on accent 0,r™.uc..a.U0 „oove,-Soe LunT VT.O. Acr ,XV 
OF 1877). 15 C. 542. PAYMENT. 15 G. 656. 

(2) -p^»id under compuUion-SeoVOLUNTA 

(3) Suit (or refund of—Seo NOTICE, • 

a'"" act xvni or 1879 ileoal PaACT.T.o.Kas,, u 0.550; 15 C. i5-2, 

(2) See PLBAUEKS. 15 C. 038. 

Mortgsge. 

1. —GENERAL, 

2. —BY CONDITIONAL SALE. 

3—ENGLISH. 

4. —FORF.CLOSURB- 

5. —PRIORITY. 

6. —SALE. 

_ I—General. 

,1) goo BUS ,1V OF 18821. 14 C. 687. 

(2) Sec Transfer op property aci i 

_ 2.-By Conditional Sale. . im-Transfer 

(1) Suit for foreclosure-conditional j'^Cfn»ses ConsofirtnOoH ll 

’ ^ of Prcmly del ilV 0 / mi), s- ^ ,„noreclosure under a de.‘d of 

of 1808). s 6-“ Proceedings. ,bedeed expired and not.ee of fore- 

cond.t.orialsale.wbecethc daoaate of 

closure wa^ served wbilo Kc^-uUt.on bad b<en repealed by 

?be expiration of the year oUraco.h.it Ke.u foreclosuco 

b Transfer of Property those proeeed.ogs were sav- 

b^ing been commenced under Act I of ioG9. Too Pro- 

cd by 8. 6 of the General C - neoesiatily judicial procecd- 

cc-dmes ■■ referred lo in that secuon ..re service 

logs 0.dy. but ChSaSUER Das v. Chunchun O-iha. 15 

of no'iceof foreclosure. UMESH '.r 

T PiiF l'’Ml’TION, 14 C. 701. 

(2) See MAHOMEDAN law ' ' .g 

,3) See M08TOAaU-l.’0UUCL0SUUF„ 14 C. 599. 

- 3 -English. ^„i,r-Bntry. liight of-Morl- 

( 1 ) LieH-CWnnnrs //inf »t^»'^ morigage f 

' ^ nane detd in English form. " amongst other covenants 

?otro in favour of *'''® ^ deVauit the mortgitKOes would bo entitiod to 
one providing that. „iortgag'’d proportic<i. B * 

enter into S hi hoires.. According to Maho.nedan 

widow, a daughter and share of the mortgaged 

law S was entitled to » mr.rn. ioe money b-caine due. the L Bank 

thoyth of 1®72' ( jui^ iH72,ohtai.io(l adecreoby conscut. 

brought a suit, and ^\t a ,ba« I'T n 

Tbc existence or right olS . ^ to that vuit. The Bank, m 

tho B:..ik. »r.8 she WA» mortgARed propo.tic, to bo Bold »pd 

execution of their decre . j proceeds did uotratisfy too 

IhcmsolvoB porebaBod^ hor sb .,0 of 

enure cla.m. Go the Ist . ,t ^y R against the purchaser of two 

antiaa m th -• at ibe aforesaid sale it was held that tbo share 

of tho niorl(iA(tod ?ropeTtieA purebasers. though the Bank 

of 8 in tbo estate of R did no^ sixieeD annas in the properties to 
purported to have ^ the recovery of poBsession of the six 

R brought mif^ihaBed at tho by the Btnk tbem- 

annftB °^^£^Vr?no«^n“^h‘itr1nBle8ll.'*^^ tbj.t the share 

■elves, and which imposed upon it by the 

:Lf d«d reSd intact and continued m the hands of the Bank. Held, 
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also, that, uader tbe covenant in the mortgage deed above referred to, 
the Bank were entitled to remain in possession as mortgagees until the 
proportion of the debt, which might legitimately be imposed upon tbe six 
annas share of the properties in their hands was paid. LutCHMipct 
SINGH Bahadur, and on his death his son Chuttbbput Singh 
doogur V. The Land Mortgage bank of India, u c. 464 = il ind. 

Jut. 414 ... 30^ 

(2) See Limitation act (XV of 1877), u C. 730. 

- 4Foreclosure. 


(1) Foreclosure—Regulation XVII of 1806, s. 8—Provision os to the year of grace 

—Extension of time by mutual agreement—Transfer of Property 4cf, s. 2, 
cL (c).—Tbe year of grace allowed by s. 8, Reg. XVII of lfc06, is a 
matter o( procedure, which it was open to the parties to extend by mutual 
agreement without prejudice to tbe proceedings already had under tbe sec¬ 
tion and upon the expiration of such extended period the mortgagee acquir¬ 
ed an immediate right to have a decree declaring the properly to be his 
absolutely. Tbe right so acquired by the mortgagee while tbe Regulatioc 
was in force is a right which falls within tbe meaning of cl. (c), s. 2 of tbe 
Transfer of Property Act. Proceedings under s. 8 had come to a close by 
the expiration of the stipulated period of extension while tbe Regulation 
was still in force, and tbe mortgagee brought his suit for possession in 
pursuance thereof after the passing of the Transfer of Property Act. Held 
that tbe mortgagee was entitled to a decree such as he would have had 
if the Regulation had been still in force. RAI.I NATH Pershad NARAIN 
SINGH V. MOHESWARI PERSHAD NaRAIN SINGH, 14 C. 451 ... 300 

(2) Foreclosure, Sxnl for-Conditional Sale—Regulation XVII o/ 1806 —Transfer 

of Property Act ilV of 1882), s. 2, cl. (c), and ss. 86, 87—Procedure.—Aauit 
was brought on the 24tb January 1885. by a mortgagee upon a mortgage 
by conditional sale, asking for a declaration that tbe mortgagor’s right to 
redeem bad been extinguished, and that ho was entitled to possession of 
the mortgaged properties. Tho mortgage was dated tbs 6th April 1881, 
and the mortgage money was repayable on the 13tb May 1881. On the 9th 
July 1681, tbe mortgagee caused a notice to be served on the mortgagor 
in compliance with the provisions of ss. 7 and 8 of Reg. XVII of 1806. Tbe 
year of grace expired on the lOth July 1882. It was contended by the mort¬ 
gagor that, as the Transfer of Property Act came into force on tbe Ist July 
1832, tbe proceedings taken by tbe mortgagee should be regulated by the 
procedure laid down in ss. 86 and 87 of that Act, and not by the procedure 
prescribed by Regulation XVII o! 1806. Held that tho procedure laid down 
by the Transfer of Property Act could not be applied to the case. Although 
the year of grace bad nob expired when that Act came into force, and the full 
and complete right of the mortgagee had not accrued, he bad acquired tbe 
right to bring a suit under the provisions of Reg. XVII of 1806 at the 
expiration of the year of grace, and tbe mortgagor was under a liability to 
part with his property upon a suit being brought at the expiration of 
that year, and such right and liability came within the meaning of these 
terms as used in cl. (ci. s. 2. tbe Transfer of Property Act. MOHABIR PER¬ 
SHAD Narain Singh v. Gungadhub Pebshad Narain Singh. 14 0. 

599=12 Ind. Jur. 26 ... 39T 

(3) See Mortgage -By Conditional Sale, 15 C. 357. 

- S.—Priority. 

See PARTIES, 15 C. 35, 


- 6,—Sale. 

(1) Sale tn execution of mortgage decree—Sale certificate— Confirmation of sale— 
Sale for arrears of Oouernment revenue —Ciu. Pro, Code {Act XIV 
of 1882), s. 316 —Act XI of 1859, ss. 13, 14, 54 —Transfer of Property Act 
(iV 0 / 1882), s. 73—D having obtained a decree on a mortgage of 
anna share of an estate paying revenue to Government caused tbe share 
to be put up for sale in execution of that decree on the I7tb August 1883, 
and purchased it herself. The sale was not confirmed till the 18th Sep¬ 
tember ^1883. In the meantime a 14-aDna share of the estate, including 
the d^-anoa share, which was separately liable for its own share of Govern¬ 
ment revenue, was on tbe 26th September 1883 sold for arrears of the 
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Morlgog‘-6.-Ssl€-(C<,^cluded). 

^ - ft 


•^6 -^Ssle^-iConcludeai^ , 

June Kist of Government revenu^or XI ^ 

chased by one G. who sold it „„.inat P and the judgment debtor to 
Gth August 1884. so purchased by her : 

obtain possession of the ^ ^ and the mortgage merged m the 

the mortgage debt was having regard to the provisions 

decree on the f^p’.ocedurc. the mortgagee's rights were 

of 8. 310. of the Code of until the property ves,ed m 

kept alive, and _ .i iho sale certiecate. and that bet- 

hor bv virtue of the granting iuu5 and the date of its confir- 

ween the date of tbe ^‘^l^'g^o’^h.^Sltgagfhe’n was fully preserved that 
mation l8tb December 1883. the m g acquired the 

P's purchase being governed y • . _ j^he mortgage lion of D , that 

share subject to all encumbranceN including ^ ^ a 

9 73 of the Transfer of Properly Act - confine him to proceeding 

mortgagee ol his lien over the ^ ^ judgment debtor bad the 

rgamsAho surplus sale 1883 and the IBih De.^ember 

right, at any time between of principal, interest and costs 

1883, to redeem the propert) up p y j^jgQjent-debior by virtue of 

to D P having acquired the rights of the entukd to redeem 

Lis pWbase on tbe 2Gth Sep^ Lot having ava, ed 

(2) See HINDU LAM-JOINT Famii^v, 

i'l See limitation ACT (XV OF 18771.14 C..30. 

Mortgage Bond. ,,r iq^ 

See EXECUTION OF DECREb. 1 

Mortgage Decree. 

Sec EXECUTION OF DECREE. 1 

Mortgagee. 

See limitation. 14 C. 674. 

Mortgagors. 

Sec PARTIES. 15 c. 30. 

^“'r^ar^n-Boo H.-oo .a.-Pan.n.o., .a C .0. 

^”ro H.roXwlo.rr, u c. no. 

t 

Multlfariousness ,,/irfirs —Tbe plaioiiQ, » talukdar, 

Mi.j«nier 0 , cau,e, sfol c b'!;::'!. (BonR^al Ac. VUI ol 180 I 

obtained a decree under ^J “1 possesanm ol b. 

toeicetbia tenant fer rhit decree he was opposad as regards 

tenTe I'> “"'‘"P"''* Vwero^ 0 ^ “d in , ho tenure, by purt.es 
ceS pin.,, ivh.cb >■“ “''Stcce d“pTuPn,ns. him under =. 831 ol the 
in possession, who ‘"^‘'‘“LLlPdinca resulted in their claims being decided 
Civ*! Pro. Code. ^^^^LfimtiQ^thereupoo instituted one suit against bis 
in their favour. The ifad opposed him in such proceedings 

judgment debtor and all par h J* j claimed against him 

Lo obtain a declaration tba aiy^bc^^s^.^^^ obtained a decree for 

belonged to the tenure s re p ^ possession of ibo various 

kbas possefifiiofift f. . ^:*lea relied on by ibe defendants, and 

pIotL*^ u was found that the es rehed^on^^ 

^bicb had been set up ^y that there bad been no collusion or 

quite distinct one ^ the plainiifi out of possession, but on 

combination L^bem^rwere La Me. Beld.ih.tiho s^^^^as 

the contrary that ^ o‘ ^ dismissed. RAM 

‘NlBriNThT^v! AhrODrPBOhAD JOBH., U U. 881 

ion? 
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Jurisdiction of—Benoal Civil Courts Act {VI of 1S71). s. 20—Value of the subject- 
viatter in dispute—Civ. Pro. Code (Act XIV of 1832). s. 2^^—Attached 
property. Suit to establish right to—Valuation of suit —A Muosif h%8 
jnri<:tiiotiin to try a ^uit brought under s, 233 of theCiv. Pro Code to test 
the question whether a property which has been attached io execution is 
liable to pay the claim of the creiitor, the value of the property being over 
one thousuid rupees, but the amount of the debt being less than that 
sum. In such suits the amount which is to settle the jurisdiotion of the 
Court is the amount which is in dispute, and which the creditor would 
rpcover if successful, viz , the amount due to him, and not the value of 
the property attached, unless the two amounts happen to be identical. 

Modhusudun koer V. Rakhal Chunder Roy. 15 C. lOi 

Muta Marriage. 

See MAHOMEDAN LAW—MARRIAGE. 14 C. 276. 

Mutation of Names. 

See Enhancement op Rent, 14 C. 795. 

“ Nastan bad naslan." 

Construction of—See DOCUMENT, 14 C. 296. 

Navigable River. 

Obstruction on—See PUBLIC NUISANCE, 14 C. 656. 

New Point. 

See APPEAL-SECOND APPEAL, 14 C, 586. 

Nikash. 

See Stamp act (I of 1879), 15 C. 162. 

Non-payment of Rent. 

(1) See Landlord and Tenant. 14 C. 751. 

(2) See Right op Occupancy, 15 C. 17. 

Notice. 

(1) Of action—Bengal Act IX of 1371, s. 27— Tolls paid in excess of powers given 
—Suit for refund of money —la certain suits brought against a Toll 
Collector for the refund of money alleged to have been exacted by him im¬ 
properly as toll under Bengal Act IX of 1871. the defendant pleaded that 
no notice of suit in accordance with s. 27 of that Act had been given. 

Held that such notice not having been given, the suit should be dismissed. 

RAM PlTAM SHAH V. SHOOBUL Chunder MULLICK. 15 C. 259 ... 758 

(21 Bee ACT IX OF 1830 (BENGAL CerS), 15 C. 237. 

(3) See ACT VIII OF 1885 (BENGAL TENANCY), 14 C. 659. 

(4) See FURTHER ENQUIRY, 15 C. 608. 

(5) See SALE FOR ARREARS OP RENT, 14 C. 365. 

Notice to quit. 

Service of notice to quit by registered letter, Sufficiency of. -Where a notice to 
quit was seut by a regi.stered letter, the porting of which was proved, and 
which was produce 1 in Court in the cover in which it wvs despatched, 
that cover containing the notice with an endorsement upon it purporting 
to be by an officer of the Post Office stating the refusal of the addressee to 
receive the letrer: Held, that this was suffiji-^nt service of notice. 

JOGBNDRO Chunder Ghosb v. Dwarka Nath kormokar, 15 0. 

... 1038 

Novation. 

See Contract act (IX op i872), 15 0. 319. 

Nuisance. 

(1) Sea Grim. Pro. Code (act X op 1882), u C. 60. 

(2) See Public Nuisance, u 0. 656. 
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w To .U,chm.nt by j.d.mont dab.o,- on beb„l of otbors-See AH'K.L, 15 C. 

,2, Tod!!;eo by ,e,ponc.ent-S.30 CfV. PRO, COOR (ACT XIV OK 1882), .4 C. 
610 

"^tro?"u, n.vi,.ble rW«-S33 PURCC ,, e 400 

(2) To.Uogedhishw.y-S.eSl>EOir.CRl50rEr ..CL- U 0.- 13<7). l.c. 460. 

Ac'r VUI OF 1835 (BENGAL TENANCY). 15 C. 317. 450. 

Occupancy Tenant. ^ 

See LANDLOHD AND TENANT, 14 C. ( 

Omission. 

See EXECUTION OF DECREE, 14 C. 124. 

Open Space. ..nxai 

Soo Hindu Law-Partition. 14 C, 497. 

As.op,opouy« .0 wbiob oaaooa b« been oomnifued-See Cr.m, PRO. 
CODB (ACT X OF 18321. 11 _ _ ^ ..jO 

(2) Finality ol-S» CIV. P«0 ^ ^ Ll'lirATlON ACT (XV OF 1877), 11 

(3) la petition to pty by mitil'R n ■’ 

t nf rent Review o(-Seo ACT VIU OF 1835 (BENGvYL TEN- 

(4) Recoivingdcposit of rent, Kevic 

aNCY). 15 C. 166. * to I’civy Council refuse(3 

(5) s-»ying eincntinn whora dacro^a tva. not y ‘Appealed to I o y 

(5) ai'I’eal to Privy Council, ii t. iJo. 

Outsider. c.,»actXVUI of 1879 (Legal Pkacti- 

PractLinR as Mnklcat, l|ab,l,ty of - Sac ACT XVlll 

TIONERS), 14 C. 55b. 

Parol Evidence. 

See WILL. 15 C. 83- 

Partial Partition. 

See HINDU LAW-PARTITION. 14 C. 8.15. 

Parties. .j 32 -Limilafion —of suds 

(1) Civil Procedure Cods. S5. 2 pUintiOs. m conform' 

' -Chonqe of parixes.-T^ nm give r.so to such a 

ity with the up,n tbc addition ol a Penon as a 

qoes.mn of "mSI DERI v. CUMAR GANOOA KaNT ROY 

defendant under .s. 82 -o 

BAHADUR. 14 C. 400. k,r husbaxid- 

(2) Prnrlir.e-^y^U h'ivx‘x(f " fs—Prt-irifi'S of »norf'7'ide«-—C*'’® 

' Bepreseninltves of K.iglish domicile ie capible of suing 

it NV-iS held that a ^ ^ .-plfinlifl ; and in which tbo represen- 

without joining her b^^nda.a^ „y p,,iies to the suit 

tativQS of certain mortgag rights ol m irtgsgees mfer -^Job the 

(which was one to del-rra f.ghts of the mortgageeu could not be 

(ollownig grounds ; ( ) tbo same timo determining the liability of the 

determined without multiDlicity of suits; (c) to give them an 

mortgagees; i5) to avoid P . - j ^cnount that might be 

Opportunity of being present y ^ 

,,, so.r rrjis"^ 

(4) See limitation. 14 C. 791. 

(6) See MolTIPABIOUSNESS. u 0. 681. 

(6) See SfBOIFIC RELIEF AOT (I OF I ), 
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Partition. 

(1) Of puttidari estate—See MAHOilEDAN LAW-PRE-EM1»TI0N, 14 0. 761, 

(2) Sait for—See JURISDICTIOM, 15 G. 198. 

Partition Wall. 

Sea Hindu Law—Partition, 14 C. 797. 

Partnership. 

(1) Accounts-See Limitation, 14 0.791. 

(2) Debt—See ATTACHMENT, 14 C. 384. 

Patent. 

Acf XV o/ 1859, s. -Licensee, Application bv, under s. 2i of Patent Act— 
Petitioner under Patent Act and licensee, having no separate interest.—k 
licensee under a patent cinoot, as between himself and the patentee 
challenge the soundness of the patentduring toe continuance of his license. 
Case in which the petitioner on the record in a proceeding under 3. 24 of 
Act XV of 1859 was found to have had no real interest in the matter apart 
from that of the licensee ; and in which the petition, having been taken to 
be in reality that of the licensee, was dismissed accordingly. > In the matter 
of D, H. r’ Moses, 15 C. 244 

Payment. 

See Co sharers, 14 C. 809. 

Pena! Code lAct XLV of I860). 

(1) Ss- 52, 89, 304 k—Causing death by a rash and negligent act'— Xo6irrt;— 

Surgical operation — Unskilled medical practitioner— “Good faith 
“ Accepting risk. ” —A kobiraj operated on a man for internal piles by cut¬ 
ting them out with an ordinary knife. The man died from bromorrhage. 
The kobiraj was charged, under s. 304-A of the Penal Code, with causing 
death by doing a rash and negligent act. Tt was contended that, inas¬ 
much as the pcisooec bad performed similar operations on previous occa¬ 
sions, it was not a rash act within the meaning of that section, and that 
at all events he was entitled to the benefit of s. 86 of the Penal Code as 
he did the act in goad faith, without any iutentiou to cause death and 
for the benefit of the patient who bad accepted the risk. Eeld, that, as 
the prisoner was admittedly uneducated in matters of surgery, aod hav¬ 
ing regard to the meaning of “ good faith ” as defined in s. 52 of the 
Penal Code, be was not entitled to the benefit of s. 88. Held, farther, 
that s. 89 did not apply to the case, as it was not shown by the accused 
on whom the buricn of proving that fact lay, that the deceased koew the 
ri^k be was running in consenting to the operation, aod he could not 
therefore be said to have accepted the risk. Held, also, that under the 
circumstances the convierdon under s. 304-A was a proper one. SUKAROO 
KOHiRAj V. The Empress. 14 C. 566 

(2) 83. 75. 179, 511—See Sentence, 14 C. 357. 

(3J Ss. 143, 373, 403, 426. 447-See FISHERY, 15 0. 388. 

S. m—Furnishing false information for the puroose of preventing the com¬ 
mission of an offence, Meaning of. —The information which, under the 
second branch of s. 177 of the Penal Code, a person is legally bound to 
give "for the purpose of preventing the commission of the ofiencs" relates 
not to the commission of oSences generally, but to the commission o! 
some particular oflenoe. In the matter of the petition of PaNATULLA. 

Panatulla V. Queen-Empress, 15 C. 386 

{i) S IB2—False infoi motion to the police—Charge made against no specific 
person —Specific charge. —S. 182 of the Peual Code must be read as an 
entire section, and when so read, it applies to those cases in which the 
police are induced, upon information supplied to them, to do or omit to 
do something which might affect some third person, and which they 
would not have done had they known the truth of the matter laid before 
them. In the matter of the petition of GOLAM AHMED KAZI, 14 0. 314... 

6) Ss. 193, 199 -See False Evidence, 14 C. 653. 

(7) S. 211—See False Charge, 14 C. 633,707. 

(8) 8a. 268, 283, 290—See PUBLIC NUISANCE, 14 C. 656. 

9) Ss. 379, 447—See FISHERY, 15 C. 402. 
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Peatl Code {Act XLV of l 860 )-{CoocMed). 

(10) S. 4U-SCG MAGlSTliiTE, 14 0. 355. 

(11) 3. 411-Seo RECEIVISG STOLES PROl’EUTV, 15 C. 511. 

(10) B. 46G-Sa6 FORGERY, 14 C. 513. 

(13) S. 503-Sea ORIMINAL ISTIMIK.ATIOS, 15C.071. 

Peaahy, 

See INTEREST, 14 c. 248. 

PeatUng Suit. (BENGiL Tenaxcyi, 

Applicitioa of new act to-bee ACi 

15 C. 376. 

Personal Appearance. 

(1) See ARREST BEFORE JUDGMENT. 4 C. 695. ^ 

(2) See CRIMINAL PROCEDURE CODE (ACT X 01 ). 

Personally working for gain. 

See JURISDICTION, 14 C- 256. 

Petitioner 

See Patent, 15 C. 244. 

ss 50 and 53. sub-s. {d]-Charges 
fu Wnrm of o’ivtl Procedure Cede. lR,,>c/iono/ piatnC-A plamt 

o7fr^leadu^o--An^e^ .u'g'^vt.oas however 

ebarcing fraud mast set forth * “verineot ot fraad of wUjcb a 

stcoDg the words, not even lou of the pUintiS s pleader by 

Court can taHc uot.ca. Alter '‘’ouuL wb.cb d,d not appear 

tbe Court to discover whether J ^ on tbe defects of the pUmt. 

for an amcodmoot. a * good cause of action ni regard 

which, charging fraud. d>d ,“ot set ^tb g mode of disposal 

ro tL ahove'. a h V iL rej^^cred-a course which 

- ..ud -... 

15 C. 533 

(2) See Minor, H C. 754. 

,u..-MuA5.br-... 

Jh* public and to persona as a general bo ly from h, 

incaoy geoocal orler by which he orderly manner. The 

Court Ly portion of the community ,, l.est tiroes 

pleaders of this country arc a body m pcejormed in England by 

have combined m T ^ in this second and m.msicnal 

barristers and attorneys, and ^ entitled to v7ork through any 

capacity are. on their own resp^ “y 

niimbor of clerks of tftjds proper ^ ^ ^ by Cbartor has the riRht lo 

Court ”bn. than a High C-/* ^ be pnriormed by the,u as 

^rv:‘ai:^-^^'lfrut"'‘tbri'orrni ?-».« 

Pleading. , . ^Ain-itioo in the cause must be founded 

"t;rr‘r nSi 

consistent with, the ^se b X ^p_C., = i4 I.A. 168 11 

VYAPOOBY MOODUAR V. YEO R 
Ind. Jar. 397 =5 Bar. P.C.J. 60 

(3) Bee Plaint. 16 C. 533. 
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Pleading and Proof. 

Variance between—See POSSESSION, 14 C. 592, 


Paos 


Police Officer. 

See Dismissal, 14 c. hi. 

Police Report. 

See False Charge, u C. 707. 

Possession. 

(!) Adverse possession—Issues —Variance behoeen pleading and proof,—The 
plaintiff sued to recover possession of certain land, alleging that it was 
lekhiraj land, which he bad purchased from a third party- The Court of 
first instance found that be had not proved the title he alleged, and. 
alibnugh it bad been contended at tbe heating that a title by twelve years’ 
adverse possession had been proved, the Court held that it was not 
proved, and as it was not alleged in the plaint, and no issue was raised as 
to it. the plaintiff was not enlitleJ to succeed, and accordingly dismissed 
the suit. The plainiiff appealed, and one of his grounds of appeal was 
that he was entitled to succeed by virtue of the title of adverse posses¬ 
sion proved. The lower Appellate Court considered that the plaintiff 
had proved that be and bis vendor bad held adverse possession fora 
period of over twelve years and gave the plaintiff a decree on the strength 
of that title. Tbe defendant appealed to tbe High Court, and it was 
contended on his behalf that the plaintiff was not entitled to succeed 
upon a title of adverse possessisn when it was not alleged in his plaint 
and no i>isue bad been laid down in respect of it. Held, that, as the suit 
was one for possession and the defendant bad express notice in the lower 
Appellate Court that tbe plaintiff relied on the title of adverse posses¬ 
sion, and as he took no objection on the ground that bo should be 
allowed an opportunity to call evidence to rebut it, and as be had 
consequently not been prejudiced by the course adopted by the lower 
Appellate Court the decree of that Court should be confirmed. SUNDURI 

Dassee V. MuDHoo Chunder Sircar, U C. 592 

(2) Suit for possession by purchaser at sale in execution of decree—Civil Proce¬ 

dure Code lAct XIV of 18S2), s$ 11, .318'-Concurre?it remedies—Limita’ 
lion Act (XV of 18771, art. 138, sch. II.—A purchaser at a sale in 
execution tjot having applied to the Court for po>s6S3ion under s. 318 of 
tbe Code of Civil Procedure, brought a regular suit to obtain possession 
of the property purchased: Held, that, although a remedy might be open 
to the plainiiff under s. 3l8. still he was not precluded from bringing a 
regular suit, tbe remedies being concurrent. Tbe words the date of the 
sale.” in the third Cilumn of art. 138, sch, II of tbe Limitation Act, 
1877, signify the date of the actual sale, and not that of the confirmation 
of such sale. KiSHORI MOHUN ROY CHOWDHRY v. ChUNDBB NATH 
Pal, U C. 644 

(3) See ACT VIII OF 1869 (BENGAL L.ANDLORD AND TENANT PROCEDURE), 

14 C 624. 

(4) See ACT VIII OF 1835 (BENGAL TENANCY), 15 0. 317. 

(5) See CRIMINAL PROCEDURE CODE (ACT X OF 1832), 14 0. 169; 15 C. 31. 

(6) See Evidence, 15 C. 353. 

(7) See Execution op Decree. 14 0- 484. 

(8) Seo Hindu Law-Gift, 14 C. 446. 

(9) See Issue, 15 C. 684. 

(10) See Limitation act (XV op 1877), 14 c. 544, 610, 801. 

(11) See Mesne Profits. 14 c. 605. 

(12) See Specific relief act ii op 1877), 14 o. 649. 

(13) See Title, 14 C. 740. 

Possessory Suit. 

See Specific Relief act (I of 1877), 14 C. 649. 

Poverty. 

(1) See Costs, 14 0. 680. 

(2) See Security for Costs, 14 c. 533. 
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Practice— (Concluded). PAUB 

specifically perform his contract, and he thereupon, on the 13th April 
1887, applied to the Court vrhich had granted the decree for a rehearing of 
suit on the question of damages, asking that, in lieu of the decree for 
specific performance, a decree for damages, when assessed might ha enter* 
ed up. Held, that be was entitled to as for such relief. P6.\BlSnNDARI 
DASSEE 7. Hari Charan Mozumdar Chowdry, 15 C. 211 ... 725 

(6) Production of documents—Discovery—Civ. Pro. Code, 1882, si, 136, 139. 

—If a notice under s. 131 of the Civ. Pro. Code be not answered as 
provided by s. 132, the party seeking the inspection of documents may 
apply for an order under s. 133, and his application must be supported by 
an affidavit. The Court has no jurisdiction to pass an order under s. 136, 
unless the provision of s. 131 are strictly complied with. DhapI v. BAM 
PerSHaD, 14 C. 763 = 12 lod. Jur. 97 ... 509 

(7) Second Appeal—Vakeelt Right of, to be heard without certified grounds of 

appeal or without any order admitting the appeal—Rules and Orders of 

Court {Appellate Side), 86 and 162.~A vakeel will not be heard on behalf 

of an appellant on second appeal, when neither duly certified ground or 
grounds of appeal have been filed nor the appeal been admitted by order 
of Court under Rules 86 and 162 of Court. Oliullah v. BaCHU Lal 
Khotta, 15 C. 706 ... 1054 

(8) See ACT VIII OP 1385 (BENGAL TENANCYI, 14 C. 659. 

(9) See Civ. Pro. Code (act XIV of 1332), U C. GIO. 

(10) Sec Costs, 15 C. 507. 

(11) See Grim. pro. Code (act X op 1982), 15 C. 3l. 

(12) See Limitation act (XV of 1877), 15 C. 242. 

(13) See Parties, 15 C. 35. 

Pre-emption. 

(1) Perpetual lease—Sale. —Where a co-proprietor does not part with his entire 

interest in land by an absolute sale, but merely grants a lease of it, even 
though it be a mournsi lease, the doctrine of pre-emption will not apply. 
DEWANUTULLA V. KAZEM MOLLA, 16 C. 184 ... 707 

(2) See MAHOMEDAN LAW-PRE-EMPTION, 14 C. 761; 15 0. 224. 

Prescription Act. 

See Easement, 14 C. 839. 

Presidency Towns, 

See Confession, 15 C. 595. 

Presumption. 

(1) Arising from possession—See TITLE, 14 0. 740. 

(2) Of validity of order for sale—Sos CiV. PRO. CODE (ACT XIV OP 1882), U 

0. 18. 

(3) Rebuttal of.—See WILL, 15 C, 83. 

Previous Conviction. 

(1) Enhancement of sentence for—Sse SENTENCE, 14 C. 367. 

(2) For purpose of increasing evidence at trial against accused—Sse EVIDENCE, 

14 C. 721 (F.B.) 

Price of Goods. 

Refuse. Suit for—See SALE, 15 C. 1. 

Principal and Agent, 

Suit by principal for an account—Object of a decree for an account, as dtsftn- 
guisked from a decree made upon the hearing —Cosfs—Limifafion under 
Act IX of 1871, sch. II, art. 118.—A continued agency, or employment 
as dewan, for the purpose of drawing and expending the money of a 
principal, resulted in a suit by the Utter, who alleged that more had been 
drawn than expended for him, and that a specific sum, or balance, stood 
against the defendant, having been misappropriated by him. The 
principal claimed also any further sum that might be proved to be payable. 

The dewau having denied the receipt of the money, and any kind of 
accountability, it was found against him that the relation of agenoy 
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Principal and Agcni-iCmcluded). impossible 

existed between the patties. But, on the grcuod th,vUt J.._s. P 
to deoide, upon the evidence adduced at ‘^e he^',tad been 

principal’s money was unaceo .^„ii„.Lrourt dismissed the suit. Held, 
made to prove a balance due, the App 11 t^ account, and that the Courts 
th'^t such a suit w\s csscntully on an accouot 

below Fhould have ^ with the plamtiS’s money. This 

to be taken of the delendant s dealings w P account, an 

was without any expression of \,.^;,yasto be ready for decision, 

issue may not be raised, at the was an example of it. 

But the general rule being , denied his fiduciary positioo. ho 

As. however, the 5 this suit hitherto, including the 

was ordered to pay the whole ^g.^jt of the account. L.m'ti- 

costs of this appi^al, without . applicable, commenced from 

tion under ActlX of lS71.s.n8. which was app^ ^ KRISHNA 

the date on which ''*^®^Sency j:eised- HU ^ Jut. 475-4 Sat. 
KUMAR B.AKSHI. H C. 147 |P.C)-U i.A. 1^5 

P.C.J. 751 

'’"'’'srilUHOMED.AN L.AW-PKB EMI’TION. M 0. 761. 

Pomrr 01 , be/ore Hindu 

^P^obale id (V 0 / 18311. ss^ ^ \8 --^®-p«.i„g ol the Hindu Wi Is Act. 

plicablc to Pfchaies granted prior P^^ ^ 861 = 12 Ind. Jut. 179. 

GRISH CHUNDER ROV V. BROUGH 

Procedure. PrACTITIONERSI. 15 C. 152. 

(1) See ACT XVIII OF 1879 (LEGJVL P«A RECOVERY). 14 0. 9. 

(2) See ACT VII OF 1980 15 C. 574. 

(3) See CERTIKIC.ATE OK ADMINfST ‘‘ 

(4) Sec MouTOAGB—F oreclosure, 

Production of Documents. 

See PRACTICE. 14 C. 768. 

Proof. 

See DECREE. U C. 376. 

Property. g 

( 1 ) See ATTACHMENT. 15 C. ^ 334 , 

1,1 see C«1M. PBO. CODE 38,. 

(31 See HINDU LAW-INHER • q2), 14 C. 241. 

(4) Sec TKANSFEK OF PBOPEUTl AOT.IIV 

. Prosecution. 

{1, See false charge. 14 0-707^ 

(2) See FALSE EVIDENCE, 14 C. 

of reply-see PRACTICE. 14 C. 245. 

^“Te EymcTcrACT (I OF 1972). U C- 486. 

Public Nuisance. „ 290 - 0 bs(rucftort on tidal 

puniabable under 8. iiW ^ gjg 

UME8H CBUNDRA KAR. 14 a. 
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Puhtlc River. 

Sec Fishery, 15 C. 3S8. 

Public Tenure, 

See SALE, 15 0. 345. 

Public Way, 

See Grim. Pro. Code (act X of 1882). u C. 60; 15 C. 56d. 

Purchase, 

Poadente litc-See RES JUDICATA. 15 C. 75G. 

Purchase-money. 

See Limitation act (XV of 1877). 15 C. 51. 

Purchaser. 

(1) See Burden of Proof, 15 C. 555. 

(2) See Lis PENDENS, 15 C. 94. 

(3) See POSSESSION, HC. 644. 

(4) See Sale, 15 C. 1. 

Purdah-nashin. 

See Grim, Pro. Code (Act X of 1892). 15 C. 775. 

Putnldar. 

(U See L.AND ACQUISITION ACT (X OP 1870), 14 C. 749. 

(2) See SALE, 15 C. 345. 

Putnidari Estate. 

See MAHOMEDAN LAW—PRE-EMPTION, 14 C. 7G1. 

Pykes. 

See RIGHT OF OCCUPANCY, 15 C. 100. 

Question and Answer. 

See Confession. 14 C. 539. 

/Receiver. 

(1) Appointment of^Civ. Pro. Code% 1882,3. 503—Discretion.—The appointment 

oi a receiver is a maiter resting in the discretion of the Court. The 
powers nf appointing a receiver conferred by s. 503 of the Code of Civil 
Procedure must be exercised with a sound disoretion, upon a view of the 
whole circumstauces of the case, not merely the circumstances which 
might make the appointment expedient for the protection of the property, 
but all the circumstances connected with the right which is asserted and 
has to be established. The Court will not interfere by appointing a 
receiver where a right is asserted to property in the possession of a'defend' 
ant claiming to hold it under a legal title, unless a strong case is made 
out. SIDHESWARI DABI v. ABHOYESWARI DABI, 15 C. 818 

(2) Power of —Suil to eject tenant claiming permanent tenure without leave of 

Court.—D was appointed receiver in a partition suit pending in the High 
Court by an order which, amongst other things, gave him power to let and 
set the immoveable property, or any part thereof as he should think fit, 
and to take and use all such lawful and equitable means and remedies 
for recovering, realizing and obtaining payment of the rents, issues and 
profits of the said immoveable property, and of the outstanding debts and 
claims by action, suit, or otherwise as should be expedient. D, without 
special leave of the Court, served a notice to quit on certain tenants of 
the estate, who claimed to bold a permanent lease, and afterwards institut¬ 
ed a suit to eject them, also without a special leave of the Court. Held, 
that the order appointing him did not give him power to serve such notice 
or to institute such suit without the special leave of the Court, and that 
be was appointed under the provision of s. 503 of the Code of the Civil 
Procedure and not vested with the general powers referred to in the 
section, but only with the power referred to in the order appointing him, 
and as a receiver is not otherwise authorized to institute suoh suits with¬ 
out special leave of the Court, the suit must be dismissed. DROBOMOYI 

Gupta v. o. t. Davis, 14 0. 323 

(3) See Execution of Decree. 15 0.762. 
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HcceivIngStotea Property. 4 U-To constitute the offence 

(1) be gome proof that some person 

of receiving stolen .u. orooeity. before the accused 

other than the aocused had quEEN-EMPRESS. 15 

got possession of it. isaan 

C. 511 

(Q) See MAGISTRATR, 14 C. 355. 

S™ REaOI.«,0. .HI OP .87.., .8 

0. 765 

Recovery. , 032 , 15 c. 436 . 

See Transfer ok Property act (I 

Rectification. - oab 

See SPECIFIC RELIEF ACT (I OF 187 ), 

Re entry. 

See landlord and tenant. 14 c. 170. 

High Coart. Costs ol-See COSTS. 15 C. 507. 

rotor, ogatorios-8.. PRAOTiCE, 1. C. 703. 

Registered Contract. 

Seo cmiTtTios ACT IXV OF 187<1, 15 c. in. 

Registered Putnidars. 

See SALE, 15 C 345. 

Registering Officer 

See EVIDENCE ACT IT OK 1872). 14 C- 

Registration Act \lll of I377>. for regislTalion after 

fli Ss 34 77—Presen^/l^^.'«/O'" f,igistrrtOon —AH bough und 

^ Iclptanc^ bu liegi^lrar a., iustrument for 

-errhod time Oora od lor 'Wis.r.tior. ma4 b. r». 

which aa instrument proseo ed A^d P KHETritv. 15 0. 53^ 

gietered. SATCOOKIE PT.'b^ by officer havmg no 

ia\ Q fin ^Cerlific^ti of ^Th<* Court caq behind 

ss:^s 5 |ia^ 5 fips 

(2) 8. 64—See ILLEGAL CE8 . 

Regulation XLIV Of 1793, H 0. 133. 

83. 2. 6-See ENHANCEMENT OF BENT. 

Regulation XVII ^.^ditional Sale. i5 C- 357. 

(l) 3ae MoaTOAGB 14 0 . 599 . 

(1) See MOdTOAOE-POKEOb 
(3) 8. 8— See UORTOAOB 

Regulation V of 1812. g^e. 

89. 2 & 3-886 ILLEGAL CEB3. 1£> 

Regulation XVIII of 1812 

8. a-8ee ILLEGAL CESa. 16 0.898. 

Regulation IX g revenue. 14 0. 440. 

See SALE FOB ABBBAN* u 
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RegulaHoo Vllt of 1819. 

1) Ss. 3, 5. 6. 14-8eo Sale FOR ARREARS OF Bent, 15 C. 345. 

(2) S- 8, para. 2-See SALE FOR ARREARS OF RENT, 14 C. 365. 

Regulation III of 1828. 

See Sale for arrears of revenue, 14 C. 440. 

Regulation III oi 1872. 

Sph Sonthal Parganas Settlement Regulation (HI of I872i, 

15 C- 765. 

Regulation / of 1886. 

S< e ASSAM LAND AND REVENUE REGULATION (I OF 1886), 15 C. 227. 

Relief. 

(1) See Civil Procedure Code (Act VIII op 1859), 15 C. 422. 

(2) See PRACTICE, 15 C. 211. 

Relinquishment. 

Evidence of- See RIGHT OF OCCUPANCY, 16 C- 17. 

Rent. 

1) See ACT IX OF 1880 (BENGAL CESS), 15 C 237. 

(2) See ACT VIII OP 1895 (BENGAL TENANCY), 15 C. 47, 15 C. 166. 

(3) See APPEAL—SECOND APPEAL, 15 C. 107. 

(4) See ASSAM LAND AND REVENUE REGULATION (I OF 1886), 15 C. 227, 

(5) See Enhancement, 15C. 145. 

(6) See Landlord and Tenant, 14 C. i76, 14 C. 751. 

(7) See Limitation act ixv of 1877). 15C. 221. 

(9) See RIGHT OF OCCUPANCY, 15 C. 17. 

(9) Bee SMALL CAUSE COURT—MOFUSSIL, 15 C. 174. 

Rent Charge. 

See Bale, 14 G. 518. 

Rent Suit. 

(1) Sec ACT VIII OF 1869 (BENGAL LANDLORD AND TENANT PROCEDURE) 

U C. 570. 

(2) See APPEAL—Second appeal, 15 c. 107. 

Representative. 

(1) See ACT XXVII OP 1S60 (COLLECTION OF DEBTS ON SUCCESSION) 

15C. 54- 

(2) See Execution of Decree, is C. 37i. 

(3) Bee PARTIES, 15 C. 35. 

(4) See Res JUDICATA, 14 C. 401. 

ReS'Judicata. 

(1) Civ Pro. Code, 1877, ss. 13 and ^d-Act XII of 1879, s. 6— Act VIII of 
1859, 8 . 7— inclusion of whole claim in suit. — The present suit was 
preceded by others in which the plaintiff sought to establish a right in the 
same part of the talulcdari estate that he now olaime'd to redeem from 
mortgage. The 6rst suit in which be with another claimed as under>pro- 
prietors was dismissed in 1666, on the ground that they bad not shown 
tbemselvea to have held such right under the talukdars within the period 
since 1841. Proceedings not to be regarded as judicial, subsequently 
taken under Circular 4 of 1867, resulted in a finding that the dismissal was 
right upon the merits, the property having been transferred to the taluk* 
dar by a conditional sale which had become absolute. Another suit was 
then brought to recover the talukdari right under the terms of Circular 
106 of 1869, it being alleged that arrears of revenue paid by the talukdar 
had been paid on the plaintiff’s account. That suit was also dismissed, 
Held, that the present suit to redeem the same property under a mortgage 
was not barred undoc s. 13 of Act X of 1877, as amended by s. 6 of Act 
XII of 1879. Tbe claim to redeem did not arise out of the former 
cause of action within tbe meaning of tbe sections oi Aot VIII of 
1859 relating to the inclusion of tbe whole claim in a suit. The 
plaintiff not then being aware of his right when be sued before it could 
not be regarded as a ** portion of bis claim," and he was not precluded by 
having omitted it from bringing it forward. Amanat Bibi v. IMBAD 
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Rt9 JudJcata—[Concluded). 

and in that suit he made 5 a party defendant as beiog the purchaser of 
the mortgagor's interest in one of the mouzahs inoluded in bis mortgage. 
On the 26tb June, 1882, Af obtained a decree declaring that he was entitled 
to recover the amount due by sale of the mortgaged mouzahs. In the 
proceedings taken in execution of that decree AT was opposed by L. who 
was afterwards held to be a benamidar tor S. who claimed that he had on 
the 8ib November 1680, purchased five out of the seven mouzahs at a 
sale in execution of certain decrees against B- On the 29ih February 
1884, L'sclaira was allowed, and on the Utb August, 1884, M brought 
this suit against L, $, B and D, and the decree-holders in the 
suits against B. for a declaration of his right to follow the mort¬ 
gaged property in the hands of S. It was found as a fact that tbs 
adoption of D was invalid ; that the advance by Af to B was justi¬ 
fied by legal necessity; and that L was the benamidar of 8. It aUo 
appeared that M had himself become the purchaser of one of the 
mortgaged mouzahs. The lower Court gave M a decree declaring him to 
be entitled to recover the full amount of the mortgage money from the 
five mouzahs in the bands of S- Land S appealed, and 4/filed a cross 
appeal, alleging the adoption to be valid and binding on S. li was con* 
tended that S as the representative of R was estopped from denying the 
validity ot D's adoption, and thus having been a party to Af's first suit 
the question as to the liability of the mouzihs to satisfy the mortgage lien 
was res judicata as against him. It was also contended that the five 
mouzahs should not be saddled with the whole of the mortgage debt, but 
that the mouzah in the hands of M should bear its proportionate part 
thereof, that, as S was merely a party to ilf’s original suit as pur* 

chaser of om-mouzab, and as be, subsequeutly to the institution of that 
suit, acquired R's interest in the five mouzahs, and as B was not 
a party to that suit nor was his interest repreDenied in any way, the 
decree was in no way binding against R, and therefore S was not barred 
by m jwdienfa from setting up tbc inierc.st of B in the five mouzahs 
so acquired by him. Held, further, that, though B was e^^topped by 
bis conduct from disputing the validity of the adoption, or of M's rights 
as mortgagee, 6' being an auction purchaser was not bound by B's aots, 
and WHS not estopped from disputing the adoption, as be derived bis title 
by operation of law adversely to R, and was thus in a difierent position 
from a pers <0 claimiog under a voluntary alienation. Berfd, also, that, 
though B purported to execute the mortgage as guardian for D. though 
I) was not the adopted son of A, the substance ot the transaction and not 
tbe form had to bo looked at, and as B had full power to alieuate for legal 
necessity the mortgage was still binding on tbc estate of A ; and further 
that, even if there had been no legal necessity, having regard to the fact 
that it Wis made with tbe consent of B, the next reversioner, it equally 
created a valid charge upon tbe property, but (bat the mouzih in the 
bands of M must bear its share of tbe mortgage debt, and that the decree 
of tbe lower Court was wrong in declaring that the five mouzahs in suit 
were to boar the whole amount of tbe debt. It was further contended 
that D had acquired an ab-iolute title by more than twelve years' adverse 
possession from the date of his adoption in 1667 before tbe purchase by S 
in 1860. Held that, as B died within twelve years of tbe alleged adop¬ 
tion, although under art. 118, sch. II, Act XV of 1877 (which came into 
force before the adoption could become perfected by efilux ol time), a suit 
for a deoUratiou that an adoption was invalid should be brought within six 
years from the date when tbe adoption becomes known to tbe plaintiff, 
still, having regard to tbe provisioos of arts. 140 and 141, the next rever¬ 
sioner was not thereby prevented from suing to obtain possession within 
twelve years from tbe date of the widow's death or when tbe estate fell 
into possesbiou, and therefore that 5 was not barred by limitation from 
disputing D's title. (Jmzre.—Whether the ruling in 12 M.I-A- 897, 
applies to cases governed by tbe Mitaksbara Law in Northern India, and 
whether an adoption made by a widow after the death of tbe husband 
without his express consent, but with tbe consent of his near kindred, is 
valid, or whether tbe recognition of tbe adopted son by the next rever¬ 
sioner would likewise render tbe adoption valid. LaLa Farbhd LaL v. 
MYLNB, 14 C. 401 

(6) See Limitation, 14 C. 323. 
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^atUuUOO. DECBfSE, 14 C. 4S4. 

Of.propotty after reversal of deccoe-Seo-EXbCU riON u. 

Restriction, 
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trlction. - —GAfl—H indu Law,-— Wild, I5j 

Oa bequest. Efiect of. if coDtrary to Hmda Law. Soo Hindu 

0.409. 


Resumption. 

See BUUDBN OP PROOF, H C. 38‘i. 

Resumption Chlttes. 

See TITLE, 14 C. »20. 

Retrospective Enactment. 

See ACT Vill OP 1835 (BENGAL TENANCY!. 15 C. 3/6- 

Revenue. u.,.,- q.s co-saiRBRS. U C. 809. 

U, o. a.s,rs o., b, one ACT (XV OV 

(2) Suit to recover mmey piid on account 

1877). 15 C. 642. 

Revenue paying Estate. 

(1) See JURISDICTION, 15 0. 198. 

(3) 366 MESNE PROFITS, 14 C. 605. 

Review. • ,,n(^Oiv Pro. Code (Act XIV o/ 1882), 

a)ErrorolUtw-L^to. Miolaken (if it is oecessety for 

3 623.-A review of be reviewed) wbt-re ibe^e >« 

iWb elide of iuetlcetbat the judgment s ajh^te the decision of the 

ao error of liw on the f.ct of the ^ In this ca.o. with- 

Court has proceeded upon a misiakeo application 

<,u,a.o.d,..B«be,herth.re«« or not AAy . 

forr.v,ew ol jadRmool ®„isc«rmpo o( 

tbero «a. any ,<“"87 ' up ChANDMaH. SHARUPOHAND Mala v. 

maturof the petition i./ SHABUroHAiNu 

Pat DASSBB, U C. 637 1882), s. 369.- 

(2) 01 judgment ot High Courl-Crm-Jjo- ^ 

""^rverdictand jodgmentol a U.v >on Slutely6nal. and - ^ 

they have b^eu ’i.ujt hself. nor any Bench 

functus oifi -.io, and neither with it in any way. hi Vie matte 

of the petition of ifo - 

,3, S-nd ,, XIV 

K i» no.b.bR in •'’» Lng m,de »l‘7 “ P"™”’ 

rppSnM:r:?e»T:rb:bi'n..A. ,n^d 

tmn oin thoref ire he entcrt?ijn<* . nugbt bavo the sam^ 

5irv'’„Vl38. be., .be in e. VIU 

?,'Sb;“be?"u' B-b - B-I. R, Sup._/o.. 307. 

,4, see ACT vn. OP .305 

f4) Bee LIMITATION ACT (X\ 0 
(6) See PRACTICE, 15 0. 2U- 

Revision. irb2). 14 C. 768. 

(1) BeeCiV. PRO. CODE (ACT 

(3) See Grim Pro- ' 

■ (3) 8eo PRAOTICB. 14 C. 8^7. 

Right of Occupancy. ..„nnncv-Dtngal Tenancy Act iAcl i J_ 

Mteeiog to hold the land m sail. 
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night ef Occupaacy^iConcluded), 

and providing that the landlord was to be at liberty to enter on tUe lands 
at the expiry of the period, and the suit was instituted on the 6th 
October 1685, and where it was found that at the date of the solenamah 
the tenant bad acquired a right of occupancy with respect to some 
of the lands in suit: Held, that the tenant-was not entitled to the 
benefits conferred by s. 178. cl. 1, 8ub*el. (6) of the Bengal Tenancy 
Act, but was liable to be ejected. MOHESHWAR PersBAD NARAIM 
81NGH V. 8HEO KARAN MAHTO. MOHESHWAR PERSHAD NARAIN 
Singh v. Dursun Raot, 14 C. 6-2i 

(9) In Assam — Fykes, their rights and privUegts. —The plaintiS who held land in 
Assam under a settiomeot from Government sued to eject the defendant 
from certain lands within his holding. It was proved that the defendant 
was a descendant from oue of the pykes who held lands under the Assam 
Rajahs ; that the Assam Rajahs granted the pyke to a certain lakherajdar ; 
that ibo pyke held the lands in suit as before under tbe lakherajdar that 
the takheraj WAS subsequeotly resumed by Government; and that tbe 
defendant bad bis bouse and gardens on tbe land for a long time, and bad 
paid rent for many years at Government rates. Held, that ihc defendant 
was not liable to ejectment. Tbe rights of such tenants explained and 
discussed. DINABUNDHU SURUAH V. BODIA GOCH, 15 0. lOO 

(3) Non payment of rent-^Relinquishment—Evidence o/—Mere non-payment 

of rent does not extinguish or amount to a relinquishment of tbe right of 
occupancy. NiLMONEY DASSY v. SONATUN DoSHAYI, 15 C. 17 

(4) See ACT VIII OF 1885 (BENGAL TENANCY). 14 C. 553, 15 C.‘.376. 

(5) Bee LIMITATION, 14 C. 323. 

ffight of Reply. 

flee Practice, u C. 245. 

% 

Right of Suit. 

(1) Ctu. Pro. Code, s. II —Hereditary right to an ojfflce—Declaratory dectee — 

Jurisdiction—Emolument. —A suit for the estaobshment of a right to tbe 
hereditary title of musicians to a satra will lie under s. U of tbe Code of 
Civil Procedure notwithstanding that the right sought to be established 
is one which brings in no profit to those claiming it. Mamat RAM 
Bavanv. Bapu Ram atai Dura Bhakat, 15 C. 159 

(2) Slander—Privilege of witness—Slander uttered by witness whilst under exa- 

I mination in a judicial proceeding. —A witness in a Court of Justice is 

absolutely privileged as to anything he may say as a witness, having refer* 
ence to the enquiry on which he is called as a witnesss. Tbe plaintiff 
sued to recover damages for slander, tbe statement complained of, being 
alleged in the plaint to have been made by tbe defendant while beingexa* 
mined as a witness during the bearing of a case before a Magistrate. D 
was found that the statement was made in answer to questions put to tbe 
defendant as a witness and allowed by the Court as relevant to the case. 
The plaintiff alleged that the statement was made maliciously that tbe 
defendant bore him a grudge, and that it was to give vent to that grudge 
and to injure his reputation that tbe statement was made. Held, that 
the plaint discksed no cause of action, and that the suit had been proper¬ 
ly dismissed. bhikumber Singh v. becharam Sircar, bhikum- 
BEB Singh v. Goti Kristo Das. 15 C 264 

(3) Subscription, Suit for—Liability of su6scri6ers to a proposed Town Hall.— 

A suit will lie to recover a subscription promised, tbe subscriber knowing 
that, on the faith of his and other subscriptions, an obligation is to be 
incurred to a cuntraotor for tbe purpose of erecting a building to be paid 
for out of the moneys subscribed. KEDAR NATH BHATTACHARJI v. 
Gorib Mahomed. 14 C. 64 

0) Suit to set aside sale-Fraud-Sale under Act X of IS59—Civ. Pio. Code, 
s. 244 —Act XXIII of 1861, s. 11.obtained an ex porfe decree foe 
arrears of rent against S under Act X of 1859, and in execution of that 
decree brought the tenure to sale. At the sale tbe tenure was pur¬ 
chased by N. S then brought a suit against B and N to set aside tbe sale 
on the ground that tbe rent decree and all execution proceedings taken 
. thereunder were fraudulent, and alleging that B was tbe actual purchaser 
in the name of Af. An objection was taken that the suit would not lie, 
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V. B0SIBUNNISS4 BIBI. 15 C. 179 
(5) See grim. PRO. CODE (^CT X OF 1352K 1= C. 52.. 

Ifiotiag. 

See IRREGUDARITY. H C. 358. 

OF AnMIN.STR..TION, 15 C. 574. 

vn OF 1880 (Poncio DFSIANOB B8COV88V), 14 C. 1. 

*^“*LaOT V OP 1861 IPOLICEI, 15 C. 194. 

Rales of High Court- 

Bee Practice, 15 C. 706. 
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Sdie—(Continued), 

unregistered proprietor of a potoi tenure ie entitled to sue to set aside a 
sale held und^r Regulation VllI of 1919. JOYKftlSMNA MUKHOPA.DHIA 
V. Sarfannessa, 15 C. 345 

(6) For arreant of rent^Under tenure—Bengal Act iVlU of 1869), ss. 34,59—61 
and 65 Sale of property other than under tenure. —Where a decree bad 
been ijiaioed for arrears of rent of an under-tenure, and in execution 
thereof <pplication was made for the attachment and sale of a certain pro¬ 
perty oi tbe judgment-debtor, other than the tenure for which the arrears 
were (i<ie-~objection was taken that tbe kabuliyat stipulated that tbe 
tenuf' itgelf should be first sold in execution of tbe decree : Held, that tbe 
kabulijat not being referred to, or incorporated with, the term^ of the 
decree, it wa^ not open to the judgment debtor to go behind tbe decree, as 
to tbe mode in which it was to be executed Rut. held, on the construe- 
tioD of Bengal Act VllI of 1869, ss. 59—61 and 65. that tbe under-tenure 
should first be sold before any other immoveable property could be made 
available. Section 34 of that Act (introduoing the procedure Uid oown in 
tbe Civil Procedure Code into rent suits, " save as is lu Act VIII of 1869 
otherwise provided,”) made no alteration in ibis respect, ss. 59—61 and 
6-65 especially providing for such mode of execution. LaLIT MoHUN 
Roy V. Binodai uabek, 14 C. h 

{7) For arrears of revenue—Act Xf of 1859, s. 36— Certified purchaser, Snif 
against—Civil Procedure Code, 1882. «. 317. —4, the certified purchaser 
of a taluk at a sale held under tbe provisions of Act XI of 1859 for arrears 
of revenue, and who bad obtained symbolical possession, bad at tbe time 
of the sale agreed with B. tbe former owner of the taluk, to reconvey to 
him <S) after the sale bad been oompletel. In a suit by B to compel 
specific performance of the contract, alleging that be bad never quitted 
actual prsse-ision of tbe tiluk, objection was taken that ihe suit was not 
maintainable under s. 36 of Act XI of 1659 and s 317 of Aot XIV of 1862. 
Held that the suit, not being one to oust tbe certified purchaser from 
possession, was not barred by s. 36; and that neither was it barred by 
s- 3l7 of the Civil Procedure Code, that section applying only to sales in 
execution of decrees of Civil Courts held uoder the Procedure Code. 
Fazal rahaman V. Imam ali, i4 C. 583 

(8) For arrears of revenue Act XI of 1865. ss. 37, 52 — Sun<ier6n»ni estate^ 
Dirtrict of whxch portion onlg is permanently settled - District, meaning of 
—Beng. Rtgs, IX o/1816 und III o/ 1828-Estafe—Bengal Act ' ll of 
1868 —Tbe plaintifi was the auction purobaser at a sale under Act XI of 
1859 by tbe Collector of tbe 24-Pt'rguonahs for arrears of revenue of an 
estate in the Sunderbunds on which the defendant was tbe boldr^r of a 
mokurari maurasi jungleburi tenure, under which he was to clear away 
the jungle and then to cultivate the Und with padly. The estate was 
cue borne on tbe register of revenue-paying estates in tbe Collectorate of 
the 24-Pergunnahs. and therefore within that Collectorate with regard 
to the provisions of Bengal Act VII of 1868. s. 10 Tbe district of the 
24-Porgunnahs is a permanently settled district, but the portion of it 
forming the Sunderbunds was declared by Reg. Ill of 182S, s. 13. not to 
be included in the permanent settlement. The Sunderbunds tract was 
moreover uoder Reg. IX of 1816 formed into a separate jurisdiction for 
settlement purposes under an otiicer styled the Commissioner of the 
Sunderbunds, who is subject to the direct control of the Board of Reve¬ 
nue, and independent of the Collector of the 24 Pergunnahs. In a suit 
after notice >0 quit to eject tbe defendaut, and obtain possession of tbe 
land, or to have the defendant’s tenure annulled : Held that, whether 
the term " district ” was used with reference to the jurisdiction of the 
Civil Courts or the Revenue Collector, the plaintifl was the purchaser of 
an estatft’in a “ permanently-settled district ” within the meaning of s 87 
of Aot XI of 1859, and not in a district ” not permanently settled 
within s. 52 nf t-hat Act: and he was therefore entitled to eject the, 
defendant. The position of the estate within the district of the 24-Per* 
gunnahs wis not affected by the appointment of tbe Commissioner of 
the'Sunderbui'ds as an officer specially invested with the powers of the 
Collector within a certain portion of that district. Held, also, that the 
defendants’ tenure was not protected as being one of “lands whereon 
plantations have been made ’* within the meaning of s. 52 of Aot XI of 
1859. Held, further, that, though there was no permanent settlement 


PA6E 

814 


10 


386 


general index. 


(Co..<m«d). p„i„tifl they BandVo^^ 

PADHYAv. BANDYOI^ADHYA^ Uau obtained by 

(9) For arrears 0 / >evenue—L)eclmenl, 9 ..Jg^ue sois Effect of. on under 
ae/a«i»n 3 propnelor/ro,. purchase ^ defendants 

tenure^^Act XI of loSy, ss . , .f Goveromeot revenue ftod 

N 09 . 1 and 2 was brought to sale (or ° " g a taluk- 

purchased by defeudanl in the iiifbal. The plaint- 

d>ti pottab of a portion of tb - . possession of the 

ifi thereupon sued to eject ^"bav^ bSeri granted%re^^ to the 

Ittod under a lease which was foua pjAuitifl obtained the 

revenue sale, In the suit it 1. He/d. that the 

Ulukdari pottab as mere benam dar ^he 

Slu'oiiosB^‘?. b™ «, V3 

rr a. f 

—Benamt /ransfers- Surrender 0/ 144 —After the sale of a 

(Ad XV 0/ o7 Ac. XI ol 1859 A ;u.. «s 

share in an estate under the encumbrance under 54. 

brought to establish a rookuran lea^e ^ been 

upo„^h. Aharc ,n the hAcds »' mA.n qcsuo-, v.he.be. 

held by several suc.-essive beoami holders and 

those who b«d granted the j „„Di; and as to this P®’"* 

whai part of the land comprised in ? ^eip,, of the rents ; this 

is. fmpo..An. lac. «a, l''V'‘ifS7id.r -• 'f’’ 

being also material >"fencing Irom the date of 
art 144 the twelve years’ bar j_„ granted » dur-mckurari 

Qrst held adversely. The aaer^^s surrendered for good 

lease of part of his holdinB. J^ere executed, but not g 

consideration. 'krarn>.mas to tbn. eO i- ibat to prove a ^ ^ 

lered were not receivable in ev receipt of tbe money 

of reconv yanco was not neccss riv abowmg what bad become 

ol POAACA^O,, ' irh.«.ne ^een » 

duf-in-kurari interest. The mokurati * ^le proved, ibe decree 

so much only of the lands tieen pj® tbjf, 

below, although no question ‘ -P a ^ijould be paid . neld 
diiional, that the whole rc>i - ^pe amount of v KaM- 

condilion should have oeen (IMAMllANDI BEGUM V, K 

able by a future Tp C ) = ‘3 I.A. l60= lO lod. Jor. 4G8 

lERWARI PERSHAD. 14 C. lOJ I • nc MANOS RECO- 

Sar. P.C J. 732 VII OK lA^O iPURLlC DEMAND. 

(11) For arrears of Road Cess-See . estate- 

VERY), 14 C. 1. j^doment-deMor's share in {tights of co- 

<12) In exeCHtiOn of decree by sale ol such 

Milakshara haw Exec . . or e«cMf«o" omc to a joiut 

eharer&nolbeingparliistothe belo''g'^ \be 

caf..-Tbe question was ^ rincluding tbe « J’ f^^e^^rion 

family. HvmR under the MuaK ^ purchaser at a s^ie ij ^j^^t 

share of their ^"tbe? alone upon a c£rii 6 catc. ox- 

of a decree against tbe clpcrec. as well at* 1“ the 

HAd that, as thernortgag other circum- 

pre-scdonly the fa'hor'e r «bt ^the ^ conclusion which otber^'^-^ 

purchaser took only the ^ the creditor to m Tbe cn- 

Lncea-tbe emission on the p^art of ^ counteract but j„ 

and the price paid * the liability of the e I 

quiry in recent cases r g execution ^ ^ylies contracted 

respret of transfers m .A'hfre was a convojance. purchaeer had 

has been this. ti2..wh»“‘lie in execution, the Pu ^ir- 

about, or wbat. if there was Each case must depen 672 (P C.) 

reason to think be GODAI* ElROH. 14 C. 572 (r _ 

cotDBtancee. - 311 = 6 Sar. P.C.J-® 

»14 I. A. 77 = llIo^ 
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Sate—(Concluded). 

(13) In execution of Decree —SaU to set aside sale-Fraud^Auction-purehaser 

acting booa &de—Fraudulent execution Of decree after adjustment—Execu^ 
tion of decree adjusted, but of wkich salisfaUion hts not been entered. Effect 
of, on rights of innocent purch’tser—Adjustment Of decree without certify^ 
ing —In 1881 R obtained a decree against M for possessioo of certain pro¬ 
perty with costs. Subsequently a compromise of the questions at issue in 
the suit was come to between R and M, one of the terms of which was 
that R gave up his claim to costs. Satisfaction of the decree was not en¬ 
tered up in Court. In I88i purporting to be acting on behalf of B, 
but without his knowledge or sanction, applied for execution of the 
decree for coats, and in tbe execution proceedings which followed a share 
ot M in a tank was sold and purchased by A. M thereupon brought a 
a suit against X, i2, and others to set aside tbe sale, alleging that the 
whole ol the execution proceedings, bad bscn taken without notice’to him, 
and bad been fraudulently taken by the defen 1 tots in cnllU'^ion with one 
anccher in order to deprive bim of hisshare in tbe tank. It was found that 
A’s purchase was an innocent one, and untaiuted with fraud. Held, upon 
the authority of 13 I. A. 106, 14 C. 18, that the sale could not be set aside. 
Such a sale could only be set aside if it were shown that the Court bad 
no jurisdiction to execute the decree ; but as tbe decree remained 
an unsatisQed decree so far as the Court was concerned, and capable 
of being executed, tbe compromise not having been certified to the 
Court, the Court had jurisdiction to execute it. Held, further, 
that the execution proceedings could not be held to be void, 
as although instituted by a person who had no authority to institute 
them, they were instituted in tbe uaine of the decree-holder, and 
neiiher the Court nor tbe auctiou-purcbaser was bound to see that tbe 
application was made bona fi le on bis behalf MATHURA MOHUN GHOSB 
MONDUL V. AKBOY KUMAR MiTTER, 15 C. 557 

(14) Of g>ods by description—Purchaser's right to reject—Whether goods',accord' 

ing to contractornot, how relevint—Delivery of pari of thegoods—Contract 
Act, s, 18—Suit\ for prices of goods rejected —B.K. agreed to buy from 
M.R. five vales o( chrome orange twist, “ur any part thereof that may be in 
a merchantable condition ex 'City of Cambridge’ "or other vessel 
or vessels,” with specific macks and numbers, each bale contain¬ 
ing 500 lbs, at so much per lb., to be paid for on or before delivery. 
B.K. took delivery of and paid for only one bale, but rejected tbe others. 
M.R. brought a suit for the price of the four bales rejected. Held, that 
tbe property in tbe goods did not pass to the defendant by tbe terms of tbe 
contract, nor was tbe delivery that was taken by him of the one bale a 
delivery of ” part of tbe goods ” within tbe meaning of ss. 78 and 9^ of the 
Contract Act ; the suit therefore, did not lie. Held also that the question 
whether tbe defendant was entitled to refuse the goods, in other words 
whether tbe goods were according to tbe contract or not, was one that was 
unneecseary for the purposes of the present suit ; but it would have been 
otherwise if tbe suit were one for damage on th-i gnund of tbe 
defendant’s refusal to accept tbe goods. A purchaser's right jte reject 
goods by reason of their not answering the description m tbe con¬ 
tract may be independent of the question whether the property in tbs 
goods has passed to him or not. MiTCHEUL REID & CO. v. BULDEO 
Das Khettri, 15 C. i 

(15) Of property—See BURDEN OP PROOF, 15 C. 555. 

(2) Of property—See OlVIL PROCEDURE CODE (ACT XIV OF 183-2). 14 C. 679. 
15 C. 488, 15 C. 771. 

(17) Of property—Sea EXECUTION OP DECREE, H C. 661. 

(18) See GHATWAU TENURE, 1 C. 471. 

(19) See Hindu Law-Alienation. 15 C.717. 

(20) See HINDU Law—JOINT FAMILY. 15 C. 70. 

(21) See Mortgage—SALE, 15 C. 546. 

(22) See PRE-EMPTION, 15 C. 184. 

(23) See RIGHT OF SUIT, 15 C. 179. 

24) See SALE FOR ARREARS OF RENT, 14 C. 14. 
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Ssactlon of Court. 

(1) See ACT vni OF 1885 (BRNOAI. TENANCYJ, 15 C. G27. 

(2) See minor. 14 0. 904. 

Sanction to prosecate. 

SeePALSK KVIDBNCK. 14 C. 653. 

Scare* Warrant. 

See Inspection of Documents. 15 C. 109- 

Secretary of State. 

(D See JURISDICTION, 14 C. 256. 

(2) See Limitation act {XV of 1877). m C. 266. 

(1) Sea APPEAL TO Pklvy Council, U C. 290. 

(2) See ARREST BEFORE JuorwMENT. 14 C. 695- 

Security for Costs. , .s. a nUintid is » poor mm. and 

Pouer/J/—Specuinitue suit. The mere eubject-mattor of the suit 

has parted with n portion of hia ia on the suit, is no suffioieut 

for the purpose olobiauuog funds to required of 

ground to ask that litigant, but a mere puppet 

KHiuHiyEVooLL^vroo.. solomo., u 

C. 533 

ScntcncCi ._ ittgmDtto comuiil offefxce^ 

Penal Code. Act XLV of IP60. convLuon-Prtvious conviction.- 

Enhancement of sentoice for ^gonco of theft (an olicnee 

A person who has been not. on being 

punishable under Chapter XV oflence of theft, become liable to 

Evicted of an affem.no commit the Pe„al Code. QUEEN- 

"'TcBmrPnoo.ouBK Coo. ,*ct X op ,88., H 0, 39. 

Separate Suit. 

See SURETY, 15 C. 497 

Service of Notice. 

See Notice to quit. 15 C. 08i 

SerWee of Sutnmons. 

See Minor, u c. 204. 

Sessions Judge. 

See Verdict of Jury. i5C. 2G9. 

Settlement O/f/cer. a,rpMFNT Regulation (HI .OF >872). 15 

See 80NTHAL PERGANAS SETTLEMENT RF 

C.7G5. 

limitation act IXV OF 1377). 14 C- 5*^' 

SAorf Dc/fverj'. 

See Limitation act (XV of 1677). 

Siander. 

SeeBlOHT OP SUIT, 15 C. 264. 

Small Cause Court, .^ofussll. . or bustoo land, suit for - Ptwin- 

Provincial Small Cause Court Act (Act lA 
V. BlJARI BBWAH. 15 c. t/4 

1M7 
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Smali Cause Court, AtofussU —iConclttded). 

(2) Contract Act of \m),ss. 59, lO-Small Cause Court 4cMXI of 18651, 
fi. 6— Putni rent-Implied Contract. - The plaiatiff. ^purchaser in execu- 
tion of a pui-ni right, brought a suit in a Munsif’e Court to recoTer 
from the defendant, a former holder of the putni right, a sum of money 
wbiob she had been ompciled to pay to the zemindar for rent which bad 
accrued due prior to the date of her purchase. The Muosif gave the 
plaintiff a decree, which, however, on appeal to the District Judge, wm 
reversed. On appeal to the High Court held that assuming the suit to lie 
independent or any express promise, it was one cognizable by a Court of 
Small Causes and no appeal would therefore lie. Cases fallipg within the 
provisions of ss, 69 and 70 of the Contract Act are cognizable by a Court of 
Small Causes under s. 6 of Act XI of 1865. KRISHNA KAMINI CHOW- 
DHRA'II V, (tOPI MOHUN GHOSE HAZRA, 15 C. 652 

f3) Maintenance, suit for arrears of—Fixed maintenance—Small Cause Courts 
(Provincial) Ad Mcf IX of 18d7i. sek, II, cl 3S.-A suit for arrears of 
fixed mainionance is a suit relating to maio'eoaocs within the meaning 
of that term abused in cl. 38 of sch II of the Provincial Small Cause 
Courts Act (Act IX of 1807), and is therefore not cognizable by a Court of 
Small Causes. AMRITOMOYE DASIA v. BHOGIRATH CHANDRA ultflS 
JOGGESSAR SHADHOO, 15 C. 164 

(4) Provincial Small Cause Courts Act lIX of 1887). seft. II. arfs. 2, 41, 42, 

and44—Stttf ^or cosfs paid b/i one of two persons jointly liable.^N, C. 
graritsd a lease of three plots of land to B. S- The heirs of the former 
lessee brought a suit against C. and B, S, to recover possession of the 
same three plots of land. The suit was decreed with costs; and the costs, 
amounting to Rs. 80 and annas 5, were recovered from B. S alone. 
Thereupon B. S. brought this suit against N. C. in the Court of Small 
Causes at Pabna for the recovery of that amount. Held, that the suit 
was oue which did not come under arts. 2. 41. 42 or 44 of sch. II. Act 
IX of 1807, and was cognizable by the Small Cause Court. BiSVA NATH 
Shah v. Naba Ku.mab Chowdhaby, 15 C. 7i3 

(5) Provincial Small Cause Courts Act (IX of 1887), sch. II, art, 35, cl. (g)— 

Suit for aciuil pecuniary damiges for breach of contract of marriage — 
Jurisdiction. —A suit for actual pecuniary damages for breach of contract of 
marriage comes within cl. (g) of art. 35, sch. 11 of Act IX of 1887, and as 
such is exciu led from the iurisdiction of the Small Cause Court. KALI 
SUNKER DASS v. KOYLASH CHUNDER DASS, 15 C. 883 
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(1) Liability of, to pay father’s debt - See Hl!4DU LAW—ALIENATfON, 16 0. 717. 

(2) Parti'ion by—See HINDU Law—PARTITION, 16 C. 292. 

Sonthaf Parganas Settlement Regulation til of 1872. 

Ss. 24. 25—h'uif to set aside order of Settlement Offi.cer—Hon pnhlicaiion of record 
of rights.—Onus of proof. —In a suit instituted in January 1887 by a plaint- 
ifi to set aside a settlnmsnt m idc under Regulation HI of 1872, and to 
recover khas possession of a mouzah, alleging that the defendant held the 
lands as chakran. and that the services for which he held them bad ceased, 
the defendant pleaded that the tenure was dur mokurari, that the lands 
had boeu settled as such in June 1877, andthit the suit was consequently 
barred by the special limitation provided by s. 25 of the Regulalinn, The 
plaintiff sought to set aside tbe settlement on the ground of the non¬ 
publication of t be record of rights and fraud of the defendant, and both the 
lower Courts found that the record of rights bad not been published by 
its being posted conspicuously in tbe village as required by s. 24. On 
second appeal it was conleuded on behalf of the defendant that such pub¬ 
lication wa< not essential, but that it was open to the Settlement Officer 
to publish tbe record in such manner as might be conveniens. BeM.that 
posting tbe record consoioiously in the village is an essential part of tbe 
publication, and that the suit was not barred by limitation. It was fur¬ 
ther contended that the onus of proving the tenure to be dur mokurart, 
which had been thrown on the defendant, had been wrongly so thrown on 
him. aa tbe suit was substantially one to set aside a decree. Held, that 
the onus of proving the validity aud propriety of tbe settbmeat proceed¬ 
ings upon-which he relied had been proporW thrown on the defendant. 

‘ Nadiab Ohand Singh V. Chundbr SiKHUR Sadhd, 15 C. 765 
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(3) 


ISbtttb Breeze. 

See EASEMENT, 14 C. 8b9. 

PENAlfcODB iACT XLV OF 1860). 14 C. 314. 

“vu OF IS60 (COLLECTION OF DEBTS ON SUCCESSION), 15 0. 54. 

Specific Performance. 

See Practice, i 5 C. 2ii- 

Ol that sectk-n is to provide a epe y Uiotoibly dispoesesaed from it 

a person iu physic tl possessiou of p p ptfi^ion 0 / 

AfiAinft bis will and consen . MnZUUDAR v. GunGA PROSAD 

MOHUN MOZUMDAB^ TARWl MOH^ g^g ... 

CHUCKBBBUTTy ahas lINCOWRie. that a sum ID ex- 

S Sl-Rechlicatw,i ot •■> ‘be metrament; 

cel, ol his debt to the “ ''* „Sr to “uppoec thet there «e8 any 

but. on the laots, there beioR “ e„jgee, ot that there t»aa any 

ft.ud or deceit on the part ‘J" 8 ; », that lor which 

muto.l mistake ol the parties as to the amo^^ ^ Sp fie 

Sn^l^-I I'l.d.*^ Sa"r“l^a.riSB=K.5,ne and dackson e 

p.C. No.96 ,y„^Cru/i. P^o. Code, 4ciXo/lB82, 

S i2-0bHruclidn 10 alUg^'d highway C ^ to brioR a suit 

Parties —An owner of land oas 

make the Secretary ol State » j, ,b« Grim. Pio. 

:rs:rs:cTsrErHc.k3e.' 

Spocificallon “'/*“'’* „_pfiE.EMPTION, 15 0. m. 

Bee MaHOMEDAN Law rnf 

Speculative Suit. _ 

Bee SECURITY FOB COSTS, H . 

Spirituoua Liquor. ^..v.pntb) 15C. 452. 

See act hi of 1880 (CANTONMENTS). 

Stamp. aT t'pnanxy), 14 C. 537. 

See ACT Vm OF 1N85 (BENGAL TENANO 

“int; 5cYaF;-rxrmer“H”d^ s*.. tL 

P= d“r r; Stamp Act. Mubabi 

^rch^^/cable -ith 15 0- 150 

MOBUN boy V. KBETTKb 
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Statttneat of Accused. 

See Evidence. 15 C. 589. 

Statute. t 

Goustracfcion ol—See ACT VIIl OF 1885 (BENGAL TENANCY), 15 C. 383. 

Statute32, Hen. VIIl, c. 34. 

See Landlord and Tenant, 14 C. 176. 

Siatute 2 and 3 Will, IV., C. 71. 

See Easement, 14 C. 839. 

Statute 21 and 22 Vic., c. 100. 

Sea Jurisdiction. 14 C. 256. 

Stay of Proceedings. 

See Costs, u C. 580. 

Step-ln^afd of execution. 

See Limitation act (XV of 1877), 15 C. 363. 

Stipulations. 

See Kabuliyat. 14 C. 99. 

Subject matter in dispute. 

See MUNSIFF, 16 0, lOl. 

Subscription. 

See Right of Suit, 14 C. 64. 

Succession. 

See HINDU L,.\W—PARTITION. 15 C. 292. 

Succession Act, [X of 1865). 

(1) 8. 128-S96 WILL, 15 C. 83. 

(2) 8.187—See ACT V OP 1881 (PROBATE AND ADMINISTRATION), 14 C. 37. 

Sudras. 

See Hindu Law—Marriage, 15 C. 708. 

Suit. 

(1) Againei; ■several persons olaimiog under difTerent titles—See MISJOINDER, 14 

C.435. 

(2) By Agont for pucoha^e of Government Stores against Secretary of State—See 

Limitation act (XV op 1877), 14 C. 256. 

(3) By third party cUtming rent paid into Court in Bent Suit—See ACT VIII OP 

1885 (Bengal TENANCY), 14 C. 537. 

(4) For d-cUruion of right and confirmation of possession—See GRIM. PRO- 

Code (act X of 1882), 14 C. 60. 

(5) For pirtiLioT of pirti^n of j)iQb family property—See HINDU LAW—PARTI¬ 

TION. 14 C. 122. 

iS) On mortgage-bond—See LIMITATION ACT (XV OP 1877), 14 0. 730. 

(7) Pending when Bmgal Tenancy Act came into force—See ACT VIII OF 1885 

(Bengal Tenancy). 14 C. 553 . 

(8) To set a^ide deed-See LIMITATION ACT (XV OP 1877), 15 C. 58.e 

(9) To set aside sale—See SALE, 15 C. 557. 

fiO) See ACT VIII OF 1985 (Bengal Tenancy), 15 c. 450. 

(11) See RIGHT OP OCCUPANCY, 14 C. 621. 

Summary Procedure. 

(1) See Grim. Pro. Code (act X of 1882). 14 C. 174. 

(2) See SURETY. 15 C. 497. 

Summons. 

See Minor, 14 C. 204. 
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